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JUDGES 


OF  THE  COUBTS  REPORTED  DURING  THE  PERIOD  COVERED  BY  THIS  VOLUME 


SUPREME  COXTRT— Firit  Department. 

Justices  of  the  Appellate  Division. 
JOHN  PROCTOR  CLARKE,  Prbbidino  Justice. 

A880GIATB  JUSTICES. 

frank  c.  x^ughlin. 
Victor  j.  dowling. 
vitalter  llotd  smith, 
alfred  r.  page, 
edgar  s.  k.  merrbll. 
eugene  a.  philbin. 

Justices  of  the  Appelate  Term,  1919. 

January. 
CHARLES  L.  GUY,  Prbsidino  Justice. 

ASSOCIATE   JUSTICES. 

NATHAN  BIJUR. 
GEORGE  V.  MULLAN. 

February. 
IRVING  LEHMAN,  Pbrsidino  Justice. 

ASSOCIATB   JUSTICES. 

BARTOW  S.  WEEKS. 
EDWARD  R.  FINCH. 

March. 
CHARLES  L.  GUY,  Pbesidisq  Justice. 

ASSOCIATE  justices. 

NATHAN  BIJUR. 
I-TlANClS  K.  PENDLETON. 

April. 

CHARLES  L.  GUY,  Pbesidino  Justice. 

associate  justices. 

EDWARD  G.  WHTTAKER. 

EDWARD  R.  FINCH. 

May. 

CHARLES  L.  GUY,  PBEsmiNO  Justice. 

associate  justices. 

EUGENE  A.    PHILBIN. 

FRANCIS  B.  DELEHANTY. 

June. 
CHARLES  L.  GUY,  Pbbsiping  Justice, 
associate  justices. 
NATHAN  BIJUR. 
GEORGE  V.  MULLAN. 


SUPREME  COURT— First  Dept.— Cont'd. 

Justices  of  the  Appellate  Term,  1919— Cont'd. 

October. 

CHARLES  L.  GUY,  Presiding  Justice. 

associate  justices. 

NATHAN  BIJUR. 

FRANCIS  B.  DELEHANTY. 

November. 
IRVING  LEHMAN,  Pbesidino  Justice. 

ASSOCIATE   JUSTICES. 

ROBERT  F.  WAGNER. 
BARTOW  S.  WEEKS. 

December. 
NATHAN  BIJUR,  Pbesidino  Justice. 

ASSOCIATE  JUSTICES. 

FRANCIS  K.  PENDLETON. 
GEORGE  V.  MULLAN. 

Justices  of  the  First  District. 

P.  HENRY  DUGRO. 
JOHN  PROCTOR  CLARKE. 
SAMUEL  GRBENBAUM. 
VERNON  M.  DAVIS. 
VICTOR  J.  DOWLING. 
JOSEPH  E.  NBWBURGER. 
MITCHELL  L.  ERLANGER, 
JOHN  FORD. 

LEONARD  A.  GIEGERICH. 
CHARLES  L.  GUY, 
PETER  A.  HENDRTCK. 
M.  WARLEY  PLATZEK. 
IRVING  LEHMAN. 
NATHAN  BIJUR. 
EDWARD  J.   GA VEGAN. 
ALFRED  R.  PAGE. 
DANIEL  F.  COHALAN. 
FRANCIS  K.  PENDLETON. 
HENRY  D.   HOTCHKISS. 
THOMAS  P.  DONNELLY. 
EDWARD  G.  WHITAKER. 
BARTOW  S.  WEEKS. 
FRANCIS  B.  DELEHANTY. 
EDWARD  R.  FINCH. 
JOHN  M.  TIERNEY. 
GEORGE  V.  MULLAN. 
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SUPREBGE  COURT— First  Dept.— Cont'd. 

Justices  of  the  First  District — Cont'd. 

RICHARD  H.  MITCHELU 
JOHN  V.  McAVOY. 
ROBERT  F.   WAGNER. 
RICHARD  P.  LYDON. 
ROBERT  L.  LUCE. 

Second  Department. 

Justices  of  the  Appellate  Division. 

JlLMET  F.  JENKS.  Presiding  Justice:, 
associatb  justices. 

isaac. n.  mills, 
adelbert  p.  rich, 
harrington  putnam. 

ABEL  E.  BLACKMAR. 
WILLIAM  J.  KELLY. 
WALTER  H.  JAYCOX. 

Justices  of  the  Appellate  Term,  t919. 

March. 
LESTER  W.  CLARK. 
CHARLES  H.  KELBY. 
DAVID  F.   MANNING. 

May. 
LESTER  W.  CLARK. 
CHARLES  H.  KELBY. 
DAVID  F.   MANNING. 

September. 
LESTER  W.  CLARK. 
CHARLES  H.  KELBY. 
DAVID  F.    MANNING. 

December. 
LESTER  W.  CLARK. 
CHARLES  H.  KELBY. 
DAVID  F.    MANNING. 

Justices  of  the  Second  Dlsirlct. 

WILLIAM  J.  KELLY. 
JOSKi^H  ASPINALL. 
LESTER  W.   CLARK. 
TOWNSEND  SCUDDER. 
ABEL  E.  BLACKMAR. 
ISAAC  M.  KAPPER. 
HARRINGTON    PUTNAM. 
CHARLES   H.   KELBY. 
RUSSELL  BENEDICT. 
JAMES  C.  VAN  SrCLEN. 
ALMET  F.  JENKS. 
DAVID   F.   MANNING. 

sti:phen  callaghan. 
james  c.  cropsey. 

EDWARD  LAZANRKY. 
LEWIS  L.  FAWCETT. 
LEANDER  B.  FAT'.FR 
HERBERT  T.  KETCHAM. 


SUPREME  COURT— Seeond  Dept.— C*t*d. 

Justices  of  the  Ninth  District. 

MARTIN   J.    KEOGH. 
JOSEPH  MORSCHAUSER, 
ARTHUR  S.  TOMPKINS. 
J.  ADDISON  YOUNG. 
WILLIAM  P.  PLATT. 
ALBERT  H.  F.  SEEGER. 

Third   Department. 

Justices  of  the  Appellate  Division. 
JOHN  M.  KELLOGG,  Pbesiding  Jubticb. 

ASSOCIATB  JUBTICBS. 

GEORGE  F.  LYON. 
JOHN  WOODWARD. 
AARON  V,   S.  COCHRANE!. 
HENRY  T.  KELLOGG. 

Justices  of  the  Third  District. 
WESLEY  O.  HOWARD. 
WILLIAM  P.  RUDD. 
GILBERT  D.  B.  HASBROUCK. 
CHARLES  E.  NICHOLS. 
HAROLD  J.   HINMAN. 

Justices  of  the  Fourth  DistricL 
CHARLES  C.  VAN  KIRK. 
EDWARD  a  WHITMYER. 
HENRY  V.  BORST. 
GEORGE  R.  SALISBURY. 

Justices  of  the  Sixth  District. 
MICHAEL  H.  KILEY. 
GEORGE  MoCANN. 
ROWLAND  L.  DAVIS. 
ABRAHAM  L.   KELLOGG. 

Fourth  Department. 

Justices  of  the  Appellate  Division. 
FREDERICK  W.  KRUSE.  Presidinq  JusTica. 

ASSOCIATB-  JUSTICES. 

NATHANIEL  FOOTE.* 
JOHN  S.  LAMBERT. 
PASCAL  C.  J.  DE  ANGELI3. 
IRVING  G.  HUBBS. 
WILLIAM  W.    CLARK-» 

Justices  of  the  Fifth  District. 

IRVING  R.  DEVE.VDORF. 
EDGAR  C.  EMERSON. 
LEONARD  C.  CROUCH. 
WILLIAM  M.  ROSS. 

Justices  of  the  Seventh  District. 
WILLIAM  W.    CLARK.* 
GEORGE  A.  DENTON. 
SAMUEL  N.   SAWYER. 
ADOLPH  J.  RODENBECK. 
ROBERT  F.  THOMPSON. 
BENJAMIN    B.     CUNNINGHAM.* 


•Retired  December  30,  1919. 

«  Designated   to  Supreme  Court,  Fourth  Department, 

»  Elec  ted  November  4,  1919. 


January  1,  1920,  to  succeed  Nathaniel  Foote. 
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SUPREBCE  COURT— Fourtli  Dept.— C'tM. 

Justices  of  the  Eighth  District. 

LOUIB  W.  MARCUS. 
CHARLES  B.  WHEELER. 
EDWARD  K.  EMERT. 
CHARLES  H.  BROWN. 
CHARLES  A.  POOLEY. 
HARRY  L.  TAYLOR. 
WESLEY  G.  PUDLEY. 
GEORGE  W.  COLE. 
CHARLES  B.  SEARS. 
PHILIP  A.  LAING. 

CTTY  COURT  OF  HEW  YORK. 

EDWARD  F.  O'DWYBR.  Ch nr  Justicb. 

A880CIATB  JVSTICBS. 

ALEXANDER  FINELITB. 
PETER  SCHMUCK. 


OITT  COURT  OF  HEW  YORK— Cont'd. 

AsaociATa  i  Justices — Cont'd. 

EDWARD  B.  LA  FETRA. 
RICHARD  H.  SMITH, 
JAMES  A.  ALLEN. 
LORENZ  ZBLLER. 
JOHN  L.  WALSH. 
ABRAHAM  G.  MEYER. 
LOUIS  A.  VALENTE. 

COURT    OF    CLAIMS. 

FRED  M.   ACKERSON.  PaMlDiNO  JUDG*. 

JUDOBS. 

WILLIAM  W.  WEBB. 
SANFORD  W.  SMITH. 
CHARLES  R.  PARIS.* 
WILLIAM  D.  CUNNINGHAM. 


«  Died  January  4»  1920. 
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PBOPLB  y.  OONNBLLY. 

(Supreme  Court,  Appellate  Division,  Second  Department   October  3, 1919.) 

1.  liABOENT  ^S»6&— BVZDSNOB  InSUITIOXBNT  TO  SUSTAIN  CONTIOTION. 

Evidence  held  insufficient  to  sustain  conviction  of  larceny  of  a  pig  of  tin. 

2.  Gbiminal  Law  ^=»741(1>— Reasonable  Doubt  a  Question  of  Law. 

Whether  the  evidence  as  matter  of  law  is  sufficient  to  exclude  reasonable 
doubt  of  defendant's  guilt  to  a  matter  for  the  court  to  decide. 

Appeal  from  Rockland  County  Court. 

Michael  Connelly  was  convicted  of  grand  larceny  in  the  second 
degree,  and  he  appeals.    Reversed,  and  defendant  discharged. 

Argued  before  JENKS,  P.  J.,  and  MII<LS,  RICH,  PUTNAM, 
and  BLACKMAR,  JJ. 

Frank  Comesky,  of  Nyack,  for  appellant. 

Morton  Lexow,  Dist  Atty.,  of  Suffem,  for  the  People. 

BLACKMAR,  J.  We  regard  the  evidence  as  insufficient  to  sustain 
the  verdict.  The  indictment  was  for  stealing  one  pig  of  tin,  of  the 
value  of  $72.32  on  the  4th  day  of  July,  1917,  at  the  village  of  Suffem, 
Rockland  county.  It  was  claimed  that  the  crime  consisted  in  aiding 
and  abetting  the  theft  of  the  tin  by  Edward  Veech,  and  the  convic- 
tion rested  on  circumstantial  evidence.  The  jury  seemed  loath  to 
render  the  verdict,  and  asked  if  they  could  not  find  the  defendant 
guilty  of  a  lesser  degree  of  the  crime  than  that  charged  in  the  indict- 
ment. The  court  instructed  them  to  the  contrary,  and  in  response  to 
their  request  as  to  the  punishment,  whether  fine  or  imprisonment,  they 
were  told  by  the  court  that  they  were  not  concerned  with  the  punish- 
ment, but  that,  if  they  recommended  mercy,  he  should  consider  it. 
The  jury  thereupon  found  the  defendant  guilty  as  charged  and  rec- 
ommended mercy.  The  defendai^^  was  sentenced  to  state  prison  on 
an  indeterminate  sentence,  with  a  minimum  of  1  year  and  8  months 
and  a  maximum  of  3  years  and  4  months.  The  court  on  the  same 
day  certified  that  there  was  reasonable  doubt  whether  the  evidence  as 
a  whole  proved  the  defendant  guilty. 

On  the  3d  of  July,  1917,  41  pigs  of  tin  were  stolen  from  a  freight 
car  on  the  Erie  Railroad  at  Sloatsburg'  N.  Y.    Roscoe  C.  Taylor,  a 
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detective  in  the  employ  of  the  railroad  company,  on  investigation,  dis- 
covered some  of  the  tin  hidden  in  the  woods  near  the  railroad  track. 
That  night  he  watched  the  tin.  About  10  or  U  o'clock  an  automobile 
came  from  the  east  with  the  lights  dimmed,  and  after  turning  stop- 
ped near  where  the  tin  was  concealed.  Three  men  got  out  of  it  and 
began  to  load  some  objects  into  the  car,  which  they  took  from  beneath 
a  culvert.  Taylor  drew  his  revolver,  came  upon  the  men,  and  com- 
manded them  to  throw  up  their  hands.  The  three  men  scattered  and 
ran  away.  He  stopped  the  driver,  Edward  Vecch,  and  together  they 
recovered  12  bars,  loaded  them  into  the  car,  drove  to  a  garage  in 
Suffern,  and  there  left  the  car  with  the  tin;  Taylor  giving  instruc- 
tions that  it  should  not  be  moved  without  orders  from  him.  Veech, 
having  satisfied  him  that  he  was  the  owner  of  the  car,  was  permitted 
to  return  to  his  home  in  Passaic,  N.  J.  .  Taylor  retained  the  car,  which 
was  a  Paige  touring  car,  as  security  for  Veech's  return. 

On  the  following  day  Veech,  who  was  a  hackman  living  and  doing 
business  in  Passaic,  went  to  Benjamin  F.  Turner,  the  captain  of  the 
detective  forces  at  Passaic,  and  asked  Turner  to  help  him  secure  pos- 
session of  his  car.  Turner  directed  John  J.  Howard,  a  police  de- 
tective, to  go  with  Veech,  identify  him  to  Taylor,  secure  the  car,  and 
do  what  he  could  to  aid  in  detecting  the  thieves.  Veech  and  Howard 
secured  a  Ford  car  from  Earl,  the  owner,  who  sent  a  young  man, 
James  Wentick,  with  them  as  a  driver.  They  picked  up  Farrell,  a 
member  of  the  police  force,  and  the  defendant,  and  the  four  went  to- 
gether in  the  car  to  Suffern.  Veech  was  to  have  driven  the  defendant 
and  his  family  to  the  Delaware  Water  Gap  on  the  Fourth,  and,  having 
notified  the  defendant  that  he  could  not  go,  took  the  defendant  with 
him  to  give  bail,  if  necessary.  The  party  stopped  at  the  Ferncroft 
Inn,  and  took  with  them  some  articles  belonging  to  Farrell,  which  he 
had  left  there. 

On  arriving  at  SuflFern  they  found  that  Taylor  was  not  there.  Aft- 
er dining,  they  located  him  at  Sloatsburg,  and  Wentick,  Farrell,  How- 
ard, defendant,  and  a  man  named  Dean  went  to  Sloatsburg,  arriving 
about  4  o'clock,  and  found  Taylor.  Howard  told  Taylor  that  the 
load  of  tin  was  too  heavy  for  the  Paige  car,  and  asked  if  he  might 
remove  it.  Taylor  told  him  he  could  do  so,  and  that  he  had  better 
take  it  to  the  Erie  station.  Taylor  was  asked  to  accompany  them 
back,  but  declined,  saying  that  he  would  go  by  train  and  reach  there 
about  5  o'clock.  The  parties  returned,  went  to  the  garage,  and  by 
Howard's  direction  took  five  bars  of  the  tin  from  the  Paige  car  and 
placed  them  in  the  Ford  car,  and  both  cars  went  to  the  station.  The 
Paige  car  was  unloaded,  and  defendant  and  Dean  together  unloaded 
the  Ford  car.  The  defendant  then^old  Wentick,  who  was  in  a  hurry 
to  return  on  account  of  an  -arranged  Fourth  of  July  excursion,  that 
he  might  as  well  go  back.  Wentick  cranked  his  car  and  started,  ask- 
ing Veech  if  he  wanted  the  stuff  in  it,  and  Veech  said,  "No."  It 
appears  that  there  was  a  bar  of  tin  left  in  the  Ford  car,  and  Wentick, 
alone  in  the  car,  took  it  back, to  Passaic  with  him. 

When  Taylor  appeared  on  the  scene  at  Suffern  he  counted  the  bars 
of  tin  and  found  two  missing.    One  was  found  by  Farrell  under  the 
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seat  of  the  Paige  car.  At  that  time  the  Ford  car  had  left,  apd  it  was 
suggested  that  the  missing  bar  might  have  gone  back  to  Passaic  in  it, 
and  Howard  said  that,  if  it  had,  he  would  get  it.  The  parties  then 
went  before  a  justice  of  the  peace,  where  a  charge  was  for  the  first 
time  made  against  Veech.  Bail  was  fixed  at  $100,  and  defendant  fur- 
nished cash  bail.  The  nature  of  the  charge  is  not  disclosed  by  the  evi- 
dence. 

When  Wentick,  driving  the  Ford  car,  reached  Passaic,  he  went  to 
the  bam  where  the  car  was  kept,  took  out  the  bar  of  tin,  and  the  ar- 
ticles put  in  the  car  at  the  Femcroft  Inn,  and  placed  them  in  a  closet. 
He  then  went  on  a  call,  telling  the  owner.  Earl,  that  there  was  some 
stuff  brought  back  in  the  car,  which  he  had  left  in  the  bam,  and  started 
with  his  cousin  on  the  projected  Fourth  of  July  excursion. 

The  Paige  car,  with  Veech,  Howard,  Farrell,  and  defendant,  left 
Suffem  after  bail  had  been  given  for  Veech,  and,  being  delayed  by  en- 
gine trouble  on  the  road,  reached  Passaic  late  at  night.  Howard  and 
Farrell  were  dropped.  Veech  went  to  see  Earl,  and  asked  him  if  Wen- 
tick  had  brought  anything  home  in  his  car.  Earl  informed  him  that 
Wentick  had  left  some  stuff  in  the  barn,  and,  accompanied  by  de- 
fendant, Veech  went  to  Wentick's  bam,  where  Veech  took  the  bar  of 
tin  and  placed  it  in  his  car.  On  the  way  home  his  engine  stopped, 
and  defendant  left  him  with  his  car  on  the  street.  He  sent  to  the 
railroad  station  for  assistance,  and  several  hackmen  came  out  to  help 
him.  He  showed  them  the  bar  of  tin,  and  told  thcni  he  was  in  trouble 
over  it.  They  failed  in  remedying  the  engine  trouble  in  the  car,  and 
pushed  it  along  until  they  came  in  front  of  Veech's  house,  where  two 
of  the  men  took  the  bar  of  tin  and  threw  it  over  the  fence  into  Veech's 
yard.  The  next  day  Turner,  Howard,  and  Nolan,  a  detective  from  the 
Erie  Railroad,  came  to  defendant's  place  and  asked  him  if  he  knew 
where  the  slab  of  tin  was.  He  said  that  he  did  not.  Being  pressed, 
he  told  them  to  go  and  see  Veech,  who  was  working  on  his  car  on  the 
opposite  side  of  the  street.  They  went  to  Veech,  who  at  first  said  he 
did  not  know  where  th«  tin  was,  and  together  they  went  to  his  premis- 
es, where  Veech  pointed  it  out  near  the  fence  on  a  pile  of  rubbish. 
Whether  or  not  it  was  concealed  is  in  dispute  between  two  of  the 
people's  witnesses.  Veech  and  the  defendant  were  then  placed  under 
arrest.  The  defendant  is  29  years  of  age,  engaged  in  a  regular  busi- 
ness at  Passaic,  and  living  there  with  his  family  in  good  repute. 

[1]  A  careful  analysis  of  these  facts  discloses  defendant's  connec- 
tion with  the  alleged  theft  on  three  points  only.  He,  with  a  man  named 
Dean,  not  called  because  he  was  in  military  service,  unloaded  the 
Ford  car  at  Suffem,  and  he  told  Wentick  that  he  could  go  back  to 
Passaic.  He  was  with  Veech,  when  Veech  took  the  bar  of  tin  from 
Wentick's  bam,  and  on  the  next  day  he  told  the  police  officials  that  he 
did  not  know  where  the  tin  was,  but  to  go  to  see  Veech.  As  two  per- 
sons were  concerned  in  unloading  the  Ford  car  at  Suffem,  it  is  as 
reasonable  to  infer  that  the  bar  was  left  by  mistake,  each  thinking  that 
the  other  had  completed  the  unloading,  as  it  is  to  infer  a  theft  of  a  bar 
of  tin  18%  inches  long,  6  wide,  and  5y2  high,  weighing  over  100 
pounds,  in  the  presence  of  a  number  of  spectators,  including  two  police 
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officers,  and  certainly  known  to  at  least  Wcntick.  As  those  concerned 
at  Suffem,  when  the  tin  was  missed,  expressed  the  opinion  that  it 
went  back  to  Passaic  in  the  Ford  car,  it  was  natural  for  Veech  to 
try  to  locate  it  and  secure  it,  and  defendant's  presence  under  such 
circumstances  does  not  permit  an  inference  of  guilty  knowledge.  He 
had  nothing  to  do  with  the  disposition  of  the  tin  after  that ;  and,  when 
he  told  the  police  officials  the  next  day  that  he  did  not  know  where  it 
was,  he  spoke  the  truth,  and  performed  his  whole  duty  in  referring 
them  to  Veech,  in  whose  possession  he  had  last  seen  it. 

The  district  attorney's  theory  seems  to  be  that  defendant  went  with 
Veech  to  SuflFem  for  the  purpose  of  aiding  him  in  stealing  the  tin. 
This  is  a  remarkable  theory.  The  tin  had  already  been  stolen,  reclaim- 
ed, and  was  in  the  custody  of  a  detective  of  the  Erie  road.  Each 
block  was  a  bulky  and  heavy  object  Veech  was  then  under  sus- 
picion, and,  to  reduce  the  matter  to  an  absurdity,  they  took  with  them 
two  police  officials,  against  whose  character  nothing  can  be  said  on  this 
record,  either  to  watch  them  steal  the  tin,  or,  as  hinted  by  the  district 
attorney,  to  aid  them  in  doing  it. 

[2]  We  think  the  conviction  a  miscarriage  of  justice.  It  rests  on 
"suspicion  light  as  air."  The  evidence  was  as  matter  of  law  insufficient 
to  exclude  reasonable  doubt,  and  as  this  is  a  matter  for  the  court  to 
decide  (People  v.  Ledwon,  153  N.  Y.  10,  46  N.  E.  1046;  People  v. 
Gluck,  188  N.  Y.  167,  80  N.  E.  1022),  the  judgment  of  conviction 
should  be  reversed  and  the  defendant  discharged.   All  concur. 


MILLEB  et  aL  v.  WINDHOLTZ  et  aL 

(Supreme  Court,  Appellate  Term,  First  Department    July  25,  1919.) 

X  Damages  €==>123 — Measubb  of  Damages  on  Breach  or  Warranty. 

In  an  action  for  breach  of  warranty  in  failing  to  dye  skins  In  ac- 
cordance with  contract,  plaintiffs,  haying  elected  to  sue  on  the  contract* 
not  in  disaffirmance,  must  credit  defendants  with  the  contract  price  of  the 
work,  and  cannot  recover  undiminished  the  difference  between  the  market 
value  of  the  skins  as  delivered  to  defendants  and  their  market  value  had 
they  been  dyed  in  accordance  with  the  contract 

2.  Trial  ^=s>26 — On  New  Theory  of  Damages  and  Amendment,  Defendant 
Enhtled  to  Adjournment. 

In  action  for  breach  of  warranty  in  falling  to  dye  skins  in  accordance 
with  contract  where  plaintiffs  abandoned  an  incorrect  measure  of  dam* 
ages,  and  undertook  to  prove  the  difference  in  the  respective  market  val* 
ues  of  the  skins  as  they  were  and  as  they  should  have  been«  though  the  al- 
lowance of  plaintiffs'  amendment  to  conform  with  the  proofs  may  have 
been  proper,  defendants  should  have  been  granted  an  adjournment  to  get 
an  expert  witness  to  meet  the  new  theory  of  damages. 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  First  Dis- 
trict. 

Action  by  Jacob  Miller  and  another  ai^^ainst  Harry  Windholtz  and 
another.     From  a  judgment  for  plaintiffs,  defendants  appeal.     Re- 

^=»For  other  cases  see  same  topic  &  KEY-NUMDER  in  all  Key-Numbered  DigestB  A  Indexes 
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versed,  and  new  trial  granted,  unless  defendants  stipulate  to  allow 
judgment  to  go  against  them. 
Argued  June  term,  1919,  befofe  GUY,  BIJUR,  and  MULLAN,  JJ. 

Samuel  H.  Hofstader,  of  New  York  City  (Gerald  B.  Rosenheim,  of 
New  York  City,  of  counsel),  for  appellants. 

Koppelman  &  Weinberg,  of  New  York  City  (Abraham  P.  Wilkes, 
of  New  York  City,  of  counsel),  for  respondents. 

BIJUR,  J.  Plaintiffs  sued  for  what  in  the  complaint  is  denominated 
defendants'  breach  of  warranty  in  failing  to  dye  certain  skins  belong- 
mg  to  plaintiffs  in  accordance  with  the  requirement  of  the  contract 
between  them.  The  skins  were  to  be  dyed  to  colors  known  respective- 
ly as  "Kolinsky"  and  "Sealine."  It  is  conceded  that  defendants  would 
have  been  entitled  under  the  terms  of  the  contract  to  some  $323.50,  if 
the  work  had  been  properly  done,  and  for  this  amount  the  defendants 
interposed  a  counterclaim, 

[1]  The  learned  judge  below  gave  plaintiffs  judgment  for  the  full 
damages  claimed,  namely,  the  difference  between  the  market  value  of 
the  skins  as  they  were  delivered  by  defendants  and  their  market  value, 
had  they  been  dyed  in  accordance  with  the  contract.  This  was  error. 
It  matters  not  what  name  plaintiffs  placed  upon  their  cause  of  action, 
namely,  whether  they  claimed  that  it  was  founded  upon  breach  of  con- 
tract or  negligence  in  performing  the  contract  or  breach  of  warranty. 
See  Mack  v.  Snell,  140  N.  Y.  193,.  199,  35  N.  E.  493,  37  Am.  St.  Rep. 
534.  Plaintiffs  have  elected  to  sue  upon  the  contract,  and  not  in  dis- 
affirmance thereof  (May  v.  Georger,  21  Misc.  Rep.  622,  623,  47  N. 
Y.  Supp.  1057),  and  the  defendants  became  entitled  on  that  theory 
to  be  credited  with  the  compensation  fixed  in  the  contract  (Mack  v. 
Snell,  supra,  140  N.  Y.  at  page  198,  35  N.  E.  493,  37  Am.  St.  Rep.  534). 
That  such  allowance  should  be  made  is  taken  for  granted  in  all  sim- 
ilar cases.  Walter  v.  Hangen,  71  App.  Div.  40,  41,  75  N.  Y.  Supp. 
683;  Olsen  v.  Henderson,  113  App.  Div.  676,  99  N.  Y.  Supp.  917; 
Kidd  V,  McCormick,  83  N.  Y.  391.  The  statement  in  all  these  cases 
of  the  true  measure  of  damages  as  the  difference  in  the  respective 
market  prices  is  not  intended  to  be  exclusive,  but  is  made  merely  in 
contradiction  to  a  claim  of  a  different  measure. 

Indeed,  in  Mack  v.  Snell,  the  complaining  party  was  awarded  the 
difference  between  "the  price  agreed  to  be  paid  *  *  *  for  the  shears, 
and  their  market  value  if  made  according  to  the  contract,"  the  proof 
being  that  the  completed  shears  were  worthless.  The  court  said,  at 
page  198  of  140  N.  Y.,  at  page  494  of  35  N.  E.  (37  Am.  St.  Rep.  534), 
that  the  award  should  "represent  the  value  of  the  contract"  to  the 
injured  party.  In  other  words,  as  pointed  out  in  Kidd  v.  McCormick, 
supra,  at  page  397,  the  plaintiffs  are  entitled  only  to  compensatory 
damages,  and  not  to  a  profit  by  reason  of  defendants'  failure  to  per- 
form their  contract. 

[2]  We  might  merely  modify  the  judgment,  by  making  the  appro- 
priate deduction,  were  it  not  for  another  error  which  requires  a  new 
trial.  In  the  complaint,  in  alleging  their  first  cause  of  action  rdating 
to  the  "Kolinsky"  skins,  plaintiffs  allege  that  they  were  "compelled 
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to  sell  said  skins  at  a  much  lesser  value  and  were  thereby  damaged" 
in  a  specified  sum  per  skin.  On  the  trial  plaintiffs  abandoned  this  in- 
correct measure  of  damage,  and  undertook  to  prove  the  difference  in 
the  respective  market  values.  Defendants  objected  to  this  proof,  but 
not  on  the  ground  that  it  constituted  a  variance  from  the  pleadings. 
Nevertheless,  at  the  close  of  the  plaintiffs'  case  when  plaintiffs  asked 
to  amend  to  conform  to  the  proofs,  defendants  objected  on  the  specific 
ground  that  it  was  not  in  accordance  with  the  allegations  of  the  com- 
plaint, and  asked  for  at  least  an  adjournment  "in  order  to  get  some- 
body here  as  an  expert  to  prove  the  difference  in  the  market  values." 
The  amendment  was  allowed  without  adjournment,  and  defendants 
excepted. 

While  the  allowance  of  the  amendment  may,  under  the  circumstanc- 
es, have  been  technically  proper,  defendants  were  entitled  to  meet  the 
new  theory  of  damages  which  the  amendment  set  up,  and  for  that 
purpose  should  have  been  granted  an  adjournment  as  asked. 

Judgment  reversed,  and  new  trial  granted,  with  $30  costs  to  ap- 
pellants to  abide  the  event,  unless  defendants  stipulate  within  10  days 
to  allow  judgment  to  go  against  them  for  the  amount  found  below 
less  $323.50  together  with  appropriate  costs,  in  which  event  the  judg- 
ment, as  so  modified  will  be  affirmed,  with  $25  costs  of  this  appeal  to 
appellants. 

GUY,  J.,  concurs. 

MULLAN,  J.,  concurs  in  separate  opinion. 

MULLAN,  J.  (concurring).  I  agree  that  the  deduction  should  be 
made,  but  I  think  it  cannot  be  made  too  clear  that  the  sum  of  the  de- 
duction represents  not  anything  that  defendants  did,  but  only  what  they 
would  have  been  entitled  to  had  they  performed.  The  deduction  does 
not  give  any  credit  or  allowance  to  defendants,  who  manifestly  are 
entitled  to  none.  It  does  nothing  more  than  accurately  measure  the 
damage  plaintiffs  actually  suffered.  The  deduction  is  not  under  the 
counterclaim.  No  counterclaim  should  have  been  interposed.  The 
defendants  could  not  sue,  therefore  they  could  not  counterclaim.  Our 
decision  merely  lays  down  what  seems  to  be  the  clearly  just  rule  that 
bailors  in  plaintiffs'  situation,  who  sue  in  affirmance  of  the  bailment 
contract,  may  not  treat  the  contract  as  alive  for  that  purpose,  ask  for 
the  difference  between  the  market  value  of  the  bailed  article  as  rede- 
livered and  as  it  should  have  been  redelivered,  and  procure  in  addition 
the  actually  unsuffered  damage  represented,  by  what  would  have  been 
the  cost  of  doing  tiie  work  properly  had  the  bailees  performed. 
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LEYINE  V.  ISLEB  et  aL 
(Supreme  Ck>urt,  Appellate  Tenn,  First  Department    July  17,  1919.) 

1.  Sauss  ^s9272— IicPUSD  Wabbaittt  That  Stkaw  Hat  Bodies  Were  Mek- 

CHANTABLE. 

Straw  hat  bodies,  purchased  by  hat  manufacturer  from  dealers  in  straw 
goods,  were  impliedly  warranted  to  be  merchantable,  under  Personal  Prop- 
erty Law,  1 96. 

2.  Sales  ^s»285(2) — ^Notice  to  Sblleb  ow  Breach  of  Wabrantt. 

Where  it  was  customary  in  the  millinery  trade  for  manufacturers  to 
buy  merchandise  from  six  months  to  a  year  ahead  for  the  ifummer  trade, 
and  meanwhile  store  it,  hat  manufacturer,  who,  having  bought  straw  hat 
bodies  in  November,  notifled  seller  of  breach  of  warranty  upon  discovery 
of  breach  during  following  April  by  dyers,  to  whose  warehouse  sellers 
had  sent  goods,  gave  notice  within  a  reasonable  time  after  he  knew  or 
ought  to  have  known  thereof,  within  PenKHial  Property  Ijaw,  |  130. 

Mullan,  },,  dissenting. 

Appeal  from  Municipal  Courts  Borough  of  Manhattan,  Seventh  Dis- 
trict, 

Action  by  Nat  Lcvine  against  Paul  A.  Isler  and  another.  Judg- 
ment dismissing  complaint,  and  plaintiff  appeals.  Reversed,  and  judg- 
ment directed  for  plaintiff. 

Argued  June  term,  1919,  ^fore  GUY,  BIJUR,  and  MULLAN,  JJ. 

Kleiner  &  Kleiner,  of  New  York  City  (Lewis  Nadel  and  Joseph 
Kleiner,  both  of  New  York  City,  of  counsel),  for  appellant. 
Samuel  Sturtz,  of  New  York  City,  for  respondents. 

GUY,  J.  In  this  action  for  damages  for  breach  of  warranty,  the 
trial  judge  dismissed  the  complaint  upon  the  merits.  The  material 
facts  are  uncontradicted.  In  or  about  November,  1916,  the  plaintiff, 
a  manufacturer  of  ladies'  hats,  purchased  from  defendants,  importers 
of  and  dealers  in  straw  goods,  1,000  dozen  of  "Wenchow  bodies," 
which  are  described  as  coarse  straw  hats  in  the  raw  product  convert- 
ed into  a  conelike  form.  Defendants'  salesman  solicited  an  order  from 
plaintiff  in  the  prior  September,  and  as  a  result  the  plaintiff  abotit  the 
beginning  of  October  vjsited  defendants'  store  and  examined  4  sacks 
or  bales  there,  part  of  a  .consignment  of  20  sacks,  each  containing  50 
dozen  Wenchow  bodies.  Plaintiff  was  satisfied  with  his  examination 
of  the  4  bales,  and,  on  being  informed  by  defendants'  authorized  rep- 
resentative "that  the  rest  of  the  bodies  run  the  same,"  he  purchased 
the  20  sacks;  the  4  sacks  examined  being  sent  to  plaintiff's  place  of 
business  and  the  remaining  16  sacks,  which  were  at  the  public  stores 
or  bonded  warehouse,  bein^  thereafter  delivered  by  the  defendants  at 
the  warehouse  of  the  dyers  m  Brookl)m,  and  all  of  the  bodies  were  paid 
for  at  the  agreed  price.  The  uncontradicted  evidence  shows  that  the 
straws  purchased  were  for  midsummer  hats,  and  that  it  is  customary 
in  the  millinery  trade  for  manufacturers  to  buy  merchandise  from  '6 
months  to  a  year  ahead  for  the  summer  trade  and  meanwhile  store  it. 

On  or  about  April  5,  1917,  the  plaintiff  was  notified  by  the  dyers 
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that  they  discovered  upon  opening  a  sack  in  one  of  the  bales  to  pre- 
pare the  same  for  dyeing,  that  the  bodies  were  so  brittle  they  would 
break  in  the  hand  and  could  not  be  used,  which  report  was  verified  by 
plaintiff  upon  a  subsequent  examination  of  the  contents  of  that  par- 
ticular bale;  the  explanation  given  being  that  some  preservative  had 
been  used  to  the  detriment  of  the  material.  Plaintiff  tfiereugon  re- 
ported the  matter  to  defendants,  and  demanded  another  bale,  or  that 
defendants  return  the  money  paid  for  the  goods,  which  request  was 
refused.  Plaintiflf's  evidence  further  tended  to  show  that  no  injury  or 
damage  occurred  to  the  straw  while  in  the  custody  of  the  dyers  at 
their  warehouse. 

[1]  A  cause  of  action  was  clearly  established  by  plaintiflf,  which 
was  not  negatived  by  any  evidence  given  by  defendants.  There  was 
not  only  an  implied  warranty  that  the  goods  were  merchantable  (Per- 
sonal Property  Law  [Consol.  Laws,  c.  41]  §  96),  but  an  express  war- 
ranty that  the  quality,  corresponded  with  the  bodies  contained  in  the  4 
sacks  examined  by  plaintiff;  and  as  under  section  130  of  the  statute 
acceptance  of  the  goods  did  not  discharge  the  seller  from  liability  in 
damages,  or  other  legal  remedy  of  the  plaintiff  for  the  breach,  the 
only  question  for  determination  was  whether  the  plaintiff,  within  a 
reasonable  time  after  he  knew  or  ought  to  have  known  of  the  breach, 
gave  notice  thereof  to  defendants. 

[2]  Upon  the  facts  proven  it  is  clear  that  the  examination  was 
made  within  reasonable  time.  As  the  contents  of  the  sacks  contained 
in  the  bale  in  question  were  worthless,  plaintiff  was  entitled  to  re- 
cover as  his  damages  the  amount  he  paid  for  that  bale,  which  was 
$237.50. 

It  follows  that  the  judgment  appealed  from  must  be  reversed,  with 
$30  costs,  and  jud^gment  directed  for  plaintiflf  for  the  sum  of  $237.50, 
with  appropriate  costs  in  the  court  below. 

BIJUR,  J.,  concurs. 
MULLAN,  J.,  dissents. 

a08  Misc.  Rep.  20) 

LUKAGH  y.  BLAIR  et  aL 

(Supreme  Ck>urt,  Special  Term,  New  York  Ck>imt7.    July,  1919.) 

1.  Corporations  ^s»320(1) — Stockholder's  Action  Against  Directors  for 

Malfeasance  Deriyatxyb  and  Not  Individual  Action. 

Where  the  aUeged  wrongrful  acts  of  defendant  directors,  so  far  as  they 
injure  the  corporation,  are  such  as  would  give  it  a  cause  of  action,  a 
stockholder  seeking  to  enforce  its  right  of  action  must  rely  on  a  derivative, 
as  distinguished  from  an  individual  and  direct,  action,  and  that  wrongs 
are  alleged  to  have  been  the  result  of  a  conspiracy,  does  not  change  their 
essential  character  or  the  character  of  the  action. 

2.  Corporations  ^=»310(1)~Dirbctors  Not  Parties  to  Its  Contract  Not 

Liable  to  Stockholdebs  for  Its  Breach. 

Directors  of  corporation,  not  parties  to  the  contract,  are  not  liable 
to  a  stockholder  for  having  caused  the  corporation  to  breach  its  contract 
with  another  corporation,  as  such  an  extension  of  the  doctrine  of  inter- 

^-s>For  other  cum  tee  lame  topic  ft  KBT-NVMBER  in  aU  Key-Numbered  Digests  A  Indexes 


Digitized  by  VjOOQIC 


Sup.  Ct)  LUKACH  V.  BLAIB  9 

(178  N.Y.S.) 

fering  with  a  contract  rlgbt  would  tend  to  leave  directora  open  to  tort 
claims  whenever  the  corporation  had  failed  to  perform  its  contracts. 
8.  CoapOBATioNS  €=»306 — ^Dibsctors  Not  Pebbonally  Liable  fob  Its  Bbeach 

OP  CONTBACT. 

Where  the  promisee  in  a  corporation's  contract  can  enforce  full  satis- 
faction of  a  Judgment  obtained  in  an  action  against  the  corporation  for 
the  breach  of  the  contract,  the  directors,  if  liable  at  all  for  causing 
breach  of  contract,  would  not  be  personally  liable. 

4.  GoBPOBATiONS  ^=»310(1) — Whebb  Two  Cobpobations  Not  Guilty  of  Tobt 

IN  Breach  of  Gontbact,  Dibectobs  Not  Liable  as  Joint  Tobt-Feasobs. 
Where  a  stockholder  alleged  no  cause  of  action  in  tort  against  either  of 
two  corporations,  the  directors  thereof  could  not  be  held  liable  on  the 
theory  that  they  were  Joint  tort-feasors  with  either  of  their  corpora- 
tion principals  in  a  breach  by  one  corporation  of  its  contract  with  tne 
other. 

5.  GoBPOBATioNs  «=5>189(11),  680 — Gouplaint  of  Stockholder  Against  Two 

Gobpobations  fob  Bbeach  of  Contbact  Insufficient  to  Show  Bbeach. 

Gomplalnt  in  stockholder's  action  against  two  corporations,  alleging 
that  plaintiff  and  another  were  to  be  appointed  sole  representatives  oi 
the  new  or  succeeding  corporation,  without  directly  alleging  that  it  had 
adopted  contract  of  the  old  corporation,  and  alleging  old  corporation's 
delivery  of  stock  in  new  corporation  to  plaintiff,  as  required  by  agree- 
ment, stated  no  cause  of  action  against  either  corporation. 

d.  Pleading  ^s»8<1),  11 — Goicplaint  must  Allege  Ultimate  Facts. 

A  complaint  should  be  made  up  of  allegations  of  ultimate  facts,  omit- 
ting conclujBions  of  law  and  mere  evidentiary  facts. 

7.  Plxadikg  €=»810— Instruments  abb  Nox  Part  of  Gomflaint  When  Not 
Attached  to  It. 

Written  instruments  referred  to  in  the  complaint  are  not  made  part  of 
it  by  the  statement  that  they  are  incorporated  in  it,  when  In  fact  no 
copy  thereof  is  attached. 

Action  by  Joseph  Harry  Lukach  against  Thomas  S.  Blair,  Jr.,  and 
others.  On  motion  by  all  defendants  except  Mundy  for  judgment  on 
the  pleadings,  consisting  of  complaint  and  answer  thereto  by  all  the 
defendants  except  Muaidy.  Motion  granted  in  favor  of  each  moving 
party,  with  leave  to  plaintiff  to  plead  over. 

Thomas  S.  Ormiston,  of  New  York  City,  for  plaintiff. 

Gardenhire  &  Schlesinger,  of  New  York  City  (S.  M.  Gardenhire 
and  Louis  B.  Davidson,  both  of  New  York  City,  of  counsel),  for  de- 
fendants* Blair,  Reigart,  Beach,  Blair  Engineering  Co.,  and  Blair 
Furnace  Co. 

GA VEGAN,  J.  [1]  1.  It  is  evident  from  the  complaint  that  the 
pleader  desired  to  state  a  direct,  individual  cause  of  action  in  favor 
of  the  plaintiff;  but  it  is  also  evident  that,  in  so  far  as  plaintiff  sues 
as  a  stockholder,  the  acts  complained  of  would  give  rise  to  a  deriva- 
tive action.  The  alleged  wrongful  acts  of  the  individual  defendants, 
so  far  as  they  injured  the  furnace  company,  were  such  as  would 
give  the  furnace  company  a  cause  of  action.  In  seeking  to  enforce 
that  right  of  action,  plaintiff  must  rely  on  a  derivative  as  distinguished 
from  an  individual  or  direct  right  of  action.  That  the  wrongs  are 
alleged  to  have  been  the  result  of  a  conspiracy  does  not  change  their 
essential  character  or  the  character  of  the  action  which  the  law  af- 
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fords  as  a  remedy.  Such  allegations  could  be  inserted  in  nearly 
every  complaint  against  directors,  based  on  corporate  acts,  which 
acts  in  the  usual  course  are  planned  and  agreed  upon  between  the 
directors.  By  adopting  the  expedient  of  alleging  that  the  corporate 
acts  performed  by  the  directors  were  performed  pursuant  to  a  con- 
spiracy, plaintiff  cannot  overturn  the  established  principles  of  law 
relating  to  derivative  actions.  Brock  v.  Poor,  216  N.  Y.  387,  111 
N.  E.  229. 

2,  The  complaint  is  insufficient  to  state  such  an  action  as  a  creditor 
may  maintain  under  sections  90  and  91  of  the  General  Corporation 
Law,  being  Consol.  Law,  c.  23  (Steele  v.  Isman,  164  App.  Div.  146, 
149  N.  Y.  Supp.  488),  or  an  action  like  Shalek  v.  Jetter  Brewing 
Co.,  155  N.  Y.  Supp.  972;  for  it  fails  to  show  either  that  plaintiif 
is  a  judgment  creditor  or  that  it  would  be  impracticable  to  obtain  a 
judgment  against  the  furnace  company  or  against  the  engineering 
company. 

[2,3]  3.  Plaintiffs  brief  indicates  that  he  seeks  to  recover  the 
damages  resulting  from  a  breach  of  contract. 

(a)  No  action  on  contract  can  be  maintained  against  the  defendant 
directors  who  were  not  parties  to  the  contract. 

(b)  It  seems  plaintiff,  vaguely  and  indefinitely,  relies  on  an  alleged 
tort  akin  to  the  tort  of  interfering  with  a  contract  right.  The  limits 
within  which  that  doctrine  will  be  confined  have  not  been  worked 
out.  See  18  Harv.  Law  Rev.  423^;  Elliott,  Cont.  c.  56.  The  briefs 
do  not  refer 'to  any  case  in  which  an  attempt  was  made  to  hold  the 
members  of  a  directorate  liable  on  that  theory  for  having  caused  their 
corporation  to  breach  its  contract.  Such  an  extension  of  the  doctrine 
would  tend  to  leave  the  directors  open  to  tort  claims  whenever  the 
corporation  had  failed  to  perform  a  contract.  In  the  exercise  of 
their  discretion,  and  in  acting  on  their  judgment  for  the  benefit  of 
their  corporation,  the  directors  should  be  free  from  possible  liabil- 
ity of  that  kind.  Moreover,  it  would  not  seem  feasible  to  draw  a 
line  between  directors'  acts  which  are  dictated  by  no  other  motive 
than  the  performance  of  their  duties  as  directors  and  their  acts  which, 
though  they  may  be  performed  in  transacting  the  business  of  the  cor- 
poration, are  actuated  by  ulterior  motives — ^such  as  the  motive  to 
bring  about  a  breach  of  a  corporate  contract. 

But  even  were  directors  to  be  held  liable  for  so  conducting  their 
corporation  as  to  cause  it  to  fail  to  perform  its  contract,  it  is  prob- 
able that  they  would  not  be  held  personally  liable  where  the  prom- 
isee could  enforce  full  satisfaction  of  a  judgment  obtained  in  an 
action  against  the  corporation  for  breach  of  contract.  In  that  situa- 
tion there  would  be  no  occasion  for  introducing  a  new  form  of  rem; 
edy.  Accordingly,  if  the  principle  applied  in  Lumley  v.  Gye,  2  El. 
&  Bl.  216,  and  in  Rice  v.  Manley,  66  N.  Y.  82,  23  Am.  Rep.  30, 
should  be  extended  to  hold  directors  for  bringing  about  the  nonper- 
formance of  corporate  contracts,  it  is  likely  to  be  limited  to  cases 
where  a  judgment  against  the  corporation  would  be  worthless.  In 
this  case  there  are  no  allegations  tending  to  show  that  the  engineering 
company  is  not  responsible.    As  to  the  furnace  company,  the  com- 
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plaint  alleges  it  has  not  received  the  assets  which  shotild  have  been 
turned  over  to  it,  and  that  its  cash  assets  were  converted.  It  cannot 
be  said,  however,  that  the  complaint  alleges  the  furnace  company  to 
be  without  assets,  or  even  insolvent  Indeed,  it  is  indicated  that  it 
received  some  assets. 

[4]  (c)  No  cause  of  action  in  tort  against  either  corporation  is 
alleged,  so  that  the  directors  cannot  be  held  on  the  theory  that  they 
are  liable  as  joint  tort-feasors  with  either  of  their  corporation  prin- 
cipals. Plaintiff  contends  he  has  alleged  that  the  furnace  company 
caused  the  engineering  company  to  breach  the  contract  made  with 
Grenfell  and  plaintiff,  that  thus  he  has  set  forth  the  commission  by 
the  furnace  company  of  a  tort,  and  that  therefore  the  defendant  di- 
rectors are  liable  as  joint  tort-feasors.  But  the  complaint,  so  far  as 
it  attempts  to  set  forth  acts  of  a  tortious  character,  relates  to  the  acts 
of  the  individual  defendants.  The  complaint  does  not  indicate  that 
the  pleader  intended  to  set  forth  facts  showing  that  the  furnace  com- 
pany was  guilty  of  the  tort  of  interfering  with  the  contract  obliga- 
tions which  it  is  claimed  the  engineering  company  owed  to  plaintiff. 

(d)  There  is  nothing  in  this  complaint  to  show  that  the  corporate 
form  was  used  as  a  mere  cloak;  for  plaintiff  relies  on  allied  abuse 
of  corporate  action. 

[5]  4.  No  violation  of  plaintiff's  rights  is  set  forth,  unless  it  be 
a  violation  of  his  rights  as  a  stockholder  or  his  rights  as  a  creditor, 
or  of  his  rights  based,  directly  or  indirectly,  on  the  contract  referred 
to  in  the  complaint.  It  is  apparent  that  no  cause  of  action  against 
the  defendant  directors  has  been  stated.  Does  the  complaint  state 
a  cause  of  actiqp  against  cither  of  the  corporate  defendants?  It  has 
been  shown  above  that  no  cause  of  action  in  tort  against  either  cor- 
poration has  been  set  forth.  The  failure  of  tjie  plaintiff  to  make 
the  contract  of  Jime,  1912,  a  part  of  the  complaint  and  his  failure  to 
clearly  differentiate  between  the  undertakings  which  were  to  be  per- 
formed by  the  engineering  company  and  those  which  were  to  be 
performed  by  the  new  company,  the  furnace  company,  gives  rise  to 
difficulty  in  considering  whether  a  cause  of  action  for  breach  of  con- 
tract against  either  corporation  has  been  stated.  Evidently,  it  was 
the  pleader's  idea  to  set  forth  that  the  parties  to  the  contract  con- 
templated that  it  would  be  adopted  by  the  furnace  company,  and 
that  the  furnace  company  would  undertake  to  carry  out  some  of  the 
provisions  affecting  plaintiff  and  Grenfell.  That  is  made  very  clear 
from  subdivisions  4  and  5  of  paragraph  II  of  the  complaint.  Sub- 
division 4  provides  that  plaintiff  and  Grenfell  were  to  be  appointed 
the  sole  representatives  of  the  new  company  in  Europe.  They  could 
be  so  appointed  only  by  the  new  company.  Subdivision  5  provides 
that  they  were  to  receive  as  commissions  a  percentage  of  the  first 
$200,000  received  by  the  new  company  on  account  of  the  sale  of 
preferred  stock  or  the  sale  of  foreign  patents.  The  fair  inference 
from  the  complaint  is  that  the  undertakings  in  said  subdivision  5  were 
to  be  undertakings  of  the  new  company,  as  distinguished  from  un- 
dertakings of  the  engineering  company. 

In  so  far  as  plaintiff  seeks  to  declare  for  the  failure  of  the  new 
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company  to  perform  its  alleged  obligations,  the  complaint  fails  to 
state  a  cause  of  action,  because  it  fails  to  state  by  direct  allegation 
that  the  new  company  adopted  the  contract.  It  is  possible  to  infer 
from  other  allegations  in  the  complaint  that  the  new  company  did 
adopt  the  contract,  but  such  inference  is  by  no  means  compelled  by 
those  other  allegations.  Had  plaintiff  intended  to  set  forth  a  cause 
of  action  for  a  breach  of  contract  j^nst  the  new  company,  he  would 
not  have  left  to  such  uncertain  inference  a  vital  and  necessary  part 
of  his  cause  of  action.  In  considering  the  complaint  to  see  whether 
it  states  a  cause  of  action  for  breach  of  contract  against  the  engi- 
neering company,  it  is  first  essential  to  distinguish  between  the  un- 
dertakings of  the  engineering  company  to  the  new  company  and  the 
undertakings  of  the  engineering  company  to  plaintiff,  or  to  plaintiff 
and  Grenfell.  The  complaint  contains  numerous  allegations  tending 
to  show  that  the  engineering  company  failed  to  perform  its  alleged 
obligations,  growing  out  of  the  contract  of  June,  1912,  to  the  new 
company;  hut  for  the  alleged  failure  of  the  engineering  company  to 
perform  its  obligations  to  the  new  company  plaintiff  has  no  direct, 
individual  cause  of  action. 

Judging  from  the  first  amended  complaint,  the  obligations  which 
the  engineering  company  is  alleged  to  have  undertaken,  so  far  as 
they  relate  to  plaintiff,  have  been  fully  performed.  Paragraph 
XI  alleges  that  the  shares  of  stock  in  the  new  company  required 
by  the  agreement  of  June,  1912,  to  be  delivered  by  the  engineering 
company  to  the  plaintiff,  on  performance  by  plaintiff  and  Gren- 
fell, "were  duly  delivered  to  this  plaintiff."  It  seems  to  me  that 
by  no  fair  inference  can  the  complaint  be  held  to  allege  that  the  en- 
gineering company  undertook  to  render  to  plainjiff  directly  the  per- 
formance of  any  obligation  other  than  such  delivery  of  stock.  It 
is  therefore  apparent  fiiat  no  cause  of  action  for  breach  of  contract 
against  the  engineering  company  has  been  stated. 

[6,  7]  In  deciding  this  motion  on  the  pleadings,  it  would  be  im- 
proper for  me  to  consider  the  proposed  second  amended  complaint. 
It  is  not  part  of  the  pleadings.  Moreover,  it  would  seem  that  this 
court  should  not  be  called  on  to  further  consider  the  case  until 
plaintiff,  deciding  on  and  proceeding  on  some  definite  theory,  scien- 
tifically sets  forth  the  elements  of  a  cause  of  action.  The  complaint 
should  be  made  up  of  allegations  of  ultimate  facts,  conclusions  of 
law  and  mere  evidentiary  facts  being  omitted.  It  should  also  be 
noted  that  the  written  instruments  referred  to  in  the  complaint  are 
I  not  made  parts  of  it  by  the  statement  that  they  are  incorporated  in 
it,  when  in  fact  no  copies  thereof  are  attached. 

The  motion  for  Judgment  on  the  pleadings  is  granted  in  favor  of 
each  of  the  moving  defendants.  Plaintiff  may  have  leave  to  plead 
over  on  payment  of  $10  costs. 

Ordered  accordingly. 
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PEOPLE  V.  LAPHAM  et  al. 

(Supreme  Court,  Trial  Term,  Warren  County.    July,  1019.) 

Advebsb  Possession  ^=s>115(1) — Evipbncx  Insuffioient  to  Estabijsh  as  to 
Island  Claimed  bt  State. 

In  an  action  by  the  people  of  the  state  to  recover  possession  of  Glen 
Island,  in  Lake  George,  a  defense,  based  on  a  claim  of  adverse  possession 
and  occupation,  held  not  sustained  by  the  evidence,  so  that  Judgment 
would  be  directed  for  plaintiff. 

Action  by  the  People  of  the  State  of  New  York  against  Byron 
Lapham  and  another  to  recover  possession  of  Glen  Island  in  Lake 
George.    Judgment  for  the  People. 

Merton  E.  Lewis,  Atty.  Gen.  (Burton  H.  Loucks,  of  Albany,  of 
counsel),  for  the  People. 
James  S.  Kiley,  of  Glens  Palls,  for  defendants. 

WHITMYER,  J.  The  action  has  been  brought  to  recover  posses- 
sion of  Glen  Island,  in  Lake  George.  The  defense  is  based  on  the 
claim  of  adverse  possession.  Defendant  Ferris  died  before  the  trial, 
and  the  action  has  proceeded  against  defendant  Lapham.  The  latter 
claims  under  his  father,  Jerome  Lapham,  and  the  former  claimed 
imder  his  father.  Orange  Ferris.  No  patent  for  the  island  has  ever 
been  granted,  and  it  has  not  been  sold  on  bond  or  otherwise. 

In  1871  a  number  of  men  formed  a  club,  and  called  it  the  Cold 
Water  Club.  It  was  not  incorporated,  and  was  formed  for  outing 
purposes.  Orange  Ferris  and  Jerome  Lapham  were  members.  In 
1872  Orange  Flerris. applied  to  the  commissioners  of  the  land  office 
for  a  patent  of  the  island  to  himself  and  Jerome  Lapham,  jointly, 
Thereaifter  Ferris  and  Lapham  applied  for  a  lease.  The  club  met 
on  Phantom  Island,  just  north  of  Glen  Island,  in  1873,  and  the  name 
was  changed  to  the  Glen  Club,  and  a  cottage  was  built  in  that  year. 
On  September  8,  1874,  the  commissioners  of  the  land  office  passed  a 
resolution  declining  to  sell  or  to  lease  any  of  the  islands  of  Lake 
George,  and  denied  the  several  applications  which  were  pending. 
In  1875  the  commissioners  appointed  a  superintendent  to  take  charge 
of  the  islands  owned  by  the  state  in  the  lake.  That  appointment  was 
in  effect  until  1884.  In  1876  the  Legislature  prohibited  the  sale  of 
the  islands.  In  1883  the  state  engineer  and  surveyor  made  a  map 
of  the  lake,  including  the  islands,  for  the  commissioners  of  the  land 
office.  It  was  ordered  on  file.  In  1885  the  forest  commission  was 
created,  and  jurisdiction  over  the  islands  vested  in  the  commission. 

On  July  1,  1886,  William  McEchron,  a  member  of  the  club,  ap- 
peared before  the  commission  in  behalf  of  the  club  and  asked  for 
permission  to  the  members  to  remain  on  the  island  as  occupants.  The 
commission  declined.  In  its  reports  to  the  Legislature  it  asked  for 
power  at  different  times  to  lease  camp  sites  to  occupants  who  had 
made  improvements  on  islands  occupied  by  themselves.  Such  power 
was  given  by  chapter  707,  Laws  of  1892,  and  chapter  332,  Laws  of 
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1893,  and  numerous  leases  were  thereupon  made.  A  lease  of  Phan- 
tom Island  was  given  to  Jerome  Lapham.  Prior  to  June  6,  1893, 
the  club  applied  for  a  lease  of  the  island  in  question.  The  com- 
mission granted  the  request  and  fixed  the  rent  at  the  sum  of  $150 
per  year.  On  August  1,  1893,  it  was  modified,  and  fixed  at  the  sum 
of  $75  per  year.  Three  signs,  marked  "State  Land,  Glen  Island," 
were  erected  that  year.  The  leases  to  Jerome  Lapham  and  to  the 
club  were  reported  to  the  Legislature  in  January,  1894.  At  some 
time  prior  to  July  29,  1895,  the  club  levied  an  assessment  of  $10 
upon  each  member  as  his  share  of  the  rental.  B.  F.  Lapham  and 
Orange  Ferris  paid.  On  that  date  the  plan  of  leasing  the  island  was 
given  up,  and  said  assessments  were  refunded. 

.  On  July  29,  1895,  a  minute  was  entered  in  the  minute  book  to  the 
effect  that  it  was  decided  injudicious  to  further  consider  the  project 
of  an  enlargement  of  the  house  or  of  a  new  one,  because  the  com-  . 
mission  did  not  approve.  At  that  meeting  a  resolution  was  passed 
requiring  every  member  who  desired  to  withdraw  from  the  club  to  offer 
his  interest  to  surviving  members  first.  At  the  annual  meeting  held 
April  7,  1899,  a  resolution  was  passed  regulating  the  use  of  the  cot- 
tage. At  the  annual  meeting  held  July  3  and  4,  1903,  the  matter  of 
necessary  repairs  to  dock  and  cottage  was  considered  and  referred  to 
a  committee,  and  at  the  annual  meeting  held  July  2,  1904,  an  extra 
assessment  of  $2  was  levied  to  pay  the  cost  oT  building  a  new  dock. 
At  the  annual  meeting  held  July  3,  1905,  B.  F.  Lapham  and  Morti- 
mer Lapham  were  appointed  to  make  necessary  repairs  to  the  cot- 
tage. On  July  4,  1906,  Mortimer  Lapham  was  authorized  to  make 
repairs  at  the  expense  of  those  who  were  willing  to  share.  On  July 
,8,  1907,  Mortimer  Lapham  wrote  to  H.  W.  Fox,  state  superintendent 
of  the  forest  commission,  asking  leave  to  make  some  improvements 
to  the  cottage,  and  Mr.  Fox  answered  on  the  next  day  declining  to 
give  such  leave. 

These  are  some  of  the  facts,  and  clearly  show  without  further  de- 
tails that  defendants'  claim  cannot  be  sustained,  and  that  plaintiff 
is  entitled  to  judgment. 

Judgment  accordingly. 


(108  Misc.  Rep.  680) 

EASTMAN   KODAK  CO.   v.   WARREN  et  aL  • 

(Supreme  Court,  Special  Term,  Monroe  County,    July  26,  1919.) 

(Syllabus  by  the  Court.) 

1.  IKJUNCTTON  ®=>136(1) — Pendente  Lite  fob  Enticing  Sebvant  to  Leave 
FOB  HiGHEB  Wages  Denied. 

An  Injunction  pendente  lite  will  not  be  granted  to  restrain  the  solici- 
tation of  the  employes  of  a  competitor,  where  the  only  inducements  were 
higjfier  wages,  better  conditions,  and  increased  opportunities  of  advance- 
ment, and  the  employ^  were  not  under  a  contract  for  any  definite 
period  of  employment,  and  no  fraudulent  or  unlawful  means  were  used 
for  that  purpose. 

^x»For  other  casea  see  samo  topic  &  KBY-NUMBBR  in  aU  Kay-Nttmbered  Digests  A  Indexes 
•Order  reversed  189  App.  Dlv.  556.  179  N.  Y.  Supp.  325. 
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2,  IivjTJiVGTioN  ^=9136(3)— To  Envobcx  Contbaot  Not  to  Entbb  Oompbti- 
tob's  Employ  Denied. 

An  Injunction  pendente  lite  wlU  not  be  granted  to  enforce  a  negative 
covenant  not  to  enter  the  employ  of  a  competitor  within  the  United 
States,  except  Alaska,  during  a  p^od  of  two  years  after  the  employment 
shall  cease,  where  it  is  not  necessary  to  the  protection  of  the  covenantee, 
or  reasonable  and  equitable  nnder  the  facts  of  the  case. 

8*  Injunction  ^=»136(;3) — Pendente  Lite  to  Enfobce  Contbaot  Not  to 
Enteb  Competitob'b  Employ  Denied  Whbbe  Plaintiff  Had  Monopoly. 
An  Injunction  pendente  lite  will  not  be  granted  to  enforce  such  a  nega- 
tive covenant  not  to  enter  the  employ  of  a  competitor,  where  the  cove- 
nantee has  a  substantial  monopoly  of  the  production  of  motion  picture 
raw  film  stock,  the  term  of  employment  has  expired,  and  the  occupation 
of  the  employ^  Is  that  of  an  emulsion  coater,  of  which  the  covenantee 
has  many  others  in  its  employ  and  can  readily  secure  a  substitute. 

4.  Injunction  <5=>136<2) — Gbanted  Pendente  Lite  as  to  Tbade  Secbetb. 

An  injunction  pendente  lite  will  be  granted  to  restrain  the  disclosure 
at  secrets  of  manufacture,  although  the  negative  covenant  of  employ- 
ment in  the  contract  of  employment  will  not  be  enforced,  pending  the  ae- 
termination  of  the  action. 

(AdditioTua  8ynabu9  by  Editorial  Staff.) 

5.  Injunction  ^=»171 — Conclusions  of  Law  in  Complaint  Disbeoabded  in 

Motion  to  Vacate  Tempobaby  Injunction. 

Ck>nclu8lons  of  law  In  complaint  will  not  be  considered  xm  motion  to 
vacate  temporary  injunction  granted  ex  parte. 

€b  Injunction  «=»60— When  Covenant  Not  to  Wobk  fob  Competitob  Aftbb 
Leaving  Employ  Enfobceable. 

Covenant  of  employ^,  employed  from  week  to  week,  not  to  work  for 
competitor  for  certain  period  after  leaving  employer's  service,  will  be 
enforced  by  enjoining  employ^  from  working  for  competitor,  where  em- 
ployer cannot  secure  a  substitute  and  has  no  adequate  remedy;  but, 
where  a  substitute  can  be  obtained,  employer  does  not  need  an  Injimction, 
since  he  can  secure  adequate  relief  by  way  of  damages. 

7.  Injunction  ^=^56 — Disolosube  of  Tbade  Secbets  in  Confidential  Em- 
ployment Enjoined. 

Equity  will  restrain  a  party  from  making  disclosures  of  secrets  com- 
municated to  him  in  a  confidential  employment,  whether  the  secrets  be 
trade  secrets,  or  secrets  of  title,  or  any  other  secrets  of  the  party  im- 
portant to  his  Interest. 

Suit  for  injunction  by  the  Eastman  Kodak  Compamr  against  Harry 
A.  Warren  and  another.  On  motion  on  notice  and  affidavits  to  vacate 
a  temporary  injunction  granted  ex  parte.  Temporary  injunction  mod- 
ified. 

Ingraham,  Sheehan  &  Moran,  of  New  York  City  (George  L.  Ingra-  ^ 
ham,  of  New  York  City,  of  counsel),  for  the  motion. 

Hubbell,  Taylor,  Goodwin  &  Moser,  of  Rochester  (W.  S.  Hubbell, 
of  Rochester,  of  counsel),  opposed. 

RODENBECK,  J.  This  action  is  brought  for  an  injunction  re- 
straining the  defendant,  Powers  Film  Products,  Incorporated,  among 
other  things,  from  soliciting  any  of  the  employes  of  the  plaintiff,  and 
particularly  from  employing  the  defendant  Warren,  a  former  em- 
ploye of  the  plaintiff,  and  restraining  the  defendant  Warren  from 
working  for  the  defendant  company,  and  from  disclosing  any  of  plain- 

^=»For  oUier  cases  see  same  topic  &  KBY-NUMBBR  in  all  Key- Numbered  Digests  &  Indexes 
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tiffs  secrets  of  manufacture.  The  controversy  relates  especially  to 
the  manufacture  of  motion  picture  film  raw  stock,  used  by  producers  of 
motion  pictures.  The  plaintiff  is  engaged  in  the  manufacture  of  this 
stock  for  the  trade  generally,  while  the  defendant  company  is  manu- 
facturing it  for  picture  producing  companies  interested  in  its  corpora- 
tion. The  plaintiff  is  the  largest  manufacturer  of  raw  film  stock  in 
the  world,  and  since  1914  has  made  practically  all  of  the  raw  film 
stock  used  in  this  country,  and  much  of  that  which  was  used  abroad. 
The  defendant  company  claims  in  its  prospectus  that  the  plaintiflF  sold 
approximately  750,000,000  feet  of  such  raw  stock  a  year,  and  that  the 
greater  portion  of  its  annual  profits  of  $14,500,000  came  from  this 
source.  So  extensive  had  the  plaintiffs  business  in  photographic  sup- 
plies become  that  it  was  declared  by  the  federal  courts  to  be  an  ille- 
gal monopoly  under  the  Sherman  Anti-Trust  Law  (Act  July  2,  1890, 
c.  647,  26  Stat.  209  [U.  S.  Comp.  St.  §§  8820-8823,  8827-8830]). 
United  States  v.  Eastman  Kodak  Co.  (D.  C.)  226  Fed.  62;  Id.  (D.  C.) 
230  Fed.  522. 

The  defendant  company  claims  that  it  was  organized  by  persons  in- 
terested in  the  picture  producing  end  of  the  motion  picture  business, 
and  that  its  output  is  all  used  by  companies  with  which  the  presideilt 
of  the  defendant  company  is  connected;  that  prior  to  the  European 
War  these  corporations  imported  large  quantities  of  motion  picture 
film  raw  stock  from  Europe,  paying  for  this  and  other  raw  stock  as 
high  as  $75,000  a  week;  and  that  after  the  outbreak  of  the  war  the 
supply  from  abroad  was  entirely  cut  off  and  that  the  defendant  com- 
pany was  organized  to  supply  the  needs  of  these  companies.  The  de- 
fendant company  is  occupying  a  plant  formerly  owned  by  the  Sensi- 
tized Products  Company,  another  company  which  sought  to  produce 
raw  film  stock  in  the  city  of  Rochester,  and  the  coating  machine  used 
by  the  defendant  company  is  the  same  one  formerly  used  by  the  Sensi- 
tized Products  Company.  The  defendant  company,  it  is  claimed  by 
the  plaintiff,  among  other  things,  is  using  illegal  methods  to  secure 
plaintiffs  employes,  and  has  employed  the  defendant  Warren,  and  that 
the  defendant  Warren  is  in  possession  of  secrets  of  manufacture  which 
he  should  be  restrained  from  disclosing. 

The  defendant  company  claims  the  right  to  obtain  its  help  from  any 
source  by  any  lawful  means ;  that  the  coating  of  film  is  not  a  secret 
process,  but  is  well  known;  that  the  defendant  Warren  has  none  of 
plaintiff's  secrets  of  trade,  has  disclosed  none,  and  that  the  effort  of 
the  plaintiff  to  secure  an  injunction  in  this  action  is  directed  toward 
preserving  a  monopoly,  by  unlawfully  attempting  to  restrict  the  em- 
ployment of  its  help  after  the  termination  of  their  employment.  It 
attacks  as  unlawful  the  provision  in  defendant  Warren's  contract  with 
plaintiff,  made  October  29,  1915,  under  which  he  agreed  that,  for  a 
period  of  two  years  after  leaving  the  employ  of  the  plaintiflf,  he  would 
not  engage  or  be  employed,  within  the  United  States,  except  Alaska, 
in  any  photographic  business,  and  as  tending  to  create  a  servitude  of 
employment  and  perpetuate  what  the  federal  courts  have  condemned. 

A  temporary  injunction  was  granted  ex  parte  with  the  issuance  of 
the  summons,  and  this  is  a  motion,  upon  notice  and  affidavits,  to  va- 
cate the  same. 
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[1,  6]  The  plaintiff  has  not  made  out  a  case  for  an  uijunction 
against  the  defendant  company.  The  allegations  of  fact  set  forth  in 
the  complaint,  stripping  the  complaint  of  its  conclusions  of  law,  which 
are  not  to  be  considered  on  this  motion  (De  Jong  v.  Behrman  Co.,  148 
App.  Div.  37,  131  N.  Y.  Supp.  1083),  do  not  show  that  the  defendant 
company,  with  respect  to  soliciting  employes  of  plaintiff,  did  anything 
that  it  did  not  have  the  legal  right  to  do.  There  is  no  legal  restraint 
upon  the  use  of  lawful  means  to  secure  help  from  any  source.  These 
means  consist  of  offers  of  higher  wages,  improved  conditions,  and  bet- 
ter prospects  of  advancement,  and  any  restraint  in  this  respect  would 
seriously  interfere  with  the  rights  of  employers  and  employes  alike, 
and  seriously  affect  the  development  of  new  enterprises  and  the  growth 
and  well-being  of  society.  It  is  a  matter  of  conmion  knowledge  that 
these  means  are  used  every  day,  and  any  restraint  by  the  courts  would 
interfere  with  the  natural  law  of  supply  and  demand. 

The  allegations  of  fact  in  the  affidavits  submitted  by  the  plaintiff 
as  to  the  conduct  of  the  defendant  company  in  relation  to  soliciting 
plaintiff's  employes  describe  nothing  that  is  unlawful,  and  these  al- 
legations and  those  in  the  complaint  are  not  strengthened  by  any  char- 
acterization of  them  by  the  plaintiff  as  unwarranted  or  unlawful,  or 
as  having  been  committed  with  any  unlawful  design  or  intention, 
Warren  was  not  under  contract  for  a  definite  period,  being  employed 
from  week  to  week,  and  had  the  right  to  quit  whenever  he  desired  to 
do  so.  When  he  left  the  plaintiff's  factory,  he  was  not  guilty  of  any 
breach  of  his  contract.  There  is  no  allegation  in  the  complaint  or  in 
the  affidavits  that  the  other  employes  claimed  to  have  been  approach- 
ed were  employed  for  a  definite  period.  The  plaintiff  seeks  to  hold 
these  employes  to  their  negative  covenants  and  otherwise,  and  yet  has 
given  them  no  definite  period  of  employment,  except  from  week  to 
week.  The  defendant  Warren  says  that  he  applied  to  the  defendant 
company  for  work,  and  was  not  solicited.  No  relief  will  be  granted 
for  alleged  enticement  of  help,  where  the  employe  is  not  under  a  defi- 
nite period  of  employment  (Posner  Co.  v.  Jackson,  223  N.  Y.  325,  331, 
119  N.  E.  573),  and  even  then  it  must  appear  that  the  means  used 
were  fraudulent  or  otherwise  wrongful,  amounting  to  a  tort  (De  Jong 
V.  Behrman  Co.,  supra).  The  right  to  solicit  help  of  another  employer 
is  one  of  which  undoubtedly  the  plaintiff  has  availed  itself  in  the  past, 
and,  if  not  fairly  and  liberally  enforced  by  the  courts,  would  create  a 
servitude  of  employment  that  would  be  intolerable  and  would  soon 
lead  to  serious  consequences. 

The  claim  to  a  temporary  injunction  restraining  the  defendant  com- 
pany from  using  any  of  the  trade  secrets  of  plaintiff,  or  disclosing  any 
communicated  to  it  by  defendant  Warren,  is  equally  unfounded,  as 
there  is  no  allegation  that  there  has  been  any  such  use  or  disclosure ; 
but,  on  the  contrary,  the  allegations  on  the  part  of  the  defendants  are 
that  they  know  no  such  secrets  and  that  none  have  been  disclosed.  To 
entitle  plaintiff  to  such  an  injunction  against  the  defendant  company, 
it  must  at  least  allege,  if  not  show  by  substantial  facts,  that  secrets  of 
manufacture  which  have  been  learned  have  actually  been  disclosed. 
In  the  original  complaint  it  was  not  evea  alleged  that  the  defendant 
178N.T.S.— 2 
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Warren  had  learned  any  of  plaintiff's  secrets  of  manufacture,  but  in 
the  amended  complaint  this  omission  is  supplied.  The  defendant  com- 
pany contends  that  the  work  in  which  Warren  was  engaged,  that  of 
coating  film,  is  done  by  a  machine,  and  is  a  simple  and  not  a  secret 
process,  and  this  is  borne  out  by  the  statements  of  Warren  himself. 
Under  the  complaint,  and  the  allegations  in  the  affidavits,  the  plaintiff 
is  not  entitled  to  a  temporary  injunction  restraining  the  defendant 
company  iroai  soliciting  plaintiff's  employes  as  prayed  for,  or  from  us- 
ing or  disclosing  alleged  secrets  of  manufacture,  since  it  does  not  ap- 
pear that  any  were  imparted  to  it. 

[2]  The  injunction  against  the  defendant  Warren's  working  for 
the  defendant  company  is  not  sustained  by  the  proofs  submitted,  and 
should  be  eliminated  from  the  restraining  order.  The  claim  of  plain- 
tiff is  based  upon  the  defendant .  Warren's  contract  of  employment 
The  one  made  December  28,  1911,  contained  no  clause  prohibiting  his 
employment  after  the  termination  of  his  contract,  but  that  made  Oc- 
tober 29,  1915,  provide?,  as  stated,  that  he  will  not  work  within  the 
United  States,  except  Alaska,  for  any  manufacturer  of  photographic 
supplies  within  two  years  after  leaving  plaintiff's  employ,  and  that  he 
will  not  reveal  any  of  plaintiff's  secrets  of  manufacture.  The  two- 
year  limitation  was  undoubtedly  designed  to  preserve  with  more  cer- 
tainty plaintiff's  secrets  of  manufacture,  but  it  also  serves  to  debar 
the  defendant  Warren  from  using  the  skill  and  experience  which  he 
acquired  in  his  employment,  and  which  are  not  covered  by  the  prohibi- 
tion against  revealing  secrets  of  manufacture.  The  defendant  Warren 
was  employed  by  the  plaintiff  for  a  period  of  about  ten  years,  and  by 
the  clause  in  the  contract  referred  to  he  is  prohibited  for  two  years 
from  earning  a  livelihood  in  his  chosen  occupation,  except  in  Alaska 
or  abroad.  It  is  no  answer  to  the  harshness  of  this  provision  to  say 
that  he  can  work  at  something  else.  Employes  such  as  he  cannot  easi- 
ly shift  from  one  occupation  to  another,  and  such  a  provision  operates 
to  keep  employes  botuid  hand  and  foot  to  their  employers,  so  that  they 
cannot  better  their  occupational  circumstances,  and  is  for  that  reason 
a  serious  restraint  upon  employment.  The  common  law  prohibited 
such  contracts,  and  this  rule  has  been  modified  only  to  a  limited  ex- 
tent. The  modification,  however,  has  not  gone  to  the  extent  of  legaliz- 
ing all  contracts,  though  mutual  in  their  terms  and  based  upon  a  con- 
sideration, which  limit  the  right  of  an  employe  to  enter  employment 
in  the  same  line  of  business  to  which  the  contract  relates. 

"As  a  general  rule,  equity  will  not  interfere  to  restrain  by  injunction  a  vio- 
lation of  a  restrictive  covenant  in  relation  to  personal  serviceB."  Strobrid^e 
litbo.  Co.  V.  Crane,  12  N.  Y.  Supp.  898,  899.i 

There  are  certain  exceptions,  in  which  equitable  relief  by  injunction 
will  be  granted;  but  in  order  to  secure  that  relief  it  must  be  plain 
that  the  case  comes  witliin  the  exceptions,  and  does  not  fall  within  the 
general  rule  which  is  designed  to  protect  society  against  the  evils  of 
imjust  and  unreasonable  contracts  of  employment.    The  law  favors 

1  Reported  in  full  in  the  New  York  Supplement;  reported  as  a  memorandum 
decision  witliout  opinion  in  58  Hun,  611. 
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the  growth  of  new  and  additional  enterprises,  and  is  opposed  to  a 
monopoly  of  manufacture,  trade,  business,  or  employment.  It  en- 
courages the  fullest  and  fairest  opportunity  for  business  enterprises 
to  ^develop,  and  the  greatest  freedom  of  action  of  employes  in  seeking 
to  better  their  employment,  and  condemns,  both  by  the  general  opin- 
ion of  judges  represented  by  the  common  law  and  by  public  opinion, 
represented  by-  federal  and  state  statutes,  any  combination  operating^ 
to  interfere  with  the  free  development  of  these  principles. 

After  the  bulk  of  the  cases  upon  this  subject  have  been  examined, 
the  general  conclusion  is  irresistible  that  a  temporary  injunction  will 
be  grapted  in  this  class  of  cases  only  where  it  is  necessary,  reasonable, 
and  equitable  to  protect  the  interest  of  a  covenantee. 

"A  party  is  never  entitled  to  an  injunction  as  a  matter  of  rifeht.  Whether  a 
court  of  equity  will  exercise  Its  power  in  granting  such  relief  always  depends 
upon  the  facts  peculiar  to  each  case.  It  will  never  be  granted,  unless  the 
court,  in  the  exercise  of  a  sound  discretion,  concludes  that  such  relief  is 
necessary  in  order  to  prevent  Irreparable  injury."  Mahler  Ck>.  v.  Mahler,  160 
App.  Div.  548, 145  N.  Y,  Supp.  704. 

Upon  this  broad  principle  all  of  the  cases  may  be  harmonized,  al- 
though there  may  appear  in  isolated  cases  to  be  an  apparent  error  of 
judgment  in  applying  this  principle.  The  principle  upon  which  equita- 
ble relief  is  denied,  and  the  absence  of  necessity  and  the  lack  of  rea- 
sonableness which  forecloses  injunctive  relief,  varies  with  the  facts 
and  circumstances  of  each  case.  In  some  cases  the  rank  of  the  em- 
ploye is  emphasized,  and  in  other  cases  the  absence  of  any  other  re- 
lief or  the  damage  that  may  be  occasioned  is  the  determining  factor. 
"Damage  done,  rather  than  rank  of  employe/'  said  Judge  Pound  in  one 
case,  will  control  the  right  to  injunctive  relief  in  these  cases.  Witkop 
&  Holmes  Co.  v.  Great  A.  &  P.  Tea  Co.,  69  Misc.  Rep.  90,  124  N.  Y. 
Supp.  956.  In  some  cases  the.  contract  has  been  refused  enforce- 
ment because  of  its  want  of  reciprocal  obligatiphs  (Lawrence  v.  Dix- 
ey,  119  App.  Div.  295,  298,  104  N.  Y.  Supp.  516;  Dockstader  v.  Reed, 
121  App.  Div.  846,  106  N.  Y.  Supp.  795 ;  Star  Co.  v.  Press  Pub.  Co., 
162  App.  Div.  486,  147  N.  Y.  Supp.  579),  or  where  the  provisions  of 
the  contract  sought  to  be  enforced  were  harsh  and  inequitable  (Gil- 
bert V.  Wilmer,  102  Misc.  Rep.  388,  168  N.  Y.  Supp.  1043 ;  Witmark 
&  Sons  V.  Peters,  164  App.  Div.  366,  149  N.  Y.  Supp.  642;  Tolman 
V.  Mulcahy,  119  App.  Div.  42,  103  N.  Y.  Supp.  936;  Mahler  v.  Mah- 
ler, supra).  Other  cases  have  refused  enforcement  of  such  a  covenant, 
because  a  substitute  could  be  readily  obtained  for  the  delinquent  em- 
ploye. W.  J.  Johnston  Co.  v.  Hunt,  66  Hun,  504,  21  N.  Y.  Supp.  314; 
Dockstader  v.  Reed,  supra.  In  still  other  cases  the  denial  of  the  re- 
lief was  based  upon  the  conclusion  that  the  negative  covenant  against 
accepting  other  employment  was  void.  Witkop  &  Holmes  Co.  v. 
Boyce,  61  Misc.  Rep.  126,  112  N.  Y.  Supp.  874;  Gilbert  v.  Wilmer, 
supra;   W.  J.  Johnston  Co,  v.  Hunt,  supra. 

In  all  of  the  cases  where  relief  has  been  granted  by  injunction  under 
clauses  similar  to  that  involved  in  this  case,  the  court  reached  the  con- 
clusion that  the  covenantee  was  entitled  to  relief  because  under  the 
facts  and  circumstances  of  the  case  it  was  necessary,  reasonable,  and 
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equitable  that  the  relief  should  be  granted.  Thus  covenants  made^ 
upon  selling  a  business,  not  to  enter  into  a  competing  business,  have 
been  sustained,  as  such  relief  was  necessary  to  preserve  in  the  vendee 
the  fruits  of  the  sale.  Tode  v.  Gross,  127  N.  Y.  480,  28  N.  E.  469,  ^3 
L.  R.  A.  652,  24  Am.  St.  Rep.  475 ;  Wood  v.  Whitehead  Bros.  Co., 
165  N.  Y.  545,  59  N.  E.  357;  Diamond  Match  Co.  v.  Roeber,  106  N. 
Y.  473,  13  N.  E.  419,  60  Am.  St.  Rep.  464.  Covenants  against  solic- 
iting special  lists  of  customers  of  a  former  employer  have  been  sus- 
tained uniformly,  as  otherwise  an  employe  might  seriously  impair,  if 
not  destroy,  the  business  of  his  former  employer.  Witkop  &  Holmes 
Co.  V.  Great  A.  &  P.  Tea  Co.,  supra;  Davies  v.  Racer,  72  Hun,  43, 
25  N.  Y.  Supp.  293;  Witkop  &  Hohnes  Co.  v.  Boyce,  supra;  Mutual 
Milk  &  Cream  Co.  V.  Heldt,  120  App.  Div.  795, 105  N.  Y.  Supp.  661; 
Mutual  Milk  &  Cream.  Co.  v.  Prigge,  112  App.  Div.  652, 98  N.  Y.  Supp. 
458;  N.  Y.  Wet  Wash  Laundry  Co.  v.  Unger,  170  App.  Div.  761,  156 
N.  Y.  Supp.  598;  People's  Coat,  Apron  &  Towel  Supply  Co.  v.  Light, 
171  App.  Div.  671,  157  N.  Y.  Supp.  15;  Eastern  N.  Y.  Wet  Wash 
L.  Co.  V.  Abrahams,  173  App.  Div.  788,  160  N.  Y.  Supp.  69. 

Persons  performing  unique,  special,  or  extraordinary  services,  such 
as  great  actors,  artists,  and  musicians,  have  been  restrained,  since  their 
places  cannot  be  filled,  and  injunctive  relief  is  usually  the  only  sub- 
stantial relief  that  can  be  obtained.  Lumley  v.  Wagner,  1  De  G.,  M. 
&  G.  604,  and  similar  cases.  Likewise  persons  who  discharge  impor- 
tant relations  toward  a  business  enterprise,  such  as  managers  and  ex- 
perts, will  be  enjoined,  as  their  places  cannot  readily  be  supplied.  Mc- 
Call  Co.  V.  Wright,  198  N.  Y.  143,  91  N.  E.  516,  31  L.  R.  A.  (N.  S.) 
249;  Magnolia  Metal  Co.  v.  Price,  65  App.  Div.  276,  72  N.  Y.  Supp. 
792 ;  Todd  Protectograph  Co.  v.  Hirschberg,  100  Misc.  Rep.  418,  165 
N.  Y.  Supp.  906.  In  many  other  cases  that  do  not  fall  under  these 
well-recognized  heads  the  courts  have  restrained  the  employe  from 
disclosing  or  using  trade  or  confidential  information,  but  have  refus- 
ed to  restrain  him  from  entering  other  employment,  although  contrary 
to  the  terms  of  his  contract.  Witkc^  &  Holmes  Co.  v.  Boyce,  supra ; 
Gilbert  v.  WihnQr,  supra;  W.  J.  Johnston  Co.  v.  Hunt,  supra;  Tol- 
man  v.  Mulcahy,  supra;  N.  Y.  Wet  Wash  Laundry  Co.  v.  Unger, 
supra;  Clark  Paper  &  Mfg.  Co.  v.  Stenacker,  100  Misc.  Rep.  172,  165 
N.  Y.  Supp.  367,  modified  183  App.  Div.  915,  170  N.  Y.  Supp.  1073- 
The  question  in  this  case,  therefore,  is,  assuming  this  clause  of  the 
contract  to  be  valid,  whether  or  not  a  temporary  injunction  is  a  just 
and  proper  exercise  of  the  discretion  of  the  court,  and  this  depends 
upon  whether  or  not  such  relief  is  necessary,  reasonable,  and  equitable 
under  the  facts  and  circumstances  of  tlje  case. 

[3]  The  facts  in  this  case  show  that  the  services  rendered  by  the 
defendant  Warren  are  not  such  that  they  cannot  be  replaced  readily  by 
the  plaintiff,  and  that  the  enforcement  of  the  restrictive  covenant  as 
to  employment  is  imnecessary  to  protect  the  plaintiff.  It  appears  that 
the  plaintiff  has  in  its  extensive  plant  13  assistant  coaters,  which  was 
the  position  occupied  by  the  defendant  Warren,  with  head  coaters, 
the  number  of  which  is  not  stated.  The  defendant  company  has  been 
producing  motion  picttu-e  film,  and  of  coturse  has  emulsion  coaters> 
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just  as  the  plaintiff  has  these  coaters  in  its  plant.  There  are  other  film 
manufacturers,  all  of  whom  must  employ  emulsion  coaters,  and  the 
same  line  of  work  is  performed  by  those  who  are  engaged  in  the  man- 
ufacture of  photographic  paper,  in  which  there  is  a  much  greater  com- 
petition than  there  is  in  the  manufacture  of  motion  picture  film.  It 
is  apparent  that  there  must  be  in  this  country  and  in  this  state  a  large 
number  of  men  who  are  familiar  with  the  work  of  coating  photograph- 
ic paper  and  motion  picture  film,  and  that  this  employment  is  not  a 
unique,  special,  or  extraordinary  emplojrment,  ,or  even  one  requiring 
individual  or  peculiar  qualifications,  as  those  terms  are  understood  in 
the  law  of  this  case.  A  coater  in  a  photographic  establishment  does 
not  sustain  the  relation  to  that  establishment  that  a  great  chemist  or 
a  great  manager  or  other  expert  does  toward  a  manufacturing  plant. 
He  is,  for  the  purposes  of  the  controversy  in  this  action,  so  far  as  the 
proofs  show,  and  for  the  purposes  of  temporary  injunctive  relief,  an 
ordinary  and  usual  employe.  The  affidavits  show  that  the  process  of 
coating  is  a  comparatively  simple  one,  and  that  the  plaintiff  can  readi- 
ly secure  all  the  assistant  coaters  it  needs  from  its  other  departments, 
and  that  the  enforcement  of  the  restrictive  covenant  is  not  necessary 
to  its  protection  in  this  respect.  Nor  is  it  necessary  that  the  plaintiff 
should  have  a  specific  performance  of  the  negative  covenant  against 
other  employment  to  protect  its  secrets  of  manufacture.  The  defend- 
ant Warren  cannot  be  enjoined  from  using  his  skill  and  experience, 
and  these  secrets  can  be  revealed,  if  there  is  a  disposition  to  do  so, 
quite  as  effectually  without  as  with  emplojrment  on  his  part. 

The  enforcement  of  the  restrictive  covenant,  under  the  circumstanc- 
es of  this  case,  considering  the  interests  of  the  parties  and  the  public, 
would  also  be  unreasonable.  13  C.  J.  473.  The  law  is  based  upon  rea- 
son and  common  sense,  and  not  upon  arbitrary  rules.  In  the  first  place, 
the  defendant  company  has  gone  beyond  the  experimental  stage  of  the 
manufacture  of  motion  picture  film,  and  is  actually  producing  large 
quantities  of  such  film.  It  alleges  that  it  is  producing  3,000,000  feet 
per  month,  and  that  it  has  orders  for  more  than  it  can  fill.  It  has  been 
operating  its  plant  for  some  time,  has  a  very  large  investment  in  it, 
and  claims  to  be  producing  as  high  a  §rade  of  film  as  the  plaintiff. 
The  plaintiff,  on  the  other  hand,  emphasizes  that  it  occupies  150  acres 
of  land  and  has  100  or  more  buildings,  with  8,000  or  more  employes, 
and  yet  contends  that  its  business  will  be  affected  if  an  assistant  emul- 
sion coater,  earning  $26  a  week,  with  some  additional  allowances,  is 
permitted  to  work  for  a  competitor.  The  original  complaint  states 
that  since  1914  the  plaintiff  tes  manufactured  practically  all  of  the 
motion  picture  film,  amounting  to  millions  of  feet  per  month,  used  in 
the  United  States,  and  a  large  amount  of  motion  picture  film  used 
elsewhere.  The  amended  complaint  omits  this  statement,  but  it  is  by 
reference  repeated  in  one  of  the  affidavits,  and  this  motion  is  made  up- 
on both  the  original  and  the  amended  complaint,  and  the  moving  pa- 
pers on  this  motion  allege  that  the  plaintiff  is,  and  has  been  declared 
by  the  courts  to  be,  a  monopoly,  and  that  the  contract  under  review  in 
this  case  is  designed  to  perpetuate  that  monopoly. 

It  is  evident  Siat  the  plaintiff's  business  will  not  be  seriously  affect- 
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ed  by  any  competition  of  the  defendant  company,  and  that  this  case 
does  not  come  in  that  class  of  cases  where  by  reason  of  special  cir- 
cumstances the  competition  was  unfair.  The  defendant  Warren  is 
only  an  assistant  coater,  receiving  a  salary,  with  some  allowances 
which  brings  the  amount  up  to  $30  a  week,  which  is  not  more  than  an 
ordinary  skilled  mechanic  obtains  in  any  line  of  work.  It  is  hardly  to 
be  presumed  that  a  man  who  has  been  employed  in  a  factory  such  as 
the  plaintiff's  for  a  period  of  ten  years  and  receives  such  compensa- 
tion is  possessed  of  mziny  of  the  secrets  of  manufacture  of  which  the 
plaintiff  claims  to  be  the  sole  owner.  He  operated  a  coating  machine 
at  times,  and  at  other  times  he  was  a  mere  assistant.  This  process  of 
coating  consists  of  placing  a  sensitized  emulsion  upon  a  celluloid  base 
by  means  of  a  machine.  It  is  evident  that  other  manufacturers  of 
photographic  paper  and  film  must  have  occasion  to  use  some  sort  of 
coating  machine  and  must  employ  coaters  to  operate  those  machines. 
It  appears,  therefore,  that  there  are  coating  machines  in  general  use, 
so  that  all  that  the  plaintiff  can  claim  is  that  there  are^  some  special 
features  about  its  coating  machine  that  are  not  generally  known,  and 
that  there  is  some  manipulation  or  method  of  coating  with  its  machine 
that  is  not  known  outside  of  the  factory.  The  defendant  company, 
too,  has  its  coating  machine  and  its  coaters,  and  it  is  likely  that  it  also 
has  special  features  for  doing  this  work ;  but  both  companies  claim  to 
be  producing  a  product  which  is  available  for  motion  pictures,  by 
whatever  means  the  result  may  be  attained.  The  defendant  company 
may  use  the  defendant  Warren  in  the  coating  of  its  film,  without  the 
use  in  the  slightest  respect  of  any  knowledge  that  he  may  have  of  the 
special  methods  of  coating  in  the  plaintiff's  factory,  and  he  cannot^be 
restrained  from  using  his  skill  and  experience,  wherever  obtained. 
Peerless  Pattern  Co.  v.  Pictorial  Review  Co.,  147  App.  Div.  715,  132 
N.  Y.  Supp.  37;  S.  W.  Scott  &  Co.  v.  Scott,  186  App.  Div.  518,  174 
N.  Y.  Supp.  583. 

The  enforcement  of  the  restrictive  covenant  would  also  be  contrary 
to  well-established  principles  of  equity.  The  relief  sought  against  the 
defendant  Warren,  restraining  him  from  entering  the  employ  of  a 
competitor,  is  in  the  nature  of  a  specific  performance  of  his  contract. 
The  plaintiff  in  this  action  asks  the  court  by  injunction  to  compel  him 
to  live  up  to  his  contract.  Where  the  employe  is  under  contract  for  a 
definite  term,  and  quits  before  the  term  expires,  the  nature  of  the  re- 
lief sought  by  specific  performance  is  quite  apparent,  and  to  a  modi- 
fied degree  the  same  end  is  sought  where  the  contract  has  expired  and 
the  covenant  applies  to  a  limited  period  thereafter.  The  employer  can- 
not compel  the  employe  to  continue  to  work  for  him,  any  more  than 
he  can  be  forced  to  retain  his  services ;  but  by  seeking  to  restrain  him 
from  entering  the  employment  of  a  possible  competitor  he  is  endeav- 
oring to  preserve  to  himself,  so  far  as  he  can,  the  terms  of  his  contract. 
The  conscience  of  the  court  is  not  stirred  by  the  appeal  of  one  who  has 
broken  the  terms  of  his  employment  and  quit  before  the  end  of  hia 
contract  as  in  the  Todd  &  Clark  Paper  &  Manufacturing  Company 
and  other  cases,  but  its.  sympathies  go  out  to  a  man  who  has  not  brok- 
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en  his  contract  and  is  nevertheless  barred  without  sufficient  reason 
from  earning  a  livelihood  in  his  chosen  occupation. 

[8]  Specific  performance  being  the  gist  of  the  action,  the  equita- 
ble relief  by  injunction  may  be  granted,  where  the  employer  cannot 
secure  a  substitute  and  has  ,no  adequate  remedy ;  but  where  a  substi- 
tute can  be  obtained  he  does  not  need  the  unusual  remedy  by  injunction, 
but  can  secure  adequate  relief  by  way  of  damages,  if  any  have  been 
sustained.  For  this  reason  the  remedy  by  injunction  is  usually  con- 
fined to  cases  where  the  service  contracted  for  is  tmique,  special,  and 
extraordinary,  or  special  and  individual,  which  the  employer  cannot 
obtain  at  all,  or  cannot  readily  obtain,  and  is  not  extended  to  positions 
like  that  of  defendant  Warren,  which  can  be  easily  supplied.  Restric- 
tive clauses  in  contracts  of  emplo)mient,  such  as  the  one  in  suit,  are 
not  enforced  as  a  matter  of  course;  and  when  the  facts  show,  as 
they  do  in  this  case,  that  the  covenant  is  unnecessary,  unreasonable, 
and  inequitable,  temporary  relief  by  way  of  enforcement  will  not  be 
granted,  pending  a  trial,  until  the  facts  relating  to  the  nature  of  the 
employment  and  the  existence  of  the  alleged  secrets  of  manufacture 
can  be  determined. 

[4,  7]  While  the  restrictive  covenant  of  employment  in  such  a  case 
as  the  one  at  bar  will  not  be  enforced,  the  employe  nevertheless  will 
be  restrained  temporarily  from  disclosing  alleged  secrets  of  manufac- 
ture or  confidential  information  until  3ie  case  can  be  tried.  This 
course  does  the  employe  no  harm,  and  protects  the  employer  in  the 
secrets  of  his  business.  The  right  to  this  relief  does  not  depend  upon 
the  contract,  and  is  wholly  independent  of  its  validity.  Courts  of  equity 
will  restrain  a  party  from  making  disclosures  of  secrets  communicat- 
ed to  him  in  a  confidential  employment,  and  it  matters  not,  in  such  cas- 
es, whether  the  secrets  be  trade  secrets,  or  secrets  of  title,  or  any  other 
secrets  of  the  party  important  to  his  interest.  Story,  Equity  Jur.  § 
952;  High  on  Injunctions,  vol.  1,  §  19  (4th  Ed.).  This  doctrine  has 
been  applied  in  numerous  cases  to  secret  processes  or  formulae  of  man- 
ufacture. Eastman  Kodak  Co.  v.  Reichenbach,  79  Hun,  183,  29  N. 
Y.  Supp.  1143;  Tode  v.  Gross,  supra;  Tabor  v.  Hoffman,  118  N.  Y. 
30,  23  N.  E.  12,  16  Am.  St.  Rep.  740;  National  Gum  &  Mica  Co.  v. 
Braendly,  27  App.  Div.  219,  51  N.  Y.  Supp.  93;  Little  v.  Gallus,  39 
App.  Div.  646,  57  N.  Y.  Supp.  104 ;  Eastern  Extracting  Co.  v.  Great- 
er N.  Y.  Extracting  Co.,  126  App.  Div.  928,  110  N.  Y.  Supp.  738.  This 
view  was  taken  by  the  Appellate  Division  of  the  Fourth  Department 
in  the  case  of  Clark  Paper  &  Mfg.  Co.  v.  Stenacker,  supra,  where  the 
court  held  that  the  defendant  should  be  restrained  from  soliciting  or- 
ders for  plaintiff's  competitor  from  customers  of  the  plaintiflf,  and 
from  disclosing  the  methods  or  processes  of  plaintiff's  business  and 
the  names  of  its  customers,  but  not  from  entering  the  employ  of  a 
competitor.    Mahler  Co,  v.  Mahler,  supra. 

In  Witkop  &  Holmes  Co.  v.  Boyce,  supra,  affirmed  131  App.  Div. 
922,  115  N.  Y.  Supp.  1150,  the  court  granted  a  temporary  injunction 
restraining  the  defendant  from  interfering  with  plaintiff's  business 
and  making  use  of  plaintiff's  list  of  customers,  and  from  soliciting  or- 
ders from  them,  and  said,  with  reference  to  the  clause  in  tlie  contract 
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prohibiting  the  defendant  from  engaging  to  work  for  a  competitor 
for  a  period  of  two  years  after  the  termination  of  the  employment, 
that  "the  contract  will  undoubtedly  be  refused  enforcement  in  a  court 
of  equity."  61  Misc.  Rep.  135,  112  N.  Y.  Supp.  881.  In  New  York 
Wet  Wash  laundry  Co.  v.  Unger,  supra^  where  a  restrictive  covenant 
prohibited  an  employe  from  accepting  similar  employment  in  a  certain 
locality  for  one  year,  the  only  relief  granted  was  an  injunction  re- 
straining him  from  soliciting  or  collecting  wash  from  any  person  who 
was  a  customer  of  the  plaintiff  while  the  defendant  was  in  its  employ. 
There  are  cases  in  which  the  restrictive  covenant  against  entering  the 
employ  of  another  was  enforced,  where  the  employe  violated  his  con- 
tract by  leaving  before  the  expiration  of  his  term  of  employment, 
which  is  a  strong  equitable  feature  not  involved  in  the  present  case, 
where  it  is  sought  to  enforce  such  a  covenant  after  the  term  of  em- 
ployment has  legally  ceased.  There  is  also  a  wide  distinction  be- 
tween those  cases  where  the  employe  was  an  important  factor  in  the 
business,  and  his  competition  threatened  the  stability  of  the  business, 
and  the  present  case,  where  the  person  sought  to  be  restrained  is  an 
ordinary  employe  in  a  great  corporation. 

The  temporary  injunction  herein  should  be  modified  and  vacated, 
except  to  enjoin  the  defendant  Warren  from  disclosing  anjr  of  plain- 
tiffs secrets  of  manufacture  relating  to  apparatus,  machmery,  pro- 
cesses, appliances,  methods,  manipulations,  operations,  or  otherwise, 
'which  he  may  have  learned  in  connection  with  his  employment  by  the 
plaintiff. 

Motion  granted  as  aforesaid,  with  $10  costs  of  motion  to  each  of 
the  defendants  to  abide  the  event. 

So  ordered. 


(108  Misc.  Rep.  696) 
PUBLIC  SERVICE  COMMISSION,  SECOND  DIST.,  et  aL  ▼.  IROQUOIS 
NATURAL  GAS  CO.* 

(Supreme  Court,  Special  Term,  Erie  County.    September,  1919.) 

1.  Gas  ^=9l3(3) — Mandamus  Wnx  Lie  to  Compel  Natural  Gab  Company  to 

Connect  Mains  with  Buildings. 

Mandamus  will  issue  against  a  natural  gas  company,  at  suit  of  the 
Public  Service  Commission  and  the  city  served,  to  compel  It  to  connect 
its  mains  in  streets  of  the  city  with  buildings  fronting  on  such  streets 
on  request  of  the  owners,  subject  to  all  reasonable  regulations,  though  In 
the  winter  there  is  some  difficulty  in  supplying  enough  gas  for  all  pres- 
ent connections,  the  new  connections  amounting  to  only  about  a  6  per 
cent,  increase. 

2.  Gas  ^=s>1--Publio  Seevicb  Commission  Can  Compel  Natural  Gas  Com- 

pany to  Make  Connections. 

Where  the  Public  Service  Commission  made  an  order  to  limit  the  serv- 
ice of  a  natural  gas  company  in  a  city,  which  order  was  annulled  by  the 
court,  the  annulnoent  relegated  the  parties  to  the  status  before  the  order 
was  made,  which  showed  applications  for  gas  connections,  refusals,  and 
complaints  filed  with  the  commission,  and  under  Public  Service  Commis- 
sions Law,  I  74,  it  can  interfere  by  mandamus  to  compel  the  gas  company 
to  make  the  connections. 

^s»For  other  cases  see  same  topic  ft  KEY-NUMBER  in  all  Key-Numbered  Digests  ft  Indexes 
♦Order  affirmed  189  App.  Div.  545,  179  N.  Y.  Supp.  230. 
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Application  for  writ  of  mandamus  by  the  Public  Service  Commis- 
sion, Second  District,  and  the  City  of  Bufifalo,  against  the  Iroquois 
Natural  Gas  Company.    Application  granted. 

Ledyard  P.  Hale,  of  Albany,  for  the  Commission. 
William  S.  Rann,  of  Buflfalo,  for  city  of  Buffalo. 
Henry  W.  Killeen,  of  Buffalo,  for  intervener. 
Kenefick,  Cooke,  Mitchell  &  Bass,  of  Buffalo,  for  Iroquois  Natural 
Gas  Co. 

POOLEY,  J.  This  is  an  application  for  a  writ  of  mandamus  to 
compel  the  gas  company  to  connect,  or  cause  or  permit  to  be  con- 
nected, its  mains  in  certain  of  the  streets  of  the  city  of  Buffalo  with 
buildings  fronting  on  such  streets,  on  request  of  the  owners  of  said 
buildings  and  subject  to  all  reasonable  regulations.  The  writ  is  asked 
on  the  theory  that  the  gas  company  has  failed  or  neglected  to  make 
gas  connections  on  proper  demand. 

The  answer  denies  this,  and  sets  up  the  affirmative  defense  that  it 
has  furnished  all  available  gas,  whether  produced  from  sources  owned 
or  controlled  by  it  or  purchased  from  other  producers;  that  up- 
wards of  70  per  cent  of  gas  heretofore  furnished  in  recent  time  has 
been  that  purchased  from  other  producers,  namely,  from  Pemisyl- 
vania,  and  delivered  at  the  state  line;  that  in  a  proceeding  before 
the  Public  Service  Commission  in  1917,  it  appearing  that  the  supply 
of  natural  gas  was  gradually  diminishing  and  the  demand  increas- 
ing, and  that  the  supply  furnished  during  severe  winter  weather  was 
inadequate  in  amount  and  varying  in  pressure,  and  that  much  in- 
convenience and  suffering  was  caused  to  those  depending  upon  said 
gas  for  heat  and  light,  the  commission  made  an  order  directing  the 
gas  company  to  cease  making  any  further  connections ;  that  defend- 
ant complied  with  said  order;  that  the  Public  Service  Commission 
in  June,  1918,  continued  the  investigation  and  further  ordered  that 
customers  using  the  gas  for  domestic  purposes  should  have  first 
right,  and  that  it  was  necessary  to  restrict  the  use  of  gas  during  the 
winter  months  to  conserve  the  supply  for  domestic  consumers,  and 
that  from  December  15th  in  each  year  until  the  following  March 
15th  domestic  consumers  should  have  preference  over  industrial  con- 
sumers, and  that  industrials  should  not  be  f'urnished  with  gas  when 
there  was  not  suflScient  for  domestic  consumers,  and  that  gas  should 
not  be  used  for  heating  furnaces  originally  constructed  for  coal  during 
the  same  period;  that,  notwithstanding,  there  were  periods  of  short- 
age ;  that  on  July  15,  1919,  the  commission  on  its  own  motion  made 
an  order  requiring  the  defendant  to  show  cause  why  the  provision  in 
the  order  of  December  13,  1917,  prohibiting  taking  on  new  customers, 
should  not  be  modified  or  annulled,  and  after  a  hearing  the  commission 
on  July  31,  1919,  made  an  order  annulling  so  much  of  the  order  of 
December  31,  1917,  as  prohibited  the  taking  on  new  consumers,  on 
the  ground  that  the  Supreme  Court  had,  since  said  order  was  made, 
rendered  a  decision  to  the  effect  that  the  commission  had  no  autlior- 
ity  to  limit  the  number  of  customers,  and  that  defendant  alleges 
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that  such  was  not  the  effect  of  the  said  decision ;  and  that  defendant 
has  been  notified  that  their  gas  supply  by  purchase  will  be  reduced 
beginning  November,  1919,  by  45,(XX),(XX)  cubic  feet  per  month,  and 
further  reduced  in  January,  1920,  which  will  necessitate  the  shutting 
off  during  January,  February,  March,  and  April  completely  of  from 
5,000  to  6,000  consumers,  in  order  to  render  adequate  service  to  the 
remaining  consumers.  In  short,  the  answer  avers  that  the  gas  com- 
pany has  not  now  and  will  not  have  sufficient  gas  to  supply  its  cus- 
tomers already  on  its  lines. 

It  appears  that  a  large  percentage  of  the  gas  is  lost  through  leak- 
age, and  that  an  additional  large  percentage  is  wasted  by  the  cus- 
tomers, and  it  is  contended  that,  if  these  losses  could  be  overcome, 
there  would  be  sufficient  for  all.  It  is  not  clear  where  the  leakage 
occurs.  If  it  is  due  to  faulty  equipment,  it  would  seem  reasonable  to 
expect  that  some  method  could  be  devised  to  overcome  it  The  waste 
of  gas  by  consumers  can  be  prevented.  They  could  be  required  to 
install  means  to  regulate  the  use  of  gas.  They  could  be  restricted  to 
a  minimum  per  diem  use  of  gas,  having  regard  for  requirements  for 
light,  heat,  and  cooking.  It  is  a  matter  of  common  knowledge  that 
there  is  a  practical  method  of  determining  the  amount  of  heat  required 
to  keep  the  rooms  in  any  given  house  up  to  a  heat  of  70  degrees  in 
cold  weather,  according  to  the  cubic  contents.  Gas  consumed  in  ex- 
cess of  these  requirements  would  form  a  basis  for  a  penalty.  There 
may  be  other  considerations,  perhaps  more  potent,  to  solve  this  ques- 
tion of  waste;  but  the  gas  company  should  assume  the  burden  of 
I>roviding  the  methods  and  regulations  necessary  to  bring  about  the 
desired  result. 

The  questions  involved  hei'e  have  been  the  subject  of  judicial  deci- 
sion. In  People  ex  rel.  Municipal  Gas  Co.  of  the  City  of  Albany  v. 
Pub.  Service  Com.,  224  N.  Y.  156,  120  N.  E.  132,  the  court  affirmed 
an  order  of  Appellate  Division,  Third  Department,  184  App.  Div.  922, 
170  N.  Y.  Supp.  1106,  which  confirmed,  on  certiorari,  a  determination 
of  the  'Public  Service  Commission : 

'The  appeal  presents  the  single  and  clear-cut  question :  Assuming  that  the 
price  of  $1  per  1,000  feet  is  confiscation,  has  the  Legislature  vested  in  the 
Public  Service  Commission  the  power  to  authorize  the  relator  to  charge  In  the 
city  of  Albany  a  greater  price?" 

Chapter  227,  Laws  of  1907,  fixed  the  maximtim  price  of  $1  for 
the  City  of  Albany.  Section  72  of  the  Public  Service  Commissions 
Law  (Consol.  Laws,  c.  48)  provides  that  the  commission  may  fix  the 
maximum  price,  not  exceeding  that  fixed  by  statute.  It  was  held  that 
the  coitimission  can  exercise  only  such  powers  as  have  been  specifically 
conferred  by  statute;  that  question  is  not  between  the  gas  company 
and  the  state;  it  is  between  the  commission  and  the  state;  that 
chapter  227  may  be  involved  as  to  the  gas  company  as  a  taking  of 
property  without  just  compensation,  hut  as  to  the  commission  it,  read 
with  the  provision  of  section  72,  is  an  unmistakable  and  valid  re- 
striction upon  the  power  of  the  commission. 

As  was  said  by  Cochrane,  J.,  in  People  ex  rel.  Pavilion  Natural 
Gas  Co.,  and  People  ex  rel.  Tri-County  Natural  Gas  Co.  v.  Pub.  Serv- 
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ice  Com.,  188  App.  Div.  36,  176  N.  Y.  Supp.  163,  the  Legislature 
enacting  the  statute  bearing  upon  the  subject  of  natural  gas  probably 
did  not  have  in  mind  the  possibility  of  a  failure  of  supply,  and  at 
page  41  of  188  App.  Div.,  at  page  165  of  176  N.  Y.  Supp: 

"Its  provisions  have  reference  to  improvements  and  changes  due  to  a  fail- 
ure on  the  part  of  the  owners  or  operators  In  respect  to  their  equipment  or 
methods,  and  not  to  a  faUure  on  the  part  of  nature  in  supplying  the  commodi- 
ty. If  it  had  been  the  legislative  purpose  to  grant  such  power  to  the  commis- 
sion as  has  been  exercised  in  making  the  order  under  consideration  [dlscnm- 
Inating  as  between  consumers],  it  would  have  been  done  in  unmistakable 
terms,  and  not  left  as  a  matter  of  inference." 

In  that  instance  the  commission  on  July  9,  1918,  made  an  order  di- 
viding the  customers  into  two  classes,  domestic  and  industrial,  and 
providing  that  from  December  1st  to  April  1st  no  natural  gas  should 
be  furnished  to  any  industrial  consumer  without  special  permission 
of  the  commission,  and  that  no  domestic  consumer  should  be  per- 
mitted to  use  more  than  25,000  cubic  feet  in  any  one  month.  The 
reason  given  was  that  the  Pavilion  Company  does  not  and  cannot  fur- 
nish sufficient  gas  to  its  customers  during  the  winter  months,  and  that 
it  is  necessary  to  restrict  the  use  during  the  winter  months  for  the 
purpose  of  conserving  the  supply  for  domestic  consumers.  The  order 
is  based  on  the  inability  of  the  gas  company  to  furnish  gas,  "because 
nature  is  not  sufficiently  liberal  in  its  supply."  The  commission  found 
its  authority  in  sections  65  and  66  of  the  Public  Service  Commissions 
l,aw.  Neither  these  sections,  nor  sections  71  and  72,  nor  any  other 
statutory  provision,  in  my  opinion  either  expressly  or  by  implication 
authorizes  this  order.  The  court  holds  fl88  App.  Div.  41,  176  N.  Y. 
Supp.  166): 

**These  relators  have  from  time  to  time  extended  their  lines  into  the  vari- 
ous municipalities  at  considerable  expense  with  the  approval  of  the  commis- 
sion. They  are  lawfully  there.  They  have  received  franchises  from  such 
munldpalltiee,  and  have  entered  into  contract  obligations  with  the  oonsum< 
era,  residing  therein.  The  commission  cannot  destroy  or  interfere  with  these 
contract  rights  and  obligations.  Undoubtedly,  if  the  consumers  are  dissat- 
isfied with  the  service  they  are  receiving,  they  can  discontinue  their  patronage 
or  rely  on  whatever  contract  rights  they  possess  against  the  relator.  This 
may  be  the  remedy  which  nature  suggests  for  an  Insufhciency  of  supply  whlc±i 
nature  cannot  produce.  The  commission  can  within  certain  limits  regulate 
the  price.  But  as  long  as  a  consumer  is  willing  to  pay  for  what  he  Is  receiv- 
ing, although  he  may  not  be  receiving  all  he  desires,  the  commission  has  no 
power  to  deprive  him  of  that  privilege,  or  to  deprive  the  relators  of  his  pat- 
ronage.** 

In  Park  Abbott  Realty  Co.  v.  Iroquois  Nat.  Gas  Co.,  102  Misc. 
Rep.  266,  168  N.  Y.  Supp.  6/3,  affirmed  187  App.  Div.  922,  174  N. 
Y.  Supp.  914,  a  peremptory  writ  of  mandamus  was  demanded  by 
the  owner  of  a  lot  on  Englewood  avenue,  Buffalo,  through  which 
street  and  in  front  of  which  lot  the  gas  company  has  a  main  for 
piping  its  gas,  to  compel  the  gas  company  to  connect  its  main  with 
relator's  property,  on  which  the  owner  has  built  a  dwelling  house. 
Other  houses  on  the  same  street,  either  side  of  the  house  in  question, 
are  being  served  with  gas  from  the  main  in  the  street.  On  application 
to  the  gas  company  for  a  connection,  the  application  was  denied  on 
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the  ground  that  the  Public  Service  Commission  made  an  order  De- 
cember 13,  1917,  forbidding  the  gas  company  from  making  further 
connections.  The  application  had  in  fact  been  made  before  the 
making  of  the  order  by  the  commission,  but  the  connection  was  not 
made  at  that  time,  probably  because  the  building  was  not  ready  for 
it.  The  writ  was  granted,  holding  that  the  order  of  the  commission, 
so  far  as  it  related  to  the  relator,  was  unreasonable  and  arbitrary, 
and  therefore  void.  The  Appellate  Division  affirmed  (187  App. 
Div.  922,  174  N.  Y.  Supp.  914),  with  the  memorandum: 

"Held,  that  since  the  gas  company  refused  to  furnish  the  relator  with  gas 
solely  by  reason  of  the  order  of  the  Public  Service  Commission  of  the  Second 
District,  made  December  18,  1917,  our  decision  is  based  on  the  lack  of  legis- 
lative authority,  express  or  implied,  for  that  part  of  the  order  of  the  Public 
Service  Ck)mmission  involved*   AU  concur." 

It  appears  to  have  been  determined,  therefore,  that  the  commission 
cannot  fix  a  rate  in  excess  of  that  fixed  by  statute,  that  the  commis- 
sion cannot  discriminate  between  customers  having  equal  rights  to 
the  use  of  the  gas,  and  that  it  has  no  power  to  deprive  a  consumer  of 
gas  which  he  has  contracted  to  take  from  the  gas  company. 

[1]  The  Park  Abbott  Case,  while  the  mandamus  was  allowed  in 
an  individual  case,  compelling  the  gas  company  to.  connect  its  main 
with  a  single  house,  the  court  did  not  decide  whether  or  not  a  com- 
pany must  make  connections  and  furnish  gas  to  new  consumers  on 
streets  piped  for  gas,  even  in  face  of  a  failing  supply,  which  is  the  ques- 
tion here  presented.  I  think  that  the  line  of  reasoning  in  the  opinion  in 
the  Pavilion  Gas  Case  is  applicable  here.  This  is  not  a  case  involv- 
ing the  rates  of  charges,  whether  or  not  the  gas  company  can  afford 
to  furnish  gas  at  30  per  cent,  net  per  1,000  feet.  It  is  a  question  of 
contract,  based  upon  a  public  franchise.  Streets  in  the  city  have 
been  piped,  constituting  an  invitation  to  the  property  owners  to  use 
the  gas.  The  franchise  provides  that  the  gas  company  will  supply 
natural  gas  to  all  consumers,  and  when  the  gas  was  abundant  they 
encouraged  the  people  to  use  it.  Property  on  streets  having  the  gas 
was  sold  because  of  the  opportunity  to  obtain  a  desired  fuel  and  light. 
Houses  were  built  and  equipped  for  it.  We  are  now  confronted  with 
the  claim  that^  the  gas  company  cannot  furnish  sufficient  gas  for 
those  already  in  connection,  and  that  therefore  those  whose  houses  are 
on  the  same  street,  though  not  connected,  should  be  refused,  although 
their  neighbors  are  supplied.  Now,  the  franchise  was  not  based  upon 
the  idea  that  an  adequate  amount  of  gas  would  be  delivered,  nor  did 
the  gas  company  contract  for  an  adequate  supply.  There  is  little, 
•if  any,  complaint  as  to  the  supply  during  the  greater  part  of  the 
year.  The  strain  comes  in  the  cold  weather,  when  at  times  it  seems 
impossible  to  obtain  an  adequate  supply.  But  the  applicants  say  that 
they  are  not  demanding  a  greater  supply  than  the  company  can  fur- 
nish, but  are  claiming  to  share  in  that  which  is  available. 

It  appears  that  the  company  has  94,000  consumers,  and  that  prob- 
ably 5,000  more,  mainly  owners  of  dwellings,  wish  to  connect.  This 
would  be  less  than  6  per  cent,  additional,  which  would  mean,  in  the 
present  conditions,  that  all  would  have  to  be  content  with  6  per  cent. 
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less  gas.  This  might  easily  be  overcome  by  the  limitation  of  leakage 
and  waste.  I  think  all  householders  especially  shoidd  have  the  use 
of  gas  on  streets  where  the  mains  are  laid.  Whether  or  not  they  get 
-enough,  or  all  they  want,  will  depend  upon  wnether  or  not  the  com- 
pany can  furnish  it.  If  it  cannot  by  reasonable  diligence  provide  it, 
the  consumers  will  have  to  be  content  with  what  they  get,  or  resort 
to  such  remedies  as  they  may  have,  but  which  are  not  within  the 
contemplation  of  this  proceeding.  The  company  cannot  be  compelled 
to  perform  the  impossible,  but  to  do  its  utmost  to  give  service  to  all 
who  are  entitled  to  it,  without  discrimination. 

[2]  It  is  urged  that  the  commission  has  no  power  to  interfere  by 
mandamus  until  it  has  made  an  order  respecting  service  which  the 
company  fails  to  obey.  The  commission  made  an  order  to  limit  the 
service,  which  was  annulled  on  review  by  the  court.  This  relegated 
the  parties  to  the  status  before  the  order  was  made,  which  showed 
applications  for  gas  connections,  refusal,  and  complaints  filed  with  the 
commission.  Section  74  of  the  Public  Service  Commissions  Law  is 
the  authority  under  which  the  commission  is  acting,  and  provides  for 
this  proceeding  whenever  they  are  of  the  opinion  that  the  company  is 
failing  or  omitting  to  do  anything  required  by  law  or  by  order. 

The  application  is  granted. 


MICHIGAN  CENT.  R.  CO.  v.  AOHESON  GRAPHITE  00. 

(Supreme  Court,  Special  Term,  Niagara  County.    September,  1919.) 

FUBADING  ^=»d33~-FAII,UB8  TO  PUIAD  TO  CoUIfTEBOLAIlC  IN  TiMB  BXOUSED. 

Plaintiff  wlU  be  relieved  from  his  default,  resulting  from  the  discus- 
sion between  counsel  of  the  legal  propositions,  and  lUlowed  to  demur  or 
reply  to  the  counterclaim,  as  it  may  conclude;  merits  and  good  faith 
being  shown. 

Action  by  the  Michigan  Central  Railroad  G)mpany  against  the 
Acheson  Graphite  Company.  On  motion  to  relieve  plaintiflE  from  de- 
fault in  pleading.    Motion  granted. 

Locke,  Babcock,  Spratt  &  Hollister,  of  Buffalo,  for  plaintiff. 
Cohn,  Chormann  &  Franchot,  of  Niagara  Falls,  for  defendant. 

POOLEY,  J.  Motion  by  plaintiff  for  permission  to  serve  demurrer 
to  defendant's  counterclaim,  or  for  such  other  relief  as  may  be 
proper.  The  point  raised  is  whether  a  demurrer  or  a  reply  is  the 
proper  pleading.  The  discussion  of  the  legal  propositions  between 
counsel  has  resulted  in  the  plaintiff  being  in  default,  and  the  mo- 
tion is  to  relieve  this  default. 

I  think  good  cause  has  been  shown  why  this  default  should  be  dis- 
posed of,  and  the  plaintiff  be  permitted  to  plead.  It  is  unnecessary 
for  me  at  this  time  to  pass  upon  the  proposed  pleading,  because  the 
plaintiff  may  conclude  to  serve  a  reply,  instead  of  a  demurrer.  In- 
cidentally, I  may  call  attention  to  the  case  of  Penn.  R.  R.  v.  Bellinger, 

^s»FOr  ottier  caMS  sm  nune  topic  &  KEY-NUMBER  1b  all  Kej-Niunbered  DlgMt*  A  Indezei 
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101  Misc.  Rep.  105,  166  N.  Y.  Supp.  652,  in  Erie  Special  Term, 
Sears,  J.,  where  it  is  held  that  a  shipper  may  counterclaim  for  dam- 
ages to  the  goods  growing  out  of  the  shipment,  in  an  action  'for 
freight  charges  theredti.  Whether  or  not  it  would  be  permissible  to 
counterclaim  for  damages  to  property  other  than  those  involved  in 
the  shipment  is  not  decided. 

The  cases  in  the  United  States  court  holding  the  opposite  are  cited 
by  Sears,  J.,  and  disclose  unanswerable  reasons  for  the  rule  in  cases 
which  afford  opportunity  to  evade  the  statute.  Our  court  has  prob- 
ably gone  as  far  as  it  will  in  the  Bellinger  Case,  where  the  counter- 
claim is  for  damage  to  goods  growing  out  of  the  same  transaction, 
and  I  am  in  accord  with  it,  for  the  reason  that  the  carrier  has  sum- 
moned the  shipper  into  court,  demanding  payment  of  freight  charges, 
to  which,  if  defendant  is  right,  the  carrier  is  not  entitled,  because 
of  its  failure  to  carry  and  deliver  safely  and  in  good  order. 

In  the  case  now  before  us,  the  plaintiff  sues  for  $192  freight 
charges,  and  the  defendant  sets  up  a  counterclaim  of  $3,000,  dam- 
ages resulting  from  delay  in  delivery. 

The  laches  of  plaintiff  is  excused,  and  plaintiff  is  allowed  to  serve 
such  pleading  as  it  deems  best,  within  10  days.  Under  rule  23,  the 
papers  show  merits  and  good  faith. 


a08  Misc.  Rep.  668) 

In  re  LYNCH. 

In  re  KTNLOCH. 

(Supreme  Court,  Special  Term,  Albany  County.    September,  1919.) 

1.  Elections  «=»141 — Ijtdependent  Nomination  Must  Comply  SuBSTANTiAXr 

LT  viTHT  Statute. 

If  the  substantial  requirements  of  Election  Law,  §  123,  providing  for 
Independent  certificates  of  nomination,  have  not  been  satisfied,  It  Is 
improper  to  authorize  the  name  of  an  independent  candidate  for  mayor 
to  be  printed  on  the  ballot  at  the  general  election  in  the  city. 

2.  Elections  ®=»154(1) — On  Application  to  Adjudge  Independent  Nomina- 

tion Certificate  Void,  Coubt  Must  Do  Justice. 

Under  Election  Law,  §  125,  on  application  for  order  adjudging  an  in- 
dependent nomination  certificate  for  mayor  to  be  insutficient  and  void,  as 
not  meeting  the  requirements  of  section  123,  the  Supreme  Court  muse 
make  such  decision  and  order  as  justice  may  require. 

8.  Elections  ^=»144,  155 — Signature  or  Witness  to  Independent  Ceetifi- 
cate  of  Nomination  Not  in  Compliance  with  Statute. 

An  independent  certificate  of  nomination  for  mayor  of  a  dty,  where 
the  witness  did  not  sign  his  name  on  the  same  line  and  opposite  the  name 
of  each  voter's  signature,  but  up  and  down  the  page  perpendicular  to 
the  voters'  signatures,  was  not  in  compliance  with  Election  Law,  §  123, 
though  the  defect  might  be  cured,  if  responsibility  for  the  witness'  sig- 
nature could  be  fixed,  by  re-signing  his  name  properly  after  the  certifi- 
cate had  been  declared  insufficient,  on  application  for  order  to  that  ef- 
fect ;  proper  proof  being  made  that  the  witnesses  had  actually  witnessed 
bona  fide  signatures  of  qualified  voters. 

4.  Elections  <3=>155 — Failure  to  Show  Residential  Qualification  or  Wit- 
nesses to  Freeholders*  Signatures,  Curable  Defect. 

The  defect  in  an  independent  certificate  of  nomination  for  mayor  of 
a  city,  that  it  does  not  appear  that  certain  witnesses  to  signatures  are 
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freeholders  In  the  county  or  residents  thereof  for  the  last  preceding  five 
years,  may  be  cured  by  the  af&dayits  of  the  witnesses  that  they  do  pos- 
sess the  qoallflcatlon  of  residence. 

6.  Elections  ^=»144 — ^Petition  fob  Indefeitdent  Nomination  in  Two  Sec- 

tions Must  be  Read  as  One. 

Where  a  petition  for  independent  nomination  for  mayor  of  a  dty  is 
in  two  sections,  they  must  be  read  together  as  one,  and  the  witnesses 
covered  by  the  character  certificate  in  the  first  section  must  be  deemed 
to  be  covered  as  to  the  second  section  also. 

Q,  EiLECTioNs  ^=:»155  —  Omission  of  Chabagteb  Cebtificate  to  Witnesses 
FROM  Petition  Gubable. 

The  omission  of  a  petition  for  independent  nomination  for  mayor  of  a 
city  to  embrace  a  character  certificate  as  to  three  witnesses  to  the  signa- 
tures of  voters  is  excusable,  and  can  be  cured  in  the  form  required  by 
law. 

7.  Elections  ($=»144,  155 — Chbistian  Name  mat  be  Omitted  fbom  Signatures 

to  Cebtificate  of  Independent  Nomination. 

Election  Law,  §  123,  requires  only  the  signatures  of  the  signers  on  an 
independent  certificate  of  nomination,  and  whatever  is  capable  of  iden- 
tifying the  signer  is  sufficient,  though  the  Christian  name  is  omitted, 
while  any  error  in  form  or  failure  to  disclose  identity  can  be  cured  as 
an  excusable  omission,  on  submission  of  proper  proofs  by  the  signer. 

8.  Elections  4@=s>144— Reoistbation  and  Voting  in  Militabt  Camp  Suffi- 

oiENTLT  Qualify  Voteb  as  Witness  to  Independent  Nomination. 

Registration  and  voting  in  a  military  camp  by  one  in  the  military  serv- 
ice during  the  particular  year  was  a  proper  registration,  within  the  mean- 
ing of  Election  Law,  f  123,  sufficient  to  qualify  such  voter  as  a  witness 
to  an  independent  certificate  of  nominatloiu 

In  the  matter  of  the  application  of  John  Lynch  for  an  order  decree- 
ing and  adjudging  the  certificate  of  the  independent  nomination  for 
mayor  of  the  city  of  Troy,  N.  Y.,  of  Osman  F.  Kinloch,  as  the  can- 
didate of  the  Independent  Citizens'  League,  at  the  general  election 
to  be  held  November  4,  1919,  to  be  insufficient,  invalid,  and  void. 
Decision  against  the  petition  for  independent  nomination,  unless  addi- 
tional proof  submittal. 

Thomas  S.  Fagan,  of  Troy,  for  petitioner. 

George  W.  Donnan,  of  Troy  (Andrew  J.  Nellis,  of  Albany,  of 
counsel),  for  respondents. 
Herbert  P.  Roy,  of  Troy,  for  board  of  elections. 

HINMAN,  J.  [1]  This  is  an  application  for  an  order  under  sec- 
tions 125  and  134  of  the  Election  Law  (Consol.  Laws,  c.  17),  decree- 
ing the  certificate  of  independent  nomination  for  mayor  of  the  city 
of  Troy,  N.  Y.,  of  Osman  F.  Kinloch  as  the  candidate  of  the  Inde- 
pendent Citizens'  League  at  the  next  general  election,  to  be  insuffi- 
cient to  meet  the  requirements  of  section  123  of  the  Election  Law, 
which  provides  for  such  independent  certificates  of  nomination.  If 
the  substantial  requirements  of  this  section  are  not  satisfied,  it  is  im- 
proper to  authorize  the  name  of  Osinan  F.  Kinloch  to  be  printed 
upon  the  ballot  at  the  general  election  in  the  city  of  Troy,  N.  Y. 

[2]  Upon  this  application  the  court  must  make  such  decision  and 
order  as  justice  may  require.     Election  Law,  §   125.     The  statute 
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requires  fhat  such  an  independent  certificate  of  nomination  shall  be 
signed  by  at  least  5  per  centum  of  the  total  number  of  votes  cast  for 
Governor  at  the  last  gubernatorial  election  in  the  city  of  Troy.  It  is 
conceded  that  the  number  of  signatures  required  m  this  case  was 
1,278.  It  is  also  conceded  that  there  are  1,394  names  of  alleged  sign- 
ers upon  this  petition,  being  116  more  than  the  required  number. 
There  are,  however,  certain  objections  made  to  large  numbers  of 
these  signatures,  which,  if  valid  objections,  would  not  permit  the 
court  to  count  such  signatures  in  reaching  the  determination  that  the 
required  number  had  signed. 

The  main  objection  deals  with  the  authentication  of  the  signatures 
by  witnesses  thereof.  In  making  independent  nominations  and  au- 
thenticating certificates  thereof,  section  123  of  the  Election  Law  pre- 
scribes certain  procedure  and  forms.  Two  methods  of  making  the 
certificate  are  prescribed:  One  method  is  for  the  voter  to  sign  the 
certificate  of  independent  nomination  and  add  to  his  signature  his 
place  of  residence  and  take  the  required  oath  himself  before  an  offi- 
cer authorized  to  administer  oaths.  The  other  method  is  that  there 
shall  be  a  witness  to  the  signature  of  the  voter,  and  that  such  witness 
shall  see  the  voter  sign,  shall  hear  him  declare  it  to  be  his  intention 
to  support  the  candidate  at  the  polls,  and  shall  thereupon  in  the  pres- 
ence of  the  voter  sign  himself  opposite  the  signature  of  the  voter 
and  in  his  presence. 

[3]  The  first  objection  made  to  the  certificate  of  Dr.  Kinloch  is 
that  such  certificate  does  not  appear  to  be  witnessed,  as  required  by 
law,  in  that  the  witness  did  not  sign  his  name  on  the  same  line  and 
opposite  the  name  of  each  voter's  signature,  for  whom  be  acted  as  a 
witness,  but  that  the  witness  simply  signed  his  name  once  for  several 
names  of  the  voters.  In  other  words,  the  voters  subscribed  their 
names,  writing  them  across  the  page  of  the  certificate,  while  the  wit- 
ness signed  his  name  up  and  down  the  page  in  a  direction  perpendic- 
ular to  the  signatures  of  the  voters. 

For  reasons  which  I  will  detail  later  I  have  reached  the  conclusion 
that  the  method  adopted  did  not  conform  to  the  statutory  require- 
ments. It  is  impossible  to  determine,  from  the  certificate  itself, 
whether  the  witness  did  actually  do  the  things  which  he  was  required 
to  do  with  reference  to  the  requisite  number  of  signers.  He  was 
required,  among  other  things,  to  sign  his  name  opposite  the  voter's 
signature.  This  requirement  he  did  not  fulfill,  although  he  states 
and  makes  oath  that  he  did  this  thing.  The  fact  that  the  witness 
stated  and  made  oath  that  he  did  a  thing,  which  plainly  he  did  not  do, 
requires  explanation.  Matters  of  substance  cannot  be  corrected  by 
the  court  without  a  particular  authorization  by  the  Legislature.  If, 
however,  the  substantial  requirements  of  the  statute  were  complied 
with,  and  there  was  simply  a  mistake  in  recording  the  name  of  the 
witness  in  the  proper  place  and  on  the  proper  line,  the  court  would' 
have  the  power  under  the  statute,  which  permits  it  to  make  an  order 
in  the  premises  such  as  justice  requires,  to  permit  this  irregularity  to 
be  rectified.  Mistakes,  omissions,  and  irregularities  which  do  not  in- 
volve any  substantial  requirement  of  the  statute,  but  relate  to  the 


Digitized  by  VjOOQIC 


Sup.  Ct.)  or  BE  LTNCH  88 

(ITS  N.T.8.) 

record  merely  of  the  facts  required  to  exist,  may  lie  corrected  by  the 
court  as  justice  requires  such  procedure. 

What  are  the  substantial  things  required  by  the  statute  to  be  done 
in  the  making  of  an  independent  certificate  of  nomination?  The 
statute  requires :  (1)  That  a  qualified  voter  of  the  city  of  Troy  should 
sign  and  state  his  residence  and  declare  his  intention  to  support  the 
candidate  at  the  polls ;  (2)  that  a  qualified  witness  should  witness  the 
signature  of  a  person  known  by  him  to  be  the  person  signing  and 
whom  he  saw  sign,  and  who  declared  to  him  his  intention  to  support 
the  candidate  at  the  polls,  such  witness  then  signing  his  own  name 
opposite  the  name  of  the  signer  and  in  his  presence. 

The  primary  function  of  the  independent  certificate  of  nomination 
is  to  indicate  that  a  certain  percentage  of  the  qualified  voters  of  the 
city  of  Troy  intends  to  support  the  candidate. 

So  far  as  a  witness  has  failed  to  clearly  indicate  upon  the  face 
of  the  petition  the  signatures  witnessed  by  him  he  has  to  that  extent 
failed  to  make  it  clear  that  the  persons  signing  are  qualified  voters 
of  the  city  of  Troy  who  intend  to  support  the  candidate  at  the  polls. 

As  a  safeguard  against  fraud,  and  with  the  purpose  to  hold  some 
one  responsible  under  oath  for  the  authenticity  of  the  signatures  of 
qualified  voters  and  to  assure  the  good  faith  of  the  support  of  the 
candidate,  the  law  requires  that  either  the  signer  shall  swear  to  the 
facts,  or  that  some  one  knowing  the  signer  shall  make  a  similar  oath 
as  a  witness ;  and  if  the  witness'  method  is  adopted,  the  law  requires 
that  he  shall  have  certain  qualifications,  namely,  that  he  shall  be  a 
man  of  substance  in  the  community,  or  at  least  that  he  shall  have 
dwelt  long  enough  there  to  have  demonstrated  his  good  character  and 
honesty,  and  who  shall  have  indicated  that  he  is  not  a  mere  floater  or 
colonizer,  by  having  registered  from  the  same  address,  or  the  same 
election  district,  for  the  Jast  two  preceding  general  elections. 

Thus  his  identity,  his  character,  and  his  political  record  might  be 
easily  detected  and  traced,  and  in  the  event  of  any  falsity  in  his  oath, 
he  might  be  the  more  readily  punished  for  his  crime  in  the  manner 
permitted  by  subdivision  4  of  section  123  of  the  Election  Law.  It 
was  intended  that  irresponsible  witnesses  from  other  communities,  or 
even  from  other  states,  should  not  be  permitted  to  be  imported  for 
the  purpose  of  defrauding  the  public  and  other  bona  fide  candidates 
in  the  preparation  of  such  a  petition  and  then  be  afforded  easy  escape 
from  criminal  prosecution  and  imprisonment  for  at  least  3  months, 
as  fixed  by  that  statute. 

Thus  the  qualifications  of  the  witness  are  substantial  reqirird- 
mcnts  of  the  statute  and  cannot  be  ignored  by  the  court.  Nor  can 
the  court  conclude  that  justice  requires  other  than  that  the  witness 
shall  clearly  indicate  on  the  face  of  the  petition  just  whk*t  signatures 
he  is  witnessing.  That  is  the  reason  why  the  statute  requires  his 
signature  "opposite"  the  signature  as  to  which  he  signs  as  a  witness. 
Otherwise,  he  might  easily  escape  criminal  prosecution  for  witnessing 
a  false  and  fraudulent  signature  by  afterwards  maintaining  that  he 
did  not  witness  the  signature,  that  his  name  was  not  opposite  it,  and 
was  not  intended  to  be  included  amongst  the  names  of  persons  as  to 
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whom  he  made  oath  that  he  knew  them  and  saw  them  sign;  and  he 
might  plausibly  and  incontestiWy  claim  that  other  signatures  were 
added  after  the  sheet  had  left  his  hands. 

In  order  that  the  responsibility  may  be  fixed  either  upon  the  signer 
or  the  witness  for  the  authenticity  of  the  signature,  which  is  clearly 
the  policy  of  the  statute,  I  can  only  hold  that  the  certificate  in  ques- 
tion is  defective,  in  so  far  as  the  witnesses  have  failed  to  sign  their 
names  opposite  each  signature  witnessed  and  on  the  same  line  there- 
with. There  are  1,188  of  the  signatures  which  are  defective  in  this 
respect,  thus  leaving  only  206  unobjectionable  signatures,  when  1,278 
are  required. 

It  seems  to  me,  however,  that  this  is  a  defect  that  can  be  cured,  if 
in  fact,  the  substantial  requirements,  of  the  statute  are  met,  namely, 
that  a  sufficient  number  of  qualified  voters  have  signed,  and  have 
either  sworn  to  the  necessary  facts  themselves,  or  have  signed  in  the 
presence  of  qualified  witnesses  who  knew  them  and  saw  them  sign, 
and  to  whom  they  declared  their  intention  of  supporting  the  candi- 
date in  question  at  the  polls,  and  that  the  witnesses  signed  their  names 
in  the  presence  of  each  sudi  voter.  The  affixing  of  the  signature  of 
the  witness  in  a  particular  place  on  the  certificate  was  intended  only 
as  a  guaranty  of  the  good  faith  of  the  signature.  If  responsibility 
for  the  signature  can  be  fixed,  and  the  thwarting  of  criminal  prose- 
cution may  be  avoided,  by  the  performance  of  that  clerical  act  at 
this  time,  the  full  requirements  of  the  statute  would  be  met,  and 
justice  would  be  done. 

If,  in  fact,  a  signer  of  the  certificate  is  not  a  qualified  voter  entitled 
to  vote  for  the  candidate,  or  if  the  witness  chosen  was  not  a  qualified 
witness,  or  if  the  signer  failed  to  sign  in  the  presence  of  the  witness, 
or  failed  to  declare  to  the  witness  his  intention  to  support  the  can- 
didate at  the  polls,  or  if  the  witness  failed  to  sign  his  name  in  the 
presence  of  the  signer  of  the  certificate,  the  court  cannot  modify  or 
excuse  any  such  fact.  The  court  can  only  order  the  correction  of 
the  recording  of  these  facts. 

Thus,  if  there  were  doubt  as  to  the  name  and  address  of  a  signer, 
because  not  written  legibly  enough  to  be  read  and  identified,  the  court 
might  permit  the  real  signer  to  verify  his  signature.  So,  if  a  mistake 
had  been  made  by  a  witness  in  setting  forth  his  qualifications  to  act 
as  such,  proof  could  be  entertained  by  the  court  to  correct  the  error; 
also,  if,  in  fact,  the  signer  did  sign  in  the  presence  of  the  witness,  or 
did  declare  his  intention  to  support  the  candidate  at  the  polls,  or 
if  the  witness  did  sign  his  name  in  the  presence  of  the  signer,  but 
ihe  witness  failed  to  state  one  or  more  of  such  facts  in  his  oath,  jus- 
tice would  require  that  the  omission  of  the  recording  of  that  fact 
be  corrected  by  permitting  the  witness  to  make  oath  to  that  which 
actually  transpired. 

So,  too,  if  the  witness  were  led  by  the  character  of  blank  furnished 
to  him  and  in  turn  furnished  to  the  candidate  by  a  representative  of 
the  board  of  elections,  which  was  so  ruled  that  the  narrow  column  left 
for  the  witness*  signature  of  his  name  might  readily  indicate  to  him 
that  the  requirements  of  the  law  would  be  satisfied  if  he  wrote  his 
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name  lengthwise  in  the  column  opposite  the  names  witnessed  by  him, 
rather  than  crosswise  on  the  line  with  each  signature  witnessed,  it 
seems  to  me  that  fraud  could  not  be  presumed  in  the  act,  but  rather 
that  it  would  be  an  excusable  omission,  which  could  be  cured.  To 
permit  him  now  to  place -his  signature  in  the  proper  place  to  conform 
with  the  legal  requirement  would  be  simple  justice,  in  that  it  would 
be  affording  an  opportunity  to  him  to  simply  record  the  facts  in 
which  the  law  is  interested  by  pointing  out  definitely  and  certainly 
the  signatures  to  which  his  oath  as  witness  related.  This  gives  con- 
crete interpretation  to  the  indefinite  expression  embraced  in  the  stat- 
utory oath  required  by  witnesses  to  be  taken  as  set  forth  in  the  phrase 
"as  to  whose  signatures  deponent  has  signed  as  a  witness  above." 
Election  I,aw,  §  123,  subd.  2. 

The  difficulty  with  which  I  am  confronted,  however,  is  that  there 
is  no  proof  before  me  that  the  witnesses  did  comply  with  the  mat- 
ters of  substance  required  by  the  statute  as  to  all  the  signatures  claimed 
l^  the  respondents  to  have  been  witnessed  by  them.  The  method  of 
signature  adopted  by  the  witnesses  makes  it  just  as  impossible  for 
me  to  assume  what  names  were  intended  to  be  authenticated  by  their 
*  oaths  for  the  purposes  of  this  proceeding  as  it  would  be  in  a  criminal 
proceeding  to  punish  for  a  faJse  oath,  to  which  I  have  referred  as 
the  chief  object  to  he  served  in  having  the  signatures  of  the  witnesses 
recorded  in  the  proper  place  and  on  the  proper  lines.  It  is  claimed 
by  the  respondents  that  each  signer  is  a  qualified  voter  of  the  city  of 
Troy,  but  there  is  no  proof  before  me  that  the  persons  whose  names 
appear  actually  signed  their  names.  That  is  the  very  question  in- 
tended by  the  statute  to  be  proved  on  the  face  of  the  petition.  The 
face  of  the  petition  does  not  prove  it,  because  of  the  method  adopted 
by  the  witnesses  in  signing  their  names.  So  far  as  appears  from  the 
face  of  the  petition,  names  might  have  been  added  which  were  not 
.witnessed  at  all  by  these  witnesses.  Names  might  have  been  fraudu- 
lently placed  there  by  other  persons,  and,  if  so,  that  fact  could  not 
be  successfully  disproved  by  anything  appearing  upon  the  face  of  the 
petition.  This  is  the  very  thing  intended  to  be  prevented  by  the 
requirements  of  the  statute  as  to  having  the  signatures,  witnessed  by 
a  responsible  person,  who  would  swear  that  he  knew  the  signers,  and 
who  could  be  punished  if  he  swore  falsely. 

If  it  were  a  fact,  and  proof  thereof  was  submitted  to  me,  that  these 
witnesses  did  actually  witness  the  bona  fide  signatures  of  qualified 
voters,  whom  they  personally  knew,  in  an  aggregate  number  sufficient 
to  meet  the  requirement  of  the  statute,  arid  there  was  simply  an  ex- 
cusable mistake  in  the  recording  of  the  names  of  the  witnesses  in 
the  proper  place  upon  the  certificate,  justice  would  require  that  I 
permit  the  irregularity  to  be  corrected.  As  there  is  no  proof  before 
me,  'however,  in  relation  to  the  actual  persons,  and  the  number  of 
them,  to  be  affected  thereby,  I  am  without  power  to  order  the  correc- 
tion, and  the  consequent  filing  of  the  certificate  as  a  valid  petition 
upon  compliance  therewith.  Moreover,  it  is  not  the  province  of  the 
court  to  do  so,  and  justice  does  not  require  the  authorization  of  a 
"fishing  expedition"  to  determine  whether  the  facts  would  authorize 
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such  a  correction.  Irresponsibility  cannot  be  commended  by  the 
court  to  such  an  extent.  The  coui:t  cannot  act,  except  upon  proper 
proofs  as  to  the  compliance  with  the  substantial  requirements  of 
the  statute.  Such  proof  would  consist  of  the  submission  of  the  affi- 
davits of  each  of  the  witnesses,  to  whom  objection  has  been  made, 
stating  the  names  of  the  signers  actually  witnessed  by  them,  that  the 
witness  knew  each  of  such  signers,  that  the  witness  saw  each  of  them 
sign,  and  heard  each  of  them  declare  his  intention  to  support  the 
candidate  at  the  time  of  signing  the  certificate,  and  that  he  signed  his 
name  in  the  presence  of  each  such  signer.  Upon  this  proof  the 
penal  provisions  of  the  statute  would  be  satisfied,  because  upon  the 
petition  and  such  an  affidavit  responsibility  could  be  fixed  for  crim- 
inal prosecution,  in  the  event  of  any  false  statement  of  any  of  the 
material  facts  above  mentioned. 

[4]  Other  objections  to  the  certificates  have  been  filed.  The  first 
of  these  is  that  certain  witnesses  do  not  possess  the  (jualifications  re- 
quired by  law,  in  that  it  does  not  appear  in  the  certificate  that  they 
are  freeholders  in  the  county,  or  were  f 6r  the  last  preceding  five  years 
residents  of  the  county.  This  objection  has  been  cured  by  the  affi- 
davits of  the  witnesses  that  they  do  possess  the  qualification  of  res- 
idence. This  is  a  mere  excusable  omission,  which  I  have  held  is 
curable. 

[6,  8]  Another  objection  is  that  the  petition  failed  to  contain  a 
certificate  of  the  good  character  of  three  witnesses,  and  that  the  peti- 
tion was  filed  in  two  sections,  and  no  certificate  of  good  character  was 
attached  to  the  second  section.  The  two  sections,  however,  must  be 
read  together  as  one  petition,  and  the  witnesses  covered  by  the  char- 
acter certificate  in  the  first  section  must  be  deemed  to  be  covered 
as  to  the  second  section  also.  The  character  certificate  as  to  the  three 
witnesses  not  covered  at  all  in  the  petition  has  been  supplied  before 
me  in  the  form  required  by  the  law,  and  I  hold  that  to  be  an  ex-, 
cusable  omission  which  can  be  cured. 

[7]  Another  objection  raised  is  that  a  number  of  the  alleged  signers 
of  the  certificate  are  women  who  have  not  signed  their  Christian 
names.  Reference  is  made  by  the  compl^dnant  to  the  requirement  of 
the  law  as  to  the  signature  of  the  registry  book,  which  specifically  re- 
quires the  Christian  names  to  be  given.  Section  155,  Election  Law, 
subdivision  1.  This  requirement  was  not,  however,  embodied  in 
the  provisions  of  the  law  as  to  signature  upon  an  independent  cer- 
tificate of  nomination.  There  the  law  requires  only  the  signatures  of 
the  signers,  and  whatever  is  capable  of  identifying  the  signer  is 
sufficient.  Moreover,  any  error  in  form,  or  failure  to  disclose  identity, 
could  be  cured  as  an  excusable  omission  upon  submission  of  the 
proper  proofs  by  the  signer. 

Objections  are  also  raised  as  to  the  qualification  of  three  witnesses, 
upon  the  ground  that  they  were  not  registered  from  the  same  ad- 
dress or  in  the  same  election  district  for  the  last  preceding  two  general 
elections.  It  is  not  clear  from  the  proofs  submitted  as  to  whether 
Alson  D.  Sickler  meets  one  of  these  requirements.  While  the  certifi- 
cate seems  to  indicate  that  he  registered  from  the  same  address  in 
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both  years,  his  own  affidavit  in  this  proceeding  casts  doubt  upon  it, 
so  that  I  cannot  det-ermine  whether  or  not  he  is  a  qualified  witness, 
without  the  submission  of  further  proof. 

[8]  Walter  J.  Rogers  is  charged  with  not  having  registered  for 
the  year  1918,  but  it  appears  by  his  affidavit  that  he  was  in  the  mili- 
tary service  at  the  time,  and  was  registered  and  voted  that  year  in 
a  military  camp.  I  hold  that  to  be  a  proper  registration,  within  the 
meaning  of  section  123  of  the  Election  Law,  sufficient  to  qualify  him  as 
a  witness  to  an  independent  certificate  of  nomination. 

Harry  O.  Dusenbury  by  his  own  admission  is  not  a  qualified  wit- 
ness, since  he  states  in  his  affidavit  herein  that  he  did  not  register  any- 
where for  the  year  1917.    His  disqualification  invalidates  9  signatures. 

Therefore  my  conclusion  mu§t  he  that  insufficient  facts  have  been 
presented  to  me  in  support  of  this  petition  to  permit  me  to  authorize 
the  certificate  to  be  filed  as  a  valid  certificate  of  independent  nomi- 
nation, at  least  without  the  submission  to  me  of  the  additional  proofs 
referred  to  herein.  If  the  parties  represented  here  cannot  agree  upon 
a  time  necessary  to  furnish  such  proofs,  if  the  required  facts  are 
susceptible  of  proofs,  application  may  be  made  to  me  by  the  re- 
spondents at  any  time  for  the  fixing  of  a  date  for  such  submission 
upon  one  day's  notice  to  the  other  parties. 


a08  Misc.  Bep.  42) 

GOULD  ct  al.  V.  GOULD  et  aL 

(Supreme  Court,  Special  Term,  New  York  County.    July,  1919.) 

1.  Trusts   ^s»166(2) — Refusal  to   Carbt   Out   Tbstamentabt    Directions 

Ground  foe  Rbmovai.  of  Testahentart  Trustee. 

Where  whole  scheme  of  will  showed  testator's  express  insistence  that 
estate  should  be  dlTlded  into  six  separate  trusts,  and  codicil  repeated 
direction  that  such  shares,  accounts,  and  transactions  pertaining  thereto 
should  be  kept  entirely  separate  and  never  mingled,  absolute  and  con- 
tinued refusal  of  one  of  the  testamentary  trustees,  who  practically  con- 
trolled entire  estate,  to  carry  out  such  direction,  is  legal  ground  for  his  re- 
moval. 

2.  Trusts    ^=»166(1) — Removal    of    Testamentary   Trustee    Ordered    for 

Charging  Unauthorized  Commissions  and  Taking  Secret  Profits. 

Where  will  fixed  compensation  of  testamentary  trustee,  and  forbade  fur- 
ther compensation,  his  receipt  of  large  amount  as  a  commission  and  as  a 
secret  profit  on  sale  of  stock  of  trust  estate,  and  his  retention  thereof  for 
eight  years,  and  until  a  motion  to  remove  him  as  trustee,  and  his  refusal 
then  to  pay  interest  thereon,  was  a  dereliction  of  duty,  and  his  then  re- 
payment of  amount  to  estate  did  not  so  palliate  original  wrong  as  to  jus- 
tify the  court  in  either  approving  or  overlooking  it 

3.  Trusts  ^s9231(1) — Testamentary  Trustee  Must  not  Allow  Individual 

Interest  to  Conflict  with  Duty. 

A  testamentary  trustee  must  act,  not  only  for  the  benefit  of  the  trust 
estate,  but  also  in  such  a  way  as  not  to  gain  any  advantage,  directly  or  in- 
directly, except  such  as  the  law  specifically  gives  him,  and  owes  an  un- 
divided duty  to  the  beneficiary,  and  must  never  place  himself  in  a  position 
wherein  his  personal  interest  will  conflict  with  the  interest  of  the  bene- 
ficiary. 
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4.  Tbusts  ^S9l66(2),  107— -Removal  of  Testamkntabt  Tbustkb  fob  Miwqlinq 
Trust  Funds  with  His  Own  and  Using  Them* as  Such.  ' 

In  action  by  executors  and  testamentary  trustees  for  an  accounting  and 
court's  approval  of  their  acts.  In  which  all  necessary  parties  are  served 
with  summons  and  c<Hnplalnt,  and  had  notice  of  a  motion  to  remove  a 
trustee  and  appeared  thereon,  court  had  Jurisdiction  to  entertain  motion, 
and  should  grant  it,  where  It  satisfactorily  appears  that  such  trustee  had 
continuously  mingled  trust  funds  with  his  own,  and  used  them  as  his 
own  property,  contrary  to  direction  of  will,  and  was  entirely  Ignorant  of, 
or  defiant  of,  principles  governing  administration  of  trust  funds. 

6.  Trusts  ^=»ie7 — In  Action  for  Accounting,  Notice  of  Motion  to  Remove 
Trustee  Need  Not  be  Given  Daughters  of  Trustee  Duly  Served. 

In  action  by  executors  and  trustees  under  a  will  against  all  parties  in- 
terested in  estate  for  an  accounting  and  court's  approval  of  their  acts, 
with  motion  by  certain  interested  parties  for  removal  of  a  trustee,  where 
two  defendants,  remaindermen  and  daughters  of  such  trustee,  though 
legally  served  with  process,  did  not  appear,  one  being  out  of  the  jurisdic- 
tion and  the  other  appearing  only  specially,  it  was  not  necessary  to  serve 
them  with  a  notice  of  a  motion  in  the  action  to  remove  their  father  as 
trustee. 

6.  Trusts  €3»167 — Jurisdiction  of  Court  to  Removs  Tbstamentart  Trus- 

tees. 

Executors  and  testamentary  trustees,  whose  exeoitorial  duties  had 
been  completely  performed  before  their  action  in  the  Supreme  Coiyrt  for 
an  accounting  and  court's  approval  of  their  acts,  making  all  Interested 
parties  defendants,  could  not  complain  that  papers  therein,  moving  for 
removal  of  one  of  such  trustees,  showed  that  he  had  not  ceased  to  act  as 
executor,  and  that  Supreme  Court  had  no  Jurisdiction  to  revoke  letters 
testamentary,  as  there  was  no  necessity  for  a  decree  separating  his  du- 
ties as  executor  and  as  trustee,  and  as  Supreme  Court  has  Jurisdiction  con- 
current with  that  of  the  Surrogate's  Court, 

7.  Trusts  ^s»i67 — Motion  for  Removal  of  Trustee  Mat  be  Granted  on  Ac- 

counting. 

Real  Property  Law,  §  112,  and  Code  Civ.  Proc.  {  768,  relating  to  re- 
moval of  trustees,  etc.,  are  permissive,  and  not  exclusive,  and  nothing 
therein  prohibits  the  removal  of  a  testamentary  trustee  on  motion  in  his 
action  for  an  accounting,  etc.,  as  power  of  court  to  act  comes  from 
Constitution,  specifically  granting  ^'general  Jurisdiction  in  law  and  equity." 

8.  Courts  ^=>480(1) — Having   Full  Jurisdiction  of  Cause  and  Parties, 

Will  Enjoin  Another  Suit  for  Same  Purpose. 

In  action  by  executors  and  trustees  under  a  will  for  an  accounting  and 
for  court's  approval  of  their  acts,  making  all  Interested  parties  defend- 
ants, the  court,  having  acquired  plenary  Jurisdiction  of  parties  and  sub- 
ject-matter, will  restrain  prosecution  of  a  separate  proceeding  for  removal 
of  a  trustee,  as  a  motion  in  such  action  for  his  removal,  being  Incidental 
and  ancillary,  would  come  clearly  within  sound  rule  that,  if  full  relief 
can  be  had  In  one  suit,  no  other  shall  be  allowed. 

Action  by  George  J.  Gould  and  others,  as  executors  and  trustees 
under  the  will  and  codicils  thereto  of  Jay  Gould,  deceased,  against 
George  J.  Gould,  individually  and  as  receiver,  etc.,  and  others,  for 
an  accounting  and  an  approval  by  the  court  of  the  acts  of  the  execu- 
tors and  trustees,  and  a  constructfon  of  certain  parts  of  the  will,  with 
motion  therein  by  Frank  Jay  Gould  and  others  for  the  removal  of 
George  J.  Gould  as  trustee,  opposed  by  George  J.  Gould,  trustee,  and 
others.    Motion  granted. 

Leonard  &  Walker,  of  New  York  City  (Samuel  Seabury  and  Walter 
B.  Walker,  both  of  New  York  City,  of  counsel),  for  defendant  Frank 
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Jay  Gould;  Coudert  Bros.,  of  New  York  City  (Lorenzo  Semple  and 
Howard  Thayer  Kingsbuiy,  both  of  New  York  City,  of  counsel), 
for  defendant  Duchesse  de  Talleyrand  (formerly  Anna  Gould) ;  Thom- 
as S.  Fuller,  of  New  York  City,  guardian  ad  litem  for  infant  defend- 
ant Helen  Margaret  Gould;  Walter  F.  Carter,  of  New  York  City, 
guardian  ad  litem  for  infant  defendant  Dorothy  Gould;  and  William 
Nelson  Cromwell,  of  New  York  City,  guardian  ad  litem  for  Marie, 
etc,  de  Castellane,  Georges,  etc.,  de  Castellane,  Charles,  etc.,  de  Sagan, 
Jason,  etc.,  de  Castellane,  Helene,  etc.,  de  Talleyrand — for  the  motion. 

Chadboume,  Babbitt  &  Wallace,  of  New  York  City  (William  Wal- 
lace, Jr.,  of  New  York  City,  of  counsel),  for  George  J.  Gould ;  Alton 
B.  Parker,  of  New  York  City,  for  Edwin  Gould,  individually  and  as 
trustee ;  Frank  Lawrence,  of  New  York  City,  appearing  specially  for 
Kingdon  Gould  and  Jay  Gould ;  and  Stanchfield  &  Levy,  of  New  York 
City  Qohn  B.  Stanchfield  and  Siegfried  F.  Hartman,  both  of  New  York 
City,  of  counsel),  appearing  specially  for  George  J.  Gould,  Jr.,  and 
Marjorie  Gould  Drexel — opposed. 

Frank  M.  Gould,  infant  remainderman,  opposed  (although  his 
guardian  ad  litem,  William  A.  W.  Stewart,  of  New  York  City,  is 
neutral). 

Helen  G.  Shepard,  by  her  attorneys,  De  Forest  Bros.,  of  New  York 
City,  is  neutral. 

WHITAKER,  J.  This  is  a  motion  to  remove  George  J.  Gould  as 
a  trustee  under  the  will  of  his  father,  Jay  Gould. 

Jay  Gould  died  leaving  a  will,  which  was  probated  in  January,  1893. 
The  provisions  of  this  will,  so  far  as  pertinent  to  the  questions  involv- 
ed, are  as  follows:  First,  there  were  specific  legacies  and  bequests 
made  which,  it  is  conceded,  have  been  paid  and  satisfied.  The  will 
then  provides  as  follows : 

"Fifth.  I  give,  devise  and  bequeath  aU  the  rest,  residue  and  remainder  of 
my  estate,  real,  peisonal  and  mixed,  of  every  name  and  nature  whatsoever 
and  wheiesoever  situate  of  which  I  shall  die  seized  or  possessed,  or  to  which 
I  may  be  entitled  at  the  time  of  my  decease,  unto  my  executrix  and  executors 
hereinafter  named  as  trustees,  the  survivors  and  survivor  of  them,  in  trust  for 
the  uses  and  purposes  following,  that  is  to  say : 

"1.  To  hold  or  sell,  convey  or  dispose  of  the  same  at  public  auction  or  pri- 
vate sale,  at  such  time  or  times  and  on  such  terms  as  they  or  the  survivors  or 
survivor  of  them  in  their  or  his  or  her  discretion  shall  deem  advisable. 

•*2.  To  divide  said  real  and  personal  estate  or  the  proceeds  thereof  into 
seven  equal  parts  or  shares  and  to  designate,  hold  and  invest  one  such  part 
or  share  for  my  said  wife,  and  to  collect  and  receive  and  pay  or  apply  the 
rents,  interest  and  income  of  the  part  or  share  so  set  apart  for  my  said  wife 
to  her  for  her  use  during  her  natural  life,  and  upon  her  death  to  pay,  assign, 
transfer  and  convey  the  part  or  share  so  held  in  trust  for  her  to  such  persons 
and  in  such  proportions  as  she  shall  appoint  and  direct  in  and  by  her  last  will 
and  testament ;  and  in  case  of  her  failure  to  make  such  testamentary  appoint- 
ment, then  to  my  children  then  surviving  and  to  the  issue  of  any  deceased 
child  share  and  share  alike,  per  stirpes  and  not  per  capita. 

"3.  To  designate,  hold  and  Invest  one  other  such  share  for  each  of  my  chil- 
dren, George  J.  Gould,  Edwin  Gould,  Howard  Gould,  Frank  Gould,  Helen  M. 
Gould  and  Anna  Gould,  and  to  collect  and  receive  and  pay  or  apply  the  rents, 
interest  and  income  from  the  part  or  share  so  set  apart  for  each  child  to  his  or 
ner  use  during  his  or  her  life ;   and  upon  the  death  of  any  of  said  children  to 
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pay,  assign,  transfer  or  conyey  the  part  or  share  so  held  in  trust  for  him  or  her 
to  his  or  her  issue  in  such  proportions  and  at  such  times  as  he  or  she  shall 
appoint  in  and  by  his  or  her  last  will  and  testament ;  and  in  case  of  failure  to 
make  such  testamentary  appointment,  then  to  such  Issue  absolutely  in  the  pro- 
portions provided  in  and  by  the  statutes  of  this  state  in  cases  of  intestacy. 

"4.  In  the  event  that  any  of  my  children  shall  die  without  issue,  then  to 
pay,  assign,  transfer  and  convey  the  part  or  share  of  the  one  so  dying  to  my 
surviving  children  and  to  the  issue  of  any  deceased  child  share  and  share  alike 
per  stirpes  and  not  per  capita. 

"Sixth.  I  direct  that  all  securities  in  which  said  trust  funds  shall  from 
time  to  time  be  invested  be  taken  and  held  by  said  trustees  in  their  name  as 
trustees  for  the  parties  respectively  for  whose  benefit  the  funds  are  severally 
set  apart  and  held  so  that  each  of  the  trust  funds  herein  provided  for  shall 
be  kept  separate  and  distinct  from  the  others,  and  the  accounts  thereof  shall 
be  separately  kept;  and  I  authorize  and  direct  my  said  executrix  and  execu- 
tois  and  trustees  to  employ  and  pay  out  of  the  funds  of  my  estate  all  the  clerks 
and  bookkeepers  that  may  be  necessary  for  this  purpose,    •    •    • 

''Tenth.  I  hereby  direct  that  all  stocks,  bonds  and  other  securities  belonging 
to  me  at  my  decease  shall  form  part  of  the  trusts  created  by  this  my  will  at 
such  values  as  shall  be  placed  upon  them  by  my  said  executrix  and  executors 
and  trustees,  but  I  hereby  authorize  them,  the  survivors  and  survivor  of  them, 
to  sell  and  dispose  of  the  same  or  any  of  them  whenever  in  their  discretion 
they  think  proper.  And  I  expressly  direct  tliat  my  executrix  and  executors 
and  trustees,  the  survivors  or  survivor  of  them,  are  not  to  be  held  responsible 
or  liable  for  or  charged  with  any  loss  or  depreciation  that  may  arise  by  hold- 
ing such  securities  or  any  securities  forming  part  of  the  trust  created  hereby ; 
and  I  hereby  empower  them,  the  survivors  or  survivor  of  them,  to  make  such 
investments  and  reinvestments  of  the  trust  moneys  in  securities  other  than 
those  in  which  trustees  are  authorized  to  invest  by  law,  in  the  absence  of 
testamentary  direction,  as  they  may  think  proper ;  and  I  further  authorize  and 
empower  them,  the  survivors  or  survivor  of  them,  to  call  in,  change,  invest 
and  reinvest  the  said  securities  and  investments  and  proceeds  thereof  when- 
ever and  as  often  as  they  may  deem  necessary. 

"In  the  event  of  any  differences  of  opinion  among  my  executrix  and  execu- 
tors and  trustees  as  to  the  holding  and  retaining  of  securities  or  investments, 
or  as  to  the  calling  in  or  making  investments  and  reinvestments  and  manage- 
ment of  the  estate  and  of  the  trusts  herein  created,  I  direct  that  so  long  as 
they  shall  be  five  in  number  the  decision  of  four  of  them  shall  be  condustveb 
and  when  and  so  long  as  their  number  shall  be  reduced  to  four  that  then 
the  decision  of  three  of  them  shall  in  like  manner  be  conclusive. 

"Eleventh.  I  nominate,  constitute  and  appoint  my  wife,  Helen  D.  Gould ;  my 
brother-in-law  Daniel  S.  Miller,  my  son  George  J.  Gould,  my  frigid  Thomea 
T.  Eckert,  and  my  second  son  Edwin  Gould  when  he  shall  ha^*?  reached  the 
age  of  twenty-one  years  executrix  and  executors  of  and  trustees  under  this 
my  list  will  and  testament:  Provided,  however,  and  the  appointment  of 
trustees  in  this  my  will  Is  subject  to  this  exception,  that  neither  of  the  per- 
sons herein  named  as  trustees  shall  be  trustee  of  the  fund,  share  or  iK>rtlon 
hereinbefore  directed  to  be  set  apart  and  to  be  held  for  him  or  her  or  for  his 
or  her  benefit,  but  as  to  such  fund  in  the  case  of  each  of  the  beneficiaries  who 
is  also  made  a  trustee  herein  the  trust  shall  vest  in  and  be  executed  by  the 
others  of  the  trustees  herein  named  and  the  survivors  and  survivor  of 
them.    •    ♦    • 

"Thirteenth.  I  desire  and  direct  that  in  lieu  of  the  commissions  provided  by 
statute  to  be  paid  to  executors  and  trustees  there  shall  be  paid  to  my  said  ex- 
ecutrix and  executors  and  trustees  for  their  services  the  sum  of  ten  thousand 
dollars  per  annum  each  so  long  as  they  shall  respectively  act  in  the  capaci- 
ties aforesaid:  Provided,  however,  and  said  appointments  of  said  executrix, 
executors  and  trustees  are  subject  to  the  further  condition,  that  no  commis- 
sion or  compensation  shall  be  charged  by  or  allowed  to  any  of  them  for  their 
services  as  executrix,  executors  and  trustees  other  than  as  above  provided, 
and  if  either  shall  decline  to  serve  on  said  condition  his  or  her  appointment 
as  such  executrix  or  executor  and  trustee  shall  cease  and  terminate." 
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The  first  codicil  provided  for  the  division  of  the  estate  into  six,  in- 
stead of  seven,  separate  trusts,  the  wife  having  died,  and  specifically 
confirms  the  direction  that  the  residuary^  estate  be  divided  into  six 
separate  trusts,  and  directs  that — 

"Said  shares  and  the  accounts  and  transactions  pertaining  thereto  shall  at 
all  times  be  kept  entirely  separate  and  distinct  and  shall  never  be  mixed 
or  mingled." 

The  present  trustees  are  George  J.  Gould,  Helen  G.  Shepard,  Ed- 
win Gould,  and  Howard  Gould. 

The  interested  parties  who  have  appeared  in  favor  of  the  motion 
are  as  follows:  Frank  Jay  Gould,  life  tenant;  Duchesse  de  Talley- 
rand (formerly  Anna  Gould),  life  tenant;  Helen  Margaret  Gould,  in- 
fant remainderman;  Dorothy  Gould,  infant  remainderman;  Marie, 
etc.,  de  Castellane,  infant  remainderman ;  Georges,  etc.,  de  Castellane, 
infant  remainderman;  Jason,  etc.,  de  Castellane,  infant  remainder- 
man; Charles,  etc.,  de  Sagan,  infant  remainderman;  Helene,  etc.,  de 
Talleyrand,  infant  remainderman. 

Those  who  opposed  the  motion  are  as  follows:  George  J.  Gould, 
trustee  and  life  tenant;  Edwin  Gould,  trustee  and  life  tenant;  King- 
don  Gould,  remainderman;  Jay  Gould,  remainderman;  Marjorie  G. 
Drexel,  remainderman;  George  J.  Gould,  Jr.,  remainderman;  Frank 
M.  Gould,  infant  remainderman  (although  his  guardian  ad  litem  is  neu- 
tral). 

The  only  other  appearance  was  Helen  G.  Shepard,  who  is  neutral. 

The  executorial  duties  of  the  trustees  have  all  been  performed  and 
completed. 

The  present  action,  in  which  George  J.  Gould,  Edwin  Gould,  Helen 
G.  Shepard  (formerly  Helen  M.  Gould)  and  Howard  Gould,  as  execu- 
tors and  trustees  under  the  last  will  and  testament  and  codicils  thereto 
I  of  Jay  Gould,  deceased,  are  plaintiffs,  and  all  the  parties  interested  in 

i  the  estate  are  defendants  (in  which  action  this  motion  is  made),  was 

begun  in  1916,  and  asks  for  an  accounting  and  the  approval  of  the 
court  of  all  the  acts  of  the  executors  and  trustees  and  a  construction 
of  certain  portions  of  the  will.  The  executors  and  trustees  have  ad- 
ministered the  estate,  which  amounted  to  over  $80,000,000,  for  23 
years,  and  during  that  entire  period  have  neither  accounted  nor  at- 
tempted to  account.  It  is  manifest  from  all  the  facts  before  the  court 
that  the  respondent  George  J.  Gould  was  in  practical  control  of  the 
management  of  the  entire  estate.  This,  of  course,  was  a  natural  con- 
sequence of  the  provisions  of  the  testator's  Qay  Gould's)  will,  which 
indicated  that  the  testator  had  great  confidence  in  the  judgment,  ability, 
integrity,  and  experience  of  the  respondent,  George  J.  Gould,  and  as 
matter  of  fact  the  will  made  him  the  sole  arbiter  under  certain  condi- 
tions. 

The  charges  made  against  the  respondent  George  J.  Gould  by  the 
moving  parties  are  substantially  as  follows: 

(1)  That  George  J.  Gould  has  exercised  a  dominating  influence  in 
the  management  and  administration  of  the  property  and  investments 
of  the  estate  of  Jay  Gould,  of  which  he  is  executor  and  trustee,  and 
I  has  dictated  its  policy  in  all,  or  nearly  all,  important  matters. 
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(2)  That  in  the  management  of  the  estate  he  has  habitually  subor- 
dinated the  interests  of  the  estate,  and  his  fiduciary  obligations  in  re- 
spect thereto,  to  his  individual  and  personal  interests. 

(3)  That  he  has  on  numerous  occasions  taken  advantage  of  his 
powers  and  opportunities  offered  to  him  by  his  official  capacity  as 
executor  and  trustee  of  the  estate  to  make  individual  and  personal 
profits  for  himself,  for  which  he  has  not  accounted  to  the  estate,  and 
to  cause  the  estate  to  assume  the  burden  of  losses  arising  out  of 
transactions  which  he  had  initiated  for  his  personal  account. 

(4)  That  he  has  conducted  speculations  in  securities  in  which  the 
estate  was  interested  in  such  a  manner  that  when  there  was  a  profit 
he  could  and  frequently  did  take  it  for  himself,  and  when  there  was  a 
loss  he  could  and  frequently  did  cause  such  loss  to  be  assumed  by  the 
estate. 

(5)  That  he  has  failed  to  exercise  common  prudence  and  diligence 
in  making  and  keeping  investments  for  the  estate ;  that  he  has  invested 
large  portions  of  the  estate  in  securities  of  a  highly  unsafe,  speculative, 
and  nonproductive  character,  and  has  kept  such  investments  when  he 
might  and  should  have  disposed  of  them,  often  for  the  purpose  of  serv- 
ing some  personal  interest  of  his  own,  and  frequently  resulting  in 
great  loss  to  the  estate,  both  of  principal  and  income. 

(6)  That  he  has  willfully  and  intentionally  disregarded  the  interests 
of  the  life  beneficiaries  by  investing  large  amounts  of  the  funds  of 
the  estate  in  nonincome-producing  securities  and  by  keeping  such 
investments  for  long  periods  of  time. 

(7)  That  through  his  dominating  influence  in  the  management  of  the 
estate  he  is  principally  responsible  for  the  failure  of  the  executors  and 
trustees  to  divide  the  estate  into  separate  shares  as  directed  by  the 
will. 

(8)  That  he  has  habitually  abused  the  discretion  and  powers  intrust- 
ed to  him  by  the  testator  for  his  own  individual  and  personal  benefit. 

(9)  That  he  has  failed  to  keep  proper,  sufficient,  intelligible,  and  cor- 
rect accounts  of  the  trust  estate. 

(10)  That  he  has  mingled  the  estate  funds  and  transactions  with  his 
own,  and  has  destroyed  a  large  number  of  his  own  records  and  ac- 
counts, whereby  the  facts  in  regard  thereto  might  appear. 

(11)  That  he  has  shown  by  his  conduct,  his  accounts,  and  his  testi- 
mony that  he  has  no  adequate  realization  of  the  duties  and  obligations 
of  a  fiduciary. 

It  is  also  claimed  that  he  made  false  quarterly  statements  to  the  par- 
ties interested  in  the  estate,  for  the  purpose  of  deceiving  them,  and  that 
he  is  unfit  to  administer  the  estate  intrusted  to  his  care  by  reason  of 
his  dishonest  actions,  ignorance  of  his  duties  as  trustee,  and  abuse  of 
discretion,  through  which  the  estate  has  lost  some  millions  of  dollars. 

There  are  a  large  number  of  specific  instances  of  wrongdoing  set 
forth  in  the  moving  papers,  tending  to  prove  the  above  allegations,  and 
which  set  forth  the  most  intricate,  complicated,  and  involved  stock 
and  bond  transactions,  amounting  to  vast  sums  of  money,  some  of 
which,  it  is  alleged  in  the  moving  papers,  resulted  in  large  secret  prof- 
its to  George  J.  Gould  personally,  which  were  never  turned  into  the 


Digitized  by  VjOOQIC 


Sup.  Ct)  0OmJ>  ¥•  GOULD  ^ 

(17*  N.T.B.) 

estate,  and  in  which  the  property  of  the  estate  was  used,  and  soitie  of 
which  resulted  in  losses,  which  losses  were  charged  to  the  estate. 

It  is  practically  impossible  to  unravel  and  see  completely  through  this 
apparent  legerdemain  of  finance  by  the  aid  only  of  affidavits.  Suffice 
it  to  say  that,  while  most  of  the  transactions  themselves  are  admitted, 
the  wrongfulness  of  them  is  cither  denied  or  attempted  to  be  explain- 
ed in  such  a  way  as  to  excuse  George  J.  Gould  of  any  violation  of  his 
duties  as  trustee,  and  although  the  evidence  preponderates  against 
George  J.  Gould's  denials  and  attempted  explanations,  concerning  some 
of  these  charges,  inasmuch  as  these  matters  are  controverted,  the  court 
will  not  pass  upon  them,  nor  base  its  determination  on  them  in  this  mo- 
tion. 

[1]  There  are,  however,  three  specific  charges  of  dereliction  of  duty 
and  abuse  of  trust  that  are  admitted  and  indisputably  proven.  The 
first  of  these  charges  is  the  failure  of  the  trustees  to  divide  the  estate 
into  six  separate  trusts.  The  will  contained  specific  and  mandatory 
provisions  that  this  should  be  done.  The  whole  scheme  of  the  will 
shows  that  the  testator  was  especially  insistent  upon  this  direction. 
This  is  accentuated  by  the  fact  that  subsequent  to  making  the  will  his 
first  codicil  again  reiterates  the  direction  in  most  positive  terms  that — 

"The  said  shares,  accounts  and  transactions  pertaining  thereto  shall  at  all 
times  be  kept  entirely  separate  and  distinct  and  shall  never  be  mixed  or 
mingled." 

The  trustees  have  entirely  ignored  this  positive  provision  of  the  will. 
By  thus  doing,  it  is  claimed,  the  respondent  George  J.  Gould,  was  able 
to  enter  into  the  financial  transactions  above  referred  to.  All  the 
papers  submitted  show  that  he  has  had  the  entire  estate  practically 
under  his  control.  The  failure  to  create  the  six  separate  trusts  was  in 
direct  defiance  of  the  most  positive  directions  of  the  testator ;  it  tend- 
ed to  violate  the  statute  against  perpetuities  and  defeated  the  entire  plan 
of  the  testator  in  the  distribution  of  his  estate.  It  deprived  and  con- 
tinues to  deprive  each  beneficiary  of  the  protection  and  security  which 
would  have  followed  the  separation  of  his  or  her  fund.  The  creation 
of  the  separate  trusts  would  have  avoided  the  loss  of  one  of  the  trusts 
being  borne  by  the  others.  It  would  have  avoided  the  anomalous  posi- 
tion of  a  trustee  being  also  the  beneficiary.  It  would  have  prevented 
the  use  of  the  entire  estate  in  individual  business  enterprises,  and  . 
would  have  enabled  each  beneficiary  to  know  approximately  the  ex- 
tent of  his  or  her  interest. 

It  would  seem  unnecessary  to  cite  judicial  authorities  to  sustain  the 
determination  that  the  absolute  and  continued  refusal  of  a  testamen- 
tary trustee  to  obey  the  proper  expressed  directions  of  the  testator 
is  legal  ground  for  his  removal.  The  trustee  is  appointed  expressly 
for  that  purpose,  and  when  he  persistently  and  intentionally  refuses  to 
perform  the  very  purpose  for  which  he  is  appointed,  and  acts  direct- 
ly contrary  to  that  purpose,  he  should  not  be  allowed  to  remain  as 
trustee. 

There  is,  however,  judicial  authority  holding  that  the  refusal  or  neg- 
lect of  a  testamentary  trustee  to  follow  the  legal  instructions  of  the 
testator  is  ground  for  removal.    Matter  of  Hoysradt,  20  Misc.  Rep. 
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265,  45  N.  Y.  Supp.  841 ;  Widmayer  v.  Widmayer,  76  Hun,  251, 
27  N.  Y.  Supp.  773;  Matter  of  Havemeyer,  3  App.  Div.  519,  38  N.  Y. 
Supp.  292.  There  is  no  valid  excuse  nor  justification  shown  in  the 
papers  for  the  failure  and  continuous  refusal  of  the  trustees  to  obey 
the  express  instructions  of  tM  testator  to  divide  the  estate  into  six 
separate  trusts. 

[2]  There  is  another  charge  against  the  trustee  George  J.  Gould, 
which  does  not  relate  to  failure  or  neglect  to  carry  out  the  directions 
of  the  will,  but  relates  to  an  alleged  wrongful  affirmative  act  on  the 
part  of  George  J.  Gould.  The  facts  which  constitute  the  alleged 
wrongful  act  are  conceded,  but  the  wrongfulness  of  the  act  is  denied, 
and  the  conduct  of  George  J.  Gould  in  relation  thereto  is  sought  to  be 
justified.  The  facts  concerning  this  alleged  wrongful  act  are  sub- 
stantially as  follows: 

In  the  early  part  of  June,  1909,  the  estate  owned  210,028  shares  of 
the  capital  stock  of  the  Western  Union  Telegraph  Company.  Thomas 
L.  Chadboume,  who  was  in  the  employ  of  George  J.  Gould,  and  who 
was  his  attorney,  and  who  acted  as  his  agent  in  the  transaction,  ne- 
gotiated, at  the  sole  request  of  George  J.  Gould,  a  sale  of  this  stock 
at  $75  a  share,  and  the  purchaser  agreed,  in  consideration  of  getting 
29,000  shares,  to  pay  a  bonus  of  $10  a  share,  making  the  price  to  the 
purchaser  $85  a  share.  The  shares  of  the  Goulds  which  were  sold 
were  held  as  follows :  Estate  of  Jay  Gould,  210,028 ;  George  J.  Gould, 
individually,  7,823;  Edwin  Gould,  individually,  10,300;  Frank  J. 
Gould,  901.  This  made  up  the  229,052  shares  which  were  sold  by 
Thomas  L.  Chadboume  at  the  request  of  George  J.  Gould. 

This  stock  was  delivered  and  paid  for  by  the  purchaser,  and  George 
J.  Gould  received  the  money  for  the  estate  stock.  Thomas  L.  Chad- 
boume, the  agent  of  George  J.  Gould,  received  a  commission  from  the 
purchaser  of  $3.50  on  each  share  bought  by  him.  The  total  amount 
of  this  commission  on  the  shares  held  and  which  were  owned  by  the 
estate  was  $735,098.  This  commission  was  paid  by  Thomas  L.  Chad- 
bourne  to  George  J.  Gould,  who  thereafter  returned  to  Thomas  L. 
Chadboume  the  sum  of  $125,000.  George  J.  Gould  received  from  this 
transaction  $620,401.71  as  a  commission  and  secret  profit  on  the  sale 
of  the  stock  belonging  to  the  estate  of  which  he  is  trustee.  This  profit 
was  received  in  April,  1909. 

George  J.  Gould  kept  the  sum  of  $620,401.71  as  his  own  for  a  period 
of  8  years  and  made  no  mention  of  it.  Not  until  after  this  action  had 
been  begun,  and  the  facts  alleged  in  the  answer  of  the  defendant  Frank 
J.  Gould  disclosed  the  transaction,  did  George  J.  Gould  pay  over  this 
commission  to  the  estate,  and  even  then  he  paid  no  interest,  and  even 
now  positively  refuses  to  pay  any  interest,  notwithstanding  he  has  had 
the  money  for  a  period  of  8  years.  Helen  G.  Shepard  was  never  con- 
sulted concerning  the  sale  of  the  Western  Union  Telegraph  Company 
stock  and  had  no  knowledge  of  the  transaction. 

The  repayment  of  this  sum  to  the  estate  by  George  J.  Gould,  after 
having  retained  it  for  8  years,  furnishes  no  justification  or  excuse. 
Matter  of  Havemeyer,  supra.  This  repayment  was  only  made  when 
the  facts  were  disclosed  by  Frank  J.  Gould  and  were  set  up  in  his  an- 
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swer  as  a  ground  for  relief.  The  repaynntent  was  made  after  dis- 
covery of  the  wrong  by  those  whose  interests  were  adversely  affected 
and  8  years  after  George  J.  Gould  received  the  money.  This  belated 
restitution  under  pressure  or  apprehension  of  adverse  proceedings  does 
not  so  palliate  the  original  wrong  as  to  justify  a  court  of  equity  in  ap- 
proving or  overlooking  it.  It  was  not  regret  for  or  recognition  of  the 
wrong  itself  that  caused  restitution ;  it  was  the  discovery  of  the  wrong 
by  others  that  seemed  to  awaken  the  trustee's  conscience. 

[3J  The  trustee  George  J.  Gould,  aided  by  his  counsel,  seeks  to 
justify  this  transaction  as  a  legal,  ethical,  and  proper  act.  A  number 
of  cases  are  cited  by  counsel,  none  of  which,  however,  in  the  opinion 
of  this  court,  justify  the  respondent,  even  though  he  has  returned  the 
money.  The  rule  laid  down  by  the  Appellate  Division  of  the  Supreme 
Court  in  Pyle  v.  Pyle,  137  App.  Div.  568,  122  N.  Y.  Supp,  256,  affirm- 
ed 199  N.  Y.  538,  92  N.  E.  1099,  is  directly  applicable,  and  is  as  fol- 
lows: 

"It  l3  a  fundamental  rule  relating  to  the  acts  of  a  testamentary  trustee 
that  he  must  not  only  act  for  the  benefit  of  the  trust  estate,  but  also  in  such  a 
way  as  not  to  gain  any  advantage,  directly  or  indirectly,  except  such  as  the 
law  specifioally  gives  hiin,  for  himself.  He  owes  an  undivided  duty  to  his  bene- 
ficiary, and  he  must  not,  under  any  circumstance,  place  himself  in  a  position 
whereby  his  personal  interest  will  come  in  conflict  ¥^th  the  interest  of  his 
cestui  que  trust" 

A  trustee  must  act  in  good  fai^h  and  will  not  be  permitted  to  use  his 
trusteeship  for  his  individual  advantage,  benefit,  or  profit.  Getty  v. 
Devlin,  70  N*  Y.  504;  Bosworth  v.  Allen,  168  N.  Y.  157,  61  N.  E. 
163,  55  L.  R.  A.  751,  85  Am.  St.  Rep.  667. 

The  compensation  of  George  J.  Gould  as  trustee  is  fixed  by  the  will 
at  $10,000  a  year,  and  probably  the  special  legacy  of  $5,000,000  was 
taken  into  consideration  in  determining  the  amount  of  such  compensa- 
tion. The  $10,000  was  all  the  money  George  J.  Gould  was  entitled  to 
receive  as  trustee  each  year,  and  that  sum  was  to  be  his  compensation 
for  the  management  of  the  estate,  and  the  will  forbids  any  further 
compensation. 

[4]  It  is  also  further  conceded  that  George  J.  Gould  has  continu- 
ously mingled  the  trust  ftmds  with  his  own  funds  and  used  them  as  if 
they  were  his  individual  property.  As  matter  of  fact,  he  has  stated 
under  oath  that  he  considered  that  he  sustained  toward  the  estate  funds 
and  property  a  debtor  and  creditor  relation,  and  that  he  so  acted. 

The  foregoing  admitted  negative  and  affirmative  acts,  in  the  opinion 
of  this  court,  not  only  justify,  but  require,  a  court  of  equity  to  sum- 
marily remove  the  trustee  guilty  of  and  primarily  to  blame  for  them. 
Especially  is  this  true  when  the  trustee  not  only  justifies,  but  also  main- 
tains, that  such  negative  and'affirmative  acts  are  in  no  way  a  violation 
of  his  duties  as  trustee,  and  in  his  prayer  for  relief  in  his  action  for 
an  accounting  he  specifically  requests  the  court  to  confirm  and  approve 
these  improper  acts. 

The  only  inference  to  be  drawn  from  this  position  taken  by  the  trus- 
tee is  that  he  is  either  entirely  ignorant  or  boldly  defiant  of  the  ordi- 
nary principles  governing  the  administration  of  trust  estates ;  and  the 
interests  of  cestui  que  trusts,  and  especially  the  infant  remaindermen 
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who  are  particularly  under  the  protection  of  the  court,  demand  that 
George  J.  Gould  should  be  removed  as  testamentary  trustee. 

The  question  has  been  raised,  however,  by  way  of  preliminary  objec- 
tion, and  vigorously  maintained  by  oral  argument  and  voluminous 
briefs,  that  this  court  has  no  jurisdiction  in  this  action  to  reinove  the 
respondent  by  means  of  this  motion.  The  preliminary  objections  to 
the  right  of  the  court  to  entertain  this  motion  are  as  follows : 

"(1)    •    •    • 

*'(2)  That  this  proceedinsr  was  improperly  commenced  by  an  order  to  show 
cause  directed  only  to  George  J.  Gould." 

The  answer  to  this  contention  is  that  George  J.  Gould  is  the  only- 
trustee  whose  removal  is  sought. 

"(3)  That  the  parties  necessary  to  a  proceeding  for  the  removal  of  an  ex- 
ecutor and  trustee  are  not  before  the  court,  because — 

*'(a)  No  proper  service  of  the  papers  was  made  on  any  of  the  necessary 
parties  other  than  the  respondent  executor  and  trustee;  and 

*'(b)  No  attempt  was  made  at  service  on  certain  of  the  necessary  parties." 

In  answer  to  this  objection,  and  its  subdivisions,  it  is  only  necessary^ 
in  the  court's  opinion,  to  state  that  the  motion  is  made  in  a  pending  ac- 
tion, in  which  action  all  the  necessary  parties  were  served  with  the 
summons  and  complaint,  and  that  all  the  parties  who  appeared  in  this 
action  have  had  notice  of  this  motion  and  have  actually  appeared  and 
are  before  the  court. 

[5]  Those  who  did  not  appear  in  this  action,  but  defaulted,  are 
Lady  Decies  (formerly  Vivien  Gould),  a  daughter  of  George  J.  Gould 
and  a  remainderman,  who  is  not  within  the  jurisdiction  of  the  court, 
and  who  has  not  been  served  with  notice  of  this  motion,  and  Marjorie 
G.  Drexel,  also  a  daughter  of  George  J.  Gould  and  a  remainderman. 
Her  attorneys,  however,  have  appeared  "specially." 

As  before  stated,  all  the  parties  that  were  defendants  in  the  action, 
with  the  exception  of  Lady  Decies  and  Marjorie  G.  Drexel,  have  ac- 
tually appeared  on  this  motion.  Inasmuch  as  these  two  defendants  did 
not  appear  in  the  action,  although  legally  served  with  process,  and 
this  motion  being  one  brought  in  the  action,  it  was  not  necessary,  in 
the  opinion  of  the  court,  to  serve  them  with  a  notice  of  this  motion. 
Moreover,  they  are  the  daughters  of  the  trustee  whose  removal  is 
sought.  Had  the  respondent  obeyed  the  express  instructions  of  the 
will  and  divided  the  estate  into  separate  trusts,  they  would  have  had 
no  interest  in  this  motion,  because  the  respondent  would  not  have 
been  a  trustee  of  the  fund  in  which  they  had  an  interest.  By  raising 
the  question  he  is  really  trying  to  take  advantage  of  his  own  wrong. 
The  presence  of  neither  of  them  is  necessary  to  a  complete  determina- 
tion of  this  motion  nor  its  enforcement.  Ample  justice  can  be  done 
to  these  parties  without  affecting  their  interests  injuriously  (16  Cyc. 
190) ;  the  motion  being  to  protect  their  interests  and  to  remove,  and 
not  to  appoint,  a  trustee. 

"(4)  That  the  moving  papers  show  that  George  J.  Gould  has  not  ceased  to  act 
as  executor  under  the  will,  and  that  the  Supreme  Court  has  no  jurisdiction  to- 
revoke  his  letters  testamentary,  a  matter  which  is  within  the  exclusive  Juris- 
diction of  the  Surrogate's  Ck)urt" 
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[6]  This  objection  is,  in  the  opinion  of  the  court,  based  upon  a  mis- 
taken statement  of  fact  and  an  incorrect  conclusion  of  law.  The  com- 
plaint itself  shows  that  all  the  executorial  duties  have  been  completely 
performed,  and  George  J.  Gould  is  now  actually  acting  as  trustee,  and 
has  been  for  years,  and  not  as  executor,,  except  in  name.  There  was 
no  necessity  of  a  decree  separating  his  duties  as  executor  and  trustee. 
Matter  of  Kellogg,  214  N.  Y.  460,  108  N.  E.  844,  Ann.  Gas.  191:6D, 
1298.  Having  brought  this  action  in  the  Supreme  Court,  George  J. 
Gould  cannot  object  to  its  jurisdiction,  which  is  concurrent  with  the 
jurisdiction  of  the  Surrogate's  Court.  Sanders  v.  Soutter,  126  N.  Y. 
193,  27  N.  E.  263;  Ludwig  v.  Bungart,  48  App.  Div.  613,  63  N.  Y. 
Supp.  91. 

[7]  Counsel  states  his  main  point  in  opposition  to  this  motion  as 
follows : 

•*Thls  court  can  remove  George  J.  Gould  aa  testamentary  trustee  because 
of  his  alleged  misconduct  or  unfitness  only  in  an  action  or  special  proceeding 
brought  for  that  purpose,  and  camiot  remove  him  by  an  order  made  on. motion 
in  thla  action  for  a  construction  of  the  will  and  an  accounting." 

The  statute  relied  upon  to  support  this  contention  is  section  112  of 
the  Real  Property  Law  (Consol.  Laws,  c.  50),  which,  so  far  as  it  is 
material  to  the  question  under  discussion,  provides  as  follows : 

**Section  112.  Resignation  or  Removal  of  Trustee  and  Appointment  of  Suc- 
cessor. The  Supreme  Court  has  power,  subject  to  the  regulations  established 
for  the  purpose  in  the  general  rules  of  practice : 

"1.    •    •    • 

"2.  In  an  action  brought,  or  on  a  petition  presented,  by  any  person  Inter- 
ested In  the  trust,  to  remove  a  trustee  who  has  violated  or  threatens  to  violate 
his  trust,  or  who  is  insolvent,  or  whose  insolvency  is  apprehended,  or  who  for 
any  other  cause  shall  be  deemed  to  be  an  unsuitable  person  to  execute  the 
trust" 

Section  768  of  the  Code  of  Civil  Procedure  provides  as  follows : 

"Any  proceeding  which  Is  required  by  statute  to  be  instituted  by  petition 
may  also  be  instituted  by  an  affidavit  setting  forth  the  matter  which  it  is  requir- 
ed that  the  petition  shall  contain,  accompanying  a  notice  of  an  application  for 
the  r^ief  which  would  properly  be  prayed  for  in  the  petition.    •    •    • »» 

In  view  of  these  provisions,  the  only  question  is  as  to  the  power  of 
the  court  to  grant  the  relief  asked  for  in  this  motion.  It  is  conceded 
by  respondent  that  if  this  proceeding  had  been  by  petition,  insti- 
tuted as  an  independent  and  separate  ^proceeding,  there  would  have 
been  no  question  as  to  the  power  of  the  court.  The  distinction  is  cer- 
tainly very  fine  and  technical.  The  same  parties  and  the  same  facts  are 
before  the  court  upon  this  motion  that  would  have  been  before  the 
court  upon  a  separate,  independent  proceeding.  The  court  has  ac- 
quired complete  jurisdiction  over  the  parties  and  the  subject-matter. 

The  provisions  of  the  statute  are  not  exclusive.  They  are  permis- 
sive. There  is  nothing  in  the  statute  prohibiting  the  removal  of  a 
testamentary  trustee  by  motion  in  an  action  for  an  accounting,  etc. 
The  court  does  not  derive  its  power  to  remove  a  testamentary  trus- 
tee from  this  statute,  as  is  claimed  by  counsel  for  the  respondent.  The 
court's  power  comes  from  the  Constitution,  which  specifically  grants 
it    "General  jurisdiction  in  law  and  equity"  is  given  by  the  Consti- 
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tution,  and  the  power  to  remove  a  testamentary  trustee  is  peculiarly 
an  equitable  power,  which  has  always  been  exercised  by  the  English 
Court  of  Chancery  and  the  Supreme  Court  of  this  state.  This  power 
cannot  be  limited  by  the  Legislature.  People  v.  Nichols,  79  N.  Y. 
582,590. 

The  court  unquestionably  has  power  to  remove  the  respondent  as 
testamentary  trustee  upon  the  trial  of  this  accounting  action,  if  in  the 
opinion  of  the  court  tihe  actions  of  the  trustee  require  it  (Carrier  v. 
Carrier,  226  N.  Y.  114,  123  N.  E.  135),  and  the  court  should  exercise 
that  power  in  the  present  case  in  advance  of  the  trial  (which  may  not 
take  place  in  a  very  long  time),  if  in  its  judgment  the  admitted  facts 
require  such  removal  for  the  proper  preservation  of  the  trust  estate 
(Matter  of  Fernbacher,  17  Abb.  N.  C.  339;  Matter  of  Mallon,  38 
Misc.  Rep.  27,  76  N.  Y.  Supp.  879). 

Counsel  for  respondent  in  their  brief  lay  great  stress  upon  two  in- 
jurious consequences  that  will  result  to  the  respondent,  should  the 
court  determine  that  the  relief  sought  may  be  had  by  means  of  this 
motion : 

First,  "the  right  of  the  trustee  to  be  heard  in  open  court  and  to  adduce  com- 
mon law  evldenee  on  the  disputed  questions  of  fact/'  and,  second,  **the  right  to 
appeal  from  an  order  of  the  Appellate  Diyision  to  the  Court  of  Appeals.*' 

In  answer  to  the  first  alleged  injurious  consequence  it  is  only  nec- 
essary to  state  that  the  respondent  has  been  fully  heard,  and  the  facts 
which  tliis  court  holds  are  sufficient  to  require  the  removal  of  the  re- 
spondent are  admitted.  No  further  evidence  is  required.  More- 
over, in  a  proceeding  by  petition  under  the  statute,  the  facts  would  be 
submitted  in  the  form  of  Affidavits.  Matter  of  Warren,  125  App. 
Div.  169,  172,  109  N.  Y.  Supp.  202;  Matter  of  Keller,  142  App.  Div. 
454,  127  N.  Y.  Supp.  16. 

In  so  far  as  the  right  to  appeal  is  concerned,  either  party  has  a 
right  to  appeal  to  the  Appellate  Division  from  either  the  granting  or 
denial  of  the  motion.  It  does  not  seem  necessary  to  argue  the  proposi- 
tion that  the  action  of  the  court  should  not  be  determined  or  controlled 
by  the  Code  provision  in  regard  to  the  right  of  the  parties  to  appeal 
to  the  Court  of  Appeals. 

There  is  an  action  pending  in  which  the  respondent  is  a  plaintiff  as 
trustee  and  all  interested  parties  are  defendants,  all  of  whom  have 
been  duly  served  with  process  and  have  appeared,  with  the  exception 
of  two  who  are  in  default.  All  the  infants  have  appeared  by  guard- 
ians duly  appointed,  who  almost  imanimously  request  the  removal  of 
the  respondent,  as  above  stated.  It  is  admitted,  and  the  court  has 
found,  that  the  respondent  trustee  has  failed  to  do  and  has  done  things 
which,  for  the  preservation  of  the  estate,  requires  his  removal.  All 
necessary  parties  are  not  only  actually  before  the  court,  but  they 
have  been  fully  heard.  They  are,  it  is  true,  before  the  court  by  means 
of  this  motion,  instead  o^  a  separate  proceeding. 

It  is  claimed  by  the  respondent's  attorney  that  there  is  no  precedent 
for  removing  the  respondent  trustee  by  means  of  the  present  motion, 
and,  by  reason  of  there  being  no  precedent,  he  contends  that,  not- 
withstanding all  the  necessary  parties  are  before  the  court  and  have 
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been  fully  heard,  and  that  the  issues  and  evidence  are  exactly  the 
same  as  though  the  parties  had  been  brought  in  by  means  of  an  ac- 
tion or  independent  proceeding,  the  court,  nevertheless,  has  no  juris- 
diction to  remove  the  respondent  by  motion.  While  the  court  thinks 
there  is  precedent  for  the  removal  of  the  respondent  by  means  of  this 
motion,  even  assuming  that  there  is  no  direct  precedent,  the  fact  that 
the  court  has  heretofore  failed  to  exercise  a  power  is  neither  an  ar- 
gument nor  presumption  against  the  existence  of  such  a  power.  A 
court  of  equity  will  not  refuse  to  exercise  a  power  simply  because 
there  may  be  no  judicial  precedent  for  its  exercise. 

In  People  v.  Norton,  9  N.  Y.  176,  the  court,  speaking  through  Rug- 
gles,  C.  J.,  said: 

"The  Court  of  Chancery  had  general  jurisdiction  of  aU  cases  of  trust,  and 
had  the  power  by  its  general  authority,  independent  of  any  statute,  to  displace 
a  trustee  on  good  cause  shown.  •  •  •  It  Is  said  that  this  must  in  all 
cases,  according  to  the  course  and  practice  of  that  court,  be  done  by  bill  and 
not  upon  petition.  But  a  departure  from  the  usual  practice  of  the  court  in 
doing  an  act  which  the  court  has  authority  to  do,  does  not  render  the  act 
void." 

In  Youngs  v.  Carter,  10  Hun,  194,  Mr.  Justice  Daniels,  in  discussing 
the  equitable  jurisdiction  of  the  Supreme  Court,  said : 

"  •  •  •  It  now  extends  to  all  cases  of  law  and  equity,  by  virtue  of  the 
provision  of  the  Constitution.  •  •  •  The  authority  ^ven,  in  terms,  is 
'general  Jurisdiction  in  law  and  equity,'  and  that,  of  necessity,  includes  all 
cases  which  may  be  properly  comprehended  by  established  and  existing 
equitable  principles.  The  test  of  Jurisdiction  cannot  be  restricted  to  the  exist- 
ence of  some  definite  precedent  for  the  action  which  may  be  brought  That 
would  destroy  the  flexibility  required  to  maintain  the  utility  of  the  court,  in 
the  demands  necessarUy  made  for  the  exercise  of  its  authority  in  new  cases 
always  arising  out  of  the  enterprises  and  progress  of  society.  The  novelty  of 
the  case  can  form  no  well-founded  objection  to  the  Jurisdiction  over  it,  if  it 
falls  within  the  Unfits  of  any  defined  equitable  principle.  That  must  consti- 
tute the  test  of  the  court's  authority,  and  not  the  existence  or  absence  of  prec- 
edent for  the  case  over  which  it  may  be  invoked." 

Mr.  Justice  Follett,  in  Davis  v.  Zimmerman,  91  Hun,  489,  36  N. 
Y.  Supp.  303,  restated  the  same  principle,  and  said : 

"The  Supreme  Court  of  this  state  has  original  and  general  Jurisdiction  of 
all  cases  in  law  and  equity  •  ♦  ♦  with  unlimited  power  to  protect  the 
rights  of  persons  and  property  by  adopting  and  enforcing  all  of  the  remedies 
afforded  by  an  enlightened  Jurisprudence  which  are  not  inconsistent  with  the 
Constitution  of  the  state,  and  it  is  its  privilege  and  duty  to  mold  and  expand 
its  processes,  so  as  to  afford  adequate  protection  to  the  rights  of  all  citizens." 

[8]  It  is  not  only,  therefore,  the  opinion  of  the  court  that  it  has 
ample  power  to  remove  the  respondent  trustee  by  means  of  this  mo- 
tion, but  it  is  also  the  opinion  of  the  court  that  inasmuch  as  the  court 
has  acquired  plenary  jurisdiction  of  the  parties  and  the  subject- 
matter  through  the  action  for  an  accounting,  in  which  action  power 
of  removal  is  incident  and  ancillary,  that  the  court  would  and  should 
actually  restrain  the  prosecution  of  any  separate  proceeding  insti- 
tuted for  that  purpose.  Such  proceeding  would  come  clearly  within 
the  sound  and  sensible  rule  that  if  full  relief  can  be  had  in  one  suit, 
no  other  shall  be  allowed.  Groshon  v.  L<yon,  16  Barb.  461 ;  Foote 
178N.Y.S.— 4 
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V.  Bruggerhof,  84  Huh,  473,  32  N.  Y.  Supp.  397;  Metropolitan  Trust 
Co.  V.  Stallo,  166  App.  Div.  649,  152  N.  Y.  Supp.  173. 

Reducing  the  objections  and  demands  of  the  respondent  trustee  to 
a  minimum,  the  real  substance  of  them  is  that,  notwithstanding  all 
necessary  parties  are  in  the  court  and  have  been  heard,  they  should 
nevertheless  be  driven  out,  simply  because  they  entered  through  the 
wrong  door. ' 

In  conclusion,  the  court  desires  to  say  that  the  affirmative  acts  al- 
leged against  George  J.  Gould  do  not  involve  the  cotrustee,  Helen  G. 
Shepard.  She  evidently  knew  little  of  the  very  complicated  transac- 
tions carried  on  by  George  J.  Gould,  and  trusted  him  absolutely,  as 
an  honest  woman  with  an  unsuspecting  mind  would  naturally  trust 
a  brother  in  whom  their  father  had  imposed  such  implicit  confidence. 

There  have  been  other  questions  raised  and  discussed  by  the  parties 
at  great  length.  While  these  questions  have  been  considered,  they  are, 
in  the  opinion  of  the  court,  incidental  and  subsidiary  to  the  main 
question.     To  discuss  them  would  serve  no  practical  purpose. 

The  motion  to  remove  George  J.  Gould  as  one  of  the  trustees  of 
the  estate  of  Jay  Gould  is  granted,  and  an  order  to  that  effect  may  be 
entered. 

Motion  granted. 


(189  App.  Div.  90) 

In  re  FRIEDLANDER. 

(Supreme  Court,  Appellate  Division,  Second  Department    October  8,  1919.) 

L  ExECUTOBS  AND  AdministbAtobs  <S=»89— Execittbix  Cabbtinq  ow  Deceas- 
ed's Business  C^aboed  with  Cabe  of  Obdinabilt  Pbudent  Business 
Man. 

An  executrix,  authorized  by  the  will  to  operate  testator's  business,  was 
required  only  to  exercise  such  a  degree  of  care  In  realizing  on  the  ac- 
counts due  the  business  as  Is  exercised  by  the  ordinarily  prudent  busi- 
ness man,  though  she  has  the  burden  to  prove  that  claims  were  not  lost 
through  her  negligence. 

2.  OOUBTS  ^=>2()2(5) — SUPBEMB  GOXTBT  ON  APPEAL  FBOM  SUBBOOATE  ON  FACTS, 

HAT  Review  and  Take  Fubtheb  Evidence. 

Under  Code  Civ.  Proc,  |  2763,  where  an  appeal  from  a  surrogate's  de- 
cree is  taken  on  the  facts,  the  Supreme  Court  is  not  solely  a  court  of  re- 
view, but  has  the  same  power  to  decide  questions  of  fact  that  the  surro- 
gate had,  and  in  its  discretion  may  receive  further  testimony  or  docu- 
mentary evidence,  and  appoint  a  referee. 

3.  Executobs  and  Administbatobs  ^=>93(2) — Executbix  Authobized  to  Con- 

tinue Business  Accountable  only  fob  Good  Faith, 

An  executrix,  who  under  the  will  was  authorized  to  continue  testator's 
business  as  long  as  it  was  deemed  for  the  best  interests  of  the  estate,  was 
accountable  only  for  good  faith  in  the  exercise  of  the  discretion  vested  In 
her,  and  was  not  responsible  for  errors  of  judgment. 

4.  Pabent  and  Child  ^=^3(2) — Motiieb  as  Executbix  Entitled  to  Allow- 

ance FOB  SUPPOBT  OF  CllILDBEN  OUT  OF  THEIB  TbUST  EsTATB. 

A  mother,  as  executrix  of  her  deceased  husband^s  will,  h^ld  entitled  to 
proper  allowance  for  past  expenses  iu  the  support  of  her  Infant  children 
out  of  the  income  of  a  trust  estate  devoted  by  the  will  to  their  support,  edu- 
cation, and  maintenance. 

^s>For  other  cases  see  same  topic  &  KEY- NUMBER  in  all  Key-Numbered  Digests  6  Indexes 
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Appeal  from  Surrogate's  Court,  Kings  County. 

In  the  matter  of  the  judicial  settlement  of  Lillian  B.  Friedlander, 
now  Lillian  B.  Leavitt,  as  executrix,  etc.,  of  Joseph  B.  Friedlander, 
deceased.  From  a  decree  of  the  Surrogate's  Court,  settling  her  ac- 
counts, the  executrix  appeals.  Decree  modified  in  accordance  with 
the  opinion,  and,  as  modified,  affirmed. 

See,  also,  185  App.  Div.  936,  172  N.  Y.  Supp.  892. 

Argued  before  JENKS,  P.  J.,  and  PUTNAM,  BLACKMAR,  KElr 
LY,  and  JAYCOX,  JJ. 

Max  D.  Steuer,  of  New  York  City  (Henry  Danziger,  of  New  York 
City,  on  the  brief),  for  appellant. 

Everett  V.  Abbot,  Harry  M.  Marks,  Hugo  Wintner,  and  Henry  L. 
Moses,  all  of  New  York  City,  for  respondents. 

BLACKMAR,  J.  The  record  of  the  case  is  long  and  the  accounts 
intricate  and  complicated,  chiefly  for  three  reasons :  First,  the  power 
granted  the  executrix  to  continue  the  business ;  second,  the  provision 
of  the  decree  appealed  from,  which  vacates  a  final  decree  made  by  the 
surrogate's  predecessor  in  office,  dated  April  11,  1907,  settling  the  ac- 
counts of  the  executrix ;  and,  third,  the  basing  of  the  accounts  on  the 
vacated  decree.  We  shall  confine  ourselves  to  stating  the  conclusion 
at  which  we  have  arrived  on  the  points  presented  to  our  consideration 
by  the  appellant,  with  a  brief  statement  of  the  reason  therefor.  The 
accounts  as  filed  admitted  a  balance  of  assets  for  distribution  of  $3,- 
513.99.  The  decree  charged  the  appellant  with  a  balance  of  $107,- 
219.56.  '  The  appellant  claims  that  the  decree  was  erroneous  in  the 
following  respects: 

A.  The  payment  to  J.  A.  Solomon  should  have  been  allowed,  $1,- 
827.93. 

B.  The  executrix  should  not  have  been  charged  with  the  uncollect- 
ed debts  due  the  business,  $10,715.44. 

C.  She  should  have  been  credited  with  loss  in  the  business  after 
October  24,  1908,  $4,400;  less  profits,  $1,726.47— $2,673.53. 

D.  She  should  not  have  been  charged  with  the  sum  of  $2,598.80 
allowed  N.  Bernstein,  and  with  $5,342.36  allowed  to  L.  Bernstein  on 
the  sale  of  the  business— $7,941.16. 

E.  She  should  have  been  allowed  for  the  maintenance  of  the  in- 
fants, $45,993.71. 

F.  The  interest  item  charged  against  her,  amounting  to  $33,032,16, 
should  be  modified  as  required  by  any  allowance  which  may  be  made. 

We  will  consider  the  claims  separately: 

A.  The  respondents  admit  that  the  payment  of  $1,827.93  should  be 
allowed. 

[1]  B.  The  executrix,  having  been  authorized  by  the  will,  had, 
at  the  time  the  accounts  were  filed,  uncollected  debts  amounting  to 
$10,715.44.  The  surrogate  held  that  the  executrix  was  acting  within 
the  scope  of  the  power  conferred  on  her  by  the  will  in  continuing  the 
business  up  to  a  certain  time.  He  then  charged  her  with  the  un- 
collected debts  of  the  business,  without  any  inquiry  whether  they  were 
collectible,  or  whether  any  of  them  were  lost  through  her  fault  or 
negligence.    In  our  opinion,  the  same  rule  does  not  apply  to  the  debts 
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incurred  by  an  executor  in  running  a  business  under  tjie  authority  of 
the  will  as  to  debts  due  the  testator.  Merchants  do  not  go  to  the  ex- 
pense of  reducing  all  claims  to  judgment.  As  the  executrix  was  run- 
ning a  commercial  business,  she  was  required  to  exercise  such  a  degree 
of  care  in  realizing  on  the  accounts  due  as  is  exercised  by  the  ordi- 
narily prudent  business  man.  The  question  is  whether  the  claims  were 
lost  through  the  negligence  of  the  executrix.  As  she  has  all  the  in- 
formation, she  should  furnish  the  evidence.  To  that  extent  she  has 
the  burden  of  proof ;  but  she  has  been  held  responsible  for  these  un- 
collected debts,  practically  as  an  insurer,  without  any  inquiry  whatever 
as  to  whether  they  or  any  of  them  were  lost  through  her  fault  or 
negligence. 

[2]  Where  an  appeal  from  a  surrogate's  decree  is  taken  upon  the 
facts,  this  court  is  not  solely  a  court  of  review,  but  has  the  same 
power  to  decide  questions  of  fact  that  the  surrogate  had,  and  it  may  in 
its  discretion  receive  further  testimony  or  documentary  evidence  and 
appoint  a  referee.  Section  2763,  Code  Civ.  Proc.  We  therefore,  by 
order  dated  October  4,  1918,  referred  the  matter  back  to  the  referee, 
to  ascertain  what,  if  anything,  the  executrix  has  collected  on  the 
uncollected  accounts,  to  sell  the  remainder  of  them  at  public  auction, 
and  upon  the  evidence  taken,  and  such  new  evidence  as  may  be  offer- 
ed, to  ascertain  whether  any  portion  of  said  claims,  and,  if  so,  how 
much,  has  been  lost  through  the  misconduct  or  neglect  of  the  executrix. 
The  referee  made  his  report,  dated  January  27,  1919,  to  the  effect  that 
the  executrix  had  collected  on  these  accounts  a  net  sum  of  $3,250.98, 
that  the  parties  had  agreed  that  the  remainder  were  worthless,  that  a 
sale  of  them  would  be  a  useless  and  unnecessary  expense,  and  that 
**the  executrix  is  not  to  be  charged  with  misconduct  or  neglect  in  fail- 
ing to  collect  any  portion  of  said  uncollected  claims."  We  confirm  the 
report  of  the  referee,  and,  as  a  result,  allow  to  the  executrix  the  sum 
of  $7,464.46,  with  a  proper  readjustment  of  interest. 

[3]  C.  The  surrogate  has  charged  the  executrix  with  loss  in  the 
business,  incurred  since  October  24,  1908,  amounting  to  $2,673.53. 
The  decision  is  based  on  a  finding  by  the  referee  that  in  continuing  to 
carry  on  the  business  beyond  a  certain  date  the  executrix  "failed  to 
exercise  that  amount  of  care,  prudence,  and  intelligence  that  persons 
of  ordinary  care,  prudence,  and  intelligence  would  exercise  in  the 
management  of  their  own  affairs."  A  consideration  of  the  evidence 
shows  a  situation  where  there  was  a  serious  question  whether  the 
business  should  be  kept  running  pending  a  sale.  The  executrix  had 
tried  to  sell  the  business.  She  received  an  offer  that  was  approved  by 
the  surrogate;  but  the  sale  fell  through  on  account  of  delays,  and  the 
order  recites  that  the  delays  were  caused  by  the  contestant.  The  exec- 
utrix continued  the  business  in  a  limited  way,  hoping  for  a  sale. 
She  had  to  judge  the  situation  as  she  saw  it.  The  referee  judged  after 
the  fact.  She  was  acting  within  the  scope  of  her  power  as  conferred 
by  the  will._  She  was  authorized  to  continue  the  business  "as  long  as 
they  deem  it  for  the  best  interest  of  my  estate."  She  was  the  only 
executor,  and  the  discretion  as  to  how  long  the  business  should  be 
continued  was  given  to  her.    So  long  as  she  acted  in  good  faith,  she 
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incurred  no  liability.  It  is  a  question  of  good  faith,  and  not  of  wisdom, 
or  the  exercise  of  such  care  as  another  would  have  used.  To  her  care, 
prudence,  and  intelligence  the  decision  was  confided,  and  she  is  ac- 
countable only  for  good  faith  in  the  exercise  of  the  discretion.  Wal- 
bridge  V.  Brooklyn  Trust  Co.,  143  App.  Div.  502,  128  N.  Y.  Supp.  686; 
Perry  on  Trusts  (5th  Ed.)  vol.  2,  §  511;  Haight  v.  Brisbin,  96  N.  Y. 
132 ;  Williams  on  Executors,  vol.  3,  p.  608.  She  should  have  been 
<Tedited  with  the  item  of  $2,673.53  and  $310.20  interest  to  November 
4,  1910,  or  $2,983.73. 

D.  We  think  the  surrogate  was  right  in  refusing  to  credit  the  exec- 
utrix with  the  allowance  made  by  her  to  her  two  brothers,  N.  and 
L.  Bernstein,  in  the  sale  of  her  business  to  them. 

[4]  E.  The  executrix  claimed  an  allowance  of  $45,993.71  for  the 
support  and  education  of  the  infants.  This  was  disallowed,  as  not  suf- 
ficiently proved.  Under  the  express  trust  created  in  the  will  the 
executrix  had  the  right,  and  it  was  her  duty,  to  devote  the  income  to 
the  support,  education,  and  maintenance  of  the  children  during  their 
minority.  It  appears  that  she  has  supported,  educated,  and  maintained 
them,  but  has  been  allowed  nothing  therefor.  This  is  unjust.  She 
claims  that  this  large  sum  was  income  paid  over  to  herself  as  guardian, 
for  which  she  is  entitled  to  credit,  being  accountable  in  her  capacity 
as  guardian  only.  But  this  claim  was  not  supported  by  the  evidence, 
and  it  was  rightfully  rejected.  Her  right  to  use  the  estate  for  the  in- 
fants is  con&ied  to  the  income,  and  it  becomes  necessary,  therefore, 
to  determine  what  the  income  is.  The  respondents  in  their  brief  com- 
pute the  net  income  up  to  the  date  of  the  last  account  at  $23,025.46. 
There  is  an  error  in  their  calculation,  due  to  deducting  from  the  gross 
income  schedules  C  and  D,  whereas  a  portion  only  of  said  schedules 
was  allowed  by  the  Surrogate.  Correcting  the  statement  accordingly, 
we  have  the  sum  of  $33,547.53.  Moreover,  the  respondents  rightfully 
contend  that  the  sums  drawn  from  the  business,  as  shown  in  the  last 
statement  of  income,  while  the  business  was  losing  money,  is  not  in- 
come. This  amounts  to  $4,726.47.  Deducting  this,  we  have  as  net  in- 
come $28,821.06.  But  the  appellant  accounted  to  Elizabeth  for  $4,- 
041.80,  so  that  the  income  available  to  the  other  infants  is  $24,789.26. 
The  appellant,  if  she  has  expended  this,  or  any  portion  thereof,  for 
the  infants,  has  not  accounted  for  it  as  a  trustee  should  account.  She 
has  relied  on  the  fiction  that  the  money  was  turned  over  to  herself 
as  general  guardian,  and  seems  to  have  filed  accounts  therefor.  In 
the  interest  of  justice  these  accounts  should  not  be  closed  in  a  way  to 
bar  the  appellant  forever  from  the  chance  of  obtaining  an  allowance 
for  the  proper  use  of  the  income.  Earl,  J.,  in  Beardsley  v.  Hotchkiss, 
96  N.  Y.  201,  219,  says: 

•There  Is  no  doubt  of  the  power  of  an  equity  court  to  make  to  a  father  a 
reasonable  allowance  for  the  past  and  future  support  of  his  minor  children,  out 
of  their  property,  in  his  hands,  or  in  the  hands  of  their  trustees.'' 

In  Matter  of  Kane,  2  Barb.  Ch.  375,  Chancellor  Kent  held  that  in 
a  proper  case  an  allowance  might  be  made  to  a  father  for  past  sup- 
port of  minor  children  out  of  the  estate. 

We  think  that  this  is  a  case  where  the  principle  so  enunciated  may 
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be  applied,  and  a  proper  allowance  made  to  the  mother  for  her  past 
expenses  in  the  support  of  the  infant  children  in  her  care,  out  of  the 
income  of  a  trust  estate  which  by  the  will  was  devoted  to  their  support, 
education,  and  maintenance.  We  have  before  us  the  history  of  the 
transactions  from  the  beginning,  the  record  of  the  accounts  filed  by 
the  appellant,  not  only  as  executrix,  but  as  guardian,  and  voluminous 
testimony,  and  we  see  no  reason  why  an  end  cannot  be  made  to  this 
long  drawn  out  controversy,  by  determining  what  is  a  just  allowance 
to  be  made  to  the  applicant  for  her  expenses  in  the  support  and  educa- 
tion of  the  child  and  three  stepchildren,  who  were  minors  at  the 
time  the  account  was  filed.  On  the  settlement  of  the  accounts  of  the 
appellant  as  guardian  of  Elizabeth,  such  an  allowance  was  made  by 
agreement,  and  $500  a  year  was  allowed  for  board  and  care.  In  con- 
sideration of  all  the  evidence,  we  think  a  just  and  reasonable  allowance 
for  the  support,  education,  and  maintenance  of  the  four  infants  would 
be  $15,000,  and  we  therefore  make  such  allowance. 

The  accounts  should  be  modified  by  deducting  from  the  amount 
chargeable  to  appellant : 

A.  The  amount  paid  to  Solomon %  1,827.93 

B.  Amount  unooUected  accounts • 7,464.46 

C.  Loss  in  business  after  October  4,  1908 2,983.73 

E.  AHowance  from  income 15,000.00 

The  executor  has  already  accounted  as  guardian  of  Elizabeth. . .      4,031.80 

Total  deduction 131,307.92 

Interest  on  said  amounts  from  November  4,  1910,  to  June  29,  1916, 
at  6  per  cent.,  was  charged  against  the  executrix  on  the  whole 
balance,  including  the  above  amounts.  Interest  on  the  aUow- 
ance  for  the  same  time  and  at  the  same  rate  should  be  commited  10,618.60 
The  executrix  has  been  charged  interest  on  a  sum  which  she  has 
paid  to  Elizabeth.  This  is  error.  It  is  unimportant  as  the  de- 
cree was  drawn,  but,  as  modified,  it  wUl  introduce  error,  if  not 
corrected 5,878.14 

Making  a  total  allowance  of $47,304.66 

The  decree  should  be  modified  in  accordance  with  the  opinion,  and, 
as  modified,  aifirmed,  without  costs. 
Settle  order.     All  concur. 


(188  App.  Div.  949) 

PEOPLE  V.  TEIPBR. 

(Supreme  Court,  AppeUate  Division,  Fourth  Department.    May,  1919.) 

On  rehearing.    Order  of  reversal  amended. 

For  former  opinion,  see  186  App.  Div.  830-844,  175  N.  Y.  Supp. 
197. 

PER  CURIAM.  Motion  granted,  and  order  of  reversal  amended, 
so  as  to  read  as  follows: 

"Judgment  of  conviction  and  order  reversed,  and  new  frial  granted.  The 
said  reversal  and  granting  of  a  new  trial  are  ordered  for  errors  of  law,  and 
as  Q  matter  of  discretion;  the  verdict  against  defendant  being  against  the 
law,  and  justice  requiring  a  new  trial.  Opinion  by  Kruse,  P.  J.  All  concurre(j, 
except  Foote,  J.,  who  dissented  in  a  memorandum,  and  De  Angel  is,  J.,  not 
voting." 
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Held,  the  judgment  of  conviction  was  reversed  for  the  reasons 
set  forth  in  the  opinion.  The  order  as  drawn  inadvertently  limited 
the  grounds  of  reversal,  and  practically  withdrew  most  of  those  stat- 
ed in  the  opinion.  The  order  should  be  amended  to  conform  to  the 
opinion.    See  186  App.  Div.  830-844,  175  N.  Y.  Supp.  197. 


(108  Misc.  Rep.  96[) 

PEOPLE  v.  LOWENDAHL. 

(Court  of  General  Sessions,  New  York  (Jounty.    July,  1919.) 

1.  Cbiminal  Law  ^=»250  —  Dibordebly  Condtjct  Tending  to  Breach  or 

Peace  Not  a  "Crime." 

On  proof  that  defendant,  while  a  passenger  on  a  train  en  route  to  New 
York  City,  uttered  certain  seditions  remarks,  the  Magistrate's  Court  In 
that  city,  before  whom  he  was  charged  with  disorderly  conduct  tending 
to  a  breach  of  the  peace,  In  violation  of  the  New  York  City  Consolidation 
Act  1882,  §§  1458,  1459,  had  no  Jurisdiction  to  summarily  adjudge  de- 
fendant guilty  and  impose  sentence,  under  Code  Cr,  Proc.  {  137,  giving 
jurisdiction  to  courts  of  any  county  through  which  train  passes  If  a  crime 
is  committed  on  a  railway  train,  etc.,  as  disorderly  conduct,  tending  to  a 
breadti  of  the  peace,  is  not  a  ''crime." 

[Ed.  Note.— For  other  definitions,  see  Words  and  Phrases,  First  and 
Second  Series,  Crime.] 

2.  Criminal  I^w  «=»250— Citt  Magistrate,  on  Complaint  fob  Disorderly 

Conduct  Tending  to  Breach  of  Peace,  Should  Hold  Accused  fob  Dis- 
orderly Conduct. 

Where  City  Magistrate  had  no  Jurisdiction,  under  Code  Cr,  Proc.  iS 
137,  of  a  case  of  disorderly  conduct  tending  to  a  breach  of  the  peace,  in 
vlolatliHi  of  the  New  York  Consolidation  Act  1882,  §|  1458,  1459,  based 
on  defendant's  seditious  remarks  on  a  train  en  route  to  New  York  City, 
the  magistrate  should  have  entertained  a  complaint  for  disorderly  con- 
duct under  Penal  Law,  {  720,  making  it  a  misdemeanor  to  use  disorderly 
language  annoying  passengers  on  railroads,  etc.,  for  purpose  of  holding 
him  for  trial  in  Court  of  Special  Sessions. . 

Knur  Joel  I/Owendahl  appeals  from  a  judgment  of  conviction  in 
a  City  Magistrate's  Court  of  disorderly  conduct  tending  to  a  breach 
of  the  peace.  Reversed,  and  defendant  remanded  to  City  Magistrate's 
Court. 

Frederick  J.  Sullivan,  Asst.  Dist.  Atty.,  of  New  York  City,  for  the 
People. 
Emil  E.  Fuchs,  of  New  York  City,  for  defendant. 

ROSALSKY,  J.  The  defendant  above  named  was  adjudged  guilty 
in  the  Tenth  District  City  Magistrates*  Court,  Borough  of  Manhat- 
tan, of  disorderly  conduct  tending  to  a  breach  of  the  peace,  and  he 
was  sentenced  to  the  workhouse  for  the  definite  period  of  six  months. 

The  record  of  the  proceedings  in  the  court  below  shows  that  on  the 
25th  day  of  September,  1918,  the  defendant  was  a  passenger  on  the 
Empire  State  Express  of  the  New  York  Central  Railway,  bound  for 
New  York,  and  that  while  on  said  train,  and  prior  to  having  reached 
the  county  of  New  York,  the  defendant  uttered  certain  seditious  re- 
marks, for  which  he  was  apprehended  when  the  train  reached  125th 
street  in  the  borough  of  Manhattan. 

^»For  other  cases  see  same  topic  &  KET- NUMBER  in  all  Key -Numbered  Digests  &  Indexes 
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[1]  The  principal  question  to  be  decided  on  this  appeal  is  whether 
section  137  of  the  Code  of  Criminal  Procedure  is  applicable  to  a  case 
of  disorderiy  conduct  tending  to  a  breach  of  the  peace,  in  violation  of 
sections  1458  and  1459  of  the  Consolidation  Act  (Laws  1882,  c.  410). 

Section  137,  supra,  provides  as  follows: 

"When  a  crime  Is  committed  in  this  state,  in  or  on  board  of  any  railway 
engine,  train  or  car,  making  a  passage  or  trip  on  or  over  any  railway  in  this 
state,  or  in  respect  to  any  portion  of  the  lading  or  freightage  of  any  such  rail- 
way train  or  engine  car,  the  jurisdiction  is  in  any  county  through  which,  or 
any  part  of  which,  the  railway  train  or  car  passes,  or  has  passed  in  the  course 
of  the  same  passage  or  trip,  or  in  any  county  where  such  passage  or  trip 
terminates,  or  would  terminate  if  completed." 

As  it  will  he  observed,  section  137,  supra,  vests  jurisdiction  in  the 
courts  of  New  York  county  if  a  crime  is  committed  on  a  railway  train, 
etc.  Under  die  Penal  Law,  crimes  are  divided  into  felonies  and  mis- 
demeanors. The  courts  have  held  that  disorderly  conduct  tending 
to  a  breach  of  the  peace  is  not  a  crime. 

In  People  ex  rel.  Burke  v.  Fox,  205  N.  Y.  490,  90  N.  E.  147,  the 
Court  of  Appeals  held  that  disorderly  conduct,  which  in  the  opinion 
of  the  magistrate  tends  to  a  breach  of  the  peace,  is  an  offense  against 
a  police  regulation,  but  is  not  a  "crime,*'  in  the  strict  sense  of  that 
term  as  used  in  the  Code  of  Criminal  Procedure. 

In  Steinert  v.  Sobey,  14  App.  Div.  505,  507,  508,  44  N.  Y.  Supp. 
146,  148,  Chief  Justice  Cullen  said : 

"But,  whatever  be  the  correct  and  accurate  definition  of  the  word  *crime/ 
I  thtnk  that  it  is  not  used  in  the  Code  of  Criminal  Procedure  in  a  sense 
broad  enough  to  include  petty  offenses  subject  to  summary  convictions  by  a 
magistrate.  In  the  Code  crimes  are  divided  into  felonies  and  misdemeanors, 
and  no  provision  is  found  for  the  trial  of  either  before  a  magistrate,  as  such. 
•  ♦  ♦  It  thus  appears  that,  however  inaccurate  or  illogical  the  distinc- 
tion may  be,  summary  proceedings  for  petty  offenses  leading  to  disorder  have 
been  considered,  not  as  prosecutions  for  crimes,  but  for  offenses  against  police 
regulations." 

[2]  Upon  the  evidence  the  learned  magistrate  had  no  authority  to 
make  a  summary  disposition  of  the  case  against  the  defendant;  but 
he  should  have  entertained  a  complaint  of  disorderly  conduct,  as  pro- 
vided in  section  720  of  the  Penal  Law  (Consol.  Laws,  c.  40),  which 
makes  it  a  misdemeanor  for — 

"any  person  who  shall  by  any  offensive  or  disorderly  act  or  language,  annoy 
or  interfere  with  any  person  in  any  place  or  with  the  passengers  of  any  pub- 
lic stage,  railroad  car,  ferry  boat,  or  other  pubUc  conveyance,  or  who  shall 
disturb  or  offend  the  occupants  of  such  stage,  car,  boat  or  conveyance,  by 
any  disorderly  act,  language  or  display,  although  such  act,  conduct  or  dis- 
play may  not  amount  to  an  assault  or  battery." 

Had  the  magistrate  acted  under  section  720,  supra,  he  would  have 
had  jurisdiction  of  the  charge  against  the  defendant,  for  the  purpose 
of  holding  him  for  trial  in  the  Court  of  Special  Sessions.  For  the 
reasons  herein  stated,  the  judgment  of  conviction  must  be  reversed, 
and  the  defendant  is  remanded  to  the  City  Magistrate's  Court,  so  that 
a  proper  charge  may  be  formulated  against  him. 

Judgment  of  conviction  reversed,  and  defendant  remanded  to  the 
City  Magistrate's  Court. 

Judgment  reversed. 
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In  re  MANCINI. 

(Surrogate's  Court,  Montgomery  CJounty.     July,  1919.) 

1.  BA9TABD8  ^s»3 — Lboiumaot  fbom  Marbiagb  op  Parents  Presumed. 

Where  parents  of  boy,  6  years  of  age  in  May,  1919,  3  months  before  his 
birth  agreed  to  get  married,  and  mother  knew  that  father  was  fur- 
nishing a  house,  so  that  they  might  live  there  as  husband  and  wife,  and 
was  known  by  his  name,  and  bore  him  another  child,  the  presumption  is 
that  boy,  who  is  and  had  been  living  with  his  maternal  grandparents  in 
same  city  as  his  father,  is  legitimate. 
^^  Guardian  and  Ward  <&=»10— Appointment  of  Father  within  Jurisdiction 
OF  Surrogate's  Court. 

Petition  of  the  father  of  a  boy  under  the  age  of  14,  and  presumptivcay 
legitimate,  to  be  appointed  his  guardian,  may  be  granted  by  Surro- 
gate's Court,  under  Code  Civ.  Proc.  Vk  2510,  2643,  2649,  though  the  moth- 
er, who  was  married  to  another  in  1915,  opposes  the  application. 
3.  GuA&DiAN  and  Ward  ^=3>13(7) — ^Appointment  of  Father  Should  Pro- 
vide FOR  Access  to  Bot  bt  Mother. 

An  order  appointing  father  of  a  boy  under  age  of  14  years,  presump- 
tively legitimate,  as  his  guardian,  should  provide  that  the  mother,  though 
since  married  to  another,  should  have  access  to  the  boy  at  such  times 
and  in  such  manner  as  may  be  proper  for  his  best  interests. 

Application  by  Jerry  Mancini  to  be  appointed  guardian  of  John 
Mancini,  his  infant  son  under  the  age  of  14  years.  Application  grant- 
ed, on  condition  of  security,  etc. 

Christopher  J.  Heffeman,  of  Amsterdam,  for  petitioner. 
W.  Arthur  Kline,  of  Amsterdam,  for  respondent. 

SPONABLE,  S.  This  matter  comes  before  the  surrogate  on  the 
petition  of  the  father,  Jerry  Mancini,  to  be  appointed  the  guardian 
of  the  person  of  John  Mancini,  an  infant,  aged  6  years  in  May,  1919. 
The  application  is  opposed  by  the  mother  of  the  infant,  Mary  Delos 
Denton,  now  the  wife  of'  Ernest  Denton,  to  whom  she  was  married 
on  November  29,  1915,  and  with  whom  she  resides  at  158  Forbes 
street,  Amsterdam,  N.  Y.  The  petitioner,  the  father  of  the  infant, 
also  resides  in  the  city  of  Amsterdam,  N.  Y.  The  infant  is  now,  and 
has  been  for  some  time  past,  living  with  its  grandfather  and  grand- 
mother, Peter  Delos  and  Louisa  Delos,  the  father  and  mother  of 
the  mother  of  said  infant,  on  Forbes  street  in  the  city  of  Amster- 
dam, N.  Y. 

The  Surrogate's  Court  has  power  to  appoint  a  guardian  for  this 
infant  upon  •such  an  application  as  has  been  made  in  this  proceeding. 
Code  Civ.  Proc.  §§  2510,  2643,  2649. 

"The  Surrogate's  Ck>urt  has  the  like  power  and  authority  to  appoint  a  gen- 
eral guardian  of  the  person  or  of  the  property,  or  both,  of  an  infant,  which 
the  chancellor  had,  on  the  thirty-first  day  of  December,  eighteen  hundred  and 
forl7-8ix.  It  has  also  power  and  authority  to  appoint  a  general  guardian, 
of  the  person  or  of  the  property,  or  both,  of  an  infant  whose  father  or  mother 
is  living,  and  to  appoint  a  general  guardian  of  the  property  only,  of  an  in- 
fant married  woman.  Such  power  and  authority  must  be  exercised  in  like 
manner  as  they  were  exercised  by  the  Court  of  Chancery,  subject  to  the  pro- 
visions of  this  act."    Code  Civ.  Proc.  I  2643. 
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It  seems  that  chapter  742  of  the  Laws  of  1907,  amending  the 
Domestic  Relations  Law  (Laws  1896,  c.  272),  again  made  common- 
law  marriages  in  this  state  valid.  Matter,  of  Hiimian,  147  App.  Div. 
452,  131  N.  Y.  Supp.  861,  affirmed  206  N.  Y.  653,  99  N.  E.  1108; 
Meister  v.  Moore,  96  U.  S.  76,  24  L.  Ed.  826;  Matter  of  Smith,  74 
Misc.  Rep.  11,  133  N.  Y.  Supp.  730;  Matter  of  Reinhardt,  95  Misc. 
Rep.  413,  160  N.  Y.  Supp.  828;  Matter  of  Ziegler  v.  Cassidy's  Sons, 
220  N.  Y.  9&-111,  115  N.  E.  471,  Ann.  Cas.  1917E,  248. 

Keeping  in  mind  the  fact  that  the  question  in  this  case  should  be 
determined,  so  as  to  promote  the  interests  and  for  the  welfare  of  the 
infant,  it  might  be  well  before  discussing  the  facts  to  briefly  consider 
the  rules  of  law  heretofore  applied  in  disposing  of  similar  questions. 

In  Tracy  v.  Frey,  95  App.  Div.  579,  88  N.  Y.  Supp.  874,  in  which 
the  leading  cases  upon  marriage  and  legitimacy  of  children  are  cited 
and  discussed,  the  court  says: 

"In  the  absence  of  proof,  the  presumption  is  of  marriage  arising  out  of 
cohabitation  In  the  apparent  relation  of  husband  and  wife,  of  the  innocent 
and  lawful  character  of  such  relationship  and  of  the  legitimacy  of  children 
which  are  the  fruit  of  such  a  union.  In  no  branch  of  the  law  is  the  pre- 
sumptive rule  more  rigidly  enforced.  ♦  ♦  •  The  relation  in  its  inception 
was  meretricious,  and  although  there  was  no  proof  of  any  ceremonial  mar- 
riage or  other  contract  of  marriage  thereafter,  yet,  as  the  parties  continued 
to  cohabit  together,  and  declarations  were  made,  ♦  ♦  ♦  It  was  held  that 
a  marriage  subsequent  to  the  commencement  of  the  illicit  relation  would  be 
presumed,  and  that  a  finding  of  a  subsequent  contract  of  marriage  between 
the  parties  would  be  upheld,  although  there  was  no  direct  proof  establishing 
the  same." 

Also: 

"Where  it  is  admitted  that  the  cohabitation  of  the  parties  is  illicit  in  its 
origin,  the  presumption  is  that  it  so  continues,  and  before  it  can  be  char- 
acterized as  a  lawful  relation  proof  is  required  of  such  acts  and  circum- 
stances as  indicate  that  the  relation  has  ceased  to  be  illicit  and  become  matri- 
monial." 

The  case  above  cited  quotes  Judge  Vann,  in  Gall  v.  Gall,  114  N. 
Y.  109,  21  N.  E.  106,  in  speaking  upon  this  subject: 

"It  is  sufficient  if  the  acts  and  declarations  of  the  parties,  their  reputation 
as  married  people,  and  the  circumstances  surrounding  them  in  their  daily 
lives,  naturally  lead  to  the  conclusion  that,  although  they  began  to  live  to- 
gether as  man  and  mistress,  they  finally  agreed  to  live  together  as  husband 
and  wife." 

"The  presumption  of  marriage,  from  a  cohabitation  apparently  matrimonial, 
is  one  of  the  strongest  presumptions  known  to  the  law.  This  is  especially 
true  In  a  case  involving  legitimacy.  The  law  presumes  morality,  and  not 
immorality;  marriage,  and  not  concubinage;  legitimacy,  and  not  bastardy. 
Where  there  is  enough  to  create  a  foundation  for  the  presumption  of  mar- 
riage, it  can  be  repelled  only  by  the  most  cogent  and  satisfactory  evidence." 
Matter  of  Hynes  v.  McDermott,  91  N.  Y.  451-459  (43  Am.  Rep.  677). 

The  presumption  is  that  John  Mancini  is  a  legitimate  child.  Matter 
of  Bicrsack,  96  Misc.  Rep.  163,  159  N.  Y.  Supp.  519. 

[1,2]  In  making  the  application  of  rules  of  law  above  cited,  un- 
less it  has  been  shown  by  the  facts  in  the  case  before  me  that  Jerry 
Mancini,  the  father,  is  incompetent  to  act  as  guardian,  what  must  he 
the  logical  conclusion?    Would  this  court  be  promoting  the  interests 
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of  and  be  looking  aftet  the  welfare  of  the  infant  by  a  decision  in- 
ferring that  he  is  the  illegitimate  child,  and,  if  not  directly,  indirectly 
causing  him  and  his  name  to  bear  such  a  stain  throughout  the  re- 
mainder of  his  years?  I  think  not.  Had  Jerry  Mancini,  the  father, 
and  Mary  Delo^,  the  mother,  agreed  to  get  married?  Had  they  agreed 
to  live  together  as  man  and  wife?  Did  they  live  as  man  and  wife? 
The  mother  says  that  she  went  to  Schenectady  to  get  married.  If 
we  take  this  as  true,  there  can  be  no  other  inference  but  that 
there  had  been  an  agreement  to  get  married.  He  had  furnished 
a  home  on  Center  street  in  Amsterdam,  which  the  mother  knew 
of,  and  knew  that  it  was  being  so  furnished,  so  that  she  and  Jerry 
might  live  there  as  man  and  wife,  and  the  mother  says  that  they 
had  agreed  to  be  married.  This  all  happened  three  months  be- 
fore this  infant,  John  Mancini,  was  born.  They  went  to  live  at  the 
house  which  Jerry  Mancini,  the  father,  had  furnished,  and  they  lived 
there  together  in  such  manner  as  any  man  and  wife  would  live.  The 
neighbors  called  her  "Mrs.  Mancini,"  she  was  known  as  "Mrs.  Man- 
cini," and  it  was  generally  understood  that  they  were  husband  and 
wife  and  even  her  father  and  mother,  Peter  Delos  and  Louisa  Delos, 
thought  they  were  man  and  wife.  Their  relations  were  such  that 
another  child  was  born. 

I  cannot  help  but  conclude,  from  these  facts  and  many  others 
that  might  be  cited,  that  John  Mancini  is  the  legitimate  child  of  Jefry 
Mancini.  It  has  not  been  shown  that  Jerry  Mancini  is  incompetent 
to  act  as  the  guardian  of  his  son,  and,  therefore,  tipon  the  facts  in 
the  case,  not  forgetting  that  the  mother  has  in  her  custody  and  under  • 
her  control  the  younger  child,  and  inasmuch  as  she  consented  in 
writing  that  the  father  have  the  custody  and  control  of  this  infant,  I 
will  grant  the  application  of  the  petitioner. 

[3]  I  should  like,  however,  to  have  such  appointment  conditioned 
with  the  provision  that  the  mother  should  have  access  to  her  son  at 
such  times  and  in  such  manner  as  might  be  proper  and  conducive  to 
the  best  interests  of  the  infant,  and  the  order  appointing  the  father 
the  guardian  may  provide'  for  some  access  to  the  infant  on  the  part 
of  the  mother. 

The  order  may  be  settled  by  the  attorneys  for  the, respective  par- 
ties appearing  before  me  at  a  designated  term,  by  agreement  or  upon 
notice,  and  the  amount  of  the  security  then  fixed,  when  I  will  also 
hear  arguments  as  to  the  terms  and  conditions  of  the  mother's  access 
to  her  child. 

Decreed  accordingly. 
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In  re  KEAN  et  aL 

In  re  VAN  COBTLANDT'S  WILIi. 
(Surrogate's  Court,  Westchester  County.    July,  1910.) 

1.  ExECTJTOBS   AND  Administbatobs  ^=»122(2) — Temfobabt   Adhinistbatobs 

Have  to  do  Anything  Necessabt  to  Pebi-eot  Chose  in  Action. 

The  general  power  of  temporary  administrators,  under  Code  Cfv.  Proc. 
{  2597,  **to  secure  and  preserve  the  estate,'*  implies  the  further  power  ta 
do  whatever  Is  requisite  to  perfect  a  chose  in  actfon. 

2.  Exectttobs  and  Administbatobs  ^=»122(2) — Cebtain  Pbbfsbential  Pay- 

ments Not  Ci^ms  Against  Bstatb,  but  Against  Collatebals  Pledged. 
Where  an  order  of  the  surrogate,  not  appealed  from,  authorized  tem- 
porary administrators  to  arrange  with  firms,  etc.,  for  sale  of  preferred 
stock  held  by  them  as  collateral,  and  authorized  pledgees  to  effect  such 
sale  and  to  apply  proceeds  to  reduction  of  debit  balances  due  and  owlng^ 
to  them  by  estate,  such  preferential  payments  w^e  not  claims  against 
estate  in  the  first  instance,  but  against  the  stock  pledged  as  collateral. 

8.  ExECUTOBs  and  Administbatobs  ^=»122(2) — Setflement  of  Accounts — 
Pasties  Entitled  to  Object. 

Where  unappealed  order  of  surrogate  authorized  temporary  adminls* 
trators  to  arrange  to  sell  preferred  stock  pledged  as  collateral,  and  au- 
thorized pledgees  to  make  such  sale  and  apply  proceeds  on  their  debit  bal* 
V  ances,  parties  plaintiff  in  an  action  against  decedent  in  his  lifetime  for 
a  money  Judgment,  now  pending  against  his  executors,  on  settlement 
of  accounts  of  such  administrators  and  executors,  under  Code  Civ.  Proc. 
§  2768,  subd.  3,  defining  "debts"  and  "creditor,"  might  object  to  sucU 
preferential  payments;  but  where  account  indicated  that  such  sale  and 
payment  realized  a  profit  to  estate,  and  consequently  to  creditors,  they 
could  not  be  injured,  if  ultimately  securing  Judgment  in  their  action. 

4.  EXECUTOBS    AND    ADMINISTBATOBS    ^=»308    —    ACCOUNT    CHABGEABLB    WITH 

Payment  to  Genebal  Devisee  Befobe  Payments  to  Cbeditobs. 

Account  of  executors  wovdd  be  diarged  ¥rith  money  transferred  to 
a  general  devisee,  a  legatee  of  testator,  in  advance  of  the  payment  of 
the  claims  of  creditors. 

Proceeding  upon  the  judicial  settlement  of  the  accounts  of  Hamilton 
Fish  Kean  and  another  as  temporary  administrators  and  as  executors 
of  Robert  B.  Van  Cortlandt,  deceased.  Decree  that  executors  be 
charged  with  certain  sums  paid  out  by  them. 

See,  also,  177  N.  Y.  Supp.  789, 

Crescens  Hubbard,  of  White  Plains,  for  executors, 

James  B.  Ludlow,  pro  se. 

W.  Bourke  Cockran,  of  New  York  City,  for  objectors. 

SLATER,  S.  In  the  matter  of  the  accounting  of  the  temporary 
administrators  of  decedent,  Otto  Schiff  and  others  appear  as  ob- 
jectors. They  are  plaintiffs  in  an  action  now  pending  in  the  Supreme 
Court,  against  decedent  in  his  lifetime  and  now  against  the  execu- 
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tors  and  others,  to  obtain  a  money  judgment.  Section  276S  oi  the 
Code  of  Civil  Procedure,  subdivision  3,  defines  the  word  "debts"  as 
including  every  claim  and  demand  upon  which  a  judgment  for  a  sum 
of  money  or  directing  the  payment  of  money  could  be  recovered  in  an 
action,  and  the  word  "creditor"  includes  every  person  having  such 
a  claim  or  demand.  Therefore  they  have  the  right  to  appear  at  this 
time  and  object. 

[t-3J  The  objection  is  made  to  certain  pa3rments  to  Kean,  Taylor 
&  Co.,  Bank  of  Manhattan  Company,  Davies,  Thomas  &  Co.,  Union 
Trust  Company,  and  the  United  States  Mortgage  and  Trust  Com- 
pany. Section  2682  of  the  Code  provides  for  the  order  of  payment 
of  debts  against  an  estate.  The  powers  of  temporary  administrators 
are  set  forth  in  section  2597.  Among  the  general  powers  granted 
is  one  "to  secure  and  preserve"  the  estate.  The  doings  of  temporary 
administrators  are  regulated  entirely  by  the  order  of  the  surrogate. 
The  surrogate  may  by  order  authorize  the  temporary  administrator  to 
pay  funeral  expenses  or  any  expenses  of  the  administration  of  his 
trust.  He  may  also  direct  the  payment  of  a  legacy.  Under  section 
2599,  any  time  after  completion  of  the  publication  of  the  notice  to 
creditors,  the  surrogate  may  empower  the  temporary  administrator, 
prior  to  an  accounting,  upon  proof  and  his  satisfaction  that  the  as- 
sets exceed  the  debts,  to  pay  the  whole  or  any  part  of  a  debt  due 
to  a  creditor.  The  temporary  administrators  claim  that  by  order  of 
the  former  surrogate  of  this  court,  dated  May  3,  1918,  they  were 
empowered  to  pay  certain  debts  to  the  creditors  named  in  the  objec- 
tion filed  herein,  in  these  words: 

"Ordered,  that  the  said  temi>orar7  administrators  be  and  they  hereby  are 
authorized  to  arrange  with  any  and  all  of  said  firms  and  corporations  holding 
as  collateral  second  preferred  stock  of  the  Gulf  States  Steel  Company  for  tbe 
exchange  of  said  preferred  stock  for  common  stock  of  said  company  or  for  the 
sale  of  said  preferred  stock,  and  that  such  firms  and  corporations  be  and 
hereby  are  authorized  to  effect  such  sales  and  to  apply  the  proceeds  thereof 
to  the  reduction  of  the  debit  balances  due  and  owing  to  them  respectively  by 
the  estate  of  the  decedent." 

This  order  was  not  appealed  from,  and  therefore  I  will  assume  at 
this  time  that  upon  this  accounting  it  stands  with  full  force.  Even  ad- 
mitting that  it  was  made  at  a  time  when  the  court  was  without  pow- 
er to  make  it,  unless  it  had  power  under  the  general  equitable  pow- 
ers given  by  the  Code,  I  conclude  that  these  preferentiaK  payments 
were  not  claims  against  the  estate  in  the  first  instance,  but  against 
the  stock  which  had  been  pledged  as  collateral  security.  The  tempo- 
rary administrators,  upon  order  of  the  court,  would  have  the  right; 
to  pay  the  maturing  debt  for  which  collateral  was  pledged.  The  gen- 
eral power  to  secure  and  preserve  the  estate  implies  the  further  pow- 
er to  do  whatever  is  requisite  to  perfect  a  chose  in  action,  for  the 
power  to  do  an  act  includes  the  power  to  do  all  that  is  reasonably 
necessary  to  do  it  effectively.  Matthews  v.  American  Central  Ins.  Co', 
154  N.  Y.  449,  48  N.  E.  751,  39  L.  R.  A.  433,  61  Am.  St.  Rep.  627. 
By  the  sale  of  the  stock  and  the  payment  of  these  preferred  creditors 
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from  this  primary  fund,  tlie  account  indicates  that  the  estate  has 
been  able  to  realize  a  profit  from  the  "right"  which  belonged  to  the 
stock,  to  the  benefit, of  the  entire  estate  and  consequently  to  any  and 
all  creditors.  I  cannot  observe  that  any  money  has  been  lost  to  the 
general  estate  by  the  payment  of  these  preferred  debts,  or  that 
any  right  of  the  objectors  has  been  invaded,  should  they  ultimately 
secure  a  money  judgment. 

[4]  Otto  Schiff  and  others  also  object  to  the  fact  that  the  execu- 
tors have  transferred  certain  moneys  to  the  general  devisee  and 
legatee  of  decedent,  Columbia  University  in  the  City  of  New  York. 
The  executors  were  without  power  to  do  this  until  the  payment  to 
creditors  had  been  made,  and  I  must  decline  to  permit  the  account  to 
approve  of  these  payments,  and  the  executors  must  stand  charged 
with  these  sums  of  money  so  paid  to  Columbia  University. 

Decreed  accordingly. 


(108  Misa  Bep.  Ill) 

In  re  KREUSSEB  et  aL 

(Surrogate's  Court,  Westchester  County.    July,  1919.) 

1.  Wills  ^=»820(1) — Whether  Legacy  Charge  on  Real  Estate  Matter  o» 

Intent. 

Whether  a  legacy  Is  a  charge  upon  real  estate  of  a  testator  Is  always  a 
question  of  his  intention. 

2.  Wills  ^=»820(3) — Li?gacies  Intended  to  be  Paid  vrom  Personalty  not 

A  Charge  on  Realty. 

Where  a  will  giving  executors  discretionary  power  of  sale  provided 
that  if  proceeds  of  the  residuary  estate,  in  which  testator's  wife  was  given 
a  life  estate,  were  insufficient  to  pay  certain  legacies,  which  were  less  than 
the  personalty,  they  should  be  paid  pro  rata,  and  that  any  excess,  after  all 
other  legacies  had  been  paid  In  full,  should  be  divided  equally  among  cer- 
tain persons,  the  realty  was  not  charged  with  payment  of  legacies,  hut  It 
was  the  intention  that  they  should  be  paid  from  the  primary  personal 
estate,  so  far  as  it  might  go  after  expenses  were  paid,  and  to  create  a  life 
estate  in  the  wife  in  the  balance  of  estate,  and  on  her  death  to  pay  the 
legacies. 

Proceeding  upon  the  judicial  settlement  of  the  account  of  Louise 
F.  Kreusser  and  others,  as  executors  of  John  Kreusser,  deceased, 
with  request  that  the  court  construe  the  will  of  testator  as  to  pay- 
ment of  legacies.  Will  construed,  and  decree  to  be  entered  accord- 
ingly. 

George  Haas,  of  New  York  City,  for  executors. 
Guernsey  Price,  of  New  York  City,  for  Anna  Beyrodt, 

SLATER,  S.  On  this  accounting,  the  court  is  asked  to  construe 
the  will  of  decedent  in  so  far  as  it  m^y  relate  to  the  payment  of 
legacies.    The  decedent  provided  for  the  payment  of  his  funeral  ex- 

^=:»For  other  cases  see  tame  topic  A  KBY-NUMBER  in  all  Key-Numbered  Digests  &  Indexet 
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penses  and  made  a  specific  gift  of  his  household  furniture  to  his 
wife.  By  the  third  paragraph  he  disposed  of  certain  jewelry  and 
gave  $500  in  5  cash  legacies  of  $100  each.  By  the  fourth  paragraph 
he  gave  $7,600  in  15  cash  legacies  of  specified  sums  of  varying 
amounts.  Included  among  the  last-mentioned  legatees  is  Anna  Bey- 
rodt,  who  is  contending  that  the  legacies  under  the  third  and  fourth 
paragraphs  should  be  paid  in  full  at  this  time. 

[1,2]  It  appears  that  at  the  time  the  decedent  made  his  will, 
and  also  at  the  time  of  his  death,  he  had  about  $11,000  personal 
property,  and  the  legacies  under  these  two  paragraphs  amounted  to 
$8,100.  The  expenses  of  the  estate,  being  a  primary  charge  upon 
the  personalty,  reduce  the  money  in  hand  at  the  present  time  to  about 
$5,000  or  less  for  the  payment  of  these  legacies.  The  question  is 
raised  whether  the  legacies  in  these  two  paragraphs  are  not  a  charge 
upon  the  realty.  Whether  a  Jegacy  is  a  charge  upon  real  estate  of 
a  decedent  is  always  a  question  of  testator's  intention.  Carley  v. 
Harper,  219  N.  Y.  295,  114  N.  E.  351.  A  legacy  is  charged  upon 
real  estate  when  at  the  time  of  making  the  will  the  testator's  per- 
sonalty is  considerably  less  than  the  amount  of  the  legacies,*  indi- 
cating an  intention  upon  the  part  of  the  decedent  to  have  the  legacies 
paid  out  of  real  estate. 

This  state  of  facts  does  not  obtain  here,  because  the  legacies  of 
the  third  and  fourth  paragraphs  of  the  will  are  less  in  amount  than 
the  personalty,  and  I  conclude  that  it  was  not  the  intention  of  the 
decedent  to  charge  his  real  estate  with  the  payment  of  the  legacies  in 
these  two  paragraphs  of  his  will.  In  the  fifth  paragraph  of  the  will 
the  decedent  gives  and  bequeaths  all  the  rest,  residue,  and  remainder 
of  his  estate,  real  and  personal,  to  his  executors  in  trust,  to  pay  the 
net  income  thereof  to  his  wife  during  life,  and  upon  her  death  the 
executors  are  directed  to  sell  the  real  and  personal  estate  and  pay  over 
the  same  to  21  beneficiaries  therein  named  in  varying  amounts  spec- 
ified aggregating  $47,400. 

The  sixth  paragraph  of  the  will  states : 

"If  there  be  not  sufficient  sums  of  money  reaUzed  on  the  sale  of  my  residu- 
ary estate  to  pay  the  above  set  forth  legacies  and  bequests  in  full,  then  such 
legacies  shall  be  paid  pro  rata,  but  should  there  be  more  moneys  on  hand,  then 
such  excess  and  such  other  moneys  as  may  have  reverted  back  to  my  estate 
by  reason  of  the  death  of  any  of  my  legatees  not  leaving  issue  shall  {after  all 
the  other  legacies  herein  provided  have  been  paid  in  full)  be  divided  equally 
share  and  share  alike  unto  and  between  Anna  Beyrodt  and  all  of  my  nephews 
and  nieces  and  whom  the  said  Anna  Beyrodt  and  my  said  nephews  and  nieces 
I  do  hereby  constitute,  declare,  make  and  appoint  them  to  be  the  legatees  of 
my  said  residuary  estate." 

This  paragraph  is  followed  by  discretionary  power  of  sale.  The 
testator  had  in  mind  the  withholding  of  a  division  of  his  estate  until 
after  the  death  of  his  wife  and  the  payment  of  the  "above  set  forth 
legacies  and  bequests  in  full/'  referring  to  those  named  in  the  fifth 
paragraph  of  the  will. 
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The  clause  in  the  sixth  paragraph,  "after  all  the  other  l^acies  here- 
in provided  have  been  paid  in  full/'  is  very  significant,  and  indicates 
to  a  very  marked  degree  what  the  testator  had  in  mind,  and  I  con- 
clude that  the  scheme  of  his  will  was  to  pay  the  legacies  under  the 
third  and  fourth  paragraphs  from  the  primary  personal  estate,  so 
far  as  it  might  go,  in  die  Salance  of  the  estate  to  create  the  life  es- 
tate of  his  wife,  and  upon  her  death  to  pay  the  specified  legatees  the 
specified  amounts.  If  there  was  a  deficiency  to  have  those  legacies 
paid  pro  rata.  If  there  was  an  excess  occasioned  in  any  manner,  that 
the  other  legacies,  meaning  the  legacies  in  the  third  and  fourth  clauses, 
should  be  paid  in  full,  and  then  the  general  residuary  estate,  if  any, 
should  pass  to  Anna  Beyrodt  and  his  nephews  and  nieces. 

I  so  construe  the  will  of  the  decedent  and  direct  that  decree  be 
entered  accordingly. 

Decreed  accordingly. 
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aoe  Mac  Bep.  1) 
FEOPLD  ex  xti.  FRANSJJN  HIIiLS  GO.  T.  OOIJilNS  et  al^  Board  of 

Education* 

(Supreme  €k>urt,  Special  Term,  Brie  County.    October  0, 1919.) 
L  Schools  and  School  Distbicts  ^=»102 — Eduoatiok  law  constbxjed  wrrH 

TAX  LAW. 

Education  Law,  proTldlng  In  (lectlons  410-412  for  school  dlatrict  tax 
on  personal  property  •'liable  for  tax,"  but  nowhere  defining  property  that 
la  liable,  Is  not  an  entirely  separate  and  Independent  statute,  but  one  to 
be  interpreted  and  construed  in  connection  with  the  Tax  Law, 
2,  Schools  and  School  Districts  ^=3>102 — ^Pbopebtt  paying  inoomb  tax  uw- 
deb  statxrrb  exxicpt  fbou  school  tax. 

Manufacturing  corporations,  within  Emerson  Act  (adding  article  Oa  to 
Tax  Law)  |  208,  subd.  S,  by  pajrment  of  income  tax  under  sections  215, 
219h  are  exempt  under  section  219J,  from  school  district  tax  provided  for 
by  Education  Law,  §t  410-412,  though  Emerson  Act  does  not  specifically 
refer  to  or  repeal  any  of  the  provisions  of  Education  Law,  since  Educa- 
tion Law  is  to  be  construed  In  connection  with  Tax  Law,  and  property 
exempted  under  Tax  Law  from  aU  taxes  in  lieu  of  a  percentage  of  income 
to  be  paid  Is  no  longer  taxable  even  for  school  purposes. 
8.  Constitutional  Law  ^e»70(S) — Wisdom  or  law  is  fob  thb  Dboxslatubb. 

Ck>urts  have  nothing  to  do  with  the  wisdom  of  the  law ;  such  questions 
being  for  the  Legislature. 
4.  Statutes  ^=»186 — Constbuction  aocobdino  to  languaob  kmplotxd. 

Statutes  must  be  construed  according  to  language  employed,  and  where 
no  ambiguity  exists  and  the  language  is  apt  and  the  construction  plain, 
courts  cannot  correct  supposed  defects,  or  depart  from  the  language  used 
in  deference  to  supposed  Intent 

Separate  certiorari  proceedings  by  the  People  of  the  State  of  New 
York,  on  the  relation  of  the  Franklin  Mills  Company,  on  the  relation 
of  the  Wiard  Plow  Company,  on  the  relation  of  the  Batavia  Rubber 
Company,  and  on  the  relation  of  the  Johnston  Harvester  Company, 
against  Lewis  D.  Collins  and  others,  as  members  of  and  comprising 
the  Board  of  Education  of  Union  Free  School  EHstrict  No.  2,  of 
Batavia,  Genesee  County,  N.  Y.,  to  review  the  action  of  the  Board  of 
Education  of  Union  Free  School  District  No.  2,  of  Batavia,  Genesee 
County,  assessing  personal  property  for  school  purposes^  Relief 
granted  relators, 

Edward  A.  Washburn,  of  Batavia,  for  relators. 
Bayard  J.  Stedman,  of  Batavia,  for  respondents. 

WHEELER,  J.  The  above-entitled  proceedings  come  before  this 
court  by  virtue  of  writs  of  certiorari  to  review  the  action  of  the  board 
of  education  of  Union  Free  School  District  No.  2  of  Batavia  in  as- 
sessing the  relators  upon  personal  property  for  school  tax  purposes. 

It  is  conceded  the  relator  in  each  case  is  a  manufacturing  corpo- 
ration within  the  definition  of  the  so-called  Emerson  Act,  section 
208,  subdivision  3,  of  chapter  726  of  the  Laws  of  1917,  adding  article 
9a  to  Tax  Law  (Consol.  Laws,  c.  60).  The  relators  contend  that  by 
virtue  of  section  219j  of  that  act  they  are  exempted  from  any  Assess- 
ment on  any  personal  property  after  the  act  in  question  took  effect. 

On  the  other  hand,  the  respondents  contend  that  the  section  re^ 

^s>Vor  other  casea  see  same  topic  ft  KIST-N UMBER  in  all  Key*Nuub6r«d  Digests  ft  Indexes 
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f  erred  to  does  not  operate  to  withdraw,  the  personal  property  of  man- 
ufacturing corporations  from  the  operation  of  the  general  Education 
Law,  which  provides  a  method  of  assessing  property  and  collecting 
taxfes  for  educational  .purposes.  The  cases  presented  for  decision 
raise  purely  questions  of  law,  to  wit,  a  judicial  interpretation  of  the 
force  and  effect  of  the  Emerson  Act  as  regards  the  Education  Law 
and  the  power  to  tax  manufacturing  corporations  on  personal  prop- 
erty for  school  purposes. 

The  Emerson  Act  materially  changed  the  system  of  taxation  in  the 
state.  This  legislation  was  enacted  in  furtherance  of  a  r^ort  of  a 
committee  appointed  to  examine  and  report  on  the  general  tax  sit- 
uation in  the  state.    This  report  recommended : 

"(1)  The  abolition  of  the  present  tax  on  personal  property;  (2)  the  with- 
drawal of  general  business  corporations  from  the  provisions  of  section  182  ot 
the  tax  law ;  and  (3)  the  imposition  of  an  Income  tax  on  individuals  and  gen- 
eral business  corporations,  including  manufacturing  corporations." 

Pursuant  to  this  report  a  bill  was  drafted  and  passed  by  the  Leg- 
islature, which  became  chapter  726  of  the  Laws  of  1917.  This  act 
imposes  a  tax  of  3  per  cent,  on  the  net  income  of  the  corporation 
(section  215),  and  provides  that  from  the  revenue  so  received  the  state 
comptroller  shall  pay  into  the  state  treasury  two-thirds  of  the  amount, 
and  distribute  and  pay  the  balance  to  the  treasurers  of  the  several 
counties  where  the  corporations  are  located  (section  219h). 

Section  219j  then  provides: 

**After  This  Article  Takes  Effect  Manufactwriin>0  and  Mercantile  Oorpora- 
tUms  Shall  Not  be  Assessed  on  Any  Personal  Property.  •  •  ♦  After  this 
article  takes  effect  manufacturing  and  mercantile  corporations  shall  not  be 
assessed  or  taxed  upon  their  capital  stock  as  provided  for  in  section  twelve  of 
this  chapter,  nor  shall  they  be  required  to  pay  the  franchijse  tax  imposed  by 
section  182  of  this  chapter." 

The  language  of  the  section  quoted  is  broad  and  explicit,  exempt- 
ing manufacturingcorporations  from  all  assessment  on  any  of  its  per- 
sonal property.  The  respondents,  however,  contend  that  inasmuch 
as  the  act  of  1917  does  not  in  express  terms  refer  to  or  repeal  any 
of  the  provisions  of  the  Education  Law,  and  as  the  Education  Law 
constitutes  a  separate  and  distinct  chapter  of  the  statutes  of  the  state, 
it  could  not  have  been  the  intention  of  the  Legislature  by  chapter  726 
of  the  Laws  of  1917  to  in  any  manner  modify  or  alter  the  provisions 
of  the  Education  Law  (Consol.  Laws,  c.  16),  and  that  the  personal 
property  of  manufacturing  and  mercantile  corporations  is  still  tax- 
able for  the  purpose  of  raising  revenue  for  educational  purposes. 
To  a  certain  extent  the  Education  Law  does  constitute  a  separate  and 
distinct  chapter,  but  we  shall  presently  see  that  certain  sections  of 
that  law  must  necessarily  be  read  and  construed  in  connection  with 
the  Tax  Law  of  the  state,  of  which  chapter  726  of  the  Laws  of 
1917  forms  a  part. 

Section  410  of  the  Education  Law  provides  that — 

"After  a  tax  shall  have  been  voted  by  a  district  meeting,  for  a  purpose  aris- 
ing during  the  current  school  year,  the  trustees  shall  assess  it,  and  make  out 
the  tax  list  therefor  and  annex  thereto  their  warrant  for  its  collection." 
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Section  411  of  the  law  provides  that — 

"School  district  taxes  shall  be  apportioned  by  the  trustees  upon  real  €«tate 
within  the  boundaries  of  the  district  which  shall  not  be  by  law  exempt  from 
taxation." 

The  second  subdivision  of  the  section  provides  that — 

"The  trustees  shall  also  apportion  the  district  taxes  upon  all  persons  residing 
in  the  district,  and  upom  all  corporations  liable  to  taxation  therein,  for  the 
personal  estate  owned  by  them  and  liable  to  taxation." 

Section  412  provides,  for  the  purpose  of  ascertaining  the  valuation 
of  taxable  property,  the  trustees  shall  ascertain  it  *'so  far  as  possible, 
from  the  last  assessment  roll  of  the  town,"  etc.  ,  ' 

[1]  It  is  to  be  noted  that  by  the  Education  Law  the  assessment 
against  corporations  is  to  be  only  on  "the  personal  estate  owned  by 
them  and  liable  for  taxation."  The  Education  Law  nowhere  under- 
takes to  define  what  personal  property  of  a  corporation  is  "liable  for 
taxation.'*  It  nowhere  lists  the  personal  property  to  be  exempt.  Con- 
sequently, in  order  to  ascertain  for  what  personal  property  a  corpo- 
ration may  be  assessed  or  taxed,  we  necessarily  must  consult  and 
read  the  other  statutes  of  the  state,  and  particularly  the  general  Tax 
Law  of  the  state  declaring  the  exemptions  f rcrni  taxation.  It  follows 
that  the  Education  Law  is  not  an  entirely  separate  and  independent 
statute,  but  one  to  be  interpreted  and  construed  in  connection  with 
the  general  Tax  Law,  and  if  by  the  general  Tax  Law  certain  property 
is  l^;ally  exempted  from  all  taxes  in  lieu  of  a  percentage  of  income 
to  be  paid,  then  it  remains  no  longer  taxable  even  for  school  pur- 
poses. To  illustrate:  Real  estate  mortgages  are  required  to  pay  a 
recording  tax,  and  when  paid  the  holder  of  the  mortgage  is  entitled 
to  exemption  from  personal  tax  on  that  security  for  the  amount  rep- 
resented. We  think  no  one  would  contend  that  the  trustees  of  a 
school  district  could  claim  the  right  to  consider  such  mortgages  prop- 
erty "liable  for  taxation"  because  the  act  exempting  them  from  fur-r 
ther  taxation  contained  no  reference  to  thf  Education  Law.  What 
we  say  in  reference  to  mortgages  is  equally  true  of  real  estate  pur- 
chased by  pension  money. 

[2]  We  therefore  are  of  the  opinion  that,  in  order  to  limit  the 
jurisdiction  of  school  trustees  to  assess  personal  property  of  manu- 
facturing corporations,  it  was  not  necessary  for  the  Legislature  to 
make  specific  reference  to  the  Education  Law;  but  it  was  sufficient 
by  appropriate  language  to  enlarge  the  exemption,  and  place  the  per- 
sonal property  of  corporations  in  the  list  of  property  exempted.  The 
act  of  1917  simply  limited  the  class  of  property  against  which  school 
boards  could  assess  taxes  for  school  purposes.  This  the  Legislature 
has  power  and  authority  to  do;  and  the  act  is  just  as  effective  as 
though  it  had  undertaken  to  amend  the  Education  Law  by  an  added 
section  to  that  act  itself.  Indeed,  it  is  manifest  that  the  method  pur- 
sued in  the  Emerson  Act  was  the  appropriate  method  of  exempting 
corporate  personal  property,  not  only  from  general  taxation,  but 
from  taxation  for  school  purposes  as  well. 

[3,  4]  We  find  nothing  ambiguous  in  the  act  of  1917,  so  far  as  the 
question  now  under  consideration  is  concerned.     It  may  be  that  the 
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Statute  works  a  hardship  on  certain  school  districts.  As  to  the  wis- 
dom of  the  law  the  courts  have  nothing  to  do.  The  I^egislature  is 
the  sole  judge  of  those  questions. 

''All  statutes  must  have  a  construction  according  to  tbe  language  employed* 
and  where  no  ambiguity  exists,  courts  cannot  correct  supposed  defects."  Ben- 
ton V.  Wicltwlre,  54  N.  Y.  220. 

Where  language  is  apt,  and  the  construction  plain,  it  cannot  be 
departed  from  in  deference  to  any  supposed  intent.  Matter  of  Village 
of  Middletown,  82  N.  Y.  196;  Matter  of  Simmons,  151  App,  Div. 
444,  135  N.  Y.  Supp.  921 ;  People  v.  Long  Island  R,  R.'  Co.,  194  N, 
Y.  130,  87  N.  E.  79. 

We  are  of  the  opinion  the  relators  are  entitled  to  the  relief  sisked. 
So  ordered. 


WHITNEY  et  aL  v.  CONSIDINB  INVESTING  00.  et  aL 
(Supreme  Court,  Special  Term,  Westebester  County.     September  20,  1019.) 

1.  Advebse  possession  ^=>79(3) — Possession  ttndeb  cebtifioatx  ov  sale  fos 

dbainagb  assessment  not  adyekse. 

Adverse  possession  under  a  claim  of  title  cannot  be  founded  on  a  mere 
tax  lease,  sucb  as  a  certiLflcate  of  sale  for  years  for  drainage  assessment. 

2.  QXTIETING  TITLB  ^=»12(7) — OONSTBUOTIVB  POSSESSION  FOI.LOWXNO  ZJ&OAL  TI- 

TLE SUFFICIENT  TO  SUSTAIN  ACTION. 

Constructive  possession  following  legal  title  to  fee  is  sufttcient.  In  ab- 
sence of  hostile  possession,  for  maintenance  of  action  for  cancellation, 
as  a  cloud  on  title,  of  certificate  of  sale  of  tbe  land  for  years  for  drain- 
age assessment 
8.  Drains  «33>88— AoquibScence  wnx  not  prevent  owneb  of  fbb  vbom  as- 

SAILZN'Q  TITLE  UNDEB  SALE  FOB  DBAINAOE  ASSESSMENT. 

Mere  acquiescence  will  not  create  an  estoppel  in  pais,  and  prevent  tbe 
owner  of  tbe  fee  assailing  title  or  interest  under  a  certificate  of  sale  of 
land  for  years  for  drainage  assessment 
4.  Judgment  €=^747(%) — Conclusiveness  of  obdeb  of  condemnation  as  to 

OWNERSHIP  of  AWABD. 

Final  order  in  condemnation  proceeding  for  part  of  land  sold  for  years 
for  drainage  assessment  does  not  bar  action  by  owner  of  fee  to  cancel 
tbe  certificate  of  sale  for  assessment  and  to  detennine  ownersbip  of 
award ;  title  not  being  involved  in  a  condemnation  proceeding. 

5»  Limitation  of  actions  ^=5»60(10) — Action  fob  bemoval  of  oloud  not  bar- 
bed while  owner  in  possession. 

Rigbt  of  an  owner  in  possession  to  maintain  action  to  remove  cloud  is 
a  continuing  one,  never  barred  by  statute  of  limitations,  wbile  be  re- 
mains sucb  owner  in  possession. 

0.  Drains  ^=>88 — Pabtt  attacking  sale  of  land  fob  dbainagb  assessment 

MUST  show   noncompliance  WITH  LAW. 

Under  Laws  18G9,  c.  888,  §  13,  declaring  a  certificate  of  sale  for  years 
for  assessment  for  swamp  drainage  presumptive  evidence  of  all  tacts 
stated,  it  is  not  enougb  for  one  attacking  tbe  certificates  as  a  cloud  on 
title,  tbat  tbe  record  does  not  sbow  compliance  wltb  requireiiients  of 
tbe  statute,  but  be  must  prove  noncompliance.  > 

7.  Drains  ^=>35 — ^Application  to  county  judge  sufficient  to  give  jurisdic- 
tion IN   DBAINAOE  PROCEEDINGS.  \ 

There  was  no  lack  of  Jurisdiction  in  drainage  proceedings  becaiitee  ap- 
plication was  to  county  Judge,  and  order  appointing  commissioner^  was 
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by  hlin,  ai  prorlded  hy  Laws  1860,  c  888,  H  1,  2,  though  tWs  was  after 
the  adding,  by  Laws  1871,  c.  303,  of  section  20,  declaring  all  powers  and 
jurisdiction  rested  by  the  act  in  the  county  Judge  to  be  vested  in  the  Coun- 
ty Court;  the  intention  being  either  that  proceedings  under  the  act 
should  hare  the  effect  of  court  proceedings  though  by  and  before  the 
county  Judge,  or  to  rest  the  court  with  concurrent  Jurisdiction. 

8.  DBAINS  ^S»35 — OKDBB   BT    county   JT7IM»   IIT    DBAINAOB  PB0CBEDING8   PBS- 
SUMABLJ  OBDEB  OF  COUBT. 

Assuming  application  to  and  order  by  the  county  Judge,  in  swamp  drain- 
age proceeding,  should  have  been  to  and  by  the  County  Court,  the  form 
may  be  disregarded,  and  it  will  be  deemed,  in  the  absence  of  proofs  to 
the  contrary,  that  it  was  a  court  pifoceedlng  and  a  court  order,  it  at  the 
time  there  was  a  term  of  the  County  Court  in  session. 
0.  Dbains  «5»88— Pbbbumptzon  or  bboulabitt  in  baib  jtob  dbaznaob  assess- 

KENT. 

The  presumption  of  regularity  in  swamp  drainage  proceedings,  aris- 
ing by  proYislon  of  Laws  1869,  c.  888,  {  IS,  from  certificate  of  sale  for 
assessment,  extends,  if  necessary,  to  presumption  of  a  t^mn  of  the  County 
Court  being  in  session  at  time  of  application  and  orderi  in  form,  to  and 
by  the  county  Judge. 

10.  Dbains  ^=3>27 — Ownbb  ov  land  nbbd  not  join  in  petition  tob  dbainaoe 

OF   8WA1IP  LANDS. 

Under  Laws  1869,  c  888,  I  1,  the  owner  need  not  Join  la  petition  for 
drainage  of  swamp  lands ;  it  being  permissible  to  construe  the  word  '*and'' 
as  "or,"  to  giye  a  reasonable  construction. 

[Ed.  Note.— For  other  definitions;  see  Words  and  Phrases,  First  and 
SeciMid  Series,  And.] 

11.  Dbains  ^3>28*-Pstition  nxed  not  show  pebsonb  BKNBnxED  by  dbains 

DESIBED. 

Petition  under  Laws  1869,  c.  888,  {  1,  for  drainage  of  swamp  lands,  re- 
quired to  state  the  owners  of  lands  to  be  "affected,"  need  not  state  who 
will  be  benefited,  which  can  only  be  determined  by  the  commissioners 
when  assessing  benefits;  lands  affected  meaning  those  which  it  will  be 
necessary  to  acquire  for  the  drainage. 

12.  Dbains  c=»32 — Defects  in  commissionebs'  oath  uebe  ibbeqttlabitt. 

Want  of  venbe  in  the  official  oath  of  commissioners  in  drainage  pro- 
ceedings, provided  for  by  Laws  1869,  c.  888,  {  3,  is  not  a  Jurisdictional 
defect,  but  a  mere  Irregularity,  curable  if  objected  to,  and  waived  in  the 
absence  of  objection. 

13.  Dbains    ^3»82— Delay   in    oivmo    bond    of    ooiofissioN's   tbeasttbeb 
waived. 

Any  delay  in  giving  bond  of  treasurer  of  commission  }n  a  proceeding 
for  drainage  of  swamp  lands,  provided  for  by  Laws  1809,  c.  888,  §  3,  was 
an  Irregularity,  waived  where  all  the  parties  proceeded  to  final  order 
with  knowledge  when  the  bond  was  filed,  and  without  objection. 

14.  Dbains  ^=:»32 — ^Bond  of  coioassioN's  tbeasttbeb  pbopebly  ban  to  people. 

Bond  of  commission's  treasurer,  in  a  drainage  proceeding  commenced 
before  amendment  of  Laws  1869,  c.  888,  §  3,  by  Laws  1886,  c.  636,  S  3,  be- 
ing given  after  the  amendment,  properly  ran  to  the  people.  Instead  of  to 
the  supervisor  of  the  town. 

15.  Dbains  «=»32— Defect  in  map  showing  swamp  land  dbainage  waived. 

Any  defect  in  the  map  provided  for  in  swamp  drainage  proceedings  by 
Laws  1869,  c  888,  {S  6,  7,  was  a  mere  irregularity,  which  not  being  point- 
ed out  when  ai^roved  and  ordered  filed  by  the  court,  was  waived. 

16.  Dbains  €=3>88 — ^Descbiption  of  lands  in  notice  of  sale  fob  unpaid  as- 

BESailENTS  StTFFICIENT. 

Description  of  land  In  publication  of  notice  of  sale  for  assessment  for 
swamp  drainage  under  Laws  1869,  c.  888,  §  13,  held  sufficient;  it  re- 
ferring to  filed  map  approved  by  court,  under  which  it  could  be  readily 
located. 
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17.  Dbains  ^s»88 — Oebtifioatb  or  sale  oowbtitptbb  attesobitt  to  fubohasbb 

TO  TAKE  P08SB88ZON. 

Provision  of  Laws  18Q8,  c.  888,  1 13,  that  certificate  of  sale  for  unpaid 
assessment  for  draining  swamp  lands  shall  authorize  and  empower  the 
purchaser  to  take  possession,  does  not  mean  that  certificate  shall  in  terms 
authorize  purchaser,  but  merely  that  it  shall  constitute  authority. 

18.  Dbains  ^=»88— That  cBBTnnoATS  of  sale  oontains  tTNAxrrHOBizED  pbovii" 

SION  FOB  LEASE  DOBS  NOT  INVALIDATE  CEBTIFICATB. 

That  commissioners  exceed  their  authority  under  Laws  1869,  c.  888,  | 
13,  and  in  a  certificate  of  sale  for  years'  of  land  for  swamp  land  drainage 
assessment  provide  for  a  lease,  and  thereafter  execute  one,  does  not  In- 
validate the  certificate ;  but  such  provision  and  lease  merely  are  void. 

19.  Dbains  ^=^88 — Rights  of  pitbchasebs  fob  teabs  on  sale  fob  assessment 

THOSE  OF  life  TENANTS. 

Under  Laws  1869,  c.  888,  1 13,  the  rights  of  purchasers  for  years  of  land 
sold  for  assessment  for  swamp  land  drainage  are  those  of  a  life  tenant  for 
such  number  of  years;  the  land  reverting  at  end  of  the  period  to  the 
owner  at  the  time  of  sale  or  his  successor  in  interest. 

20.  EhCINENT  DOllAAN  ^=»152(1) — OOMPENSATION  OF  PUBCHASEBS  FOB  YEABS  OF 
LAND  SOLD  UNDEB  DBAINAOB  AS6E8S1CENT8. 

Where  land,  sold  for  a  term  of  years  under  Laws  1869,  c.  888,  S  13,  for 
swamp  land  drainage  assessment,  is  condemned,  the  purchaser  for  years 
Is  entitled  to  the  income  of  the  award  for  such  years,  and  at  end  thereof 
the  corpus  goes  to  the  reversioners. 

Action  by  Constant  F.  Whitney  and  others  against  the  Considine 
Investing  Company  and  others  to  cancel  certificate  of  sale  for  assess- 
ment under  drainage  acts  as  a  cloud  on  title  and  to  determine  owner- 
ship of  award  for  portion  of  land  condemned  by  state.  Judgment  in 
accordance  with  opinion. 

See,  also,  176  App.  Div.  157,  162  N.  Y.  Supp.  507;  104  Misc.  Rep. 
688,  173  N.  Y.  Supp.  66. 

Merrian  &  Ticknor,  of  Mt.  Kisco,  for  plaintiffs. 
Rockwood  &  Lark,  of  New  York  City,  for  defendants. 

YOUNG,  J.  This  action  is  brought  to  cancel  a  certificate  of  sale 
given  under  the  drainage  acts  as  a  cloud  on  the  title  to  certain  lands 
in  Yorktown,  and  to  determine  the  ownership  of  an  award  for  a  por- 
tion of  such  lands  condemned  by  the  state. 

In  1883  Silas  C.  Whitney  was  the  owner  of  the  premises  in  question. 
On  November  5th  of  that  year  a  petition  under  the  Drainage  Act 
(Laws  1869,  c.  888)  was  presented  to  the  county  judge  of  Westchester 
county,  who  thereupon  made  an  order  appointing  commissioners.  A 
motion  was  made  for  the  removal  of  one  of  the  commissioners,  which 
was  denied  by  the  county  judge  for  want  of  power,  and  Whitney  ap- 
pealed to  the  General  Term,  which  reversed  the  order  of  the  county 
judge.  Matter  of  Underbill,  32  Hun,  449.  The  commissioners  there- 
after made  and  filed  their  report,  determining  the  necessity  of  such 
drainage,  and  petitioned  the  Supreme  Court  for  the  appointment  of 
commissioners  of  appraisal  of  the  easement  over  the  land  of  Whitney 
necessary  to  be  acquired.  An  order  was  thereupon  made  on  December 
12,  1885,  appointing  such  commissioners  of  appraisal,  who  thereafter 
made  their  report,  awarding  him  $225  for  the  easement  taken,  which 
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was  confirmed  l)y  an  order  made  June  12,  1886.  Pursuant 'to  this 
order  the  amount  of  the  award  was  paid  to  Whitney  and  his  receipt 
taken,  which  is  dated  August  25,  1886.  The  drain  commissioners 
thereafter  made  and  filed  Aeir  statement  of  the  costs,  expenses,  etc., 
and  levied  an  assessment  upon  the  land  deemed  benefited  by  the  drain- 
age ;   Whitney's  assessment  being  $2,000. 

Pursuant  to  the  statute,  Whitney  appealed  to  the  County  Court 
from  the  decision  of  the  commissioners  as  to  such  assessment,  and  on 
January  19,  1889,  an  order  was  made  by  the  County  Court  granting 
leave  to  the  commissioners  to  file  the  map  required  by  the  statute 
nunc  pro  tunc  as  of  January  11,  1898,  within  10  days  from  the  date 
of  the  order,  on  payment  to  the  appellant  of  certain  costs,  and  upon 
such  payment  and  filing  the  determination  appealed  from  was  con- 
firmed. The  map  was  filed  January  21,  1889,  the  costs  paid,  and  a 
receipt  of  Whitney's  counsel  therefor  taken.  Whitney  thereupon  took 
an  appeal  from  the  order  of  confirmation  to  the  General  Term  of  the 
Supreme  Court,  whidi  affirmed  the  same.  Matter  of  Underbill,  53 
Hun,  633,  6  N.  Y.  Supp.  716. 

It  is  asserted  by  counsel  for  both  parties  to  this  action  that  Whit- 
ney's appeal  to  the  General  Term  was  never  prosecuted,  but  as  ap- 
pears from  one  report  the  appeal  determined  July  2,  liB89,  was  from 
"an  order  affirming  report  of  drainage  commissioners."  S3  Hun,  633. 
6  N.  Y.  Supp.  716.  The  other  report  states  that  Whitney  "appealed 
to  the  County  Court  from  the  acts  and  determinations  of  the  commis- 
sioners and  from  the  decision  of  the  County  Court  sustainin|f  the 
validity  of  the  proceeding"  to  the  General  Term.  It  is  quite  evident, 
therefore,  that  Whitney  did  prosecute  his  appeal,  and  that  it  was 
determined  adversely  to  his  contention.  I  am  further  confirmed  in 
this  by  referring  to  the  opinions  given  in  both  courts ;  the  same  ques- 
tion being  discussed  in  both.  It  also  appears  that  the  same  counsel 
who  argued  the  appeal  in  the  General  Term  (53  Hun,  633,  6  N.  Y. 
Supp.  716),  on  July  25,  1889,  filed  objections  to  the  taxation  of  the 
costs  of  such  appeal  upon  the  ground  that  the  statute  provided  that 
the  appeal  should  be  heard  as  an  appeal  from  an  order.  However, 
as  Whitney  did  not  pay  the  assessment,  the  commissioners  published 
notice  of  sale  for  November  9,  1889,  and  sold  the  land  assessed  to 
Edward  X.  Neil  for  999  years.  This  certificate,  as  subsequently 
amended,  is  the  basis  of  defendant's  claim  to  the  property,  for,  al- 
though a  lease  based  upon  this  was  subsequently  made,  it  is  of  no 
importance,  because  it  is  not  provided  for  in  the  statute. 

On  February  27,  1895,  Silas  C.  Whitney  conveyed  his  homestead 
property  to  his  two  sons,  who  are  plaintiffs  in  this  action.  The  de- 
scription of  the  property  does  not  include  the  land  in  question,  but 
bounds  the  property  conveyed  on  the  east  and  south  by  ''O'Neill's 
swamp,"  by  which  name  the  land  in  controversy  had  come  to  be  gen- 
erally known.  Edward  C.  Neill  died  September  4,  1907,  and  letters 
of  administration  upon  his  estate  were  duly  issued.  Silas  C.  Whitney 
died,  and  the  plaintiffs  in  this  action  are  his  heirs  at  law. 

The  defendant  Considine  Investing  Company  claims  through  mesne 
assignments  of  the  certificate  of  sale  and  lease;  the  other  defendants 
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claim  interests  in  portions  of  the  property  derived  from  the  de- 
fendant Considine  Investing  Company. 

About  1912  a  portion  of  this  land  was  acquired  by  the  state  by  con- 
demnation proceedings.  Commissioners  of  appraisal  were  appointed 
and  made  their  awards.  Plaintiffs  were  parties  to  the  proceeding,  and 
a  map  was  filed  by  Constant  F.  Whitney,  which  showed  the  premises 
in  question,  not  as  belonging  to  plaintiff,  but  as  "land  of  N.  Tekulsky" 
(swamp),  and  bore  this  notation: 

"The  location  of  the  boundary  between  lands  of  Whitney  and  lands  of  Tekul- 
sky, by  the  courses  here  shown,  is  approximate  oiily ;  there  being  no  definite 
data  or  monuments  from  which  this  said  boundary  can  be  properly  located. 
The  courses  here  shown  were  assumed  for  the  purpose  of  computing  the  area 
of  the  Whitney  property." 

The  award  was  paid  to  defendant  Considine  Investing  Company 
upon  condition  that  it  give  a  bond  to  indemnify  the  state  against  plain- 
tiffs' claim.  It  also  appears  from  the  testimony  that  many  dis- 
putes occurred  between  Constant  F.  Whitney  and  Ncill  as  to  the  loca- 
tion of  the  boundary  line  between  the  properties,  but  no  question  seems 
to  have  been  raised  by  Whitney  that  Neill's  title  or  interest  was  not 
good.  There  is  also  testimony  that  Neill  and  his  successors  in  inter- 
est exercised  various  acts  of  ownership  over  the  premises,  or  some 
portion  thereof,  such  as  the  erection  of  sale  signs,  pasturing  of  cattle, 
payment  of  taxes,  etc.,  and  that  def  endaiit  Considine  Investing  Com- 
pany also  leased  and  conveyed  a  portion  of  the  property,  upon  which 
a  one-story  building  was  erected. 

The  defendants  assert  the  validity  of  the  certificate  of  sale  and  of 
the  proceedings  upon  which  it  is  based,  claim  adverse  possession  for 
more  than  20  years,  set  up  the  10  and  20  year  statute  of  limitations, 
and  allege  estoppel  and  that  plaintiffs  are  not  in  possession  and  can- 
not maintain  the  action. 

[1]  No  adverse  possession  by  defendants  has  been  shown.  Con- 
cededly  their  only  claim  of  title  is  under  the  certificate  of  sale.  They 
cannot  under  that  instrument  claim  a  fee.  Their  possession  is  not, 
therefore,  within  the  meaning  of  the  Code,  adverse  or  hostile  to 
plaintiffs'  title,  but  is  in  recognition  thereof.  It  has  been  frequently 
held  that  adverse  possession  under  a  claim  of  title  cannot  be  founded 
upon  a  mere  tax  lease.  Miller  v.  Warren,  94  App.  Div.  192,  87  N. 
Y.  Supp.  1011,  affirmed  182  N.  Y.  539,  75  N.  E.  1131. 

[2]  In  my  opinion  the  constructive  possession  following  the  legal 
title  in  plaintiffs,  there  being  no  actual  hostile  occupancy  shown,  is 
sufficient  to  enable  them  to  maintain  this  action.  Bliss  v.  Johnson, 
94  N.  Y.  235 ;  Whitman  v.  City  of  New  York,  85  App.  Div.  468,  83 
N.  Y.  Supp.  465. 

[3-5]  I  do  not  think  any  question  of  estoppel  in  the  ordinary  sense 
arises  in  this  action.  Mere  acquiescence  will  not  create  an  estoppel 
in  pais,  and  prevent  plaintiffs  from  assailing  defendants'  title  or  in- 
terest under  the  certificate.  It  is  also  clear  that  the  final  order  in  the 
condemnation  proceedings  presents  no  bar  to  plaintiffs'  right  to  main- 
tain this  action,  for  no  question  of  title  was  or  could  be  involved  in 
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that  proceeding.  See  N.  Y.  C.  &  H.  R.  Co.  v.  Mathews,  144  App. 
Div.  732,  129  N.  Y.  Supp.  828.  Whether  the  final  order  in  the  drain- 
age proceedings  and  the  order  of  affirmance  of  the  General  Term 
constitute  an  estoppel  of  record  Ofr  res  ad  judicata  is  a  question  which 
involves  the  validity  of  the  proceedings  and  the  certificate  of  sale. 
and  will  be  considered  in  that  connection.  Neither  can  the  defendants 
successfully  invoke  the  statute  of  limitations,  for  it  is  well  settled 
that  the  right  of  aii  owner  in  possession  to  invoke  the  aid  of  a  court 
of  equity  to  remove  a  cloud  on  his  title  is  a  continuing  right,  never 
barred  by  the  statute  of  limitations  while  he  is  such  owner  in  pos- 
session. Ford  V.  Clendenin,  215  N.  Y.  10,  16,  109  N.  E-  124,  Ann. 
Cas.  1917A,  658,  and  cases  cited. 

With  these  preliminary  questions  disposed  of,  the  remaining  ques- 
tion is  whether  the  certificate  in  question  and  the  drainage  proceeding 
from  which  it  resulted  are  valid,  and,  if  so,  the  rights  of  the  parties 
in  the  land  and  the  award.  The  statute  which  is  applicable  to  the 
proceeding  in  question  is  chapter  888,  Laws  of  1869,  as  amended  by 
various  enactments. 

Section  1  provides  that  any  person  owning  or  possessing  swamp 
lands  and  desiring  to  drain  the  same,  and  *'any  person  or  persons  who 
shall  deem  it  necessary  for  the  public  health"  that  any  such  swamp 
shall  be  drained,  might  present  a  petition,  duly  verified,  to  the  county 
judge  of  the  county  in  which  such  lands  lie. 

Section  2  provides  that  the  county  judge,  if  satisfied  that  such  drain- 
age is  necessary,  shall  thereupon  appoint  a  commission  of  three  per- 
sons, freeholders  in  the  county  where  the  lands  are  situated,  to  hear 
and  determine  whether  it  is  necessary  for  the  public  health  that  such 
lands  be  drained. 

Section  3  provides  for  the  making  and  filing  of  an  official  oath,  the 
organization  of  the  commission,  and  appointment  of  a  chairman  and 
treasurer.  The  original  act  provided  that  the  treasurer  should,  when 
the  amounts  to  be  collected  by  him  exceeded  $500,  give  a  bond  with 
sufiicient  sureties  to  the  supervisor  of  the  town,  to  be  approved  by 
the  county  judge,  for  the  faithful  performance  of  his  duties.  A  sub- 
sequent amendment,  made  in  1886,  however,  provided  that  the  bond 
should  be  to  the  people  of  the  state  of  New  York.    Chapter  636. 

Section  4  provides  that  after  notice  to  the  petitioner  and  the  par- 
ties named  in  the  petition,  in  such  manner  as  they  shall  order,  the 
commissioners  should  proceed  by  personal  view  or  otherwise  to  deter- 
mine the  necessity  for  drainage. 

Section  5  provides  that  the  commissioners  file  in  the  county  clerk's 
office  their  determination  and  give  notice  of  such  filing  by  publishing 
at  least  two  times  "in  some  newspaper  printed  in  said  town  in  which 
the  lands  are  situated,  or  if  there  be  no  such  newspaper,  then  in  the 
newspaper  printed  in  the  nearest  town  thereto,"  and  by  mailing  a 
copy  of  the  notice  so  printed  to  the  addresses  of  each  person  interested 
in  the  lands  not  personally  served.  It  also  provided  for  an  appeal  to 
the  county  judge  by  any  party  aggrieved  by  giving  written  notice  of 
appeal  to  the  commissioners  within  10  days  after  the  last  publication 
of  notice,  and  that  llie  county  judge  should  thereupon,  on  motion  of 
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either  party  and  on  at  least  10  days'  notice  to  the  appellant,  proceed 
to  hear  the  appeal  and  determine  the  same. 

Section  6  provides  that,  if  it  be  determined  by  the  commissioners 
or  the  county  judge  that  such  drainage  is  necessary  for  the  public 
health,  the  commissioners  should  cause  an  accurate  survey  and  a  map 
of  the  lands  to  be  made,  showing  all  the  lands  proposed  to  be  drained, 
etc. 

Section  7  provides  that  they  shall,  on  completion  of  such  map,  cer- 
tify the  same  and  cause  it  to  be  filed  in  the  county  clerk's  office. 

Section  8  relates  to  the  fees  and  expenses  of  the  commission  and 
the  raising  of  funds. 

Section  9  provides  for  the  payment  to  the  owner  of  damages  for  the 
land  taken,  and  if  the  commissioners  cannot  agree  that  they  shall 
proceed  to  acquire  title  to  an  easement  over  such  lands  by  condem- 
nation. 

Section  10  provides  for  the  making  by  the  commission  of  a  detailed 
statement  of  the  costs,  expenses,  land  damages,  and  compensations, 
and  that  they  shall  determine  the  sum  to  be  assessed  and  apportion 
the  same  among  the  several  owners  or  occupants  of  lands  benefited 
by  the  drainage  in  proportion  to  the  amount  of  benefit  received.  It 
also  provides  that  a  copy  of  such  statement  be  filed  in  the  county 
clerk's  office  and  that  written  or  printed  notice  be  given  to  each  per- 
son whose  lands  are  assessed.  It  further  provides  that  any  person 
feeling  himself  aggrieved  may  appeal  from  the  decision  of  the  com- 
missioners to  the  court,  by  serving  a  notice  of  said  appeal  within  10 
days  after  service  upon  him  of  uie  notice  of  filing  such  statement, 
and  within  10  days  thereafter  make  a  full  statement  of  the  ground  of 
his  appeal  and  file  a  certified  copy  thereof  in  the  county  clerk's  office, 
pnd  present  the  said  statement  to  the  court,  which  should  thereupon 
proceed  without  further  delay  than  such  as  was  necessary  to  give 
proper  notice  to  the  parties  interested  to  hear  and  finally  determine 
the  appeal. 

Section  11  provides  that  within  30  days  after  filing  the  above  state- 
ment, or  if  appealed  from  within  30  days  after  notice  to  the  commis- 
sioners of  the  final  determination  of  the  appeal,  they  shall  levy  the 
assessments  provided  for  and  proceed  to  collect  the  same,  etc. 

Section  12  provides  for  an  accounting  and  audit  of  the  commis- 
sioners' collections  and  disbursements. 

Section  13  provides  that  if  any  of  the  assessments  are  not  paid 
within  30  days  after  the  same  shall  have  been  made  and  demanded 
from  the  owner  of  the  land  assessed,  etc.,  the  commissioners  shall 
make  a  proper  description  of  the  land  on  which  the  unpaid  assess- 
ment is  made,  and  cause  the  assessment  and  description  to  be  pubr 
lished  for  6  weeks  in  a  paper  published  in  the  town,  or,  if  none,  in 
one  published  in  the  nearest  town  to  the  land,  together  with  a  notice 
that  if  the  assessment  is  not  paid,  with  the  expense  of  advertising,  on 
or  before  a  certain  day  designated,  not  less  than  6  weeks  from  the  first 
publication,  the  lands  will  be  sold  at  public  auction  to  the  person  who 
shall  take  them  for  the  shortest  period  and  pay  the  assessment,  ex- 
penses, and  interest,  and  that  on  the  day  designated,  or  an  adjourned 
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day,  the  premises  shall  be  sold,  and  upon  receiving  the  money  bid 
the  commissioners  shall  give  the  purchaser  a  certificate  of  such  sale, 
which  shall  be  presumptive  evidence  of  all  the  facts  stated,  and  shall 
be  recorded  in  the  office  of  the  county  clerk  as  evidence  of  mortgage 
sales  under  the  statute  is  recorded-^: 

"and  the  said  certiflcate  sball  authorize  and  empower  the  purchaser  therein 
named  or  his  assignee  (such  assignment  to  be  In  writing  duly  acknowledged 
and  in  like  manner  recorded)  on  the  1st  day  of  April,  July,  October  or  Janu- 
ary then  next  to  pnter  into,  and  take  possession  of  the  said  land  so  sold  and 
to  use,  occupy,  and  enjoy  the  same  with  the  rights  of  a  life  tenant  during  the 
time  for  which  he  shall  have  purchased  the  same,  unless  the  same  shall  be  re- 
deemed as  herein  provided.** 

Section  14  provides  for  redemption  fromi  the  sale  upon  certain 
terms  within  15  months  from  the  date  of  sale. 

All  subsequent  sections,  except  section  20,  contain  provisions  not 
material  to  the  controversy  here.  Section  20,  which  was  added  by 
the  "Laws  of  1871,  chapter  303,  provides  as  follows: 

*'A11  the  pow^n  and  Jurisdiction  vested  by  this  act,  in  the  county  Judge  or 
in  the  county  Judge  and  Justices  of  the  sessions  when  ai«ociated  with  such 
officer,  are  hereby  vested  in  the  County  Ck>urt  of  the  comity  in  which  such 
swamp  lands  or  some  portion  of  them  are  situated,  and  all  proceedings  here- 
tofore commenced  before  the  county  Judge  or  county  Judge  and  Justices  of  ses- 
Biona  when  associated  with  such  officer  and  now  pending  and  undetermined, 
are  transferred  to  and  vested  in  the  County  Court  of  the  county  in  which  such 
proceedings  were  so  commenced  and  pending,  with  full  power  and  Jurisdiction 
in  such  court  to  conduct  such  proceedings  to  a  final  determination  subject  to 
the  provisions  of  the  act  hereby  amended.    •    •    • »' 

Plaintiff  contends  that  the  drainage  proceedings,  resulting  in  the 
certificate  of  sale  in  question,  contained  many  defects,  all  of  which 
they  assert  are  jurisdictional  and  render  the  certificate  and  defendants' 
title  thereunder  invalid.  These  defects  may  be  summarized  as  fol- 
lows: 

(1)  That  the  petition  by  which  the  proceeding  was  commenced  was 
addressed  to  the  county  judge,  and  the  order  thereupon  was  by  the 
county  judge,  and  not  the  County  Court,  as  required  by  the  statute. 

(2)  That  the  owner  of  the  lands  aflFected  did  not  join  in  the  petition. 

(3)  That  the  names  of  the  owners  of  land  to  be  affected  (b^efited) 
were  not  shown. 

(4)  That  the  oath  of  the  commissioners  was  void,  for  the  reason 
that  it  contained  no  venue. 

(5)  That  the  treasurer's  bond  was  not  gi^en  at  the  time  required, 
and  when  given  was  to  the  people  of  the  state  of  New  York,  and  not 
to  the  supervisor,  as  required  by  the  statute. 

(6)  That  no  notice  was  given  to  the  parties  named  in  the  petition 
before  the  commissioners  made  their  determination. 

(7)  That  notice  of  filing  the  commissioners'  determination  was 
not  given  in  the  manner  provided  by  statute. 

(8)  That  no  map  from  an  accurate  survey  was  prepared,  and  that 
the  one  filed  did  not  comply  with  the  statute. 

(9)  That  there  is  no  record  proof  that  a  demand  was  made  upon 
the  owner  for  payment  of  the  assessment 
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(10)  That  no  proper  description  of  the  land  was  published. 

(11)  That  there  is  no  proof  that  the  notice  of  sale  was  published 
for  the  statutory  period,  or  that  it  was  published. at  all,  the  affidavit 
being  unverified,  and  that  it  was  not  published  in  the  proper  town. 

(12)  That  the  certificate  did  not  contain  an  authorization  to  the 
purchaser  to  take  possession  at  the  time  required  by  statute. 

(13).  That  the  certificate  provided  for  a  lease  after  15  months,  which 
was  unauthorized  by  the  statute. 

[8]  The  certificate  is  made  by  the  statute  presumptive  evidence  of 
the  facts  stated.  This  disposes  of  some  of  plaintiffs'  objections,  for 
it  is  incumbent  upon  them  to  prove  the  defects.  It  is  not  enough  that 
the  record  does  not  show  that  certain  requirements  of  the  statute 
were  not  complied  with.  They  must  prove  that  they  were  not  so 
complied  with. 

The  sixth,  seventh,  ninth,  and  eleventh  objections  above  con- 
flict with  this  principle.  In  the  absence  of  proof  to  the  contrary, 
it  is  presumed  that  notice  was  given  by  the  commissioners  before 
making  their  determination,  that  notice  of  filing  and  proper  pub- 
lication was  made,  that  there  was  due  demand  of  pajmient  of 
the  assessment,  and  that  the  notice  was  properly  published  for  the 
requisite  time  and  in  the  town  required.  It  might  well  be  that  Bed- 
ford was  the  nearest  town  containing  a  newspaper  at  the  time  it  was 
there  published,  and  Peekskill  at  the  time  of  the  subsequent  publica- 
tion the  nearest  town  then  containing  a  newspaper. 

[7]  The  original  application  and  the  order  made  thereon  was  in 
strict  compliance  with  the  language  of  the  statute  then  in  force.  It  is 
true  that  section  20,  added  in  1871,  vested  jurisdiction  in  the  County 
Court ;  but  at  the  time  it  was  so  added  no  amendment  was  made  to 
the  provisions  of  the  statute  requiring  applications  to  be  made  to  the 
county  judge.  Indeed,  it  seems  to  have  been  the  intent  of  the  Legis- 
lature to  retain  all  portions  of  the  statute  in  their  original  form,  so 
far  as  they  specified  the  county  judge  as  the  particular  judicial  of- 
ficer to  conduct  the  proceeding.  The  same  act  which  added  section  20 
to  the  statute  also  amended  sections  6,  10,  and  16,  and  continued  the 
procedure  before  the  county  judge.  The  apparent  confusion  thus 
resulting  may,  I  think,  be  cleared  up  by  construing  the  statute  as  a 
whole  in  either  of  two  ways:  (1)  That  the  Legislature  intended  by 
section  20  that  all  proceedings  under  the  act  should  be  and  have  the 
effect  of  court  proceedings,  although  conducted  by  and  before  the 
county  judge,  who  was  iSie  presiding  judicial  officer  of  tlie  County 
Court;  (2)  that  it  did  not  divest  and  transfer  the  power  and  juris- 
diction of  the  county  judge  to  the  County  Court,  but  simply  vested 
that  court  with  concurrent  jurisdiction.  Under  either  construction, 
the  procedure  here  attacked  was  proper,  and  jurisdiction  was  ac- 
quired. It  was  not  until  1886  (chapter  636)  that  the  Legislature 
amended  the  statute  so  as  to  require  all  proceedings  to  be  in  the  County 
Court,  and  changed  the  various  sections  by  substituting  the  "County 
Court"  for  the  "county  judge."  In  the  proceeding  in  question  ail 
subsequent  applications  and  orders  were  made  in  the  County  Court. 

[8,  8]  But  tihere  is  a  further  answer  to  plaintiffs'  contention.  As- 
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suming  that  the  original  application  should  have  been  addressed  to 
the  County  Court,  and  that  the  order  made  thereupon  should  have 
been  a  court  order,  the  mere  form  of  the  papers  may  be  disregarded. 
If  at  the  time  of  such  application  and  order  there  was  a  term  of  the 
County  Court  in  session,  it  will  be  deemed,  in  the  absence  of  proof 
to  the  contrary,  that  it  was  a  court  proceeding  and  a  court  order. 
Aiken  v.  Aiken,  96  Misc.  Rep.  561,  562,  160  N.  Y.  Supp.  876,  and 
cases  cited;  Sweeney  v.  O'Dwyer,  197  N.  Y.  499,  503,  90  N.  E. 
1129.  As  there  is  no  proof  to  the  contrary,  the  statutory  presump- 
tion of  regularity  arising  from  the  certificate  of  sale  obtains. 

[10]  The  owner  of  the  land  is  not  by  the  statute  required  to  join 
in  the  petition.  The  statute  simply  provides  that  any  person  owning 
swamp  lands  may  present  the  petition,  but  it  also  provides,  "and  any 
person  or  persons  who  shall  deem  it  necessary  for  the  public  health" 
that  such  lands  be  drained  may  present  the  petition.  In  my  opinion 
that  is  the  correct  meaning  of  the  statute.  If  necessary,  the  word 
"and"  may  be  construed  "or,"  in  order  to  give  a  reasonable  construc- 
tion to  this  statute.  S^e  People  v.  Frudenberg,  209  N.  Y.  218,  220, 
103  N.  E.  166,  and  cases  cited. 

[11]  It  was  also  unnecessary  to  show  the  names  of  the  owners 
who  will  be  benefited  by  the  drainage.  The  word  "affected,"  as  used 
in  this  section,  dearly  means  the  lands  which  it  will  be  necessary  to 
acquire  for  the  drainage.  The  owners  or  persons  who  will  be  bene- 
fited by  the  improvemfent  can  only  be  determined  by  the  commissioners 
when  the  time  for  making  the  assessments  for  benefits  arises,  as  pro* 
vided  in  the  later  provisions  of  the  act. 

[12]  I  do  not  think  the  want  of  venue  contained  in  the  commis- 
sioners* oflidal  oath  is  anything  more  thatf  an  irr^ularity,  which  might 
have  been  cured,  if  objected  to,  but  was  waived  by  failure  to  object. 
I  think  there  is  a  distinction  between  an  official  oath,  such  as  re- 
quired here,  and  the  affidavit  which  is  required  to  be  annexed  to  a 
tax  roll,  and  which  the  courts  have  held  must  comply  strictly  with 
the  statute.  It  seems  to  me  that  the  oath  required  by  this  statute 
is  similar  to  that  required  of  a  referee,  a  juror,  or  arbitrator,  and  it 
has  been  held  that  want  of  such  an  oadi  is  waived  by  failure  to  take 
timely  objection.  See  Collinson  v.  Wier,  91  Misc.  Rep.  501,  504,  154 
N.  Y.  Supp.  951,  and  cases  cited.  I  do  not,  therefore,  think  that  the 
want  of  venue  on  the  official  oath  of  the  commissioners  constituted  a 
jurisdictional  defect. 

[13, 14]  There  is  no  proof  in  the  case  that  the  treasurer's  bond 
was  not  given  seasonably.  The  statute  provides  that  he  shall,  when 
the  amount  to  be  collected  or  received  exceeds  $500,  give  a  bond. 
No  particular  time  is  mentioned.  But  in  any  event,  if  not  given  at 
the  proper  time,  it  was  a  mere  irregularity,  which  might  be  waived, 
and  in  my  opinion  was  waived,  because  the  parties  all  proceeded  to 
a  final  order  in  the  proceeding  with  full  knowledge  of  the  time  when 
such  bond  was  filed  and  without  objection.  The  fact  that  the  bond 
was  made  to  the  pepple  of  the  state  of  New  York,  instead  of  to  the 
supervisor  of  the  town,  is  not  a  defect  at  all,  but  was  in  strict  com- 
pliance with  the  statute  in  force  at  the  time  it  was  given*    It  is  true 
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the  original  statute  requited  it  to  run  to  the  supervisor,  but  under 
the  amendment  made  in  1886  (chapter  636)  it  was  provided  that  the 
bond  should  be  to  the  people.  As  this  bond  was  made  and  filed  in  1889, 
it  was  therefore  in  proper  form. 

[15]  I  think  the  map  and  survey  was  sufficient.  It  was  before  the 
County  Court  on  the  appeal  by  Whitney  from  the  determination  of 
the  commissioners  fixing  the  assessment  and  was  then  approved  by 
Judge  Mills  (then  county  judge)  and  ordered  filed  nunc  pro  tunc  on 
payment  of  certain  costs  to  Whitney's  counsel,  and  thereupon  the 
determination  of  the  commissioners  was  confirmed,  the  costs  were 
paid  and  accepted  by  Whitney's  counsel  and  on  appeal  to  the  General 
Term  this  order  was  affirmed  as  above  noted.  Any  defect  in  the 
map  was  a  mere  irregularity,  and,  if  not  then  pointed  out,  was  waived. 
I  think,  therefore,  that  Whitney  was  clearly  concluded  as  to  this  de- 
fect by  the  final  order,  and  that  the  plaintiffs  here,  his  successors  in 
interest,  are  equally  concluded. 

[18]  I  also  think  the  description  of  the  land  is  suflBcient.  It  re- 
fers to  the  map  filed  and  approved  by  the  court,  and  I  think  under  it 
the  land  could  be  readily  located. 

[17]  The  objection  that  the  certificate  of  sale  did  not  in  terms 
authorize  the  purchasers  to  take  possession  at  the  times  mentioned 
in  the  statute  is  not  well  taken.  In  my  opinion  the  statute  did  not 
require  any  such  statement  in  the  certificate  itself.  The  true  meaning 
and  intent  of  the  language  used  is  in  my  opinion  that  the  certificate  of 
sale  to  the  purchaser  should  furnish  sufficient  authority  for  him  to 
take  such  possession.  If  the  L^slature  had  intended  to  require  as 
a  condition  of  the  validity  of  the  certificate  that  such  authorization 
should  be  stated  in  the  certificate  itself,  it  would  have  expressed  such 
intent  in  clear  and  appropriate  language. 

[18]  The  mere  fact  that  the  commissioners  exceeded  their  au- 
thority, and  undertook  to  provide  in  the  certificate  of  sale  for  a 
lease,  and  thereafter  executed  such  lease,  does  not  invalidate  the  en- 
tire certificate.  The  provision  in  question  is,  of  course,  void,  as  is 
also  the  lease ;  but  no  claim  is  made  by  defendants  under  either.  As 
this  provision  of  the  certificate  may  be  stricken  therefrom,  and  the 
lease  disregarded,  I  do  not  see  that  it  is  of  any  importance. 

In  considering  these  objections,  I  have  not  been  unmindful  of  the 
general  rule  that  ordinarily  statutes  of  this  character  are  to  be  strictly 
construed,  and  that  substantial  compliance  is .  required  to  support  a 
certificate  of  sale.  But  this  statute  is  somewhat  different  from  those 
considered  in  most  of  the  cases  cited  in  plaintiff's  brief.  Ordinarily, 
the  assessing  officers  act  without  any  supervision  by  higher  author- 
ity during  the  course  of  their  proceedings  and  until  their  final  deter- 
mination, which  is  then,  and  not  until  then,  subject  to  review  by  the 
courts.  In  the  statute  under  consideration,  however,  practically  every 
step  taken  was  required  to  have  and  did  have  the  approval  and  di- 
rection of  the  County  Court.    It  is  also  provided  in  this  statute : 

"That  the  County  Court  may  at  any  time  correct  any  manifest  error  in  any 
of  the  proceedings  under  this  act  when  such  correction  shall  be  in  furtherance 
of  justice^  and  the  said  court  may  aUow  such  amendments  and  make  such  or- 
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ders  and  impoee  such  terms  as  Bball  promote  the  objects  of  this  act  aind  be 
equitable  to  all  parties."    Section  14. 

It  seems  to  me,  in  view  of  these  provisions,  that  the  Legislature  in- 
tended a  somewhat  liberal,  construction  of  the  provisions  of  the  stat- 
ute to  accomplish  the  end  in  view.  I  apprehend,  however,  that  this 
would  not  justify  a  noncompliance  by  the  commissioners  with  juris- 
dictional requirements ;  but  it  seems  to  me  that  all  of  the  alleged  de- 
fects pointed  out  by  the  plaintiffs  were  such  as  might  have  been,  dur- 
ing the  course  of  the  proceeding  itself,  amended  upon  being  brought 
to  the  attention  of  the  court  by  any  party  claiming  to  be  prejudiced 
or  affected  thereby.  By  failing  so  to  do  the  parties  in  my  opinion 
waived  such  defects.  These  defects  were  therefore  mere  irregulari- 
ties, and  not  jurisdictional.  None  of  the  grounds  of  objection  now 
asserted  were  laid  as  grounds  for  Whitney's  appeal  to  the  County 
Court  from  the  final  determination  of  the  commissioners,  although 
the  statute  required  a  statement  of  the  grounds  upon  which  the  ap- 
peal was  based  (section  10),  and  it  was  held  by  the  County  Court 
upon  such  appeal  that  no  objection  not  stated  in  the  grounds  filed 
would  be  considered  by  the  court.    See  opinion  of  Mills,  C.  J.,  filed. 

The  proceeding  was  begun,  Whitney  appeared  at  every  stage  there- 
of, contested  it  bitterly,  and  a  final  determination  was  made,  was 
approved  by  the  County  Court,  and  confirmed,  in  spite  of  opposition 
by  counsel  appearing  for  Whitney ;  an  appeal  was  taken  to  the  Gen- 
eral Term  of  the  Supreme  Court,  and  the  order  of  the  County  Court 
affirmed.  It  seems  to  me  quite  clear  that  the  commissioners,  the  Coun- 
ty Court,  and  the  General  Term  acquired  jurisdiction  of  the  parties 
and  of  the  subject-matter,  and  that  Whitney  and  his  successors  in 
interest,  the  plaintiffs  here,  were  therefore  concluded  by  the  final 
order  in  the  proceeding.  To  hold  otherwise  would  be  in  my  opinion 
in  effect  to  review  and  reverse  the  final  determination  of  the  County 
Court  in  a  special  proceeding  of  which  it  had  jurisdiction,  both  of 
the  parties  and  subject-matter.  I  think  this  court  has  no  such  power. 
Certainly  it  has  no  right  or  authority  to  set  aside  or  reverse  the  or- 
ders and  decrees  of  the  former  General  Term.  I  therefore  hold  that 
the  certificate  of  sale  was  valid,  and  it  only  remains  to  consider  the 
rights  of  the  parties  thereunder. 

[19]  The  statute  under  which  it  was  made  is  somewhat  unique. 
It  provides  that  such  certificate  shall  authorize  and  empower  the  pur- 
chaser therein  named,  or  his  assignee,  at  the  times  mentioned  in  the 
statute,  ''to  enter  into  and  take  possession  of  the  said  land  so  sold  and 
to  use,  occupy  and  enjoy  the  same  with  the  rights  of  a  life  tenant 
during  the  term  for  which  he  shall  have  purchased  the  same,"  unless 
redeemed.  The  certificate,  therefore,  gives  the  defendants  and  their 
successors  in  interest  a  right  to»  the  possession  and  use  of  the  land 
for  the  balance  of  the  term  of  the  certificate,  999  years,  with  the  same 
rights  and  privileges  which  a  life  tenant  would  have  enjoyed,  and  at 
the  termination  of  this  estate  the  land  reverts  to  plaintiffs*  successors 
in  interest. 

[20]  The  rights  of  the  parties  to  the  award  are  similar.  Defend- 
ant Considine  Investing  Company  is  entitled  to  tli$  income  for  the  re- 
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mainder  of  the  term,  and  the  corpus  of  the  award  then  goes  to  plain- 
tiffs' successors  in  interest.  The  award  must  therefore  be  paid  into 
court,  unless,  defendant  Considine  Investing  Company  consents  to  ac- 
cept a  gross  sum  in  lieu  of  its  interest,  in  which  event  a  computation 
may  be  made  of  the  sums  to  which  plaintiffs  and  defendant  Considine 
Investing  Company  are  respectively  entitled. 
Decision  and  judgment  may  be  siettled  in  notice. 


(lOe  Misc.  Rep.  705) 

NELSON  et  al.  v.  NELOON  et  al. 

(Supreme  Court,  Special  Term,  Westchester  County.    Septonber  20, 1919.) 

!•  Statutes  ^s»239-'In  Debooation  or  Coiocon  Law  Stbictlt  Constrtjed. 
A  statute  in  derogation  ot  the  common  law  must  be  strictly  coostrued. 

2.  Descent  and  Distbibution  ^=»14— DismiBtTTioif  or  PBorsBTT  Gomino  to 
Intestate  fbom  Father  bt  Devise,  Gift,  ob  Descent. 

Under  Decedent  Estate  Law,  f  88,  providing,  if  there  is  no  heir  en- 
titled to  take  under  preceding  sections,  the  inheritance,  if  it  shall  have 
come  to  the  intestate  on  the  part  of  the  father,  shaU  descend  in  certain 
specified  ways,  the  property  must  have  been  an  Inheritance  when  It  came 
to  the  Intestate,  and  must  have  come  to  intestate  on  *  the  part  of 
Intestate's  father  directly,  either  by  devise,  gift,  or  descent 

8.  Descent  and  Distribution  ^=»12 — ^Purchase  at  Partition  Sale  of  Fa- 
ther's Estate  Vests  Title  in  Dauohteb  bt  Purchase  and  Not  bt 
Descent. 

Where  a  daughter  inherited  from  her  father  as  tenant  In  common  with 
her  brother  and  others,  and  her  brother  bid  in  the  land  on  partition  sale, 
the  deed  being  made  to  him  and  her,  they  thereby  becoming  seized  in 
fee  as  tenants  in  common  of  the  entire  property,  the  brother's  share  of 
which,  on  his  death  intestate,  descended  to  her,  no  part  of  the  land  de- 
scended to  her  from  her  father,  within  the  contemplation  of  Decedent 
Instate  Law,  S  88,  so  as  to  exclude  the  relatives  of  her  mother  from  sharing 
therein  on  her  death  intestate,  since  the  effect  of  the  partition  was  to 
vest  her  undivided  half  in  her  by  purchase,  and  not  by  descent. 

Action  for  partition  by  William  H.  Nelson  and  another  against 
George  H.  Nelson  and  others.  Interlocutory  judgment  directed  in 
accordance  with  the  opinion. 

Ticknor  &  Ticknor,  of  Mt.  Kisco,  for  plaintiffs. 
P.  A.  Anderson,  of  Peekskill,  for  defendant  Louis  Dean  and  others. 
Thomas  F.  Keogh,  of  New  York  City,  for  defendant  Newey. 
Geller,  Rolston  &  Horan,  of  New  York  City,  for  special  guardian. 

YOUNG,  J.  This  action  is  brought  for  the  partition  of  certain 
real  property,  and  involves  a  dispute  as  to  the  respective  shares  of 
the  several  tenants  in  common.  The  property  was  formerly  owned  by 
John  B.  Sarles  and  Reuben  B.  Sarles,  his  brother,  as  tenants  in  com- 
mon. John  B.  Sarles  married  Antoinette  (or  Annette)  Waters.  He 
died  in  1885,  seized  of  a  half  interest  in  the  property,  and  leaving 
William  Henry  and  Mary  Ella  Sarles,  his  children  and  heirs  at 
law,  who  succeeded  to  his  one-half  interest  in  the  property.  Reuben 
died  in  December,  1900,  intestate  and  without  issue,  and  his  ore- 
half  interest  in  the  property  descended  one-half  to  his  sister  Prudy 

^s»For  oUier  CMM  see  flame  topic  4  KBHT-NUMBER  in  all  Key-Numb«red  Diveeti  A  lDdez«a 
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Nelson,  and  the  remaining  half  of  his  interest  to  William  Henry  and 
Mary'  Ella  Sarles. 

In  1901  a  partition  suit  was  brought;  the  property  was  sold  there- 
under and  bid  in  by  William  Henry  Sarles,  but  the  referee's  deed  was 
made  to  William  Henry  and  Mary  Ella  Sarles,  so  that  they  became 
seized  in  fee  of  the  entire  property  as  tenants  in  common,  each  own- 
ing a  one-half  interest.  William  Henry  Sarles  died  intestate  and  with- 
out issue  on  February  4,  1919,  and  his  one-half  interest  in  the  property 
thereupon  descended  to  his  sister,  Mary  Ella  Sarles,  so  that  when 
she  died  on  March  1, 1919,  she  was  seized  in  fee  of  the  entire  property. 

Antoinette  Waters,  the  wife  of  John  B.  Sarles,  the  father  of  Mary 
EDa,  had  two  sisters,  Janie  Marshall  and  Almira  Wright.  Janie 
Marshall  died  leaving  one  child,  Laura  Marshall,  who  also  died  before 
Mary  Ella  Sarles.  Almira  Wr^ht  died  leaving  four  children — Ed- 
ward Wright,  Bell  Hoag,  Alice  Curry,  and  Flora  Dean.  Edward 
Wright  died  intestate  leaving  a  daughter,  Laura  Newey.  Bell  Hoag 
also  died  intestate  leaving  two  children — ^Wright  Hoag  and  Flora 
Hoag.  Alice  Curry  died  intestate  and  without  issue,  and  Flora  Dean 
died  intestate  leaving  two  children — Louis  Dean  and  Flora  Dean. 

The  controversy  between  the  parties  arises  under  the  provisions  of 
section  88  of  the  Decedent  Estate  Law  (Consol.  Laws,  c.  13),  which, 
so  far  as  material,  provides  as  follows : 

'^f  there  be  no  heir  entitled  to  take,  under  either  of  the  preceding  sec- 
tions, the  inheritance,  if  It  shall  have  come  to  the  intestate  on  the  part  of 
the  father,  shall  descend: 

"1.  To  the  brothers  and  sisters  of  the  father  of  the  intestate  in  equal 
shares,  if  all  be  living. 

**2.  If  any  be  living,  and  any  shall  have  died,  leaving  issue,  to  such  brothers 
and  sisters  as  shall  be  living  and  to  the  descendants  of  such  as  shaU  have 
died. 

"3.  If  all  such  brothers  and  sisters  shall  have  died,  to  their  descendants. 

"4.  If  there  be  no  such  brothers  or  sisters  of  such  father,  nor  any  de- 
scendants of  such  brothers  or  sisters,  to  the  brotibers  and  sisters  of  the 
mother  of  the  intestate,  and  to  the  descendants  of  such  as  shall  have  died, 
or  if  all  have  died,  to  their  descendants.  But,  if  the  inheritance  shall  have 
come  to  the  intestate  on  the  part  of  his  mother,  it  shall  descend  to  her  broth- 
ers and  sisters  and  their  descendants ;  and  if  there  be  none,  to  the  brothers 
and  sisters  of  the  father  and  their  descendants^  in  the  manner  aforesaid. 
If  the  inheritance  has  not  come  to  the  intestate  on  the  part  of  either  father 
or  mother,  it  shaU  descend  to  the  brothers  and  sisters  both  of  the  father 
and  mother  of  the  intestate,  and  their  descendants  in  the  same  manner.  In 
all  cases  mentioned  in  this  section  the  inheritance  shall  descend  to  the 
brothers  and  sisters  of  the  intestate's  father  or  mother,  as  the  case  may  be, 
or  to  their  descendants  in  like  manner  as  if  they  had  been  the  brothers  and 
sisters  of  the  intestate." 

The  expression  "where  the  inheritance  shall  come  to  the  intestate 
on  the  part  of  the  father,''  or  "mother,"  as  the  case  may  be,  is  de- 
fined to  include  every  case  where  the  inheritance  shall  have  come 
to  the  intestate  by  devise,  gift,  or  descent  from  the  parent  referred 
to'or  from  any  relative  of  the  blood  of  such  parent.  Decedent  Estate 
Law,  §  80.  It  has  also  been  held  that,  where  an  intestate  dies  seized 
of  land  which  he  has  inherited  from  his  brother,  such  land  will  not  be 
regarded  as  having  come  to  the  estate  on  the  part  of  his  father,  be- 
cause of  the  fact  that  the  intestate's  brother  inherited  the  land  from 
178  N.Y.S.— 6 
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his  father,  as  this  section  does  not  require  that  the  estate  be  toraced 
back  further  than  the  immediate  ancestor  of  the  person  last  seized. 
Hyatt  V.  Pugsley,  33  Barb.  373. 

The  plaintiff  and  the  defendants  George  and  Henry  Nelson  are 
descendants  of  Prudy  K.  Nelson,  a  sister  of  the  father  of  Mary  Ella 
Sarles.  The  defendants  Laura  Newey,  Wright  Hoag,  Flora  Hoag^, 
Louis  Dean,  and  Flora  Dean  are  descendants  of  Almira  Wright,  a 
sister  of  the  mother  of  Mary  EU^  Sarles.  It  is  contended  by  plaintiff 
and  the  guardian  ad  litem  for  the  defendants  Nelson  that  a  portion 
of  the  property  came  to  the  intestate  on  the  part  of  her  father,  and 
that  therefore  the  relatives  on  the  mother's  side  are  excluded  from 
any  share  in  that  portion.  The  other  parties  to  the  action  contend  that 
by  reason  of  tlie  partition  suit  the  intestate  acquired  a  one-half  in- 
terest by  purchase,  and  not  by  descent  from  her  father,  and  that  the 
other  one-half  interest  she  acquired  by  descent  from  her  brother,  so 
that  none  of  the  property  came  to  her  on  the  part  of  her  father,  and 
that  by  virtue  of  the  statute  above  quoted  the  mother's  relatives  are 
entitled  to  share  in  the  property.  As  will  be  seen,  therefore,  the 
case  turns  upon  the  question  as  to  the  effect  of  the  partition  suit. 

I  do  not  think  the  cases  cited  by  plaintiff's  counsel  support  his  con- 
tention. The  decision  in  Hartman's  Estate,  4  Rawle  (Pa.)  39,  rested 
upon  the  fact  that  a  distributee  purchased  the  property  at  an  appraised 
value  pursuant  to  the  provisions  of  a  codicil  giving  him  the  privilege, 
and  he  was  held  to  have  taken  under  the  will  as  a  gratuitous  devisee. 
But  the  law  of  Pennsylvania  seems  to  be  that  where  a  distributee  elects 
to  take  the  land,  and  it  is  not  sold  as  provided  by  the  will,  he  takes  a 
new  acquisition.  Simpson  v.  Kelso,  8  Watts  (Pa.)  247 ;  Burr  v.  Sim, 
1  Whart.  (Pa.)  252,  29  Am.  Dec.  48. 

Brower  v.  Hunt,  18  Ohio  St.  311,  merely  decides  that  where,  pur- 
suant to  directions  in  a  father's  will,  an  actual  partition  of  lands 
was  made  by  commissioners  among  his  children,  two  of  whom  there- 
after exchanged  the  parcels  allotted  to  them  by  conveyance,  reciting, 
but  actually  without  any,  'money  consideration,  and  one  of  them  there- 
after died  intestate,  the  parcel  conveyed  to  him  in  this  exchange  was 
acquired  by  purchase  and  not  by  descent.  It  has  now  been  definitely 
decided  in  Ohio,  however,  that  a  purchaser  at  a  sheriff's  sale  in  parti- 
tion takes  by  purchase  only  the  shares  of  his  cotenants,  and  that  the 
partition  does  not  change  the  status  of  his  own  share,  which  he  still 
holds  by  descent.    Lawson  v.  Townley,  90  Ohio  St.  67,  106  N.  E.  780. 

The  Ohio  statutes  relating  to  partition  are  somewhat  different  from 
our  own.  In  a  partition  proceeding  in  that  state  commissioners  are 
appointed,  who  make  actual  partition,  if  possible.  If  this  cannot  be 
done,  they  report  the  fact,  with  the  appraised  value  of  the  property, 
and  any  of  the  parties  may  elect  to  take  the  land  at  such  value  upon 
payment  to  the  other  parties  of  their  proportion.  If  no  such  elec- 
tion is  made,  an  order  of  sale  to  the  sheriff  is  issued  by  the  court  and 
a  public  sale  is  had ;  and  where  a  party  purchases  he  receipts  to  the 
sheriff  for  his  own  share  of  the  purchase  money  and  pays  the  balance 
in  cash. 

In  the  case  last  cited  the  court  did  not  follow  or  comment  upon  the 
rule  intimated  in  Freeman  v.  Allen,  17  Ohio  St.  527.    In  that  case  the 
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court  distinguished  between  the  election  of  a  party  to  take  the  property 
at  its  appraised  value  and  his  purchase  at  public  sale,  saying: 

•'A  plain  distinction  Is  made  between  the  two  cases  In  tbe  amount  of 
money  to  be  paid.  In  the  case  of  a  sale — which  may  be  to  any  one — ^full  pay- 
ment is  required.  But  in  cane  of  an  election— which  can  be  made  by  par- 
ties only— payment  of  the  amount  due  to  the  other  parties  is  aU  that  is  re- 
quired. The  theory  of  the  statute  would  seem  to  be  that  upon  a  sale  the  en- 
tire title  may  pass  to  the  purchaser,  but  that  on  an  election  by  a  party  only 
so  much  passes  as  is  not  already  vested  in  him ;  or,  in  other  words,  that 
the  election  operates^  in  consideration  of  money  paid,  to  extinguish  the  title 
of  all  parties  except  that  of  the  party  taking  it.  The  party  who  elects  to 
lake  the  land  is  thus  left  with  a  title  cast  upon  him  by  law  to  the  extent  of 
his  inheritance,  and  with  the  residue  of  the  title  to  the  full  estate  perfected 
by  his  own  act.  It  foUows  that  hSs  title  comes  in  part  by  descent,  and  in 
part  by  parchase." 

In  Indiana,  however,  it  has  been  held  that  a  widow  who  purchases 
at  a  conmiissioner's  sde  in  partition  proceedings  land  of  which  her 
husband  died  seized,  paying  no  money,  but  assuming  a  mortgage  and 
receipting  for  her  distributive  share  of  her  deceased  husband's  es- 
tate, takes  by  purchase  and  not  by  descent  Spencer  v.  McGanagle, 
107  Ind.  410,  8  N.  E.  266. 

[1,  2]  So  far  as  I  have  been  able  to  learn,  Ohio  and  Indiana  are 
the  only  states  whose  courts  have  passed  upon  the  specific  question 
involved  in  tlie  case  at  bar.  Decisions  in  other  states  are,  of  course,  de- 
pendent largely  upon  their  statutes  and  the  policy  of  their  law.  How 
far  the  courts  of  this  state  will  follow  them  depends  upon  the  extent 
to  which  rulings  coincide  with  the  policy  of  our  own  law.  In  deter- 
mining the  policy  in  this  case,  we  may  start  with  the  proposition  that 
the  statute  involved  is  in  derogation  of  the  common  law,  and  must 
therefore  be  strictly  construed.  The  property  must  have  been  an  in- 
heritance when  it  came  to  the  intestate,  and  it  must  have  come  to  her 
on  the  part  of  her  father  directly,  either  by  devise,  gift,  or  descent. 
Kidney  v.  Waite,  178  App.  Div.  260,  165  N.  Y.  Supp.  671. 

In  Champlin  v.  Baldwin,  1  Paige,  562,  it  was  held1:hat  property  did 
not  come  to  a  daughter  by  descent  from  her  mother,  where  it  was 
purchased  for  her  by  her  father  with  moneys  belonging  to  her  de- 
ceased mother.  In  Nicholson  v.  Halsey,  1  Johns.  Ch.  417,  a  daughter 
was  held  to  have  acquired  a  legal  estate  by  purchase  to  lands  for 
which  her  father  had  paid,  but  received  no  conveyance,  and  which  were 
thereafter  conveyed  to  her  by  one  who  had  taken  title  thereto  after 
her  father's  death  in  trust  for  her  benefit. 

It  has  also  been  held  in  this  state  that,  where  actual  partition  of 
laiid  is  made  between  heirs,  the  character  of  the  part  set  off  to  each 
heir  is  not  changed  by  reason  of  the  partition,  and  that  the  estate  in 
such  parcels  is  derived,  not  from  the  decree,  but  by  descent.  Adams 
V.  Smith,  20  Abb.  N.  C.  60;  Conkling  v.  Brown,  8  Abb.  Prac.  (N.  S.) 
345. 

These  decisions,  while  they  do  not  involve  the  precise  question  here 
presented,  illustrate  how  closely  the  courts  have  construed  this  statute. 
The  question  is  purely  legal,  and  its  solution  does  not  depend  upon 
equitable  considerations.    In  the  language  of  Lord  Mansfield,  quoted 
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in  ChampUn  v.  Baldwin,  supra,  "What  equity  has  one  set  of  heirs  more 
than  another?" 

Did  the  share  of  this  property  which  originally  came  to  Mary  Ella 
Sarles  on  the  part  of  her  father  so  continue  within  the  meaning  of  the 
statute  until  her  death,  or  did  the  partition  sale  operate  to  extinguish 
her  title  by  descent  and  create  a  tide  in  her  by  purchase?  Of  course, 
if  the  partition  sale  was  nothing  more  in  legal  effect  than  a  means  of 
purchase  of  the  outstanding  titles,  other  than  her  own,  if  in  law  it  had 
no  other  effect  than  a  mere  division  of  the  estate,  the  question  is  at  once 
solved.  But  it  seems  to  me  that  the  sale  in  partition  went  much  fur- 
ther than  this.  It  is,  of  course,  true  that  the  real  purpose  of  a  partition 
suit  is  to  divide  the  land  in  specie  among  the  cotenants,  and  if  that  is 
impossible  to  sell  it  and  divide  its  proceeds.  What,  then,  is  the  result 
of  such  a  sale?  The  realty  is  undoubtedly  converted  into  personalty, 
and  is  consequently  no  longer  an  inheritance.  In  this  case,  whether 
the  money  arising  from  that  conversion  was  used  in  part  payment  of 
the  purchase  price,  or  whether  the  purchase  price  was  otherwise  paid, 
it  seems  to  me  that  what  Mary  Ella  Sarles  acquired  by  her  purchase  at 
the  sale  was  so  acquired  independently  of  any  right  or  interest  which 
had  descended  from  her  father.  She  bought  in  competition  with  the 
whole  world,  with  no  other  right  to  purchase  than  was  enjoyed  by  a 
mere  stranger  to  the  title.  She  undoubtedly  had  an  absolute  right  to 
sell  her  lands  and  convert  them  into  money,  and  thus  dtstroy  the  an- 
cestral nature  of  the  estate  and  break  the  line  of  descent,  even  though 
she  thereafter  repurchased  the  same  lands.  Clearly  heirs  at  law  have 
no  vested  right  in  their  ancestors'  property  which  must  be  preserved 
inviolate  for  their  benefit.  In  my  opinion  the  partition  sale  effected 
precisely  the  same  result.  Her  ancestral  real  estate  was  converted 
into  money,  and  the  line  of  descent  broken.  It  also  seems  clear  that 
after  the  partition  sale  the  only  property  which  she  possessed  which 
came  directly  from  her  father  was  her  share  in  the  proceeds  of  sale, 
it  seems  equally  plear  that  the  like  share  in  the  real  property  could  not 
also  be  said  to  have  come  directly  from  her  father. 

In  actual  partition  the  division  of  the  land  itself  and  the  allotment 
and  transfer  of  title  of  portions  equal  to  the  respective  shares  of  the 
tenants  in  common  therein  is  confined  exclusively  to  such  tenants. 
No  stranger  to  the  title  may  obtain  through  such  a  proceeding  any 
interest  in  the  property.  On  the  other  hand,  at  a  partition  sale  the  en- 
tire property  and  the  title  thereto  is  thrown  upon  the  market,  and 
he  who  will,  be  he  tenant  in  common  or  otherwise,  may  purchase. 
In  other  words,  a  tenant  in  common  who  purchases  stands  in  no 
better  nor  worse  condition  at  the  sale>by  reason  of  his  tenancy  than  a 
stranger.  He  secures  through  his  purchase  the  same  thing,  in  the  same 
way,  upon  the  same  terms  and  conditions,  and  by  virtue  of  provisions 
of  the  same  decree.  Clearly  a  stranger  purchasing  at  such  sale  ac- 
quires his  title  by  purchase.  What  process  of  reasoning  compels  the 
application  of  a  different  rule  to  the  purchase  by  a  tenant  in  common? 

The  mere  fact  that  one  of  the  tenants  in  common  bids  in  the  proper- 
ty at  the  sale  and  takes  a  referee's  deed  does  not  make  him  any  the  less 
a  purchaser  because  he  may  pay  on  account  of  the  purchase  price  the 
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portion  of  the  proceeds  of  sale  representing  his  share  or  interest  in 
the  property.  It  must  be  borne  in  mind,  although  it  is  usual  in  parti- 
tion suits  to  allow  the  tenant  in  common  who  purchases  at  the  sale  a 
deduction  from  the  purchase  price  equivalent  to  the  amount  of  his  . 
share  in  the  proceeds  of  sale,  he  has  no  absolute  right  to  such  deduc- 
tion. In  theory  he  pays  the  entire  purchase  price,  obtains  his  deed,  and 
upon  distribution  receives  his  share  of  the  net  proceeds.  As  far  as 
appears  from  the  record  in  the  partition  suit  referred  to,  William 
Henry  and  Mary  Ella  Sarles  paid  their  purchase  money,  received  their 
deed,  and  subsequently  their  share  in  the  proceeds  of  sale. 

It  will  also  be  observed  that,  although  William  Henry  Sarles  was 
the  purchaser  at  the  sale,  the  referee's  deed  ran  to  him  and  Mary  Ella. 
Whether  he  bid  in  the  property  at  the  sale  for  himself  and  his  sister, 
or  whether  she  subsequently,  and  prior  to  the  execution  of  the  deed, 
purchased  from  him  a  half  interest  and  took  an  assignment  thereof, 
does  not  appear  from  the  record,  and  is  really  of  no  importance.  If  the 
referee's  deed,  however,  had  been  to  William  Henry  Sarles,  .and 
Mary  Ella  Sarles  had  then  purchased  from  him  and  taken  a  deed  of 
a  half  interest,  paying  in  part  therefor  with  moneys  received  as  her 
share  in  the  proceeds  of  sale,  no  one  will  contend  that  such  title  was 
not  secured  by  purchase.  I  can  see  no  distinction  in  principle  between 
that  and  the  actual  transaction  that  occurred.  It  was  in  any  event,  in 
my  opinion,  a  purchase. 

Clearly,  the  purchaser  at  such  a  sale,  whether  a  tenant  in  common  or 
otherwise,  takes  the  entire  title,  including  his  own  share  or  interest  in 
the  property,  not  by  virtue  of  its  descent  from  his  ancestor,  but  be- 
cause he  is  the  highest  bidder  and  has  paid  the  price.  Were  he  not 
such  bidder,  his  interest  in  the  property  by  descent  would  be  of  no 
avaiL  The  land  itself  is  freed  from  every  claim  of  the  former  owners, 
or  of  any  one  claiming  under  them  while  they  held  it  as  cotenants.  In 
other  words,  the  interest  of  a  tenant  in  common  in  the  land  as  such  is 
effectually  divested  by  a  partition  sale,  and  neither  he  nor  any  one 
claiming  imder  him  as  such  tenant  can  assert  his  former  tenancy  as  a 
basis  of  title  as  against  the  purchaser.  It  is  merged  in  the  entire  title 
conveyed  by  the  referee's  deed.  Thereafter  it  attaches  to  the  proceeds 
of  sale  which  represents  the  land  sold,  and  a  cotenant's  share  therein  is 
measured  by  his  former  interest  in  the  land. 

I  think  this  shows  the  distinction  between  an  actual  partition  and 
a  partition  sale.  The  former  is  an  actual  division  and  allotment  to 
each  cotenant  of  his  share  in  the  land.  He  gets  nothing  more  than  he 
already  has,  except  that,  where  it  was  previously  undivided,  it  is  now 
divided,  and  a  particular  portion  of  the  property  allotted  to  him  ex- 
clusively. The  latter  involves  no  division  or  allotment  of  the  land 
itself,  but  the  entire  title  thereto  goes  to  the  purchaser.  The  division 
and  allotment  to  the  cotenants  is  their  respective  shares  in  the  proceeds 
of  sale.  It  is,  of  course,  true,  as  urged  by  the  guardian  ad  litem,  that 
the  purchaser  acquired  only  the  interest  of  all  the  tenants  in  common, 
parties  to  the  suit;  but  that  principle  applies  simply  to  the  extent  of 
the  title  conveyed  by  the  referee's  deed,  not  to  the  descendible  quality 
arising  from  its  deriyatioq. 
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[3 J  I  conclude,  therefore,  that  no  part  of  the  land  in  question  de- 
scended to  Mary  Ella  Saries  from  her  father,  and  that  the  relatives 
of  her  mother  are  entitled  to  share. 

None  of  the  brothers  or  sisters  of  the  intestate's  father  and  mother 
are  now  living;  the  only  relatives  being  cousins  and  their  descendants. 
There  are  therefore  two  stocks  on  the  paternal  and  three  on  the  ma- 
ternal side,  each  of  which  is  entitled  to  one-fifth.  Plaintiff  therefore 
takes  one-fifth,  defendant  Newey  one-fifth,  and  each  of  the  defendants 
George  and  Henry  Nelson,  Wright  and  Flora  Hoag,  and  Louis  and 
Flora  Dean  one-tenth.  This  differs  from  the  mode  of  division  sub- 
mitted by  plaintiff,  who  makes  but  two  stocks — one  the  sister  of  the 
intestate's  father,  Prudy  K.  Nelson,  and  the  other  the  sister  of  her 
mother,  Almira  Wright.  But  provisions  of  the  Revised  Statutes  simi- 
lar to  those  contained  in  sections  86,  87  and  88  of  the  Decedent  Estate 
Law  have  been  construed  in  accordance  with  the  division  here  directed. 
See  Hyatt  v.  Pugsley,  23  Barb.  285 ;  Id.  33  Barb.  373. 

Decision  and  interlocutory  judgment  is  directed  in  accordance  with 
this  opinion,  to  be  agreed  upon  or  settled  on  notice. 


(106  Misc.  Rep.  662) 

In  re  I^ON  MAYEB,  Inc. 

(Supreme  Court,  Special  Term  for  Motions,  Kings  County.    September  80, 

1919.) 

1.  ASSIONUENTS  FOE   B&mCFFT   OF   CBEDITOBS   ^=:>818 — COCFFB   AND   AlXOWANC* 

TO  Cbeditobs  Successf^llt  Sttbchasgino  Assignsb's  Aocotmr. 

Under  Debtor  and  Creditor  Act,  ||  20,  21,  the  Supreme  Court  bas  power 
to  award  costs  and  an  allowance  for  counsel  fees,  in  unrestricted  amount, 
on  the  accounting  of  an  assignee  for  Uie  benefit  of  creditors,  payable  out 
of  the  estate,  to  a  creditor  who  has  secured  a  determination  surcharg- 
ing the  assignee  over  $1,100,  and  depriving  him  of  commiflsions  and  fees 
which  might  have  amounted  to  more  than  $600. 

2.  Costs  ^s^lOS — Award  Out  of  Fund  Increased  bt  Individuai,  of  Class. 

When  aU  the  members  of  a  class  share  in  the  fund  preserved  or  In- 
creased by  the  individual  efforts  of  a  member  of  a  class,  the  member  in 
equity  must  be  awarded  his  costs,  expenses,  and  counsel  fees,  payable 
out  of  the  fund  so  preserved  or  increased,  before  its  distribution. 

3.  Assignments  fob  Benefit  of  Creditors  €=5>318 — ^Award  to  Creditor, 

Surghargino  Assignee's  Account,  of  Same  Costs  as  in  an  Action. 

The  costs  that  may  be  awarded  by  the  Supreme  Court  from  the  estate, 
pursuant  to  Debtor  and  Creditor  Law,  §§  20,  21,  to  a  creditor  on  an  ac- 
counting of  an  assignee  for  the  benefit  of  creditors,  are  the  same  as  in  an 
action. 

In  the  matter  of  the  assignment  of  Leon  Mayer,  Incorporated,  to 
Win  f  red  B.  Hoi  ton  for  the  benefit  of  creditors.  Costs  awarded  a 
creditor  on  accounting  of  the  assignee. 

Jules  B.  Baer,  of  New  York  City,  for  objecting  creditors. 
Edward  J.  Rose,  of  Brooklyn,  for  assignee. 

CROPSEY,  J.  Has  the  court  power  to  award  costs  and  an  allow- 
ance to  a  creditor  upon  the  accounting  of  an  assignee  for  the  bene- 

^s»For  other  cases  see  same  topic  ft  KEY-NUMBER  In  all  Kej-Numbered  Digests  ft  Indexes 
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fit  of  creditors,  payable  out  of  the  estate?  This  is  the  question  here 
involved.  If  the  power  exists,  it  may  well  be  exercised,  when  the 
creditor,  as  here,  has  been:  responsible  for  securing  a  •  substantial 
surcharge  against  the  assignee. 

Awards  as  allowances  or  counsel  fees  have  been  made  by  the  courts, 
but  that  of  itself  would  not  justify  the  continuance  of  die  practice, 
if  the  power  to  do  so  did  not  exist.  This  is  a  statutory  proceeding, 
and,  though  the  court  has  broad  powers  (Matter  of  Accounting  of 
Morgan,  99  N.  Y.  145,  148,  1  N.  E.  406),  they  are  given  by  statute. 
We  must  therefore  find  the  power  there.  It  is  claimed  that  subdi- 
vision 17  of  section  15  of  the  Debtor  and  Creditor  Law  (Consol. 
Laws,  c.  12)  contains  the  grant  of  this  power.  It  provides  that  the 
court  shall  have  power  "to  exercise  such  other  or  further  powers  in 
respect  to  the  proceedings  and  the  accounting  therein  as  a  surrogate 
may  by  law  exercise  in  reference  to  an  accounting  by  an  executor  or 
administrator."  This  language  is  broad  enough  to  cover  the  mat- 
ter in  question. 

In  the  Surrogate's  Court  an  allowance  payable  out  of  an  estate  may 
be  made  to  a  l^atee  or  next  of  kin  who  succeeded  on  an  accounting 
so  the  whole  estate  was  benefited.  Osborne  v.  McAlpine,  4  Redf. 
Sur.  1,  5.  And  a  successful  contesting  creditor  is  a  party  who  has 
"succeeded  in  a  contest"  within  the  provisions  of  the  section  (2746, 
Code  Civ.  Proc.)  giving  the  surrogate  ix)wer  to  award  costs  (Matter 
of  Welling,  51  App.  Div.  355,  359,  64  N.  Y.  Supp.  1025).  But  the 
costs  and  allowance  that  may  be  so  awarded  cannot  exceed  the  amount 
specified  in  that  section.  Matter  of  Kreidler,  68  Misc.  Rep.  412, 
417,  124  N.  Y.  Supp.  628.  So,  if  section  15  of  the  Debtor  and 
Creditor  Law  is  the  one  that  gives  the  court  power  in  general  assign- 
ment matters  to  award  costs  and  allowances,  the  litnitation  upon  the 
amounts  would  be  the  same  as  upon  the  surrogate's  power;  and  if 
there  were  no  other  provision  in  the  law  this  section  would  be  held 
to  grant  this  limited  power. 

[1,2]  But  there  are  other  provisions  of  the  Debtor  and  Creditor 
Act  which  specifically  deal  with  this  question.    Section  21  reads : 

•The  court,  in  Its  discretion,  may  order  a  trial  by  Jury  or  before  a  referee, 
of  any  disputed  dalm  or  matter  arising  under  the  provisions  of  this  article. 
It  may  in  its  discretion  award  reasonable  counsel  fees  and  costs,  determine 
which  party  shall  pay  the  same,  and  make  all  necessary  rules  to  gOTem  the 
practice  under  this  article." 

Does  this  provision  authorize  an  award  of  costs  and  counsel  fees 
payable  out  of  the  estate?  It  plainly  does  authorize  an  award  of 
costs  and  counsel  fees  in  the  court's  discretion.  And  these  may  be 
allowed  in  a  "matter  arising  under  the  provisions  of  this  article." 
That  language  is  comprehensive  enough  to  include  a  contest  upon 
an  accounting  of  the  assignee.  See  section  15,  subds.  9,  10,  11,  12, 
Debtor  and  Creditor  Law.  And  there  is  nothing  to  limit  this  power 
to  the  fees  of  the  counsel  for  the  assignee.  Plainly  counsel  fees  of 
any  litigant  were  intended  to  be  covered ;  and  as  there  is  no  definite 
provision  against  directing  that  such  fees  and  costs,  when  allowed, 
be  paid  out  of  the  estate,  such  a  direction  may  be  made,  imless  there 
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is  some  prohibition  in  the  statute  against  it.  This  it  has  been  said  is 
found  in  the  language  of  the  section  quoted,  which  gives  the  court 
power  to  determine  which  party  shall  pay  costs  and  counsel  fees. 
Matter  of  Manahan,  10  Daly,  39,  40.  This,  however,  docs  not  seem 
to  be  the  meaning  of  this  clause.  The  determination  as-  to  which 
party  shall  pay  the  award  is,  like  the  making  of  the  award  itself,  in 
the  court's  discretion.  It  is  the  equivalent  of  saying  the  court  may 
settle  how  the  costs  and  counsel  fee,  if  allowed,  shall  be  paid.  This 
is  the  fair  construction  to  be  placed  upon  this  provision.  It  imposes 
no  limitation.  The  provisions  of  the  Debtor  and  Creditor  Law  should 
be  given  a  liberal  construction.  If  such  a  limitation  was  intended  it 
would  have  been  clearly  expressed. 

Besides,  there  is  every  reason  for  holding  the  section  gives  power 
to  award  counsel  fees  to  a  creditor  as  well  as  to  an  assignee,  and  to 
direct  payment  out  of  the  fund  or  by  any  party  in  the  court's  dis- 
cretion. Section  20  of  the  act  gives  the  court  "the  powers  of  a 
court  of  equity  in  reference  to  the  trust  and  any  matters  involved 
therein."  A  court  of  equity  has  always  had  the  power  to  make 
discretionary  awards  of  costs  and  allowances  payable  either  out  of 
the  fund  or  by  one  of  the  parties.  If  a  creditor  by  his  vigilance  and 
activity  is  successful  in  securing  a  surcharge,  which  of  course  bene- 
fits the  whole  estate,  it  is  fair  that  the  estate  should  bear  at  least 
a  portion  of  his  expense.  The  creditor  in  this  proceeding  has  se- 
cured a  determination  surcharging  the  assignee  over  $1,100  and  de- 
priving him  of  all  commissions  and  fees  which  might  have  amounted 
to  more  than  $600. 

The  court  may  award  costs  and  counsel  fee  to  the  creditor,  payable 
by  the  assignee;  but  it  seems  it  may  also,  in  its  discretion,  direct 
that  the  award  be  paid  out  of  the  fund.  Certainly  no  other  creditors 
could  justly  complain.  Their  interests  in  the  fund  having  been  ma- 
terially increased  by  the  diligence  and  activity  of  the  one  creditor, 
there  is  every  reason  why  they  should  pay  a  portion  of  the  expense. 
The  diligent  creditor,  who  secured  this  advantage  to  the  estate,  should 
not  be  penalized,  and  the  slothful  creditors,  who  did  nothing,  be  re- 
warded. It  is  not  an  answer  to  say,  as  was  said  in  Matter  of  Mana- 
han, 10  Daly,  39,  that  the  attorney  for  the  creditor  was  all  the  time 
acting  for  his  own  client.  This  is  true  in  one  sense.  But  whatever 
benefited  his  client  was  of  proportionate  benefit  to  every  other  cred- 
itor. When  the  assignee,  by  the  faithful  performance  of  his  duties, 
has  created  a  fund  for  tiie  benefit  of  creditors,  his  counsel  fees  are 
paid  out  of  the  estate.  Why,  in  equity,  should  not  the  counsel  fees 
of  a  creditor  be  similarly  paid,  when  his  efforts  have  resulted  in  in- 
creasing the  fund  to  be  divided  among  all  the  creditors? 

In  the  administration  of  its  equitable  powers  in  these  matters  the 
court  should  so  act  as  to  accomplish  justice  to  all.  It  is  an  established 
equitable  principle,  when  all  the  members  of  a  class  share  in  a  fund 
preserved  or  increased  by  the  individual  efforts  of  a  single  member 
of  that  class,  the  latter  shall  be  awarded  his  costs,  expenses,  and 
counsel  fees,  payable  out  of  the  fund  so  preserved  or  increased  before 
its  distribution.    Trustees  v.  Greenough,  105  U,  S.  527,  531-533,  26 
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L.  Ed.  1157;  Central  Railroad  v.  Pettus,  113  U.  S.  116,  124,  5  Sup, 
Ct.  387,  28  L.  Ed,  915;  Woodruff  v.  N.  Y.,  L.  E.  &  W.  R.  R.  Co., 
129  N.  Y.  27,  29  N.  E.  251 ;  Schocnherr  v.  Van  Meter,  215  N.  Y. 
548,  109  N.  E.  625;  Jessup  v.  Smith,  223  N.  Y.  203,  207,  119  N. 
E.  403 ;   Strong  v.  Dutcher,  186  App.  Div.  307,  174  N.  Y.  Supp.  352. 

In  Matter  of  Watt,  10  Daly,  11,  and  Matter  of  Manahan,  10 
Daly,  39,  the  court  refused  allowances  to  counsel  for  creditors  upon 
an  accounting  by  an  assignee.  When  those  cases  were  decided,  the 
General  Assignment  Act  of  1877  (chapter  466,  as  amended  by  chap- 
ter 318,  Iraws  of  1878)  was  in  force.  Section  26  of  the  1877  act 
contained  language  practically  identical  with  that  in  the  present  Debtor 
and  Creditor  Law  with  regard  to  the  award  of  costs  and  counsel 
fees.  But  in  neither  of  those  cases  is  the  decision  based  upon  the 
ground  of  want  of  power.  The  court  merely  seemed  to  feel  it  was 
unwise  to  make  such  an  award.  In  Matter  of  Barr  &  Co.,  6  Misc. 
Rep.  526,  27  N,  Y.  Supp.  416,  an  allowance  for  counsel  fees  was 
made  payaUe  by  the  losing  party,  and  in  Matter  of  Oakley,  41  Misc. 
Rep.  652,  85  N.  Y.  Supp.  227,  such  an  allowance  was  made  for  the 
•counsel  fees  of  the  assignee  payable  out  of  the  fund.  And  in  Mat- 
ter of  Talmage,  39  App.  Div.  466,  475,  476,  57  N.  Y.  Supp.  427, 
the  court  stated  in  general  terms  that  section  26  of  the  1877  act  au- 
thorized an  award  of  counsel  fees  as  well  as  costs.  It  also  stated  it 
was  immaterial  whether  the  award  was  called  an  allowance  or  coun- 
sel fees. 

Thus  the  courts  have  recognized  that  the  power  exists;  and  if 
the  award  may  be  made  to  the  assignee  for  his  counsel  fees,  there  is 
no  reason  why  it  may  not  be  made  to  a  creditor  for  his  counsel  fees. 
The  statute  makes  no  distinction.  It  merely  authorizes  the  award 
of  counsel  fees.  It  does  not  say  to  whom  they  may  he  awarded.  If 
the  power  exists  to  make  such  an  award  of  counsel  fees  to  an  as- 
signee, it  must  exist  to  make  a  similar  award  to  a  creditor;  and  if 
the  court  has  the  power  to  make  th^  award  payable  from  the  estate 
in  the  one  case,  it  must  have  the  like  power  in  the  other  case.  That 
this  may  be  done  has  been  expressly  held  in  cases  in  other  states. 
Krodel's  Assigned  Estate  (No.  2),  27  Pa.  Super.  Ct.  421 ;  Mitchell  v. 
Tyler,  49  S.  W.  422,  20  Ky.  Law.  Rep.  1249,  1252. 

[3]  The  costs  that  may  be  awarded  are  the  same  as  in  an  action. 
Matter  of  Rauth,  10  Daly,  52.  It  has  been  held  that  an  award  of 
counsel  fees  cannot  exceed  5  per  cent,  of  the  amount  invoved;  that 
is,  that  it  must  be  limited  to  the  amount  of  an  additional  allowance 
that  might  be  granted  in  an  action.  Matter  of  Risley,  10  Daly,  44, 
46.  But  the  reason  for  this  holding  is  not  apparent  in  the  language 
of  the  statute.  That  imposes  no  limitation.  If  the  court's  power  is 
thus  limited,  the  provisions  of  the  statute  are  substantially  nullified. 
Five  per  cent,  of  the  amount  involved  in  many  instances  would  be 
wholly  inadequate  as  a  counsel  fee;  and  as  there  is  nothing  in  the 
statute  to  indicate  such  a  limitation,  and  nothing  to  show  that  the 
award  should  be  made  on  the  basis  of  an  additional  allowance,  the 
I  power  of  the  court  to  fix  the  amount  must  be  deemed  to  be  unre- 
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stricted.    In  this  proceeding  the  objecting  creditor  is  allowed  costs  and 
a  counsel  fee  of  $250,  all  payable  out  of  the  estate. 

When  the  prior  decision  was  made,  confirming  the  referee's  report 
and  upholding  all  the  surcharges  against  the  assignee,  it  was  not  noted 
that  the  referee's  report  is  in  error  in  one  regard.  It  states,  in  find- 
ings 17,  24,  and  41,  that  the  account  of  the  assignee,  as  filed,  shows 
that  he  charges  himself  with  $16,104.91  and  credits  himself  with 
$12,441.52.  These  %ures  are  incorrect.  The  amended  account,  as 
filed,  does  not  show  this.  The  principal  mistake  in  the  referee's  state- 
ment seems  to  have  been  caused  by  his  including  twice  certain  items. 
The  amended  account,  as  filed,  shows  in  Exhibit  A  the  gross  re- 
ceipts to  be  $11,918.51,  and  the  gross  expenditures,  to  be  ^,714.90. 
But  Exhibit  B  shows  the  additional  receipt  (October  13,  1916)  of 
$641.65,  and  the  additional  expenditure  (October  13,  1916)  of  $373. 
Thus  the  total  receipts  were  $12,560.16,  and  the  total  expenditures 
$9,087.90.  This  leaves,  according  to  the  amended  accotint,  as  filed, 
in  the  hands  of  the  assignee,  $3,472.26.  To  this,  of  course,  the  amount 
of  the  surcharge,  totaling  $1,122.81,  must  be  added,  making  a  total 
of  $4,595.07,  which  is  to  he  paid  by  the  assignee  as  directed  by  the 
court's  order  which  has  been  signed. 


(189  App.  Div.  904) 

PINES  V.  TRAKTMAN  et  al. 

RUDOLPH  WALLACH  CO.  v.  SAME. 

(Supreme  Court,  Appellate  Division,  Second  Department.     October  3,  1919.) 

1.  Advebse  possession  <8=»114(1) — Evidence  insufficient  to  show  posses- 

sion FOR  twenty  YEABS. 

Evidence  held  insufficient  to  show  that  plaintiffs  or  their  predecessors 
In  title  had  had  adverse  possession  of  the  premises  for  the  statutory  period 
of  20  years. 

2.  Champerty  and  haintenance  «=3>7(1) — Quitclaim  deed  by  one  out  of  pos- 

session NOT  shown  to  be  chamfebtoxts. 

A  quitclaim  deed  by  the  record  owner  of  land,  who  was  out  of  posses- 
sion, cannot  be  deemed  champertous,  where  the  character  of  the  posses- 
sion at  the  time  of  the  execution  of  the  deed  was  not  shown. 

3.  Taxation  <es»734(5) — ^Tax  deed  based  on  sale  of  property  of  hospitai. 

invalid. 

Though  an  exemption  from  taxation  in  favor  of  the  property  of  a  hospi- 
tal is  personal  to  the  owner,  yet  title  based  on  a  tax  deed  for  taxes  levied 
while  the  property  was  in  the  possession  of  the  hospital  cannot  be  up- 
held, on  the  theory  that  after  conveyance  by  the  hospital  the  exemption 
was  lost,  and  the  grantee  could  not  assert  the  invalidity  of  the  previous 
tax  levy. 

4.  Waters  and  water  courses  ^==>203(1) — Distinction  between  chabob  fob 

water  as  a  tax  and  as  a  voluntary  purchase  stated. 

A  rate  or  charge  for  supplying  water,  not  based  on  the  amount  con* 
sumed,  but  determined  with  reference  to  the  dimensions,  value,  exposure, 
use,  etc.,  of  a  building,  is  a  tax;  but,  where  the  charge  depends  upon 
the  amount  used,  the  transaction  is  a  voluntary  purchase. 

[Ed.  Note. — For  other  definitions,  see  Words  and  Phrases,  First  and 
Second  Series,  Tax.] 

^sdFor  other  cases  see  same  topic  &  KEY-NUMBER  in  all  Kej-Numbered  Dlsrests  ft  Indexes 
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5.  WaTBBS  and  WATBB  OOTTBSBS  ^S>208(14) — FOBBOLOSTnUB  VOB  WXTEB  CHAROS8 
IJB8S  THAN  $16  DSNIBD. 

Where  unpaid  water  charges  for  which  premises  were  liable  amounted 
to  less  than  $ie,  foreclosure  should  not  be  decreed ;  but  the  city  of  New 
York,  in  which  the  premises  were  located,  should  proceed  in  the  mannei 
Indicated  by  Greater  New  York  Charter,  |  1017»  under  which  the  lien  of 
the  water  charges  will  continue  as  a  valid  lien,  etc. 

Appeals  from  Special  Term,  Kings  County. 

Actions  by  Dora  Pines  and  by  the  Rudolph  Wallach  Company  against 
Libbie  Traktman  and  others  and  Cclia  Moliver.  From  judgments  for 
defendant  Moliver  in  both  actions,  dismissing  the  complaints  on  the 
merits,  f)laintiffs  appeal.    Affirmed. 

The  following  is  the  opinion  of  Benedict,  J.,  at  Special  Term : 

These  two  cases  were  by  consent  of  counsel  tried  together.  They  are  ac- 
tions for  the  foreclosure  of  tax  li6ns  on  certain  premises  in  the  borough  of 
Brooklyn,  and  are  defended  by  the  defendant  Celia  Moliver,  who  holds  the 
record  title  under  a  deed  from  the  Roosevelt  Hospital,  on  the  ground  that  the 
premises,  as  the  property  of  the  Roosevelt  Hospital,  were  exempt  from  taxa- 
tion, and  hence  Uie  tax  liens  are  void.  The  corporation  counsel  has,  accord- 
ingly, taken  over  the  prosecution  of  the  actions  on  behalf  of  the  city  of  New 
York.  The  validity  of  the  tax  liens  Is  sought  to  be  supported  mainly  upon 
the  gronnd  that  the  premises  were  sold  for  taxes  in  1887,  and  that  the  grantee 
under  the  tax  deed  entered  into  possession,  and  that  he  and  his  successors  in 
interest  have  been  in  actual,  open,  and  notorious  possession  thereof  ever  since, 
and  hence,  at  tbe  time  of  the  levy  of  the  taxes  which  form  the  basis  of  the 
liens  under  foreclosure,  the  title  of  the  Roosevelt  Hospital  had  been  divested 
by  adverse  possession. 

The  Roosevelt  Hospital  acquired  the  title  to  the  premises  in  question  upon 
its  incorporation  on  or  about  February  2,  1864,  by  Laws  of  1864,  chapter 
4,  under  a  deed  of  trust  made  by  James  G.  Roosevelt  Brown  to  John  M.  Knox, 
dated  November  5,  1860,  and  the  wm  of  James  H.  Roosevelt,  probated  Decem- 
ber 16,  1863.  The  particular  provisions  of  these  instruments  it  is  unnecessary 
to  set  out  The  Roosevelt  Hospital  never  took  actual  possession  of  the  prem- 
ises and  never  collected  any  rents  therefrom.  By  a  quitclaim  deed,  dated 
June  17,  1915,  and  recorded  August  23,  1915,  the  Roosevelt  Hospital  conveyed 
the  premises  to  the  defendant  Celia  Moliver.  The  taxes  for  which  one  of 
the  tax  liens  was  sold  are  taxes  of  the  years  1900  to  1906,  inclusive,  and  water 
rents  for  the  years  1899  to  1907,  inclusive.  The  taxes  for  which  the  other 
lien  was  sold  are  taxes  of  the  years  1909  to  1912,  inclusive,  and  water  rents 
for  the  years  1908,  1909  and  1911. 

[1]  To  substantiate  the  claim  of  adverse  possession  the  plaintiff  proved  a 
chain  of  title  beginning  with  a  tax  deed  from  the  registrar  of  arrears  ot  cne 
dty  of  Brooklyn  to  Frank  J.  Munson,  dated  June  29, 1887,  and  recorded  July 
18,  1887.  This  deed  is  claimed  by  defendant  Moliver  to  be  void,  because  of 
the  exemption  of  the  property  of  the  Roosevelt  Hospital  from  taxation,  and 
this  proposition  is  not  seriously  disputed.  It  was  shown  that  Munson  was  in 
possession  and  received  rents  from  the  premises  for  some  time  before  his 
death,  which  occurred  on  August  31,  1895;  but  it  does  not  appear  by  any 
clear  or  convincing  evidence  how  long  before  his  death  he  took  possession.  It 
is  impossible  to  make  a  finding  not  based  on  guesswork  that  the  adverse 
possession  of  Munson  under  his  tax  deed  commenced  prior  to  1895.  I  think 
the  evidence  would  Justify  me  in  finding  that  the  premises  were  held  adverse- 
ly from  that  time  until  1912,  or  perhaps  until  August,  1914.  Since  that 
time  the  character  of  the  possession  has  not  been  shown,  as  the  person  in 
possession  at  the  time  of  the  trial,  and  for  two  years  before,  one  Otti  or  Otte, 
Is  not  in  the  chain  of  title,  and  is  not  shown  to  have  been  paying  rent  to  any- 
body who  claimed  under  a  deed.     In  my  opinion,  therefore,  proof  of  ad- 

^s»For  otber  cases  see  same  topic  ft  KBT-NUMBBR  In  aU  Key-Numbered  Digests  ft  Indexes 
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verse  possession  falls  short  of  the  required  20  ^rears.  McMahon's  posses- 
sion  was  not  shown  to  have  been  hostile  to  the  record  owner,  and  the  first  pos- 
session nnder  a  claim  of  title  was  that  of  Munson,  the  date  of  the  beginning 
of  which  cannot  be  found  to  have  been  prior  to  1895,  as  already  stated.  It  is 
well  settled  that  adverse  possession  must  *'be  shown  by  clear  and  cogent  evi- 
dence."   Cutting  V.  Bums,  57  App.  Div.  185,  187,  68  N.  Y.  Supp.  209.  271. 

[2]  The  contention  that  the  quitcdalm  deed  from  the  Roosevelt  Hospital  to 
Celia  Mollver  was  champertous  is  without  merit,  because  the  character  of  the 
possession,  at  the  date  of  this  deed,  June  17,  1916,  is  not  shown. 

[3]  It  is  contended  by  the  plaintiff  that  the  defendant  Mollver  is  not  in  a 
position  to  contest  the  validity  of  the  tax  liens  sought  to  be  foreclosed,  be- 
cause the  exemption  of  the  property  of  the  Roosevelt  Hospital  from  taxation 
was  a  privilege  personal  to  that  corporation,  which  it  could  not  transmit  or 
transfer  to  any  grantee.  It  is  true  that  as  soon  as  the  hospital  conveyed  the 
property  the  exemption  ceased.  But  to  sustain  the  plaintiff's  proposition 
would  involve  holding  that  the  transfer  of  the  property  from  the  hospital 
to  a  private  owner  validated  void  taxes  and  void  sales  thereunder.  If  the 
property  were  exempt  from  taxation  while  it  belonged  to  the  hospital,  any 
taxes  attempted  to  be  levied  thereon  during  the  period  of  such  ownership  were 
void,  and  constituted  no  lien  upon  the  premises ;  and  the  attempted  transfers 
of  the  alleged  tax  liens  passed  nothing  to  the  plaintiffs  in  these  actions  which 
could  be  made  the  baste  of  a  suit  for  foreclosure.  Any  person  interested  In 
the  property  can,  I  take  it,  defend  such  a  foreclosure  suit  on  the  ground  that 
the  proceedings  on  which  the  alleged  tax  lien  was  founded  are  void,  and 
hence  that  there  is  no  lien  to  foreclose. 

The  authorities  cited  on  behalf  of  the  plaintiffs  on  this  point  are  clearly 
distinguishable  from  the  instant  case.  They  cite,  for  example,  Mickes  v.  Tous- 
ley,  1  Cow.  114,  where  a  bailee  of  certain  sheep  sued  a  Judgment  creditor  of  his 
bailor  and  a  deputy  sheriff  in  trespass  for  taking  and  carrying  away  sheep  on 
the  ground  that  they  were  exempt  from  execution.  It  was  correctly  held 
that  the  exemption  could  be  availed  of  only  by  the  owner  of  the  sheep.  They 
also  dte  People  ex  rel.  Jones  v.  Feltner,  157  N.  T.  363,  51  N.  E.  1002,  af- 
firming 32  App.  Div.  23,  52  N.  T.  Supp.  622,  where  it  was  held  that  prior  ta 
chapter  347  of  the  Laws  of  1897  property  bought  with  pension  money  was  not 
exempt  from  taxation  where  the  title  stood,  not  in  the  name  of  the  pensioner, 
but  of  his  wife.  And  they  cite  City  of  Rochester  v.  Rochester  Railway  Co.,  182 
N.  Y.  99,  118,  74  N.  B.  953,  70  L.  R.  A.  773,  affirmed  205  U.  8.  236,  27  Sup.  Ct.  4(59, 
51  L.  Ed.  784,  where  it  was  held  that  an  exemption  from  liability  to  pay  for 
a  part  of  the  paving  of  streets  where  street  railroad  tracks  were  laid  was  per- 
sonal to  the  corporation  to  which  the  exemption  was  granted,  and  did  not  pass 
to  its  successor.  But  it  is  to  be  noted  that  in  that  case  the  pavement  for  part 
of  which  the  defendant  was  held  liable  was  laid  subsequent  to  the  transfer. 
The  other  cases  cited  by  the  plaintiff  on  this  point  have  been  examined  with 
the  like  result— that  they  are  all  distinguishable  from  the  instant  case,  be- 
cause here  the  contention  is  that  the  transfer  of  the  property  validated  void 
acts. 

[4,  5]  There  remains  the  question  whether  the  unpaid  water  rents  constitut- 
ed a  valid  lien  on  the  premises  in  question,  so  as  to  give  validity  to  the  tax 
liens  to  the  amount  thereof.  The  Court  of  Appeals  has  recently  stated  the 
rule  to  be  that  a  rate  or  charge  for  supplying  water,  not  based  upon  the 
amount  consumed,  but  determined  with  reference  to  the  "dimensions,  value, 
exposure,  use,"  etc.,  of  a  building  is  a  tax,  but  that  where  the  charge  de- 
pends upon  the  amount  used  the  transaction  is  a  voluntary  purchase.  N.  T. 
Univ.  V.  Am.  Book  Co.,  197  N.  Y,  294,  297,  90  N.  E3.  819.  In  my  opinion,  there- 
fore, the  second  lien  is  valid  to  the  extent  of  the  water  charges  for  1911,  with 
interest,  and  no  more.  This  amount  is  very  small,  $15.74;  and  I  am  there- 
fore of  opinion  that  foreclosure"  should  not  be  decreed,  but  that  the  city 
should  proceed  in  the  manner  indicated  by  section  1017  of  the  Charter,  under 
which  the  lien  of  these  water  rates  will  continue  as  a  valid  lien  and  may  be- 
sold  again,  if  in  the  meantime  they  be  not  paid. 

Judgment  for  the  defendants  in  both  actions,  dismissing  the  complaints  oa 
the  merits,  without  costs. 
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Argued  before  JENKS,  P.  J.,  and  PUTNAM,  BLACKMAR,  KEL- 
LY, and  JAYCOX,  JJ. 

Wm.  P.  Burr,  of  New  York  City,  for  appellants. 

Fitzgerald,  Stapleton  &  Mahon,  of  New  Yorlt  City  (William  J.  Ma- 
hon  and  James  M.  Gorman,  both  of  New  York  City,  of  counsel),  for 
respondent 

PER  CURIAM.  Judgment  affirmed,  with  costs,  upon  the  opinion 
of  Mr.  Justice  Benedict  at  Special  Term. 


(189  App.  DlT.  02) 
PUBLIO  SEEVrCB  COMMISSION  FOE  FIKST  DIST.  V.  BEOOBa:.TN 
BOBOUGH  GAS  OO. 

(Supreme  Court,  AppeUate  Division,  Second  Department     October  3,  1919.) 

1.  JUDOMXIVT     ^B9648— JxmOMENT    DXCLABIRO     8TATUTB    nXIHO    BATB    TO     Bl 

CHABGBD  FOB  OA8  CONnSCATOBX  BBS  JUDIOATA. 

Despite  Public  Service  Commissions  Law,  §  74,  Judgment  of  tbe  New 
York  Special  Term  of  the  Supreme  Court  In  an  action  in  equity  by  a  gas 
company  against  the  Public  Service  Commission  to  have  declfued  uncon- 
stitutional, as  confiscatory,  Laws  1916,  c  604,  amending  Laws  1906,  a 
125,  to  fix  a  maximum  rate  for  gas  of  80  cents  per  1,000  feet  throughout 
the  borough  of  Brooklyn,  which  Judgment,  through  adoption  of  the  find- 
ings of  the  referee,  determined  that  the  rate  of  95  cents  per  1,000  feet  fixed 
by  Public  Service  CSommisslon  by  Its  order  of  July  8,  1918,  was  without 
force,  held  conclusive  on  the  Kings  County  Special  Term  of  the  Supreme 
Court  In  a  summary  proceeding  talcen  by  the  Public  Service  Commission 
against  the  gas  company  to  enjoin  the  collection  of  more  than  95  cents  per 
1,000  feet  for  gas,  the  rate  fixed  by  the  commission's  order  of  July  8,  1913. 

2.  JUDOMKNT   ^S>715(2) — ^JUDQMXMT   DETERMINING   POWEB   OF   PUBUO    SeBVICR 

CoiaossioiT  TO  nx  oas  bate  bes  judicata. 

Judgment  of  the  New  York  Special  Term  of  the  Supreme  Ck>urt,  in  an 
action  by  a  gas  company  to  have  declared  unconstitutional  Laws  1916,  c. 
004,  amending  Laws  1906,  c.  125,  to  fix  a  maximum  rate  of  80  cents  per 
1,000  feet  for  gas  throughout  the  borough  of  Brooklyn,  and  determining 
that  the  Public  Service  Commission,  under  Public  Service  (Commissions  ^ 
Law,  i  72,  had  no  authority  to  enforce  a  95>cent  rate  for  gas  after  the 
abrogation  of  the  statute,  held  conclusive,  in  a  summary  proceeding,  pur- 
suant to  Public  Service  Commissions  Law,  |  74,  as  to  the  power  of  the 
commission  to  fix  a  new  rate  of  95  cents. 

3.  Gas  ^»14(1)-^Notice  to  Publio  Sebvicb  Commission  of  change  of  bate 

2IECE88AKY. 

Where  maximum  rate  for  gas  of  95  cents  per  1,000  feet  specified  by  the 
Public  Service  Commission  was  actually  in  effect,  the  gas  company  could 
not  enforce  any  new  rate  established  by  it  on  declaration  of  the  in- 
validity of  the  rate  as  fixed  by  the  'commission  until  80  days  after  it  had 
given  notice  to  the  commission  of  change  of  rate,  as  required  by  Public 
Service  Commissions  Law,  §  66,  subd.  12,  and  until  it  had  published  the 
same. 

4.  Gas  ^=»14(1) — ^Fiuno  of  notice  of  change  of  bate,  what  constitutes. 

The  order  of  the  Public  Service  Commission  of  July  8,  1913,  prohibiting 
a  gas  company  charging  in  excess  of  95  cents  per  1,000  feet  for  gas,  and 
the  company's  written  acceptance  of  such  order,  constituted  in  effect  the 
filing  with  the  commission  of  notice  of  change  of  rate,  as  required  by 
Public  Service  Commissions  Law,  §  66. 

5.  Evidence  «5»43(1)— Appellate  coubt  will  not  take  judicial  notice  of 

facts  ocoubring  subsequent  to  appeal. 

In  a  sunucnary  proceeding  by  the  Public  Service  Commission,  pursuant  to 
Public  Service  Commissions  Law,  |  74,  to  enjoin  a  gas  company  from 
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Charging  more  than  05  cents  per  1,000  fe^t  for  gas,  the  Appellate  DlTlsion 
held  not  under  obligation  judicially  to  notice  certain  facts  occurring  sub- 
sequent to  the  rendition  of  the  Judgment  for  the  commission  appealed  from. 

Appeal  from  Special  Term,  Kings  County. 

Summary  proceeding  by  the  Public  Service  Commission  for  the 
First  District  against  the  Brooklyn  Borough  Gas  Company.  From 
a  judgment  for  plaintiff  (104  Misc.  Rep.  315,  171  N.  Y.  Supp.  937), 
defendant  appeals.    Modified  and  aflBrmed. 

See,  also,  106  Misc.  Rep.  549,  175  N.  Y.  Supp.  28. 

Argued  before  JENKS,  P.  J.,  and  MILLS,  RICH,  KELLY,  and 
JAYCOX,  JJ. 

Edward  M.  Bassett,  of  New  York  City  (Wilson  W.  Thompson, 
of  New  York  City,  on  the  brief),  for  appellant. 

Godfrey  Goldmark,  of  New  York  City,  for  respondent. 

Judson  Hyatt,  of  New  York  City  (William  P.  Burr,  Corp.  Counsel, 
of  New  York  City,  and  John  P.  O'Brien,  of  New  York  City,  on  the 
brief),  for  city  of  New  York,  as  amicus  curiae. 

MILLS,  -J.  This  is  an  appeal  by  the  defendant  from  a  judgment 
entered  in  Kings  county  upon  a  determination  of  the  Kings  Special 
Term,  in  a  summary  proceeding  taken  by  plaintiff  by  petition  under 
section  74  of  the  Public  Service  Commissions  Law  (Consol.  Laws, 
c.  48),  which  judgment  enjoined  defendant  from  charging  or  col- 
lecting from  private  consumers  of  gas  more  than  at  the  rate  of  95 
cents  per  1,000  cubic  feet,  with  leave  to  defendant  to  apply  at  the 
foot  of  the  judgment  for  relief  from  the  injunction  "on  making  it  ap- 
pear that  a  charge  in  excess  of  95  cents  per  1,000  cubic  feet  has,  in 
any  manner  prescribed  by  law,  become  a  lawful  and  reasonable  max- 
imum charge." 

This  proceeding  was  begun  by  petition  dated  August  5,  1918,  up- 
on which  upon  that  date  an  order  was  made  at  the  Kings  Special 
Term,  the  same  justice  presiding,  directing  defendant  to  appear  and 
make  answer  at  said  term  on  August  6,  1918.  The  defendant  duly 
filed  its  written  answer  on  August  13th,  and  the  court  proceeded  at 
once  to  take  the  evidence  of  the  parties,  and  upon  the  next  day  signed 
the.  judgment,  without  making  any  formal  written  decision  or  inter- 
mediate order.  But  the  justice  presiding  filed  an  opinion  which  gives 
at  considerable  length  his  views  and  the  reasons  for  his  conclusions. 
As  directed  by  the  said  preliminary  order  of  August  5th,  notice  of 
the  proceeding  was  given  also  to  the  corporation  counsel  of  New  York 
City,  the  Attorney  General  of  the  state,  and  the  district  attorney  of 
Kings  county.  Each  of  those  officials  appeared  before  the  court  up- 
on the  hearing,  and  as  well  an  attorney  for  consumers  so  appeared. 
But  upon  the  argument  here  only  the  corporation  counsel,  of  those 
officials,  has  submitted  a  brief.  The  said  preliminary  order  also  con- 
tained a  stay  of  the  appellant  from  charging  or  collecting  at  a  higher 
rate  than  95  cents  during  the  pendency  of  the  proceeding.  Upon 
appearance  of  the  parties  before  the  court  upon  the  original  return 
day,  August  6th,  defendant  made  a  motion  to  vacate  that  stay,  and 
after  quite  full  argument  the  presiding  justice  in  effect,  although  in* 
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formaDy,  denied  that  motion,  but  it  does  not  appear  that  any  order  to 
that  effect  was  entered. 
The  material  facts  are  undisputed,  and  arc  the  following: 
Defendant  supplies  gas  to  private  consumers  in  the  Thirty-First 
ward  of  the  borough  of  Brooklyn,  which  was  formerly  the  town  of 
Gravesend,  and  includes  Coney  Island,  and  also  to  such  consumers 
in  a  part  of  the  Thirty-Second  ward.  This  proceeding,  however,  re- 
lates only  to  the  Thirty-First  ward.  Chapter  125  of  the  Laws  of  1906 
established  a  maximum  rate  for  the  Thirty-First  ward  of  $1  per 
1,000  cubic  feet  after  the  year  1910.  Defendant  complied  with  that  re- 
quirement and  charged  at  that  rate  after  1910,  until,  upon  complaint  of 
certain  consumers,  the  petitioner  the  Public  Service  Commission,  by  or- 
der made  July  8,  1913,  fixed  the  rate  of  95  cents  per  1,000  cubic  feet. 
That  order  v^s  accepted  by  defendant,  and  that  rate  was  not  changed  by 
the  conunission  before  this  proceeding  was  taken  and  concluded.  Chap- 
ter 604  of  the  Laws  of  1916  purported  to  amend  the  said  act,  chapter 
125  of  the  Laws  of  1906,  so  as  to  fix  a  maximum  r^te  of  80  cents 
throughout  the  borough  of  Brooklyn.  Defendant  did  not  attempt  to 
comply  with  the  latter  law,  but  at  once  upon  its  going  into  effect 
brought  an  action  in  equity  in  this  court,  in  New  York  county,  against 
the  petitioner  herein,  to  have  that  act  declared  unconstitutional,  as 
confiscatory,  and  to  enjoin  its  enforcement  against  it.  That  action, 
being  duly  at  issue,  was  referred  to  Hon.  Charles  E.  Hughes  as  sole 
referee,  to  hear,  try,  and  determine.  On  July  24,  1918,  he,  having 
fully  heard  the  evidence  and  the  arguments  of  the  parties,  filed  his 
opinion,  which  at  length  discussed  the  evidence  and  the  questions 
involved,  and  stated  his  views  and  conclusions,  which  latter  were 
in  effect  that  the  said  rate  of  80  cents  was  as  to  this  appellant  con- 
fiscatory, and  that  therefore  it,  being  the  plaintiff  therein,  was  en- 
titled to  the  relief  it  asked.  The  opinion  concluded  with  the  state- 
ment :  "Findings  will  be  signed  in  accordance  with  this  opinion." 
Brooklyn  Borough  Gas  Co.  v.  Public  Service  Commission,  17  State 
Dept.  Rep.  81,  112-114,  121.  Judge  Hughes'  report  was  filed  in  the 
New  York  county  clerk's  office  on  August  13,  1918,  and  judgment  there- 
on immediately  entered,  and  the  report  and  judgme^it  were  put  in  evi- 
dence in  behalf  of  the  appellant  upon  the  hearing  or  trial  hereof  later 
upon  the  same  day.    The  said  report  in  its  conclusions  held : 

(a)  That  chapter  125  of  the  Laws  of  1906,  as  amended. by  chapter 
604  of  the  Laws  of  1916,  so  far  as  it  fixes  the  maximum  rate  of  80 
cents,  etc.,  is  confiscatory  as  to  the  plaintiff,  and  therefore  unconsti- 
tutional and  void  as  to  the  plaintiff. 

(b)  That  the  rate  of  95  cents  per  1,000  cubic  feet  fixed  by  the 
Public  Service  Commission  by  the  said  order  made  July  8,  1913,  was 
superseded  by  said  chapter  604  of  the  Laws  of  1916,  and  that  since 
its  enactment,  "and  under  the  provisions  of  section  72  of  the  Public 
Service  Commissions  Law,  which  denies  to  the  commission  authority 
to  fix  a  rate  for  gas  in  excess  of  that  fixed  by  statute,  the  said  com- 
mission has  had,  and  now  has,  no  authority  to  maintain  or  enforce 
said  95-cent  rate,  and  said  rate  since  said  enactment  has  been,  and  is 

I  now.  of  no  force  or  effect/* 
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(c)  That  the  provisions  of  chapter  125  of  the  Laws  of  1906,  fix- 
ing rates  as  above  stated,  were  repealed  by  said  chapter  604-  of  the 
Laws  of  1916.  Respecting  this  conclusion  it  may  well  here  be  noted 
that  the  referee's  opinion  shows  that  his  vi€|w  was  that  the  holding 
of  the  act  of  1916,  invalid  as  against  the  appellant,  did  not  serve 
to  revive  or  keep  in  force  the  corresponding  provisions  of  the  prior 
act,  namely,  chapter  125  of  the  Laws  of  1906. 

(d)  That  the  plaintiff,  the  appellant  here,  was  entitled  to  judgment 
restraining  the  defendants  from  enforcing  as  against  the  plaintiff  ci- 
ther the  80-cent  rate  or  the  95-cent  rate.  Judgment  accordingly  was 
duly  entered  on  August  13th,  at  9  a.  m.  The  record  here  does  not 
contain  the  pleadings  in  that  action.  It  contains  only  the  referee's 
opinion  and  report  and  the  judgment  entered.  We  are  therefore  to 
assume  that  the  findings  and  conclusions  of  the  referee  were  within 
the  issues  raised  by  the  pleadings. 

The  opinion  of  the  learned  trial  justice  herein  declared  that  the 
entry  of  that  judgment  by  the  appellant's  attorney  was  in  violation  of 
the  said  stay  contained  in  the  said  preliminary  order  herein,  and  he 
emphatically  declared  that  he  would  pay  no  attention  to  that  judgment. 

Very  shortly  after  the  referee  had  announced  his  opinion  as  above 
stated,  and  on  July  30,  1918,  appellant's  president  attempted  to  estal>- 
lish  a  rate  of  $1.25  per  1,000  cubic  feet  to  be  charged  and  enforced  aft- 
er August  1st  then  next,  and  his  said  action  was  ratified  by  appellant's 
board  of  directors  on  August  10th.  On  August  2d  notice  of  that  action 
was  given  to  petitioner,  and  that  notice  led  to  the  institution  of  this  pro- 
ceeding. On  August  3d  the  commission  issued  an  order  purporting  to 
be  made  under  section  66  of  the  Public  Service  Commissions  Law,  re- 
quiring appellant  within  two  days  to  file  with  the  commission  a  schedule 
showing  its  rates  tlien  in  force,  and  the  date  on  which  the  several  charg- 
es went  into  effect,  and  the  authority  pursuant  to  which  they  were  made, 
and  directing  that  the  appellant  should  file  such  schedule  at  least  30 
days  before  any  change  in  rate  should  go  into  effect.  Thereupon  appel- 
lant did  file  with  the  commission  a  schedule  showing  that  its  then  rate 
was  $1.25.  Before  that  filing  defendant  appellant  had  never  filed  with 
the  commission  any  schedule  or  been  ordered  by  the  commission  so  to 
do. 

There  was  no  finding  by  the  referee  that  the  rate  of  95  cents  was 
confiscatory,  although  his  opinion  stated  that  it  did  not  allow  appellant 
a  fair  return  upon  its  property,  and  the  report  was  to  the  same  effect. 
The  report  made  the  invalidity  of  that  rate  rest  upon  the  present  want 
of  authority  in  the  commission  to  maintain  or  enforce  it,  and  the 
referee's  opinion  indicates  that  he  based  that  conclusion  upon  his  view 
that  the  act  of  1916,  attempting  to  fix  a  maximum  rate  of  80  cents,  was 
effective  to  prevent  the  commission  from  fixing  or  maintaining  any 
higher  rate,  even  if  the  80-cent  rate  was  void  as  to  this  appellant,  be- 
cause under  present  conditions  confiscatory.  From  the  general  tenor 
of  the  report  and  opinion  it  is  perhaps  likely  that  upon  the  evidence 
before  him  the  referee  would  have  held  the  rate  of  95  cents  confisca- 
tory, had  he  taken  the  contrary  view  as  to  the  effect  of  the  act  of  1916, 
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namely,  that  its  invalidity  as  to  this  appellant  tinder  present  conditions 
still  left  in  force  or  revived  as  to  it  the  former  act  of  1906. 

The  opinion  of  the  trial  justice  herein  indicates  that  he  reached  his 
conclusion  herein  against  the  appellant  upon  the  following  views  or 
grotmds,  namely: 

(a)  That  the  judgment  in  the  other  action  had  been  entered  after  this 
proceeding  was  commenced  and  in  violation  of  the  stay  or  temporary 
injiuiction  herein  issued  on  August  5th.  ' 

(b)  That  no  judgment  in  anotfier  action  could  limit  the  power  or 
duty  of  the  court  herein  under  said  section  74  of  the  Public  Service 
Conmiissions  Law  to  ''immediately  inquire  into  the  facts  and  circtun- 
stances  *  *  *  without  other  or  formal  pleadings,  and  tvithout  re- 
spect to  any  technical  requiremenf*  (italics  mine). 

(c)  That  the  adjudged  invalidity  of  the  act  of  1916  as  applied  to 
this  appellant  did  revive  as  to  it  the  validity  of  the  prior  act  of  1906 
and  of  the  order  of  the  commission  made  thereunder  July  8,  1913, 
fixing  the  rate  of  95  cents,  notwithstanding  the  contraiy  decision  and 
judgment  in  the  said  other  action ;  and 

(d)  That  even  if  the  said  order  of  July  8,  1913,  be  no  longer  in 
force,  yet  the  attempt  of  the  appellant  to  establish  a  rate  of  $1.25  is  an 
attempt  to  change  its  rate,  and  that  under  section  72  of  the  Public 
Service  Conmiissions  Law  that  change  cannot  be  made,  except  with 
the  consent  of  the  commission ;  in  other  words,  that  even  if  the  act  of 
1916  did  repeal  as  to  this  appellant  the  act  of  1906,  and  was  in  itself 
inapplicable  to  this  appellant  as  to  the  rate  of  80  cents,  still  under 
said  section  72  the  appellant  could  not  change  its  then  existing  rate, 
except  by  proceeding  under  said  section,  which  requires  the  consent 
of  the  commission. 

In  addition,  the  opinion  of  the  justice  states  that  the  respondent 
commission  claimed  before  him  that  in  any  event  the  appellant's  al- 
leged new  rate  of  $1.25  could  not  be  effective  until  30  days  after  it 
filed  the  same  with  the  conmiission,  as  required  by  section  66  of  that 
law ;  but  I  do  not  find  in  the  opinion  any  expression  of  the  view  of  the 
learned  justice  upon  that  particular  contention. 

[1]  Apparently  the  first  thing,  and  perhaps  for  the  most  part  the 
only  thing,  to  be  determined  by  us  as  to  this  appeal,  is  whether  or  not 
the  previous  judgment  in  the  other  action  between  the  same  parties 
was,  upon  being  put  in  evidence  before  the  Special  Term  at  the  trial 
hereof,  conclusive  upon  the  court  as  to  every  fact  found  and  conclu- 
sion of  law  made  in  and  by  that  judgment,  so  far  as  the  same  matter 
was  involved  in  this  proceeding.  Upon  elementary  principles  it  must 
be  held  to  be  so  conclusive.  Indeed,  it  is  impossible  to  conceive  of 
any  material  reason  why  it  should  not  be  held  to  be  so  conclusive.  The 
reasons  assigned  by  the  learned  justice  in  his  opinion  seem  to  be  utter- 
ly unsound.  Certainly  the  expression  in  the  said  section  74,  "without 
respect  to  any  technical  requirement,"  can  be  given  no  such  effect. 
The  rule  making  the  determination  of  a  competent  court  of  the  same 
issue  in  a  prior  action  between  the  same  parties  conclusive  upon  those 
parties  and  the  court  as  well  in  another  action  or  proceeding,  the  same 
issue  being  directly  involved  in  both,  is  a  matter  of  substance  and  can- 
178N.Y.a— 7 
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not  be  termed  a  mere  technical  requirement.  Indeed,  the  learned  trial 
Justice  evidently  accepted  the  judgment  in  the  other  action  as  decisive 
of  the  issue  of  the  invalidity  of  the  act  of  1916  as  to  the  SQ-cent  rate 
thereunder,  because  he  had  before  him  no  evidence  other  than  the 
referee's  report  in  that  other  action  that  that  rate  was  confiscatory. 
That  judgment,  however,  was  no  more  binding  upon  the  Special  Term 
herein  as  to  the  80-cent  rate  than  it  was  as  to  the  95-cent  one.  The 
issufe  as  to  each  was  directly  involved  in  and  "decided  by  the  other 
action. 

Even  if  it  be  true  that  the  entry  of  the  judgment  in  that  other  ac- 
tion on  August  13th  was  in  violation  of  the  stay  in  this  proceeding  by 
the  order  of  August  Sth,  as  asserted  by  the  learned  justice  in  his  opin- 
ion, still  it  is  not  perceived  how  even  that  would  aifect  the  binding  force 
of  the  other  judgment.  But  plainly  the  entry  of  that  judgment  was  not 
a  violation  of  that  stay,  as  that  stay  did  not  in  terms  forbid  such  entry. 
Obviously  all  that  was  effected  by  the  stay  was  to  prevent  appellant 
from  changing  its  rate  during  the  pendency  of  this  proceeding.  Indeed, 
it  is  evident  that  the  learned  Special  Term  justice  at  the  first  hearing 
had  no  idea  that  the  entry  of  the  judgment  in  the  other  action  would  be 
a  violation  of  the  stay  in  the  order  of  August  Sth,  because  counsel  for 
the  appellant  herein  at  the  first  hearing,  in  asking  for  the  brief  ad- 
journment from  August  7th  to  13th,  which  was  granted  to  him,  ui^ed 
as  his  reason  therefor  that  he  had  been  working  night  and  day  for  five 
days  preparing  the  report  for  Judge  Hughes  to  sign  in  accordance  with 
his  opinion,  and  the  judgment  to  be  entered  in  that  action  thereon,  and 
hoped  to  have  them  completed  and  entered  and  served  that  very  day, 
and  that  that  judgment  would  determine  the  main  questions  involved  in 
this  proceeding  and  would  dispose  of  the  proceeding.  I  do  not  find  that 
the  learned  justice  then  in  any  way  intimated  any  contrary  view.  In- 
deed, when  the  corporation  counsel  demurred  to  being  pressed  so  rapid- 
ly with  the  entry  of  that  jugdment,  the  learned  justice  merely  remarked, 
"That  is  not  before  me ;"  and  yet  at  the  next  hearing  on  August  13th 
the  justice  expressed  even  indignation  at  the  fact  tl^t  appellant's  at- 
torney had  presumed  in  the  interim  to  enter  judgment  in  the  other 
action,  and  declared  that  entry  to  be  a  violation  of  the  said  stay.  It 
looks  very  much  as  though  that  view  was  an  afterthought  on  the  .part 
of  the  justice;  but,  whether  so  or  not,  it  was  manifestly  a  mistaken 
view. 

The  situation  thus  presented  here  appears  to  be  anomalous ;  at  least, 
1  recall  none  like  it.  It  may  well  be  briefly  summarized  thus :  On  Au- 
gust 13,  1918,  this  court  by  its  New  York  Special  Term,  after  full  in- 
vestigation and  hearing  of  all  parties  and  upon  ample  evidence,  adjudg- 
ed the  95-cent  rate  invalid  and  not  binding  upon  the  appellant,  and  en- 
joined the  respondent  commission  from  enforcing  that  rate;  and  yet 
on  the  very  next  day  this  court  by  its  Kings  Special  Term,  with  that 
judgment  in  evidence  before  it,  in  another  action  or  proceeding,  name- 
ly, this  one,  between  the  same  parties,  adjudged  right  to  the  very  conr 
trary,  and  that,  too,  upon  no  other  material  evidence  as  to  the  facts, 
but  really  upon  those  found  by  the  New  York  Special  Term  through 
its  referee.    That  situation  is  most  regrettable.    It  is  naturally  design- 
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ed,  or  at  least  likely,  to  bring  judicial  proceedings  into  public  obloquy. 
The  court  at  the  Kings  Special  Term  in  this  proceeding  should  have  ac- 
cepted the  judgment  of  this  court  by  the  New  York  Special  Term  in 
the  other  action  between  the  same  parties  as  conclusive  as  to  the  validi- 
ty of  the  95-cent  rate,  as  that  was  one  of  the  issues  directly  involved 
and  decided  by  that  action ;  and  it  may  be  added  that  in  view  of  the 
high  character,  legal  and  otherwise,  of  the  learned  and  distinguished 
referee  by  whom  the  court  in  that  other  action  made  its  decision,  and 
the  long  and  patient  trial  conducted  by  him,  it  should  not  have  been 
an  irksome  matter  for  the  learned  justice  at  the  trial  hereof  to  have 
obeyed  that  general  rule  and  to  have  accepted  the  judgment  in  that 
other  action  as  decisive. 

This  conclusion  as  to  the  determiniiig  force  of  the  judgment  in  the 
other  action  necessitates  the  reversal  (rf  the  judgment  appealed  from 
here,  without  inquiry  on  our  part  into  the  merits  of  the  difference  of 
opinion  between  the  learned  referee  and  the  learned  justice  as  to  the 
important  point  whether  or  not  the  adjudged  invalidity  of  the  act  of 
1916  as  to  this  appellant  revived  as  to  it  the  act  of  1906;  the  justice 
holding  to  the  affirmative  and  the  referee  to  the  negative  of  that  prop-, 
osition.  For  us  to  express  an  opinion  upon  that  point  would  be  a 
mere  dictum,  and  such  an  expression,  therefore,  should  be  avoided. 

[2]  There  remains  to  be  considered  the  last  reason  assigned  by  the 
learned  justice  in  his  opinion,  namely,  that  in  any  event,  even  if  the 
order  of  July  8,  1913,  fixing  the  rate  of  95  cents,  has  become  inopera- 
tive, as  decided  by  the  referee  in  the  other  action,  still  appellant  under 
section  72  of  the  Public  Service  Commissions  Law  could  not  change 
that  then  existing  rate  without  the  consent  of  the  commission.  Re- 
spondent's counsel  here  contends  that  that  judgment  is  not  to  be  re- 
garded as  res  adjudicata  as  to  the  power  of  the  commission  to  fix  a 
new  rate,  as  the  question  of  that  power  was  not  at  issue  before  the 
court  in  that  action.  I  do  not  appreciate  this  attempted  distinction. 
As  above  stated,  we  have  not  before  us  in  this  record  the  pleadings  in 
that  other  action,  and  have  therefore  to  assume  that  the  nominal  de- 
terminations therein  were  within  the  issues.  In  the  referee's  report 
there  is  a  distinct  conclusion  that  the  commission  has  no  authority  to 
maintain  or  enforce  the  95-cent  rate,  and  the  judgment  expressly  so 
adjudged,  and  further  it  enjoined  the  commission  from  attempting  to 
maintain  or  enforce  that  rate.  It  is  elementary  that  a  judgment  is  res- 
adjudicata,  not  only  for  what  is  expressly  decided,  but  for  what  is  by 
necessary  implication  decided  in  order  to  sustain  it.  If  it  be  true,  as 
contended  in  the  justice's  opinion,  that  under  said  section  72  the  rate 
of  95  cents  must  stand  until  the  commission  consent  to  a  change,  the 
above-stated  conclusion  of  the  referee  and  provision  of  that  judgment 
cannot  stand,  and  therefore  the  contrary  conclusion  to  that  of  the  jus- 
tice is  necessarily  implied  to  maintain  that  provision  of  the  judgment. 
The  conflict  between  that  judgment  and  this  one  is  self-evident,  viz. 
that  one  declares  that  the  commission  cannot  maintain  or  enforce  the 
95-cent  rate,  while  this  judgment  declares  in  effect  that  it  can,  and  at 
the  suit  of  the  commission  enjoins  appellant  from  charging  more,  and 
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thus  enables  the  commission  to  do  the  very  thing  which  that  judgment 
forbids  it  to  do. 

My  conclusion  therefore  is  that  the  other  judgment  should  have  been 
accepted  by  the  learned  justice  at  Special  Term  herein  as  conclusive 
that  the  commission  has  and  had  then  no  right  under  section  72  to 
compel  the  appellant  to  maintain  the  9S-cent  rate.  It  may  be  noted  that, 
although  the  learned  justice  in  his  opinion  held  that  the  maximum 
limit  of  $1  imposed  by  the  act  of  1906  is  still  in  force,  he  in  the  judg- 
ment expressly  authorized  the  appellant  to  apply  at  the  foot  of  the 
judgment  herein  for  leave  to  increase  its  charge  above  95  cents.  Of 
course,  upon  that  theory,  an  increase  of  5  cents  only  would  be  possible; 
but  the  application  so  permitted  was  not  by  the  judgment  so  restricted. 

The  view  I  have  thus  taken  of  the  binding  force  of  the  judgment  in 
the  other  action  makes  it  unnecessary  to  consider  the  decision  of  the 
Court  of  Appeals  in  People  ex  rel.  Municipal  Gas  Co.  v.  Public  Service 
Commission  (2d  District)  224  N.  Y.  156,  120  N.  E.  132,  as  to  which  the 
referee  and  the  justice  at  Special  Term  herein  are  of  such  opposite 
opinions,  the  justice  holding  that  the  doctrine  of  that  case  that  the 
conmiission  has  no  power  to  fix  a  rate  where  the  statutory  rate  is  in- 
valid as  to  a  particular  company  as  being  confiscatory,  is  limited  to 
a  case  where  such  invalidity  has  not  been  judicially  declared — that  is, 
adjudged — whereas  the  referee  held  that  that  doctrine  was  of  general 
application. 

[S,  4]  Upon  the  argument  it  was  further  suggested  that,  as  the  95- 
cent  rate  was  actually  in  effect,  appellant  could  not  enforce  any  new 
rate  established  by  it  until  30  days  after  it  had,  as  required  by  subdi- 
vision 12  of  section  66  of  that  law,  given  notice  to  the  commission  of  its 
change  of  rate  and  published  the  same.  It  appears  that  it  did  not  give 
to  the  commission  such  notice  until  August  8,  1918.  It  would  seem  that 
this  contention  is  well  made,  and  that  therefore  appellant  could  not 
make  its  change  of  rate  effective  until  September  8,  1918,  and  that  the 
judgment  appealed  from  might  properly  have  enjoined  the  defendant 
to  that  extent.  I  think  that  the  order  of  the  commission  of  July  8, 
1913,  and  appellant's  written  acceptance  thereof,  were  in  effect  the 
filing  required  by  said  section  66. 

[5]  It  is  also  here  claimed  by  the  respondent  that  this  court  should, 
from  another  record  upon  its  files,  take  judicial  notice  of  certain  facts 
occurring  subsequently  to  the  judgment  appealed  from.  Those  facts 
are  the  following: 

After  the  entry  of  judgment  herein,  and  the  taking  of  the  appeal 
therefrom,  the  parties  by  their  respective  attorneys  entered  into  a  stipu- 
lation, dated  August  28,  1918,  to  the  effect  that  this  appellant  would 
apply  to  the  respondent  commission  to  fix  a  new  rate,  and  that  upon 
any  appeal  from  or  review  asked  of  the  new  order  so  made  by  the  com- 
mission appellant  would  not  question  the  jurisdiction  or  power  of  the 
commission  to  make  the  same.  Thereafter  the  appellant  did  apply  to 
the  commission  to  establish  the  rate  of  $1.25,  and  the  commission  after 
due  hearing  made  an  order  on  December  13,  1918,  fixing  a  new  rate  of 
$1.10,  and  the  appellant  in  writing  accepted  that  order  and  agreed  to 
obey  it.  Thereafter,  on  December  19,  1918,  an  order  was  upon  consent 
made  at  the  Kings  Special  Term,  modifying  the  judgment  herein  so 
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as  to  permit  that  new  rate.  Then  the  city  of  New  York  applied  to 
the  court  for  leave  to  intervene  and  to  vacate  the  latter  order,  upon  the 
ground  that  the  act  of  1906  fixing  the  maximum  rate  of  $1  was  still 
in  force,  and  the  appellant  made  a  new  application  to  the  commission  to 
establish  a  rate  of  $1.30,  and  the  appellant  moved  to  vacate  entirely 
the  judgment  herein.  But  the  court  on  March  10,  1919,  made  an  order 
denying  the  latter  motion  and  vacating  the  said  order  modifying  the 
judgment  herein. 

The  opinion  of  the  justice  presiding  indicates  that  he  entertained  the 
same  opinion  as  Judge  Hughes,  that  the  act  of  1906  was  repealed  by 
the  act  of  1916,  but  that  he  held  that  he  had  no  right  to  vacate  or  modi- 
fy the  judgment  herein  because  it  was  made  at  another  Special  Term, 
held  by  another  justice.  Upon  appeal  here  on  May  23,  1919,  we  aflfirm- 
ed  that  order.  See  Public  Service  Commission  v.  Brooklyn  Borough 
Gas  Co.,  106  Misc.  Rep.  549, 175  N.  Y.  Supp.  28,  affirmed  188  App.  Div. 
935,  176  N.  Y.  Supp.  918.  It  is  from  the  record  upon  that  appeal  that 
the  respondent  asks  us  now  to  take  judicial  notice  of  those  subsequently 
occurring  facts,  and  thereon  to  modify  the  judgment  appealed  from,  so 
as  to  allow  the  $1.10  rate,  or,  at  least,  if  we  prefer  to  do  so,  affirm,  with 
leave  to  appellant  to  apply  to  the  Special  Term  for  such  modification. 
It  seems  to  me  that  the  respondent  is  thus  asking  us  to  do  the  very 
thing  which  upon  that  appeal  from  that  last  order  we  refused  to  do, 
or  to  permit  another  Special  Term  to  do  the  very  thing  which  in  that 
decision  we  upheld  the  justice  for  refusing  to  do  at  Special  Term. 

I  conclude,  therefore,  that  we  cannot  grant  that  request  Moreover, 
I  think  that  we  cannot  so  take  cognizance  of  those  subsequent  facts. 
I  know  of  no  precedent  for  so  doing.  The  cases  cited  by  respondent's 
counsel  all  dealt  with  facts  which  pre-existed  the  judgment  or  order 
appealed  from,  and  might  properly  have  been  considered  by  the  court 
in  making, the  same;  whereas  in  this  case  those  facts  did  not  pre- 
exist the  judgment.  The  only  instance  of  taking  cognizance  of  subse- 
quent facts  which  I  can  recall  is  where  upon  a  motion  to  dismiss  an 
appeal  such  facts  are  presented  to  the  court  to  show  that  the  question 
involved  has  by  virtue  of  such  facts  become  merely  academic,  or  that 
the  appellant  by  those  facJts — for  example,  by  taking  the  benefit  of  the 
judgment  or  order — ^has  become  estopped  from  prosecuting  the  appeal. 
Here  neither  such  situation  exists.  If  it  were  a  new  and  open  question 
here,  I  might  consider  carefully  whether  or  not  the  said  stipulation  and 
the  order  made  by  the  commission  thereunder  fixing  the  rate  of  $1.10, 
and  appellant's  acceptance  thereof,  did  not  constitute  such  a  situation ; 
but  I  am  bound  to  consider  that  this  court  in  so  determining  the  other 
appeal  has  decided  to  the  contrary,  because,  if  not,  I  can  perceive  no 
reason  why  it  should  not  have  reversed  that  order  so  made  at  Special 
Term,  and  itself  granted  the  motion  to  vacate  the  judgment  herein,  or 
at  least  to  modify  it. 

In  conclusion,  I  venture  to  remark  that  this  proceeding  appears  to 
me  to  have  been  an  attempt  to  short-circuit — ^that  is,  to  evade — ^Judge 
Hughes'  decision,  rather  than  to  assail  it  by  direct  appeal.  If  we  re- 
verse the  judgment  appealed  from,  or  modify  it  so  as  to  limit  its  in- 
junction to  September  8,  1918,  our  determination  cannot  interfere  with 
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the  right  of  either  party  to  insist  upon  the  rate  of  $1.10  since  so  es- 
tablished by  the  commission. 

I  advise,  therefore,  that  the  judgment  appealed  from  be  modified,  so 
as  to  limit  its  injunction  to  September  8,  1918,  and,  as  so  modified, 
aflSrmed,  without  costs.    All  concur. 


a89  App.  Dlv.  87) 

DELAP  ▼.  LEONARD  et  aL 

(Supreme  Court,  Appellate  Division,  Second  Department    October  3,  1919.) 

1,  BEFOBMATION   of  IlTSTBUlCENTS  ^=»17(2) — ^MlBTAKB   OF   SCBIVBN3EB. 

When  there  is  no  mistake  about  grantor's  intention,  but  only  In  the 
writing,  the  mistake  of  the  scrivener,  no  matter  how  it  occurred,  ought  to 
be  corrected. 

2.  Refobiiation  of  Ikstbttuents  ^=»17(2)— Deed  of  Gift— Mistake. 

Where  grantor,  conveying  land  to  stepdau^ter  without  consideration, 
instructed  lawyer  to  provide  for  reversion  to  grantor  upon  stepdaughter's 
death  before  certain  age,  deed  conveying,  by  mistake  of  lawyer,  a  life 
estate  to  stepdaughter,  with  remainder  to  her  children,  if  any,  and  rever- 
sion to  grantor  upon  her  death  without  children,  will  be  reformed,  so  as 
to  ccMivey  estate  grantor  intended  to  omvey. 

Appeal  from  Special  Term,  Kings  County. 

Action  by  Elizabeth  C.  Delap  against  Estelle  Delap  Leonard  and 
George  R.  Leonard,  3d.  Judgment  dismissing  complaint  on  the  mer- 
its, and  plaintiff  appeals.  Judgment  and  findings  reversed,  with  di- 
rections. 

Argued  before  JENKS,  P.  J.,  and  MILLS,  RICH,  KELLY,  and 
JAYCOX,  JJ. 

C.  W.  Wilson,  Jr.,  of  Brooklyn,  for  appellant. 

Michael  Furst,  of  Brooklyn,  guardian  ad  litem  for  George  R.  Leon- 
ard, 3d,  infant  respondent. 

• 

RICH,  J.  This  action  was  brought  to  correct  and  reform  a  deed 
of  real  property  in  which  it  appears  plaintiflF  sought  to  convey  to 
her  stepdaughter,  the  defendant  Estelle  Delap  Leonard,  the  undivided 
one-half  of  the  four  parcels  of  real  property  mentioned  in  the  com- 
plaint. The  property  was  conveyed  to  plaintiff  by  her  husband 
shortly  before  his  death.  He  possessed  no  other  property.  Some  time 
after  her  husband's  death,  with  the  purpose  of  correcting  what  she 
deemed  to  be  an  oversight  on  the  part  of  her  husband  in  failing  to 
provide  for  his  daughter,  who  was  9  years  of  age  and  in  delicate 
health,  she  said  to  Mr.  E)onnelly,  who  was  her  coexecutor  under  her 
husband's  will: 

"I  said  that  I  tbonght  that  my  husband's  intention  was  to  divide  half  the 
property  between  his  daughter  and  myself,  share  and  share  alike,  and  I  felt 
that  my  conscience  told  me  that  I  ought  to  deed  back  half  of  the  property  to 
her  in  some  way ;  that  if  she  died  before  she  was  21,  on  account  of  being  in 
delicate  health,  it  would  come  back  to  me,  as  the  Delaps  had  plenty.  I 
said  I  thought  it  was  Just  and  right,  and  it  annoyed  me  after  the  will  was 
filed  and  I  found  out  about  the  will.  I  thought  she  ought  to  have  half,  and 
I  thought  I  ought  to  get  it  back,  if  she  died,  because  I  never  thought  she 
would  live  to  be  21." 

^=9For  other  casea  see  same  topic  4  KBT-NUMBER  In  aU  Key-Numbered  Digeeti  4  Indexae 
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She  said  she  never  had  a  thought  of  Estelle  getting  married  or  hav- 
ing children.  She  requested  him  to  employ  an  attorney  to  prepare  the 
necessary  conveyance.  Accordingly  an  eminent  lawyer  was  engaged, 
and  the  deed  in  suit  was  prepared  in  his  office.  It  was  executed  by 
the  plaintiff  in  the  office  of  the  lawyer  on  the  12th  day  of  Novem- 
ber, 1901,  but  instead  of  being  drawn  according  to  plaintiffs  direc- 
tion it  purported  to  convey  the  use  of  an  undivided  one-half  of  the 
property  during  the  term  of  her  natural  life — 

"and  in  the  event  of  her  dying  at  any  time  leaving  her  surviving  lawful  issue, 
then  to  such  issue  of  the  said  party  hereto  of  the  second  part  and  their  heirs 
forever  in  fee  simple  absolute.  Upon  the  death  of  the  said  party  hereto  of 
the  second  part  at  any  time  without  leaving  lawful  issue  her  surviving,  the 
estate  hereby  conveyed  shaU  then  cease  and  determine,  and  the  estate  in  the 
premises  hereby  conveyed  to  said  party  hereto  of  the  second  part  for  life  shall 
revert  to  and  vest  in  the  said  party  hereto  of  the  first  part,  her  heirs  and 
assigns  forever,  in  all  respects  as  if  this  conveyance  had  not  been  made." 

It  appears  from  the  uncontradicted  evidence  that  plaintiff  was  ill 
at  the  time  the  paper  wa§  executed,  it  was  different  from  what  she  in- 
tended, and  that  when  she  executed  the  deed  she  supposed  she  was  con- 
veying the  one  undivided  one-half  to  her  stepdaughter,  with  the  reser- 
vation that,  if  the  stepdaughter  should  die  before  she  attained  her  ma- 
jority, the  property  should  revert  to  the  plaintiff.  The  plaintiff  re- 
ceived no  consideration  for  the  deed.  She  sought  to  convey  the  prop- 
erty to  her  stepdaughter  voluntarily  as  an  act  of  justice.  Owing  to 
what  was  undoubtedly  a  mistake  of  the  scrivener,  her  purpose  was 
thwarted. 

Estelle  C6lumbia  Delap  was  married,  and  the  defendant  George  R. 
Leonard,  3d,  is  her  son.  The  learned  trial  justice  who  presided  was 
of  the  opinion  that — 

"It  would  be  a  dangerous  use  of  the  equitable  powers  of  this  court  to  change, 
after  the  lapse  of  many  years,  the  provisions  and*  effect  of  a  grant  of  real 
property." 

[1,2]  The  plaintiff  should  not  be  penalized  because  of  this  mis- 
take. When  there  is  no  mistake  about  plaintiff's  intention,  but  only 
in  the  writing,  the  mistake  of  the  scrivener,  no  matter  how  it  occurred, 
ought  to  be  corrected.  Pitcher  v.  Hennessey,  48  N.  Y.  415;  Bom  v. 
Schrenkeisen,  110  N.  Y.  55,  17  N.  E.  339.  And  this  is  so,  notwith- 
standing a  long  period  of  time  has  elapsed  between  the  time  of  the 
execution  of  the  deed  and  the  discovery  of  the  mistake.  And  there  is 
reason  for  it  in  the  instant  case,  in  that  this  is  not  the  question  of  re- 
forming an  agreement  between  two  parties,  but  of  a  gift  from  plaintiff 
to  her  stepdaughter,  and  in  such  case  a  mistake  in  the  estate  granted 
is  sufficient  to  justify  a  decree  for  reformation.  Schrieber  v.  Gold- 
smith, 39  Misc.  Rep.  381,  79  N.  Y.  Supp.  846;  Lister  v.  Hodgson,  4 
L.  R.  Eq.  34;  Crockett  v.  Crockett,  73  Ga.  647;  Andrews  v.  Andrews, 
12  Ind.  348. 

The  judgment  and  findings  should  be  reversed,  new  findings  sub- 
stituted, and  a  decree  of  reformation  directed  to  be  entered  according- 
ly, without  dosts.    All  concur,  except  JENKS,  P.  J.,  not  voting. 
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Application  of  LLOYD'S  MEMOBIAL  CONGREGATIONAL  CHUBCH. 

(Supreme  Ck)urt,  Special  Term,  Erie  County.    October  14,  1919.) 

Belioious  societies  ^=»21 — Trustees  or  Comqbsoational  as  distinguished 
FBOM  Independent  chubch  cannot  change  chubch  allegiance. 

Persons  constituting  the  majority  of  the  trustees  and  congregation  of 
a  religious  corporation  organized  as  a  Congregational  church,  according 
to  Religious  Corporations  Law,  U  160-171,  which  recognises  a  distinction 
between  a  "Congregational"  and  an  "Independent"  church,  have  no  power 
under  sections  6  and  171  to  change  the  church  allegiance  of  the  cor- 
poration to  the  Methodist  Episcopal  Church. 

In  the  matter  of  the  application  of  Lloyd's  Memorial  Congregational 
Church  to  change  its  name  to  Lloyd's  Memorial  Colored  Methodist 
Episcopal  Church.    Application  denied. 

Parton  Swift,  of  Buffalo,  for  petitioner. 
William  C.  White,  of  Buffalo,  opposed. 

WHEELER,  J.  This  is  an  application  to  change  the  corporate  name 
of  the  petitioner  from  that  of  "Lloyd's  Memorial  Congregational 
Church"  to  that  of  "Lloyd's  Memorial  Colored  Methodist  Episcopal 
Church."  This  application  is  opposed  by  a  minority  of  the  trustees 
and  congregation  of  the  petitioner.  The  petition  set  forth  that  at  a 
special  meeting  called  by  the  trustees  a  resolution  was  passed  by  more 
that  a  two-thirds  vote  of  those  present  for  changmg  the  name  of  the 
corporation  as  asked,  and  "for  affiUation  with  the  Colored  Methodist 
Episcopal  Church."  It  is  thus  made  to  appear  the  action  taken  is 
an  effort  to  change  the  church  allegiance  of  the  petitioner  from  the 
general  Congregational  Church  body  to  the  Colored  Methodist  Episco- 
pal Church,  and,  at  the  same  time,  so  change  its  corporate  name  as  to 
clearly  indicate  the  attempted  change  of  church  affiliation.  It  is  frank- 
ly stated  by  counsel  for  the  petitioner  that  such  is  the  purpose  of  this 
proceeding.  The  minority  of  the  congregation  and  board  of  trustees 
challenge  the  right  of  the  majority  to  make  the  change  contemplated. 

While  this  court  has  a  right  to  authorize  a  change  in  a  corporate 
name,  nevertheless  we  are  of  the  opinion  that  no  such  change  should 
be  authorized  in  this  case,  if  it  should  be  of  the  opinion  that  the  pe- 
titioner or  its  trustees  have  no  power  or  right  to  change  its  church 
affiliation,  and  devote  its  church  property  to  public  worship  according 
to  the  uses  and  discipline  of  the  Colored  Methodist  Episcopal  Church 
at  large. 

It  is  alleged  in  the  petition  that  the  petitioner  is  an  "Independent 
church,"  but  the  certificate  of  incorporation  gives  the  corporate  name 
as  "Lloyd's  Memorial  Congregational  Church."  It  is  fair  to  assume 
that  it  was  the  purpose  and  intention  of  the  incorporators  to  organize 
a  church  which  should  act  in  harmony  and  in  affiliation  with  the  gen- 
eral Congregational  Church.  Just  how  the  general  Congregational 
Church  is  organized  is  not  disclosed  by  the  papers  before  the  court,  but 
we  know  that  the  church  holds  its  General  Assemblies  and  conventions, 
while  the  management  and  control  of  its  affairs  are  largely  committed 

4^s»For  oUier  caaoa  see  same  topic  4  KBT-NUMBBR  in  all  Key-Numbered  Digests  A  lAdezat 
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to  the  congregations  of  the  individual  churches.  In  any  event  the 
opposing  affidavits  show  that  church  discipline  and  control  of  the 
Methodist  Episcopal  Church  is  radically  different  from  that  of  Con- 
gregational bodies.  In  the  Methodist  denomination  the  church  govern- 
ment and  control  is  largely  vested  in  the  bishop  of  that  church ;  where- 
as, in  the  Congregational  churches  the  congregation  exercises  large, 
if  not  exclusive,  control. 

While  the  petition-  alleges  the  petitioner  to  be  an  "independent 
church,'*  I  very  much  doubt  such  a  designation  to  be  a  true  and  accur- 
ate one.  By  referring  to  the  statute  known  as  the  Religious  Corpora- 
tions Law  (Consol.  Laws,  c.  51),  we  find  various  provisions  for  the  in- 
corporation and  organization  of  churches  of  different  denominations. 
Article  8  of  this  general  statute  prescribes  the  method  of  organizing 
Congregational  and  Independent  churches.  It  provides  for  "notice  of  a 
meeting  for  the  purpose  of  incorporating  an  unincorporated  Congrega- 
tional or  Independent  church  shall  be  given  as  follows,"  etc.  If  the 
court  reads  this  statute  correctly,  it  recognizes  a  distinction  between  a 
"Congregational"  and  an  "Independent"  church ;  the  one  name  being 
used  to  designate  churches  affiliated  with  the  general  church  body 
known  as  the  Congregational  Church,  and  the  other  a  church  unit  affil- 
iated with  no  general  church  body.  It  will  be  observed  that  in  the  stat- 
ute both  the  word  "Congregational"  and  "Independent"  is  spelled  with 
a  capital  letter,  thus  indicating  these  words  were  employed  to  designate 
a  separate  and  distinct  class  of  church  bodies,  while  prescribing  for 
both  the  same  method  and  steps  of  corporate  organization.  This  dis- 
tinction may  be  of  some  importance,  for  it  is  conceded  by  counsel  for 
the  petitioner  that,  where  a  church  corporation  is  not  an  Independent 
church,  its  trustees  and  governing  board  have  no  right  to  change  the 
church  allegiance  from  one  denomination  to  another,  or  to  divert  its 
temporalities  and  property  to  other  uses  than  in  accordance  with  the 
discipline,  rules,  and  usages  of  the  corporation  and  of  the  ecclesiasti- 
cal governing  body. 

We  need  but  quote  the  language  of  section  5  of  the  Religious  Cor- 
porations Law  upon  this  subject.    It  provides: 

"Sec  5.  Oeneral  Powers  and  Duties  of  Trustees  of  ReMgious  Corporations, 
— Tbe  trustees  of  every  reUgiotts  corporation  shall  have  the  custody  and  con- 
trol of  all  the  temporalities  and  property,  real  and  personal,  belonging  to  the 
corporation  and  of  the  revenues  therefrom,  and  shall  administer  the  same  in 
accordance  with  the  discipline,  rules  and  usages  of  the  corporation  and  of 
the  ecclesiastical  governing  body,  if  any,  to  which  the  corporation  is  subject, 
and  with  the  provisions  of  law  relating  thereto,  for  the  support  and  mainte- 
nance of  the  corporation,  or,  proA^ding  the  members  of  the  corporation  at  a 
meeting  thereof  shall  so  authorize,  of  some  religious,  charitable,  benevolent  or 
educational  object  conducted  by  said  corporation  or  in  coxmection  with  it,  or 
with  the  denomination,  if  any,  with  which  it  is  connected;  and  they  shall 
not  use  such  property  or  revenues  for  any  other  purpose  or  divert  the  same 
from  such  uses.    •    •    •»» 

Prior  to  the  enactment  of  the  acts  of  1875  (chapter  79)  and  1876 
(chapter  110),  subsequently  incorporated  without  material  change  in- 
to the  Religious  Corporations  Law  of  the  Consolidated  Statutes,  a 
majority  of  the  members  of  any  religious  corporation  had  a  right  to 
control  the  corporation  in  all  respects,  and  it  was  held  that  corpora- 
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tions  formed  under  the  third  section  of  the  act  of  1813  (2  Rev.  Laws 
1813,  p.  212),  have  no  denominational  character,  nor  could  any  such 
character  be  engrafted  upon  them,  and  that  such  corporations  might 
change  from  one  denomination  to  another.  Petty  v.  Tooker,  21  N.  Y. 
267 ;  Gram  v.  Evangelical  Lutheran  Society,  36  N.  Y.  161 ;  Watkins  v. 
Wilcox,  66  N.  Y.  654;  Westminster  Presbyterian  Church  v.  Trustees, 
142  App.  Div.  866,  127  N.  Y.  Supp.  836. 

In  substance  the  decisions  were  to  tihe  effect  that  property  acquired 
by  a  religious  corporation  organized  under  the  act  of  1813  was  im- 
pressed with  no  particular  trust  to  be  used  for  the  purposes  of  any 
particular  sect  or  denomination,  unless  so  expressly  provided  by  the 
deed  of  conveyance  or  gift  to  such  church.  This  latitude  given  to  trus- 
tees of  religious  corporations  led  to  abuses.  Many  religiously  minded 
persons  had  made  large  contributions  of  money  and  property  to  church 
organizations  to  which  they  were  attached,  to  have  their  gifts  diverted 
from  the  original  purposes  intended  when  perchance  the  control  of 
the  board  of  trustees  passed  into  the  hands  of  those  without  sympathy 
with  the  religious  views  of  the  original  donors.  To  remedy  this  con- 
dition the  Legislature  passed  the  acts  of  1875  and  1876,  and  the  law 
as  enunciated  by  the  courts  in  their  prior  decisions  under  the  statute  of 
1813  was  changed,  so  that  now  the  trustees  of  church  corporations  are 
bound  to  administer  the  temporalities  of  their  church — 

"in  accordance  with  the  discipline,  rules  and  usages  of  the  corporation  and 
of  the  ecclesiastical  governing  body,  if  any,  to  which  the  corporation  is  sub- 
ject, ♦  ♦  ♦  and  they  shall  not  use  such  property  or  revenues  for  any 
other  purpose  or  divert  the  same  from  such  uses."  Section  5,  Religious  Cor- 
porations Law. 

Since  the  passage  of  this  statute  the  courts  have  been  constrained 
to  recognize  the  denominational  character  of  religious  corporations- 
First  Reformed  Church  v.  Bowden,  14  Abb.  N.  C.  356;  Isham  v. 
Dunkirk  First  Presbyterian  Church,  63  How.  Pr.  465.  In  the  case  of 
Trustees  of  Presbytery  v.  Westminster  Church,  222  N.  Y.  315,  118 
N.  E.  803,  Judge  Hiscock,  of  the  Court  of  Appeals,  in  discussing  the 
force  and  effect  of  section  5  of  the  Religious  Corporations  Law,  said : 

"There  appears  to  be  no  doubt  that  under  it  a  charch  which  has  become  af- 
filiated with  and  a  constituent  part  of  the  church  at  large,  and  as  such  has  ac- 
quired property,  would  be  compelled  while  this  relationship  continued  to  sub- 
mit to  the  government  of  such  church  at  large.  Thus  plainly  says  the  statute. 
The  only  question  which  would  remain  would  be  whether  by  rebelUon  or  seces- 
sion a  constituent  church  can  terminate  the  relationship  and  become  free 
from  such  obligations  and  control,  and  we  think  that  this  question  quite  an- 
swers itself.    It  cannot." 

It  is  unnecessary  to  cite  or  discuss  decisions  further  as  to  the  gen- 
eral proposition  stated,  as  they  are  conceded  by  the  counsel  for  the 
petitioner.  He,  however,  contends  that  the  petitioner  is  ah  Indepen- 
dent church,  with  no  denominational  or  ecclesiastical  affiliations,  and 
that  therefore  the  restraints  imposed  by  section  5  of  the  Religious 
Corporations  Law  have  no  application  to  the  case  now  under  considera- 
tion. We  think  counsel  is  in  error  in  claiming  the  petitioner  to  be  an 
"Independent"  church.  It  was  incorporated  as  a  "Congregational" 
church.     At  least  the  corporate  name  adopted  by  its  incorporators 


GooqIc 


Digitized  by  VjOOQ 


Sup.  Ct.)     IK  BID  Lloyd's  mbmobial  congbboational  ghubch    107 

(178  N.Y.S.) 

clearly  discloses  the  intent  and  purpose  that  it  should  be  a  constituent 
unit  of  the  Congregational  denomination.  The  history  of  its  organi- 
zation related  in  the  affidavits  submitted  clearly  indicates  the  purpose 
to  make  it  such,  to  be  controlled  and  guided  by  the  ecclesiastical  polity 
ajid  the  religious  belief  of  what  is  commonly  known  as  the  Congrega- 
tional Church.  In  its  certificate  of  incorporation  the  petitioner  did  not 
designate  or  class  itself  as  an  "Independent"  church,  but  as  a  "Cgngre- 
gational"  church,  and  for  the  purposes  of  this  application  we  must 
deem  it  such. 

It  may  be  that  the  government  and  control  of  churches  of  this  de- 
nomination is  vested  largely  in  members  of  the  congregation  of  each 
individual  church.  It  may  be  that  the  Congregational  Church  has  no 
general  ecclesiastical  governing  body  to  which  the  corporation  is  stib- 
ject.  Of  just  the  extent  and  limit  of  general  authority  in  that  denomi- 
nation the  court  is  not  advised.  But  the  application  of  the  statute  to 
religious  corporations  is  not  dependent  upon  the  existence  of  some 
"ecclesiastical  governing  body."  The  statute  imposes  the  duty  on 
church  trustees  to  "administer  the  same  in  accordance  with  the  disci- 
pline, rules  and  usages  of  the  corporation  and  of  the  ecclesiastical  gov- 
erning body,  if  any,  to  which  the  corporation  is  subject,"  clearly  recog- 
nizing that  in  certain  cases  there  may  be  no  "ecclesiastical  governing 
body."  Nevertheless  we  do  not  understand  that  the  mere  nonexistence 
of  some  "ecclesiastical  governing  body"  absolves  the  trustees  of  a 
church  from  administering  its  property  according  "with  the  discipline, 
rules  and  usages"  of  the  denomination  with  which  it  is  connected.  The 
statute  makes  no  exceptions,  and  had  it  been  the  intent  of  the  Legis- 
lature to  have  exempted  any  class  of  churches  from  the  operation  of 
this  section  we  are  of  the  opinion  it  would  have  so  said  in  plain  and 
explicit  language. 

It  may  be  unnecessary,  but  we  think  proper  in  this  connection,  to 
call  attention  to  section  171  of  the  Religious  Corporations  Law  author- 
izing— 

"any  incorporated  Ck>ngregaUQDal  Cburch,  •  •  •  by  the  concurrent  vote 
of  two-thirds  of  its  qnalUQed  voters,  •  •  •  to  direct  the  transfer  and  con- 
veyanoe  of  any  of  its  property,  real  or  personal,  *  *  *  to  any  religious, 
dbaritable  or  missionary  corporation  connected  with  the  Congregational  de- 
nomination," etc 

TPhis  section  not  only  recognizes  the  Congregational  Church  as  a 
denominational  church,  as  distinguished  from  an  Independent  church, 
but  authorizes  certain  conveyances  by  churches  belonging  to  that  de- 
nomination, which  churches  of  other  denominations  could  not  make  by 
virtue  of  section  5  of  the  act.  It  defines,  however,  to  just  what  organi- 
zation such  conve3rances  can  be  made,  and  by  implication  excludes  all 
other  conveyances. 

We  think  tha<  the  petitioner  comes  clearly  within  the  provisions  of 
the  statute,  and  to  hold  otherwise  would  be  to  defeat  its  plain  purpose. 
Certainly  the  Congregational  Church  is  generally  regarded  as  a  de- 
nominational organization  as  distinguished  from  independent  churches. 
The  petitioner  must  be  r^farded  as  "connected"  with  the  Congre- 
gational Church  within  the  meaning  of  the  statute. 
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It  may  be  that  it  would  be  better  on  the  whole  that  the  reorganiza- 
tion of  the  petitioner  as  contemplated  should  be  perfected.  But  we  are 
face  to  face  with  the  prohibitions  of  the  statute,  which  we  think  forbid 
this  action.  Convinced,  as  we  are,  that  in  coming  into  the  Colored 
Methodist  Episcopal  Church  this  church  organi25ation  and  its  property 
violates  the  Religious  Corporations  Law,  we  think  that  this  court 
shoulcl  not  aid  an  illegal  act  by  giving  its  sanction  to  a  change  of  the 
corporate  name  as  prayed. 

This  view  of  the  matter  obviates  the  necessity  of  inquiring  into  the 
regularity  of  the  corporate  meetings  authorizing  the  proceedings  which 
are  challenged  on  this  motion.  The  petitioner's  application  is  denied, 
with  $10  costs. 

So  ordered. 

(189  App.  Div.  126) 

In  re  BALDWIN. 

In  re  OURTISS'  WILU 

(Supreme  Court,  Appellate  Division,  Second  Department    October  S,  1919.) 

Trusts  ^=>272(3) — Rights  or  benefioiabt  in  otook  dividend  deteruinbd. 
Where  trustee,  holding  corporate  stock,  received  stock  dividend,  and  as 
holder  of  stock  so  received  purchased  treasury  stock  under  the  subscrip- 
tion right  given  stockholders,  life  beneficiary,  under  holding  of  court 
that  stock  dividend  was  income,  was  entitled,  in  addition  to  the  stock  re- 
ceived as  dividend,  to  treasury  stock  purchased  by  trustee  as  holder  of 
dividend  stock,  upon  payment  to  trustee  of  amount  trustee  paid  therefor. 

Appeal  from  Surrogate's  Court,  Westchester  County. 

In  the  matter  of  fiie  intermediate  settlement  of  the  accounts  of 
Anson  Baldwin,  as  trustee  of  the  trusts  created  by  and  under  the 
last  will  and  testament  of  Abijah  Curtiss,  deceased.  From  parts  of 
a  decree  entered  on  the  second  intermediate  accounting,  Anson  Bald- 
win and  Frederick  H.  Curtiss  appeal.  Decree  reversed  in  part.  Trus- 
tee's account  settled  as  amended  and  filed. 

Part  of  the  principal  under  the  trust  created  by  the  will  of  Abijah  Curtiss, 
of  which  Frederick  H.  Curtiss  was  to  be  paid  the  income,  was  originally  35 
shares  of  the  stock  of  the  Rome  Brass  &  Copper  Company.  Before  the  first 
accounting,  and  on  September  1,  1910,  that  corporation  issued  ,a  300  per  cent, 
stock  dividend  from  surplus  profits,  so  that  these  35  shares  thus  brought  other 
105  shares.  There  was  also  offered  a  subscription  right  to  take  $200,000  new 
treasury  stock,  giving  to  existing  stockholders  of  record  the  right  to  take  1 
new  share  for  every  7  shares  held. 

The  trustee  first  treated  the  105  new  shares  as  principal.  He  tiius  appeared 
on  the  stock  ledger  as  trustee  holding  140  shares.  He  was  confident  of  the 
intrinsic  value  of  the  subscription  right.  So  he  also  took  the  20  shares  offered 
on  this  140  shares,  paying  therefor  out  of  cash  on  hand  and  from  borrowing. 
He  testified  that  he  ''exercised  the  right  in  behalf  of  all  parties,"  taking  all  the 
stock  available  on  his  record  holding.  When  it  was  decided  that  this  stock 
dividend  was  income  (In  re  Baldwin,  74  Misc.  Rep.  341,  133  N.  Y.  Supp.  1109 ; 
Id.,  157  App.  Div.  897,  142  N.  Y.  Supp.  1107 ;  Id.,  209  N.  Y.  601.  103  N.  B.  734), 
it  established  the  title  of  the  beneficiary.  The  trustee  on  March  31,  1914, 
therefore,  passed  to  the  beneficiary  the  15  new  shares  obtained  upon  the  sub- 
scription rights  of  his  105  new  shares,  and  the  beneficiary  paid  the  trustee  for 

^s»For  other  cases  see  eame  toplo  A  KBY-NUMBBR  in  all  Key-Numbered  Digest*  A  In&cXM 
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their  par  value.    The  other  5  shares  out  of  the  20  subscribed  were  added  to 
the  principal. 

In  these  accounting  proceedings  these  15  shares  have  been  regarded  as 
principal.  The  accounting  trustee  has  been  charged  with  $2,640,  the  full 
market  value  of  such  shares.  An  allowance  of  $750  was  made  to  the  special 
guardian. 

Argued  before  JENKS,  P.  J.,  and  MILLS,  RICH,  PUTNAM,  and 
BLACKMAR,  JJ. 

William  W,  Scrugham,  of  Yonkers,  for  appellants. 

John  Q.  A.  Johnson,  of  Vonkers  (Frederick  Hughes,  of  Yonkers, 
on  the  brief),  for  respondents  Caroline  C.  Johnson  and  others  and  for 
special  guardian  of  infant  respondents. 

PER  CURIAM.  It  has  been  settled  that  the  Rome  Brass  &  Copper 
Company  stock  dividend,  declared  in  1910,  was  income,  and  as  such 
passed  to  the  life  beneficiary,  instead  of  becoming  an  accretion  to 
the  principal  trust  fund.  74  Misc.  Rep.  341,  133  N.  Y.  Supp.  1109; 
157  App.  Div.  897,  142  N.  Y.  Supp,  1107;  209  N.  Y.  601,  103  N.  E. 
734. 

After  such  final  decision  in  December,  1913,  and  the  surrogate's 
decree  entered  thereon,  directing  the  trustee  to  deliver  such  105  shares 
to  the  life  beneficiary,  the  trustee  further  transferred  to  such  bene- 
ficiary the  15  shares  of  new  treasury  stock  which  he  had  subscribed 
for,  taking  reimbursement  for  the  amount  advanced.  This  was  right, 
as  the  determination  that  the  stock  dividend  was  income  carried  also 
the  appurtenant  subscription  right,  as  both  were  from  accumulated 
profits.  United  States  Trust  Co.  v.  Heve,  224  N.  Y.  242,  120  N.  E. 
645.  The  subscription  right  to  the  15  sWes  here  in  dispute  followed 
the  ultimate  title  to  the  105  shares  for  which  the  trustee  subscribed 
on  behalf  of  whoever  should  be  finally  entitled  thereto. 

In  view  of  the  situation  of  the  infant  parties  to  this  accounting, 
the  $750  allowance  to  the  special  guardian  is  reduced  to  $500. 

Therefore  so  much  of  the  decree  of  the  Surrogate's  Court  of  West- 
chester County  is  reversed  as  charges  against  the  trustee  the  value  of 
15  shares  of  the  Rome  Brass  &  Copper  Company  transferred  to 
Frederick  H.  Curtiss.  The  allowance  to  the  special  guardian  is  reduc- 
ed from  $750  to  $500.  The  trustee's  account,  as  amended  and  filed, 
is  settled,  with  costs  to  the  appellants,  also  to  the  respondents  who 
have  appeared,  payable  out  of  the  estate. 
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BIGIO  et  al.  ▼.  STEINBRUGGB  et  al. 

(Supreme  Court,  Appellate  Term,  First  Department    October  17,  1919.) 

Sales  ^=»411 — Countebolaim  fob  failttre  to  deliveb  must  allege  ability  to 

PAT. 

A  counterclaim,  based  on  plaintiils'  failure  to  deliver  goods  beught  by 
defendants,  is  insuflScient  to  ^et  out  a  cause  of  action,  where  it  was  not 
alleged  that  at  appointed  time  of  delivery  defendants  were  able  and 

willing  to  make  the  payment  required. 

» 

Appeal  from  City  Court  of  New  York,  Special  Term. 

Action  by  Jacques  Bigio  and  another  against  Edward  Steinbrugge, 
Jr.,  and  others.  From  an  order  denying  plaintiffs*  motion  to  vacate 
an  order  for  their  examination  before  trial,  plaintiffs  appeal.  Order 
reversed. 

Argued  October  term,  1919,  before  GUY,  BIJUR.  and  DELEHAN- 
TY,  JJ. 

Ferris,  Dannenberg  &  Ansbacher,  of  New  York  City  (Jacob  Ans- 
bacher,  of  New  York  City,  of  counsel),  for  appellants. 

Anton  Gronich,  of  New  York  City  (Ira  J.  Schuster,  of  New  York 
City,  of  counsel),  for  respondents. 

BIJUR,  J.  The  examination  was  ordered  in  support  of  defendant's 
counterclaim.  Whatever  view  we  may  take  of  other  alleged  defects 
in  the  counterclaim,  which  is  based  on  plaintiffs'  failure  to  deliver  goods 
purchased  by  defendant,  it  is  manifest  that  it  fails  to  set  out  a  good 
cause  of  action,  because  of  the  absence  of  an  allegation  that  at  the 
appointed  time  of  delivery  defendant  was  ready  and  able  to  make  the 
payments  required.  See  Stem  v.  McKee,  70  App.  Div.  142,  75  N.  Y. 
Supp.  157;  Pope  v.  Terre  Haute  Mfg.  Co.,  107  N.  Y.  61, 13  N.  E.  592; 
Reid  v.  America  Co.,  136  N.  Y.  Supp.  75. 

Order  reversed,  with  $10  costs  and  disbursements,  and  motion  to 
vacate  examination  granted.    All  concur. 
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(109  Misc.  Bep.  82) 

In  re  DUBANT'S  ESTATE. 

(SnTTogatoTs  Court,  New  Tork  County.    October  9»  1919J 

L  Wnxe  ^=»498 — Intewt  shown  to  limit  •*is8Uk"  to  children  only. 

The  rule  that  the  word  '*issue"  will  be  construed  to  mean  descendants 
generally  yields  to  an  intent  manifested  In  some  part  of  the  will  to  limit 
the  meaning  to  children  only. 

[Ed.  Note.— For  other  definitions,  see  Words  and  Phrases,  First  and 
Second  Series,  Issue.] 

2,  WnxB  ^=>583 — ^Limitation  of  bemaindeb  of  tbust  fund  to  ohildbbn  of 

LIFE  TENANT. 

In  view  of  other  clauses  of  will,,  testator's  intention  in  providing  that  a 
fifth  of  the  residuary  estate  should  be  held  in  trust  for  a  daughter  for 
life,  and  on  her  death  leaving  "issue"  to  pay  over  to  such  issue  the  princi- 
pal for  equal  division,  held  to  have  been  to  limit  the  distribution  oi  the 
remainder  to  children  of  the  life  beneficiary  and  the  issue  of  any  of  them 
dead  on  distribution,  such  issue  to  take  parent's  share. 

In  the  matter  of  the  estate  of  Charles  W.  Durant.  On  objections 
to  the  account  of  a  trustee  under  a  clause  of  the  will.  Decree  directed 
in  accordance  with  the  opinion. 

Geller,  Rolston  &  Horan,  of  New  York  City,  for  trustee. 

Harris  &  Towne,  of  New  York  City,  for  Ray  D.  Bowers. 

Arthur  Sutherland,  of  New  York  City,  for  Durant  Bowers. 

Henry  De  Forest  Weekes,  of  New  York  City,  special  guardian  of 
infants  Estelle  and  Alice  D.  Weeks. 

Thomas  B.  Gilchrist,  of  New  York  City,  for  Henry  Dearborn,  gen- 
eral guardian. 

Laurence  Millet,  of  New  York  City,  for  Margaret  D.  B.  Dearborn. 

FOWLER,  S.  The  trustee  under  the  ninth  clause  of  the  will  of 
the  deceased  has  filed  its  accoimt,  and  objections  thereto  have  been  filed 
by  one  of  the  children  of  the  life  beneficiary.  The  objections  put  in 
issue  the  construction  of  the  ninth  clause  of  the  will  adopted  by  the 
trustee,  and  the  correctness  of  this  construction  is  therefore  presented 
to  the  court  for  determination.  That  clause  provides  that  one-fifth 
of  the  relSiduary  estate  of  the  deceased  shall  be  held  in  trust  and  the  in- 
come applied  to  the  use  of  Estelle  Durant  Bowers,  a  daughter  of  the 
deceased,  during  her  natural  life,  '*and  upon  the  death  of  my  said 
daughter,  leaving  lawful  issue  her  surviving  then  to  pay  over  to  such 
issue  the  principal  of  such  share  so  devised  in  trust,  to  be  equally  di- 
vided between  them." 

Estelle  Durant  Bowers  remarried  and  became  known  as  Estelle 
Durant  Weeks.  She  died  on  December  24,  1918,  and  was  survived  by 
five  children.  One  of  these  children,  Margaret  D.  B.  Dearborn,  had 
two  children  living  at  the  date  of  death  of  the  life  beneficiary,  and  it 
is  contended  on  their  behalf  that  they  are  entitled  to  share  in  the  re- 
mainder after  the  life  estate  of  Estelle  Durant  Weeks  equally  with  their 
mother  and  the  other  children  of  the  life  beneficiary. 

[t]  This  contention  would  unquestionably  be  correct  if  the  testator 
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in  the  ninth  clause  of  his  will  intended  by  the  words  'lawful  issue"  to 
refer  to  the  descendants  generally  of  his  daughter  Estelle,  and  that  such 
descendants  should  take  per  capita.  While  it  is  the  rule  in  this  state 
that  the  word  "issue"  will  be  construed  to  mean  descendants  generally 
(Schmidt  V.  Jewett,  195  N.  Y.  486,  88  N.  E.  1110,  133  Am.  St.  Rep. 
815),  nevertheless  this  rule  will  yield  to  an  intent  manifested  in  some 
part  of  the  will  to  limit  the  meaning  of  issue  to  children  (Matter  of 
Union  Trust  Co.,  170  App.  Div.  176,  156  N.  Y.  Supp.  32;  Brown  v. 
Tanz,  176  App.  Div.  795,  163  N.  Y.  Supp.  372). 

There  are  in  the  will  of  the  testator  many  manifestations  of  an  in- 
tent to  give  his  property  to  his  children  to  the  exclusion  of  his  grand- 
children. Thus,  in  paragraph  third,  the  will  provides  that  any  income 
derived  from  his  estate  in  excess  of  $20,000  a  year  shall  be  divided 
among  his  children  living  at  the  end  of  such  year.  In  paragraph  eighth 
he  provides  that  if  either  of  his  sons  die  before  the  life  tenant,  leaving 
no  lawful  issue  him  surviving,  his  share  shall  go  to  his  surviving  broth- 
ers and  sisters  in  equal  shares — none  going  to  their  children.  In 
paragraph  tenth  he  provides  that  in  case  his  daughter  should  die  leaving 
no  issue  her  surviving,  then  the  principal  of  the  trust  fund  is  to  go  to 
his  sons,  to  be  divided  equally  between  them — ^no  part  going  to  their 
children.  In  paragraph  fifteenth  he  provides  that  upon  the  death  of 
his  son  Thomas,  the  trust  fund  held  for  his  benefit  shall  be  paid  "to  my 
other  children  living  at  the  death  of  said  Thonias,  equally,  to  be  divided 
among  them" — not  among  them  and  their  children. 

There  is  therefore  throughout  the  will  of  the  testator  a  manifest  in- 
tent to  limit  the  distribution  of  his  estate  to  his  children  living  at  the 
time  of  such  distribution,  and  to  exclude  his  grandchildren  when  the 
parent  or  parents  of  such  grandchildren  are  living.  There  is  also  mani- 
fest an  intention  that  such  distribution  shall  be  equal  among  his  chil- 
dren or  his  grandchildren.  A  construction  of  the  ninth  clause  of  the 
will  which  would  hold  that  the  testator  intended  by  the  words  "law- 
ful issue"  a  per  capita  distribution  among  descendants  would  result  in 
three-sevenths  of  the  trust  fund  being  paid  to  one  child  and  her  issue, 
while  each  of  the  other  children  would  receive  only  one-seventh.  There 
is  nothing  in  the  will  to  sustain  the  contention  that  such  was  the  inten- 
tion of  the  testator  and  nothing  to  support  such  an  inequitable  distribu- 
tion of  the  trust  fund. 

[2].  I  will  therefore  hold  that  the  testator  intended  to  limit  the  distri- 
bution of  the  remainder  of  the  trust  fund  referred  to  in  the  ninth  clause 
of  his  will  to  children  of  the  life  beneficiary  and  the  issue  of  any  of 
them  who  should  be  dead  at  the  time  of  distribution,  such  issue  to  take 
its  parent's  share,  and  that  the  corpus  of  the  trust  fund  should  be  divid- 
ed equally  among  the  children  of  Estelle  Durant  Weeks, 

Settle  decree  accordingly. 
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KIPS  BAT  BREWING  ft  MAI/TING  CO.  v.  J.  H.  TOOKBB  PRINTING  CO. 

(Supreme  Cknirt,  Appellate  Term,  First  Department.    October  17,  1919.) 

Costs  ^=>275 — ^Payment  as  oonditiow  to  pleadinq  over  after  demttbkbb. 

An  order  granting  defendant's  motion  to  withdraw  Its  demurrer,  and  to 
plead  over  after  judgment  on  the  pleadings  for  plaintiff,  should  be  condi- 
tioned upon  the  payment  of  taxable  costs  to  date,  but  not  upon  additional 
costs. 

Appeal  from  City  Court  of  New  York,  Special  Term. 

Action  by  the  Kips  Bay  Brewing  &  Malting  Company  against  J. 
H.  Tooker  Printing  Company.  Trom  so  much  of  an  order  of  the 
City  Court  of  the  city  of  New  York  as  refused 'to  vacate  the  judg- 
ment and  imposed  any  more  than  taxable  costs,  together  with  costs 
of  motion,  upon  defendant  as  a  condition  for  withdrawing  demurrer 
and  filing  answer,  defendant  appeals.  Order  modified,  by  reducing 
award  of  costs,  and  affirmed. 

See,  also,  174  N.  Y.  Supp.  686 ;  176  N.  Y.  Supp.  65. 

Argued  October  term,  1919,  before  GUY,  BIJUR,  and  DELE- 
HANTY,  JJ. 

Herman  Kahn,  of  New  York  City,  for  appellant. 
Paskus,  Gordon  &  Hyman,  of  New  York  City  (Arthur  B.  Hyman, 
of  New  York  City,  of  counsel),  for  respondent. 

PER  CURIAM.  In  order  to  determine  the  amount  of  costs  which 
should  have  been  allowed  to  the  plaintiff,  it  is  necessary  to  recall  the 
varigus  motions  that  have  been  made  herein. 

Defendant  demurred  to  the  complaint,  and  plaintiff  moved  to 
strike  out  the  demurrer  as  frivolous  and  for  judgment  on  the  pleadings. 
This  motion  was  granted,  with  costs,  and  the  defendant  appealed. 
On  appeal  the  judgment  was  vacated,  and  costs  were  awarded  to  the 
defendant;  the  court  stating  that  the  demurrer  should  have  been 
brought  on  for  hearing  in  the  usual  manner.  Plaintiff  paid  the  costs 
awarded  and  again  moved  for  judgment  on  the  pleadings.  Judgment 
was  granted  a  second  time  in  the  court  below,  and  upon  appeal  the 
same  was  affirmed,  but  with  an  allowance  for  disbursements  only,  and 
with  leave  to  the  defendant  to  apply  at  Special  Term  for  further  re- 
lief or  to  take  such  proceedings  as  counsel  may  advise. 

The  papers  presented  indicate  that  the  disbursements  on  this  appeal 
amounted  to  $10.57.  Defendant  thereupon  moved  in  the  lower  court 
to  vacate  the  judgment  entered  against  it,  and  for  leave  to  serve  an 
answer  to  the  complaint.  The  order  made  upon  this  motion  refuses 
to  vacate  the  judgment,  and  grants  defendant  leave  to  withdraw  its 
demurrer  and  serve  its  answer  upon  payment  of  $118.89  costs.  This 
appeal  by  the  defendant  is  from  so  much  of  said  order  as  imposes 
any  more  than  taxable  costs  to  defendant  with  costs  of  motion,  as  a 
condition  of  pleadings,  and  also  from  the  order  in  so  far  as  it  re- 
fuses to  vacate  the  judgment. 
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The  order  granting  defendant's  motion  to  withdraw  its  dejnurrer 
and  to  plead  over  should  have  been  conditioned  upon  payment  of  tax- 
able costs  to  date,  with  $10  motion  costs.  The  record  discloses^  that 
these  costs  would  be  $28.97,  the  amount  awarded  in  the  second  judg- 
ment, plus  the  disbursements  awarded  in  the  appeal  therefrom,  namely, 
$10.57,  making  a  total  of  $39.54.  To  this  total  should  be  added  the 
$10  motion  costs,  making  the  complete  sum  of  $49.54. 

As  to  the  second  phase  of  the  appeal,  the  merits  indicate  that  the 
judgment,  should  stand  as  security  to  the  plaintiff  pending  the  trial 
of  the  action,  and  hence  the  order  should  not  be  disturbed  in  that  re- 
spect. 

Order  modified,  by  reducing  the  award  of  costs  to  $49.54,  and,  as 
modified,  affirmed,  without  costs. 


HTLAND  V.  FINK. 

(Supreme  Court,  Appellate  Tenn,  First  Department   October  17, 1919.) 

Bankbuptct  «=»423(1) — Evidence  showing  fbaudulent  obtaining  of  pbop- 

EBTT   BY   BANKBUPT. 

Evidence  held  to  Justl^r  finding  that  defendant  bankrupt,  at  time  of  ob- 
taining loan  from  plaintiff  to  a  third  person,  was  beneficially  interested, 
so  that  plaintUTs  Judgments  against  defendant,  rendered  in  an  action  tor 
obtaining  property  by  false  representations,  under  Bankruptcy  Act,  f  17 
(U.  S.  Comp.  St.  §  9601),  were  unaffected  by  defendant's  discharge,  and 
improperly  canceled  at  defendant's  motion  pursuant  to  Debtor  and  Credi- 
tor Law,  §  150. 

Appeal  from  City  Court  of  New  York,  Special  Term. 

Action  by  Catherine  Hyland  against  Valentine  Fink.  From  orders 
granting  motions  by  defendant  to  cancel  two  judgments  for  plaintiff, 
after  defendant's  discharge  in  bankruptcy,  plaintiff  appeals.  Orders 
reversed,  and  motions  denied. 

Argued  October  term,  1919,  before  GUY,  BIJUR,  and  DELE- 
HANTY,  JJ. 

John  J.  Cunneen,  of  New  York  City,  for  appellant. 
Samuel  D.  !Lasky,  of  New  York  City,  for  respondent 

GUY,  J.  The  motions  for  cancellation  of  the  judgments  in  ques- 
tion were  made  pursuant  to  section  150  of  the  Debtor  and  Creditor 
Law  (Consol.  Laws,  c.  12)  on  the  ground  that  defendant  had  pro- 
cured a  discharge  in  bankruptcy.  These  motions  were  opposed  for 
the  reason  that  the  judgments  were  rendered  in  an  action  for  obtain- 
ing property  from  plaintiff  by  false  representations.  Section  17  of 
the  Bankruptcy  Act  (Act  July  1,  1898,  c.  541,  30  Stat.  550  [U.  S. 
Comp.  St.  §  9601])  provides  as  follows: 

*'DeM»  Not  Affected  by  a  Discharge, — a.  A  discharge  in  bankruptcy  shall 
release  a  bankrupt  from  all  of  his  provable  debts,  except  such  as  •  •  • 
(2)  are  liabilities  for  obtaining  property  by  false  •  •  •  representa- 
tions.   •    ♦    ♦" 
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The  action  was  instituted  upon  a  complaint  which  alleged : 

"I.  That  before  the  commencement  of  tbis  action,  and  on  or  about  the  10th 
of  July,  1907,  the  defendant,  for  the  purpose  of  Inducing  the  plaintiff  to  loan 
two  thousand  ($2,000)  dollars  to  one  Gustave  E.  Beyer,  stated  and  represehted 
to  the  plaintiff  that  said  Beyer  was  worth  one  hundred  thousand  ($100,000) 
dollars,  and  that  defendant's  money  was  tied  up  at  the  time,  or  otherwise  he, 
the  defendant,  would  personally  make  said  loan,  and  that  he,  the  defendant, 
wanted  to  oblige  the  said  Beyer,  and  requested  plaintiff  to  make  such  loan;, 
and  defendant  further  stated  and  represented  to  plaintiff  that,  if  said  Beyer' 
did  not  repay  the  said  loan,  he,  the  defendant,  would  repay  it" 

Then  followed  th.e  essential  allegations  of  a  fraud  action,  viz.  falsity, 
scienter,  deception,  and  injury.  The  answer  consisted  practically  of  a 
general  denial. 

Upon  the  trial  it  appeared  that  in  July,  1907,  defendant  was  co- 
executor  with  plaintiflF  of  her  husband's  will,  and  knew  that  she  had 
on  deposit  in  a  savings  bank  $2,(XX)  bequeathed  her  by  her  husband ; 
that  he  requested  plaintiff  to  loan  said  sum  to  Beyer,  stating  that  he 
knew  Beyer  to  be  a  rich  man  and  worth  $100,000;  that  plaintiff  said, 
"I  would  rather  have  nothing  to  do  with  it;"  that  defendant  then  said, 
"You  will  have  no  trouble  getting  your  money  feack,  because,  if  he 
doesn't  give  it  to  you,  I  will ;"  that  plaintiff  said,  "On  those  conditions 
I  will  give  you  the  money;"  and  defendant  said,  '*I  will  see  that  you 
get  it  back  all  right;"  that  plaintiff  relied  on  said  statements,  and. 
loaned  the  money  to  Beyer,  and  received  his  note  of  hand  accordingly ; 
that  the  loan  in  question  was  used  in  paying  overdue  interest  on  one 
of  Beyer's  mortgages ;  that  the  only  interest  money  received  by  plain- 
tiff on  the  loan  in  question  was  from  defendant,  either  in  cash  or  by  his 
personal  check;  and  finally  that  Beyer's  total  worth  was  about  $53,000. 

The  trial  record  of  this  case  clearly  shows  that  the  action  was  plead- 
ed, tried,  and  subinitted  to  the  jury  as  a  common-law  action  for  deceit 
with  full  acquiescence  and  approval  on  the  part  of  defendant,  and  the 
only  question  up  for  determination  is  whether  under  the  circumstances 
detailed  the  judgments  were  properly  discharged  of  record  pursuant 
to  provisions  of  the  Bankruptcy  Law  cited.  In  Matter  of  Dunfee,  219 
N.  Y.  188,  190,  114  N.  E.  52,  the  court  said,  in  construing  the  pro- 
visions of  subdivision  2  of  section  17  of  the  Bankruptcy  Law : 

''The  Bankruptcy  Law  does  not  require  that  the  property  shall  be  obtained 
by  the  bankrupt  at  the  instant  of  making  the  false  representations  nor  that 
U 9haU pctss  d4rectlv  to  the  bankrupt"    (Italics mine.) 

If  it  is  shown  that  the  bankrupt  derives  a  benefit  from  the  prop- 
erty obtained  he  comes  within  the  provisions  of  the  statute  in  question, 
which  by  its  very  terms  places  no  limitations  as  to  whom  the  property 
is  obtained  for. 

In  this  case,  as  tending  to  prove  defendant's  beneficial  interest  in 
the  loan,  we  have  his  promise  to  repay  the  loan  if  Beyer  did  not. 
the  subsequent  payments  of  interest  by  him  personally,  supplemented 
by  the  testimony  of  plaintiff's  witness  Pellman  that  prior  to  July, 
1907,  the  time  of  the  making  of  the  loan,  defendant  told  him  that  he 
was  jointly  interested  in  real  estate  with  Beyer,  and  that  he,  the  wit- 
ness, knew  of  several  real  estate  transactions  between  1904  and  1908 
in  which  the  defendant  and  Beyer  were  jointly  interested;   also  by 
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defendant's  admission,  on  cross-examination,  that  the  Third  avenue 
property,  to  which  Beyer  had  the  legal  title  in  1907,  and  to  pay  the 
mortgage  interest  on  which  the  money  was  admittedly  borrowed  from 
plaintiff,  was  about  a  year  or  more  later  conveyed  by  Beyer  as  part 
consideration  in  an  exchange  for  property  the  title  to  which  was  then 
taken  by  Beyer  and  defendant  jointly,  and  that  defendant  and  Beyer 
never  had  any  accounting  as  to  said  property. 

In  the  light  of  this  proof,  the  jury,  which  found  defendant  had  been 
guilty  of  fraud  in  inducing  plaintiff  to  make  the  loan,  was  fully  jus- 
tified in  discrediting  defendant's  testimony  that  he  never  had  any  in- 
terest in  real  property  with  Beyer  prior  to  1908,  and  in  finding,  as 
matter  of  fact,  that  defendant  was,  at  the  time  of  obtaining  the  loan 
from  plaintiff,  beneficially  interested  in  the  securing  of  said  loan. 

It  follows,  therefore,  that  the  orders  appealed  from  should  be  re- 
versed, with  $10  costs  and  disbursements,  and  motions  denied,  with 
$10  costs.    All  concur. 


(189  App.  Div.  904) 

LEWIS  V.  NEW  TORK  MUNICIPAL  RT.  CORPORATION  et  aL 

(Supreme  Court,  Appellate  Division,  Second  Department    October  3,  1919.) 

1.  CONTEACTS   ^=s>28(3)~EVIDENCE    INSIJTFICIBITT   TO    E8TABLIBH    CONTBACT    TO 

BUILD  ELEVATED  RAILWAY  AS  ALUEOED. 

In  action,  by  one  contracting  to  build  elevated  railroad  structure,  to  re- 
cover on  quantum  meruit,  after  rescission  because  of  breach  by  a  defend- 
ant, the  original  contractor,  evidence  held  insutUcient  to  sustain  plain- 
tilTs  burden  to  prove  contract  alleged  in  complaint,  showing  that  his  bid 
was  predicated  on  the  contract  of  the  railroad  with  the  original  con- 
tractor, the  drawings  therein  referred  to,  and  the  drawings  showing  con- 
ditions taken  from  data  furnished  by  the  various  city  departments,  etc 

2.  CONTBACTS    ^=s>316(8)— PaBTT   seeking   BESCISSION   fob  BBXACH  mtTTBD   TO 

CAUSE  belied  on  IN  PLEADING. 

Plaintiff,  suing  to  recover  on  quantum  meruit  after  rescission,  having 
expressly  grounded  his  attempted  rescission  on  the  placing  of  the  piers 
of  the  elevated  railroad  structure  which  he  was  to  construct,  and  their 
foundation,  in  front  of  existing  curbs,  can  be  heard  on  no  other  ground 
for  rescission. 
8.  Contracts  ^=»312(1) — Evidence  insufficient  to  show  breach  of  contract 

BY  original  contractor   WITH  PLAINTIFF  SUBCONTRACTOR. 

Original  contractor  to  build  elevated  railroad  structure,  who  sublet  the 
work  to  plaintiff,  suing  to  recover  on  quantum  meruit  after  rescission  for 
an  alleged  breach,  held  not  to  have  breached  the  contract  In  the  particu- 
lar alleged,  by  requiring  the  placing  of  piers  and  their  foundations  m 
front  of  existing  curbs. 

Appeal  from  Special  Term,  Queens  County. 

Action  by  Frederick  N.  Lewis  against  the  New  York  Municipal 
Railway  Corporation,  the  Conners  Bros.  Company,  Incorporated,  and 
another.  From  judgment  for  defendants  Conners  Bros.  Company,  and 
another,  plaintiff  appeals.    Affirmed. 

The  following  is  the  opinion  of  Kelby,  J.,  at  Special  Term: 

The  action  is  to  foreclose  a  lien.  The  defendant  Conners  Bros.  Company  on 
the  15th  day  of  November,  1915,  entered  into  a  contract  in  writing  with  the 
New  York  Municipal  Railway  Corporation  to  construct  concrete  foundations 

^s:>For  otb^r  eases  ■••  s«m«  topic  ft  KBY-NUMBSR  ia  aU  Kej-Number«d  Dlg«sli  *  laAvxm 
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and  to  erect  tbereon  approximately  2s/io  miles  of  a  two-track  elevated  rail- 
road structure  known  as  section  2  of  the  Jamaica  Line,  commencing  at  a  point 
on  Jamaica  avenue,  near  Walnut  street,  and  nmning  thence  easterly  along 
Jamaica  avenue,  in  the  borough  of  Queens,  to  Oliflside  avenue,  formerly  Grant 
avenue.  The  work  to  be  done  under  said  contract  was  divided  Into  five 
items.  Item  1  was  for  the  foundation  excavation,  and  item  2  was  for  the  con- 
struction of  concrete  foundations  for  piers  or  columns.  On  January  12,  1916, 
plaintiff,  Frederick  N.  Lewis,  entered  into  a  contract  in  writing  with  the 
Conners  Bros.  Company,  Inc6rporated,  by  the  terms  of  which  plaintiff  under- 
took to  perform  items  1  and  2  of  the  said  contract  made  by  Conners  Company 
with  the  railroad  company  for  the  agreed  unit  price  of  $1 J20  for  each  cubic  yard 
of  excavatlcm  and  $5.90  for  each  cubic  yard  of  concrete  masonry.  Plaintiff 
entered  upon  the  performance  of  the  last-named  contract  and  actually  con- 
tinued work  down  to  and  including  May  29,  1916.  On  the  1st  day  of  June, 
1916,  the  plaintiff  formally  notified  the  Conners  Bros.  Construction  Company 
that  they  elected  to  rescind  the  said  contract.  This  was  in  conformance  with 
a  previous  letter  by  the  plaintiff  to  the  said  defendant,  dated  May  29,  wherein 
he  stated  an  intention  to  abrogate  the  contract  The  express  ground  of  re- 
scission was  that  the  work  that  be  was  being  required  to  do  was  at  variance 
with  the  contract,  contract  drawings,  and  certain  other  set  of  drawings,  entitled 
"Supplemental  Drawings,"  showing  existing  conditions  above;  the  specific 
ground  being  that  the  contract  and  drawings  above  referred  to  showed  the  lo- 
cation of  columns  behind  existing  curbs,  whUe  the  defendant  and  the  railroad 
company  were  insisting  upon  the  columns  b^ing  erected  in  front  of  existing 
curbs,  except  in  a  few  instances,  where  proposed  curb  lines  have  been  shown  in 
the  contract  drawings.  The  lien  filed  herein  was  bonded  and  discharged  of 
record. 

The  plaintiff  now  sues  on  a  quantum  meruit  after  rescission,  because  of  the 
alleged  breach  of  the  contract  by  Conners  Bros.  Company,  Incorporated,  and 
he  has  adduced  evidence  showing  the  reasonable  value  of  the  work  perform- 
ed to  be  $74^26.70.  The  defendant  Conners  Bros,  set  up  a  counterclaim,  allege 
Ing  that  the  plaintiff  breached  his  contract,  and  setting  up  damages  of  $35,000. 
The  sole  question  then  is:  Which  party  breached  the  contract? 

The  contract  of  the  plaintiff  with  Conners  Bros,  provides  that  he  will 
"furnish  all  materials  and  labor  and  tools  *  *  *  necessary  *<  ^  *  for 
the  performance  *  ^  *  all  the  excavation,  masonry  work,  and  incidentals, 
as  set  forth  in  items  1  and  2  in  the  contract"  between  the  railway  company  and 
Conners  Bros.,  and  further  provides  it  shall  be  done  ''according  to  the  spedfl- 
cations  and  plans  set  forth  and  referred  to  in  said  contract,  and  which  said 
plana  and  spedflcatlons,  so  far  as  they  relate  to  said  items  1  and  2,  are 
hereby  made  part  of  this  agreement,"  and  again,  **A11  necessary  lines,  loca- 
tions and  grades  ♦  ♦  ♦  will  be  furnished  •  •  •  by  the  engineer  of  the 
New  York  Municipal  Railway  Corporation,  under  whose  direction  and  to 
whose  satisfaction  the  work  is  to  be  performed.'* 

The  main  contract  between  the  railway  company  and  Conners  Bros,  provides 
that  "a  description  of  the  work  to  be  done  is  set  forth,  and  the  requirements, 
provisions,  and  details  and  specifications  are  stated  in  the  printed  form  of 
contract  and  in  the  drawings  therein  referred  to ;"  and  at  page  3  of  the  same 
contract  it  is  provided  that  the  contractor  "shall  complete  the  works  •  •  ♦ 
in  accordance  with  this  contract  and  specifications  and  drawings  herein 
mentioned:  •  •  •  Provided,  however,  that  the  said  drawings  may  from 
time  to  time  be  altered  or  modified  as  hereinafter  provided."  There  is  a  fur- 
ther provision  on  page  5,  subdivision  7,  which  gives  the  company  the  right, 
during  the  progress  of  the  work,  to  amplify  the  plans  and  to  add  explanatory 
specifications  and  drawings;*  and  subdivision  8  on  the  same  page:  "The  com- 
pany further  reserves  the  right  to  alter  in  any  way  in  which  it  may  deem 
necessary  the  drawings  aforesaid  in  part  or  altogether  at  any  time  during 
the  progress  of  the  work,  without  constituting  any  ground  for  any  claim  by 
the  contractor  for  payment  or  allowance  for  damages  or  extra  service  on  any 
basis  other  than  that  provided  for  in  the  schedule  of  prices  for  items  of  the 
different  classes  of  construction  involved  in  such  changes  or  alterations.  All 
work  thus  occasioned  is  not  susceptible  of  classification  under  the  schedule  of 
prices  than  as  otherwise  provided  herein."    At  page  25,  subdlvisloa  2,  is  found 
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the  following:  "(2)  The  precise  location,  dimensions  and  other  (diaracteris- 
tics  of  the  works  are  more  fully  stated  in  the  specifications  forming  a  part  of 
this  contract  and  on  the  detail  drawings  and  plans  hereinafter  mentioned." 
And  at  page  27:  "(1)  The  drawings  referred  to  in  this  contract  and  specifica- 
tions are  diylded  into  two  general  classes :  Contract  drawings  G2901  to  C2914, 
inclusive.  The  second  class  comprises  drawings  showing  the  details  of  elevated 
construction  and  are  numbered  as  follows:  Standard  drawings,  C886,  G2588, 
A46,  A523-1,  A683,  A684.     In  the  contract  drawings  themselves,  C2902  to 

02910,  both  inclusive,  are  designated  as  alignment  plans,  and  02911  is  desig- 
nated as  typical  cross-section  and  details.  The  al^nment  plans  above  men- 
tioned—that is,  O2902  to  02910,  both  inclusive— are  drawn  to  scale,  and  they 
show  either  "existing  curb"  or  ''proposed  curb  lines" ;  the  curb  line  without 
any  notation  being  existing  curb  line. 

An  inspection  of  these  alignment  plans  shows  that  there  were  but  few  pro- 
posed changes  in  the  curb  line.  The  engineer  of  the  railway,  however, 
stated  that  he  knew  that  there  was  going  to  be  a  substantial  change  in  the 
curb  line,  but  that  he  did  not  know  whether  the  general  ccmtractor  knew  of 
this  change  of  curb  line  by  the  city  or  not.  It  seems  to  me  clear  that  the  align- 
ment plans  were  intended  to  and  did  show  the  existing  curb  along  the  work. 

02911,  denominated  "a  typical  cross-section  and  details,"  contained  two  half 
sections  showing  the  tFpe  of  construction  with  columns  on  curbs,  and  another 
half  section  showing  type  of  constructinn  with  columns  in  street,  and  a  general 
note  on  said  plan  reads  as  follows:  "Information  to  be  supplied  later  as  to 
which  cols,  are  on  curb  and  which  are  in  street."  The  distance  from  the  cen- 
ter of  the  street  to  the  center  of  the  column  is  indicated  by  the  word  •'varies," 
and  this  latter  Is  with  relation  to  columns  on  curbs.  The  half  section  with 
columns  in  street,  the  distance  from  the  center  of  the  column  to  the  center  of 
the  street  is  indicated  as  13  feet,  plus  or  minus.  It  appears  from  the  evidence 
that  the  American  Bridge  Oompany  was  given  the  order  for  the  steel  on  be- 
half of  the  contractor,  and  that  the  contractor  authorized  the  railway  com- 
pany to  deduct  from  his  contract  price  the  amount  to  be  paid  for  said  steel, 
and  that  on  December  24,  1915,  said  company  had  received  and  commenced 
to  fabricate  the  form  of  steel  construction  for  piers  on  the  curb.  On  Sep- 
tember 29,  1915,  the  railway  company  furnished  plans  CR5051  to  O6071,  in- 
clusive, which  are  denominated  "plans  showing  existing  wiring  conditions," 
and  which  were  drawn  to  scale  showing  existing  curb  line,  and  in  a  few  in- 
stances proposed  curb,  exactly  as  did  the  contract  drawings.  They  also  con- 
tained symbols  of  a  dot  within  a  small  circle  delineating  proposed  founda- 
tions. These  foundations  were  behind  the  existing  curb  Une,  or  behind  tne 
proposed  curb  line  which  had  been  set  forth  on  the  contract  plans.  This  de- 
lineation of  proposed  foundations  could  not,  of  course,  be  a  picture  of  "the 
existing  conditions,"  but  apparently  located  with  a  fair  degree  of  accuracy 
that  said  foundations  were  behind  existing  curb. 

On  January  12,  1916,  the  date  of  the  signing  of  the  contract  between  Lewis 
and  Oonners  Bros.,  the  detailed  work  plan  of  the  column  foundations  was 
completed,  and  these  called  for  a  new  curb  not  shown  on  either  the  contract 
plans  or  the  existing  wire  condition  plans,  and  by  these  detailed  work  plans 
126  of  the  244  piers  east  of  Queens  boulevard  were  located  in  front- of  exist- 
ing curb  line,  but  actually  behind  a  new  curb  line  that  had  been  established  by 
the  local  authorities.  The  action  of  the  local  authorities  narrowed  the  street 
by  pushing  out  into  the  roadway  the  proposed  curb  in  front  of  the  existing 
curb.  It  is  claimed  by  Lewis  that  before  he  entered  into  the  written  agree- 
ment between  himself  and  Oonners  Bros,  on  January  12,  1916,  he  called  upon 
Oonners  and  stated  in  effect  that  the  contract  plans  given  him  did  not  locate 
the  columns  with  sufficient  accuracy,  and  that  he  could  not  give  Oonners  any 
price  without  knowing  the  position  of  the  columns  with  respect  to  the  curbs, 
and  that  Oonners  thereupon  said  that  the  columns  were  all  behind  the  curbs, 
and  that  he  was  informed  by  Oonners  or  by  Mr.  Lee,  an  employ^  of  Oonners, 
in  the  presence  of  Oonners,  that  there  could  not  be  any  doubt  about  the  loca- 
tion of  the  columns,  for  the  reason  that  the  steel  had  been  ordered  for  that 
form  of  construction  which  provided  for  the  columns  on  the  curbs,  and  that 
reference  was  then  made  to  plan  02911 ;  and  plaintiff  further  contends  that 
the  plan  showing  existing  wiring  conditions  was  then  produced  by  Mr.  Lee  in 
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the  presence  of  Conners,  and  that  there  waa  spedflcally  pointed  out  to  him 
the  proposed  colamns  shown  on  said  plan,  and  that  Lee  said  those  showed  the 
location  of  columns.  This  is  absolutely  denied  by  both  Conners  and  Lee; 
the  defendant's  contention  being  that  the  only  papers  given  to  Lewis  were  the 
contract  and  specifications,  the  contract  .drawings,  and  a  drawing  showing 
subsurface  conditions.  Lewis  further  says  that  relying  on  this  statement  as  to 
all  the  piers,  or  practically  all  of  them,  being  behind  the  existing  curb  and  the 
showing  of  this  wiring  drawing,  he  prepared  his  tignres  and  signed  a  con- 
tract and  also  an  option  which  gave  to  Ck>nners  the  right  to  accept  his  bid 
within  the  next  25  days. 

On  January  24, 1916,  and  before  the  exercise  of  the  right  of  acceptance  of  the 
option  by  Conners,  Lewis  wrote  to  Conners  Bros,  in  part  as  follows:  "I 
have  been  giving  much  time  during  the  past  ten  days  looking  into  your  work  on 
Jamaica  avenue,  and  I  find  that  I  have  made  you  a  lower  price  than  I  would 
have  given,  had  I  taken  more  time  to  consider  It  However,  I  will  stand  by 
my  proposal.  If  my  understanding  is  correct  in  the  folloveing  particulars  based 
upon  the  information  you  gave  me:  (1)  Contractor  is  to  be  paid  for  the  width 
of  6  inches  outside  the  line  of  excavation  for  each  size  of  footing.  (2)  Water 
and  gas  mains  will  be  allowed  to  go  through  footings  without  change ;  small 
service  pipes,  gas  or  water,  house  connections,  etc.,  to  l>e  offset  around  the 
footings.  (3)  All  footings  to  be  behind  the  curb.  (4)  You  to  turn  over  to  me 
your  price  on  cement  at  $1.66  a  gross." 

Three  days  later,  January  27,  1916,  defendant  wrote  to  plaintiff  a  letter 
stating:  "In  accordance  with  our  option,  we  have  executed  and  signed  the 
contract  between  you  and  ourselves  for  the  work  on  section  2,  Jamaica  Line, 
and  are  inclosing  the  same  herewith."  This  letter  also  stated  in  terms  that  it 
acknowledged  "receipt  of  your  favor  of  the  24th  Inst,  and  note  the  various  sug- 
gestions made  by  you."  The  defendant  then  acquiesced  to  that  part  of  plain- 
tiff's letter  concerning  payment  for  excavation  to  be  made  on  the  basis  of  6 
inches  outside  the  lines  of  excavation  for  each  size  of  footing,  and  also  under- 
took to  turn  over  price  for  cement  at  $1.66  gross  i)er  barrel.  Defendant  de- 
clined to  acquiesce  in  the  other  two  proposals  contained  in  plaintifiTs  letter  of 
January  24,  1916.  This  necessarily  declined  plaintiff's  proposition  that  "all 
footings  were  to  be  behind  the  curb."  Defendants  stated  that  "we  would  not 
like  to  entertain  any  of  the  other  suggestions  contained  in  your  letter,  as  it 
might  raise  the  question  of  modifying  the  terms  of  the  agreement,  and  it  Is 
better  for  both  you  and  ourselves  not  to  do  so." 

There  is  no  question  that  this  letter  of  defendant  was  received  by  plaintiff, 
for  it  inclosed  the  contract  and  option  to  plaintiff.  The  latter  then  discovered 
that  defendant  had  not  signed  the  contract,  but  only  the  option  and  on  Janu- 
ary 28, 1916,  plaintiff  brought  the  contract  to  defendant,  and  it  was  then  prop- 
erly executed.  Nothing  was  then  said  about  modifying  the  contract  to  con- 
form to  the  terms  of  plaintiff's  letter  as  to  "all  footings  to  be  behind  the  curb." 
Plaintiff  contends  this  letter  was  "Interpolated"  in  the  contract,  and  that  he 
did  not  see  it  or  read  it  until  three  or  four  weeks  afterward.  The  contract  con- 
sisted of  seven  typewritten  pages  on  the  letter  head  of  the  defendant;  the 
option  being  on  an  additional  page.  I  find  nothing  to  support  plaintiff's  claim 
that  defendant  placed  his  letter  with  the  contract,  so  as  to  cause  it  to  be  over- 
looked by  plaintiff.  The  letter  and  contents  were  delivered  in  the  ordinary 
course  of  business,  as  the  parties  customarily  did.  Subsequently,  and  on  Feb- 
ruary 1,  plaintiff  received  a  letter  from  defendant,  dated  February  1,  which  in 
express  terms  state :  "Will  you  kindly  forward  bond  as  mentioned  in  the  con- 
tract, and*  referred  to  in  letter  of  January  27,  so  that  records  may  be  com- 
plete on  this  matter."  This  last  letter  was  sent  by  plaintiff  to  Mr.  Porter, 
agent  of  the  bonding  company,  with  request  that  bond  be  fuinished.  Mr. 
Porter,  when  called  as  a  witness  to  corroborate  plaintiff's  theory  that  the  con- 
tract was  predicated  upon  the  "plans  showing  wiring  conditions,"  stated  that 
defendants  employ^,  Lee,  stated  to  Lewis  that  these  plans  (plans  showing 
wiring  conditions)  "are  the  electrical  drawings,  the  columns  are  indicated,  but 
you  cannot  take  that  for  granted." 

[1 ,  2]  Under  this  state  of  facts  the  plaintiff  has  not  sustained  the  burden  of 
proving  the  contract  alleged  in  the  complaint,  and  I  find  the  plaintiff's  bid  was 
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predicated  on  the  contract  of  the  railroad  with  defendant  Gonners  Construc- 
tion Company,  and  the  drawings  therein  referred  to  and  the  "drawings  show- 
ing existing  conditions  taken  from  data  fumishod  from  the  varions  city  de- 
partments, gas  companies,  and  water  supply  companies.'*  The  express  ground 
of  rescission  having  been  the  placing  of  piers  and  their  foundations  in  front 
of  existing  curbs,  the  plaintiff  can  be  heard  cm  no  other  ground  for  rescission. 
Littlejohn  v.  Shaw,  159  N.  Y.  188,  63  N.  B.  810.  Nor  does  the  evidence  sustain 
a  finding  that  the  placing  of  piers  in  front  of  existing  curb  increased  the  cost 
of  the  work.  The  water  main  east  of  Queens  boulevard  was  under  the  sidewalk 
area,  and  the  piers  having  been  moved  out  in  the  roadway,  were  moved  away 
from  the  location  of  the  water  main.  Nor  Is  the  evidence  satisfactory  as  to 
increased  costs  on  the  surface. 

[3]  It  must  therefore  be  held  that  defendant  did  not  breach  the  contract.  It 
follows  from  the  above  that  plaintiff  has  not  performed  the  contract  on  his 
part,  and  is  liable  over  to  defendant  for  the  breach  on  the  counterclaim 
pleaded.  The  measure  of  damages  is  the  difference  between  the  contract 
price  and  the  fair  and  reasonable  cost  to  the  defendant  of  completing  the  work. 
I  find  the  reasonable  cost  to  defendant  up  to  January,  1918,  was  $79,272.74, 
that  there  was  paid  to  plaintiff  in  cash  |3,901.60,  that  the  reasonable  value 
of  asphalt  to  be  done  is  $1,000,  sidewalks  to  be  done  $400,  work  with  relation 
to  changed  curbs  to  be  done  $1,876,  making  a  total  of  $86,449.24,  less  $825 
for  expert  opinion  of  engineers  and  $100  salvage,  making  $86,624.24  as  total 
costs,  and  find  that  the  cost  at  the  contract  rate  fixed  by  plaintiff's  contract 
$65,049.31,  leaving  an  excess  of  $30,474.93,  for  which  Judgment  Is  directed  in 
favor  of  defendant  against  plaintiff,  with  costs. 

Argued  before  JENKS,  P.  J.,  and  MILLS,  RICH,  KELLY,  and 
JAYCOX,  JJ, 

Edward  M.  &  Paul  Grout,  of  New  York  City,  for  appellant. 
M,  Carl  Levine,  of  New  York  City,  for  appellees  Conners  Bros. 
Co.,  Inc.,  and  Massachusetts  Bonding  &  Insurance  Co. 

PER  CURIAM.  Judgment  unanimously  affirmed,  with  costs,  upon 
the  opinion  of  .Mr.  Justice  Kelby  at  Special  Term. 


(189  App.  Div.  96) 

PBOPLB  V.  BBDMOND. 

(Supreme  Court,  Appellate  Division,  Second  Department    October  8,  1919.) 

1.  PeBJUBT  ^=»1 — EUEMBZYTS  OF  CBIME. 

To  constitute  the  crime  of  perjury,  under  Penal  Law,  i  1620,  not  only 
must  tlie  testimony  be  false,  but  the  witness  must  know  it  to  be  false,  and 
must  testify  willfully  and  with  a  criminal  intent. 

[Ed.  Note. — For  other  definitions,  see  Words  and  Phrases,  First  and 
Second  Series,  Perjury.] 

2.  Pebjubt  ^=s>31 — ^Affidavit  to  bxtbaot  tbstikont  pbesumptivelt  bstab- 

UaHXn  FALSCTT. 

Under  Penal  Law,  i  1627,  affidavit  of  defendant  in  prosecution  for  per- 
jury retracting  testimony  given  during  trial  presumptively  established 
falsity  of  testimony,  in  so  far  as  it  was  contradicted  by  the  affidavit 

3.  Pebjubt  ^=s»31 — Aetidavit  of  aocused  oentino  becollegtion  of  faots  tes- 

tified TO  ;   EFFECT. 

Affidavit  of  defendant  in  prosecution  for  perjury  that  his  testimony  was 
based  on  statements  made  to  him  presumptively  established  that  he  tes- 
tified to  that  which  he  did  not  of  his  personal  knowledge  know  to  be  true. 

^ssFor  other  cases  see  same  topic  A  KSY-NVMBBR  In  all  Key-Numbered  Dlgesto  A  Indexes 
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4.  Pebjttbt  ^s»12 — Jr  witness  belisvbd  statemsntb  testxfibd  to,  btxdencb 

NOT  WnXFUIXT  FALSE. 

If  witness  who  testified  to  facts  told  him  by  others  believed  what  had 

been  told  him,  his  testimony,  though  false,  was  not  willfully  so,  and 

therefore  not  perjury,  under  Penal  Law,  f  1620,  notwithstanding  section 

162d. 

6,  Pebjubt  ^s»12— Wnxjui.  waxlvbe  of  witnbbb  to  bbioeicbbb  given  fact  mat 

CONSTITUTE  CBIME. 

A  witness  may  be  guilty  of  perjury  in  testifying  that  he  does  or  does 
not  remember  a  given  fact,  but  that  such  testimony  Is  willfully  given  Is  an 
element  of  the  crime. 

6.  PeBJITBT  ^s»8S(2)— BV^ENGE  insufficient  to  show  TE8TI1C0NT  WUXFULLT 
FALSE. 

In  prosecution  for  perjury,  verdict  of  guilty  held  against  weight  of  evi- 
dence, on  the  ground  of  InsuflSclency  of  evidence  to  show  that  the  testi- 
mony ^ven  was  willfully  false. 

.Jaycox,  J.,  dissenting. 

Appeal  from  Kings  County  Court. 

Edward  Bishop  Redmond  was  convicted  of  perjury,  and  he  ap- 
pealed from  an  order  denying  his  motion  for  new  trial  and  in  arrest 
of  judgment.  Judgment  reversed,  and  new  trial  ordered.  On  rear- 
gument  of  appeal.    Judgment  reversed,  and  new  trial  ordered. 

Argued  before  JENKS,  P.  J.,  and  MILLS,  RICH,  BLACKMAR, 
and  JAYCOX,  JJ. 

A.  F.  Van  Thun,  Jr.,  of  Brooklyn,  for  appellant. 

Ralph  E.  Hemstreet,  Asst.  Dist.  Atty.,  of  Brooklyn  (Harry  E.  Lew- 
is, Dist.  Atty.,  and  Harry  G.  Anderson,  Asst.  Dist.  Atty.,  both  of 
Brooklyn,  on  the  brief),  for  the  People. 

BLACKMAR,  J.  In  the  June  term  of  1917  the  judgment  of  con- 
viction herein  was  reversed  by  this  court  for  an  error  in  the  charge, 
and  a  new  trial  ordered.  179  App.  Div.  90S,  165  N.  Y.  Supp.  1104. 
At  the  same  term,  on  motion  of  the  people,  the  order  of  reversal  was 
resettled,  to  recite  that  the  reversal  was  on  law  only,  as  the  court  had 
not  reached  an  agreement  on  the  facts.  179  App.  Div.  127,  165  N.  Y. 
Supp.  821.  The  people  appealed  to  the  Court  of  Appeals,  and  that 
court,  in  January,  1919,  decided  that  an  appeal  to  it  would  not  lie 
unless  it  affirmatively  appeared  in  the  body  of  the  order  that  the  Ap- 
pellate Division  had  exercised  its  power  to  review  the  facts  and  that, 
being  satisfied  with  the  judgment  in  that  respect,  the  reversal  was 
ordered  for  errors  of  law  only.  The  appeal  was  dismissed,  but  with- 
out prejudice  to  a  new  application  to  the  Appellate  Division  for  the 
amendment  and  resettlement  of  the  order,  by  stating  in  it  its  decision 
upon  the  weight  of  evidence.  225  N.  Y.  206,  121  N.  E.  785.  Such 
application  was  thereupon  made,  and,  as  two  of  the  justices  who  sat 
when  the  court  passed  on  the  case  were  no  longer  members  of  the 
court,  a  reargument  of  the  whole  case  was  ordered.  It  therefore  be- 
came and  is  incumbent  on  us  to  consider  both  the  facts  and  the  law. 

The  defendant  was  indicted  and  convicted  for  perjury.    In  an  action 

^=9Por  other  cmo^  see  same  topic  &  KBT-NUMBBR  in  aU  Key-Numbered  Digests  &  Indexes 
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for  partition  pending  in  the  Supreme  Court,  there  was  an  issue  of  the 
legitimacy  of  Beatrice  Barker,  a  defendant  in  that  action.  That  is- 
sue in  turn  depended  on  whether  her  mother,  now  named  Estelle 
Dorgeloh,  was  married  to  one  Alphonsus  Murtha,  or  Murtagh,  at  the 
time  of  her  marriage  to'Charles  Barker,  the  father  of  the  said  Beatrice, 
An  issue  of  fact  was  framed  for  trial  by  jury  as  follows: 

"Was  the  defendant  Estelle  Dorgeloh,  and  the  mother  of  the  defendant, 
Beatrice  Arabelle  Barker,  then  known  as  BsteUe  Whitney,  married  on  op  about 
May  1,  1897,  to  Alphonsus  Murtha  or  Murtagh?" 

The  issue  came  on  for  trial  before  a  court  and  jury.  Complete 
proof  was  offered  of  a  ceremonial  marriage  before  a  minister  of  the 
gospel  on  the  date  specified.  The  fact  was  not  contested,  as  defend- 
ant Dorgeloh  claimed  that  the  ceremony  did  not  effect  a  marriage. 
That  contention  was  overruled  by  the  presiding  justice,  who  excluded 
evidence  offered  to  show  that  the  ceremony  was  not  intended  to  effect 
a  marriage,  and  directed  the  jury  to  bring  in  a  verdict  answering  the 
question  in  the  affirmative.  This  the  jury  did  after  protest,  resulting 
from  evident  disinclination  to  render  a  verdict  that  tended  to  bastar- 
dize the  innocent  defendant  Beatrice. 

The  defendant  Redmond,  called  as  a  witness  for  defendant,  testified 
that  on  the  1st  of  May,  1897,  at  his  mother's  house  in  Degraw  street, 
Brooklyn,  he  met  defendant  Dorgeloh,  then  known  as  Estelle  Whit- 
ney, and  Alphonsus  Murtha;  that  Estelle  Whitney  then  and  there 
said  that  she  had  been  married  to  Murtha;  that  on  the  30th  of  Novem-. 
ber,  1914,  he  accompanied  the  counsel  for  the  defendant  to  Somerville, 
N.  J. ;  that  there  he  saw  Murtha,  who  was  the  same  man  that  he  saw 
in  his  mother's  house  on  the  1st  day  of  May,  1897.  Upon  this  testi- 
mony he  was  indicted  and  convicted  for  the  crime  of  perjury. 

In  considering  the  weight  of  the  evidence  it  is  well  to  keep  in  mind 
certain  established  facts.  On  the  1st  day  of  May,  1897,  Estelle  Whit- 
ney was  15  years  of  age  and  the  defendant,  Redmond,  11.  She  was 
then  staying  temporarily  at  the  house  of  Redmond's  mother,  and  it 
is  in  evidence,  and  not  denied,  that  the  intimacy  of  the  girl  and  the  little 
boy  was  so  great  that  they  slept  together  in  the  same  bed.  A  cere- 
monial marriage  was  on  that  day  performed  between  the  girl,  Estelle, 
and  Murtha,  and  after  the  ceremony  Estelle  did  return  to  the  home 
of  defendant's  mother.  It  seems  to  me,  therefore,  that  it  is  in  the 
highest  degree  probable  that  she  did  speak  of  the  marriage,  at  which 
an  aunt  of  defendant  was  a  witness,  so  that  it  was  no  secret.  An  analy- 
sis of  the  indictment,  the  evidence  taken  at  the  trial,  and  the  charge 
of  the  court  show  that  the  issues  litigated  were  whether  perjury  had 
been  committed  in  three  particulars — i.  e.,  in  testifying  that  the  wit- 
ness remembered  seeing  Murtha  at  his  mother's  home  on  May  1,  1897; 
that  Estelle  Whitney  was  with  Murtha,  and  there  stated  that  she  had 
been  married  to  him ;  and  that  17  years  afterwards  defendant  recog- 
nized Murtha  as  the  same  man  he  saw  in  1897.  The  real  question  in 
the  case  is  whether  the  evidence  justified  the  jury  in  finding  as  facts 
all  the  elements  of  the  <!rime  in  the  testimony  of  defendant  that  Es- 
telle Whitney  said  on  May  1,  1897,  in  the  home  of  defendant's  mother, 
that  she  had  been  married  to  Murtha;   for  the  testimony  that  Mur- 
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tha  was  present,  or  that  defendant  recognized  him,  at  Somerville,  N. 
J.,  is  incidental  matter  not  material  to  the  issue. 

[1]  To  constitute  the  crime  of  perjury,  not  only  must  the  testi- 
mony be  false,  but  the  witness  must  know  it  to  be  false,  and  must 
testify  willfully.  Section  1620,  Penal  Law  (Consol.  Laws,  c.  40). 
The  evidence  that  the  statement  was  not  made  is  that  of  Estelle  Dor- 
geloh  only.  The  contest  over  the  infant  Beatrice's  legitimacy  was  ex- 
ceedingly bitter,  and  the  mother,  EsteUe,  appears  to  have  been  in  a 
state  of  almost  frantic  excitement  over  it.  One  expression  of  hers 
on  the  witness  stand  indicates  her  state  of  mind — ^i.  e. : 

"Defend  my  child's  honor?   To  the  end  of  the  earth.    It  is  my  duty." 

She  was  incensed  with  every  one  on  the  other  side  of  the  civil  ac- 
tion, among  whom  she  counted  the  defendant  and  the  counsel.  The 
question  whether  she  uttered  the  words  on  May  1,  1897,  that  she  had 
been  married  to  Murtha,  was  not  definitely  and  clearly  presented  to 
the  jury ;  and  if  it  pould  have  been  dissociated  from  the  emotional  ele- 
ments in  the  case,  and  left  to  the  jury,  I  doubt  if  they  would  have  found 
that  she  did  not  use  them,  upon  her  evidence  alone,  in  view  of  the 
probability  that  she  did,  and  of  the  contradictory  testimony  of  the 
mother  and  aunt  of  the  defendant  and  the  defendant  himself.  The 
evidence  that  undoubtedly  had  the  greatest  weight  in  securing  convic- 
tion is  directed  to  the  question  whether  the  defendant,  Redmond,  who 
was  29  years  of  age  at  the  time  he  gave  the  testimony  for  which  he 
was  convicted,  and  11  years  of  age  on  May  1,  1897,  really  testified 
from  memory  or  from  suggestion.  It  seems  to  be  assumed,  and  I 
think  erroneously,  that  if  his  testimony  was  ^rom  suggestion,  it  was 
knowingly  and  willfully  false.  Estelle  Dorgeloh  and  her  counsel  went 
to  see  Redmond,  and  Mrs.  Dorgeloh,  playing  upon  his  sympathy  for 
the  infant  Beatrice,  whose  legitimacy  was  in  question,  induced  him  to 
go  to  the  coimsel's  office,  where  he  was  subjected  to  cross-examination, 
both  by  the  witness  Dorgeloh  and  counsel,  and  during  its  progress  an 
affidavit  was  dictated  to  stenographers,  which,  after  it  was  written 
out,  Redmond  signed,  and  which  was  produced  against  him  at  the 
trial. 

[2]  As  the  purpose  of  the  interview  was  to  obtain  a  retraction  of 
his  evidence,  it  may  fairly  be  assumed  that  the  affidavit,  formulated  by 
a  hostile  lawyer,  states  the  substance  of  what  he  said,  without  mitiga- 
tion in  his  favor.  In  so  far  as  the  affidavit  contradicted  the  testimony, 
it  presumptively  established  its  falsity.  Section  1627,  Penal  Law. 
The  affidavit  did  not  contradict  the  facts  that  the  defendant  testified  to, 
but  in  artificial  language  disclaimed  recollection,  or,  as  the  words  are 
twice  used,  "independent  recollection,"  of  the  occurrences  regarding 
which  he  testified.  He  states  that  he  was  told  these  facts  by  Clifford 
Barker  and  his  mother,  but  not  that  he  did  not  believe  them.  The  ef- 
fect of  the  affidavit  is  that  his  testimony  was  based  on  statements  made 
to  him  by  his  mother  and  Clifford  Barker;  in  other  words,  that  he 
testified  as  within  his  own  knowledge  to  facts  that  he  did  not  know 
to  be  true.    Section  1626,  Penal  Law,  provides : 

''An  unqualified  statement  of  that  which  one  does  not  know  to  be  true  is 
equivalent  to  a  statement  of  that  which  he  knows  to  be  false." 


Digitized  by  VjOOQIC 


124  178  NEW  TORE  SUPPLIOMBNT  (Sup.  Ct. 

[3,  4]  The  affidavit  presumptivdy  established  that  the  defendant 
testified  to  that  which  he  did  not  of  his  personal  knowledge  know  to 
be  true.  His  statement  of  that  which  he  did  not  know  to  be  true  was 
therefore,  by  the  provisions  of  this  section,  made  equivalent  to  a 
statement  of  that  which  he  knew  to  be  false.  But  that  is  not  enough. 
By  the  wording  of  the  definition  of  perjury  (section  1620,  Penal  Law) 
the  testimony  must  be  willfully  given;  i.  e.,  with  a  criminal  intent. 
People  ex  rel.  Hegeman  v.  Corrigan,  195  N.  Y.  1,  87  N.  E.  792.  If 
I  he  defendant  believed  what  his  mother  and  Clifford  Barker  told  him, 
his  testimony,  although  false,  was  not  willfully  so,  and  therefore  not 
perjury.  People  v.  Dishler,  38  Hun,  175.  Our  experience  in  the  trial 
of  cases  teaches  us  that  witnesses  often  honestly  testify  to  facts  that 
on  cross-examination  turn  out  to  be  not  within  their  personal  knowl- 
edge, but  based  on  statements  of  others,  or  on  conclusions  that  they 
drew  from  other  facts.  The  effect  of  suggestion  on  an  uneducated  boy 
of  11  years  is  well  known.  He  knows  nothing  of  the  rule  of  evidence 
excluding  hearsay.  If  induced  by  suggestion  to  believe  that  a  fact 
exists,  he  does  not  hesitate  so  to  testify,  and  a  statement  that  he  did  not 
recollect  the  fact,  or  had  no  independent  recollection  of  it,  without  evi- 
dence that  he  did  not  believe  it  to  exist,  and  therefore  willfully  testi- 
fied, falls  short  of  the  legal  requirements. 

[5,  6]  I  think  the  probabilities  are  that  the  facts  to  which  he  testi- 
fied did  exist,  and  that  when  he  testified  he  believed  them  to  exist. 
It  is  true  that  a  witness  may  be  guilty  of  perjury  in  testifying  that  he 
does  or  does  not  remember  a  given  fact  (People  v.  Doody,  172  N.  Y. 
165,  64  N.  E.  807) ;  but  that  such  testimony  is  willfully  given  is  an 
element  of  the  crime  that  must  be  established  beyond  a  reasonable 
doubt.  In  this  respect  I  think  the  verdict  was  against  the  weight  of 
evidence. 

It  is  unfortunate  that  just  at  the  close  of  the  trial  purely  hearsay 
evidence,  competent,  if  at  all,  only  for  the  purpose  of  impeaching  a 
witness,  was  given  and  repeated,  to  the  eflFect  that  some  member  of  the 
Barker  family  had  offered  to  use  large  sums  of  money  for  the  purpose 
of  securing  evidence  of  the  marriage  of  Estelle  Whitney  and  Murtha. 
In  view  of  the  conclusive  proof  of  the  marriage  by  the  testimony  of 
the  clergyman  and  a  witness  to  it,  and  of  the  public  records,  the  sug- 
gestion that  any  member  of  the  Barker  family  was  resorting  to  such 
methods  to  secure  evidence  of  negligible  value  is  incredible.  However^ 
the  jury,  which  often  does  not  appreciate  the  distinction  between  hear- 
say evidence,  offered  for  the  purpose  of  impeachment,  and  direct  evi- 
dence on  the  issues,  would  in  their  minds  connect  this  evidence  with 
the  testimony  given  by  the  defendant,  on  which  he  was  convicted,  and 
^hus  was  created  an  unfavorable  medium  through  which  they  viewed 
the  evidence  given  on  the  trial  of  this  action. 

It  is  a  question  whether,  in  view  of  the  evidence  adduced  on  the 
trial,  the  affidavit,  considering  the  way  in  which  it  was  obtained,  al- 
though it  presumptively  established  the  falsity  of  the  testimony,  was 
sufficient  as  a  basis  of  conviction;  but  I  prefer  to  place  the  decision 
that  the  verdict  was  against  the  weight  of  evidence  on  the  ground  of 
the  insufficiency  of  the  evidence  to  show  that  the  testimony  was  will- 
fully given. 
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The  judgment  of  conviction  should  be  reversed  upon  the  facts  as 
well  as  the  law,  the  order  of  reversal  settled  accordingly,  and  a  new 
trial  ordered, 

JENKS,  P.  J.,  and  MILLS  and  RICH,  JJ.,  concur. 
JAYCOX,  J.,  dissents. 


(189  App.  Div.  TtS} 

In  re  UNITBID  STATES  TRUST  OO.  OF  NEW  YORK. 

In  re  OOLGATB'S  WILU 

(Supreme  Court,  Appellate  Division,  Second  Department   October  3, 1919.) 

1.  TaVBTS  «=»217(4)— OihUSTEB,  WHBH  AUTHOBIZSn  TO  nVVXSr  GOBFUB  OF  BSTATK 

uf  bahjkoao  btook. 

Where  a  wiU  creating  a  tmst,  after  authorizing  the  trustee  to  sell 
and  invest  the  proceeds  of  securities  as  it  shaU  in  the  exercise  of  a 
sound  discretion  deem  for  the  best  Interest  of  the  estate,  expressly  de- 
clared that  the  trustee  should  not  be  limited  to  the  usual  Investments  of 
trust  estates,  the  trustee  was  authorized  to  invest  in  good  raUroad  stocius 
a  portion  of  the  corpus  of  the  trust  which  it  received  in  money. 

2.  TRUSTS  ^s»218(X) — ^Tbustek,  when  not  liable  fob  loss  by  depbboiation 

or  INVESTMSNT& 

A  testamentary  trustee,  which  invested  funds  in  one  of  the  best  rail- 
road stocks,  lield  not  liable  for  depreciation,  though  it  retained  the  stock 
for  a  considerable  time  in  face  of  a  declining  market,  and  then  disposed  of 
it  at  much  less  than  the  price  paid. 

8.  Tbubts  ^=s»218(1)— TsnsTEX,  liable  fob  dbpbboiation  or  invzbtmbnts,  to 
BE  obeuitbd  with  stjbscbiption  biohts. 

Where  a  trustee  invested  trust  money  in  railroad  stock,  held  that, 
where  the  stock  depreciated  and  the  Investment  resulted  in  loss,  the  trus- 
tee, in  event  of  liabUity,  was  entitled  to  offset  against  such  loss  sums 
which  It  received  for  the  sale  of  subscription  rights  appurtenant  to  the 
stock* 

4.  Tbustb  ^=»287— Inotbitment  not  a  bbleabb  ot  tbusteb  fob  depbeciation 
OF  tbubt  fund. 

That  adult  remainder  beneficiaries,  after  death  of  that  beneficiary  who 
was  to  receive  the  income  from  a  trust  for  Ufe,  executed  to  and  with  the 
trustee  an  instrument  assigning  to  it  their  interest  in  the  trust  fund  upon 
a  new  and  further  trust  specified,  etc.,  held  not  a  release  of  the  trustee's 
liability  for  making  an  improper  Investment  of  trust  funds;  it  appear- 
ing that  the  trustee's  report  at  the  time  of  the  assignment  concealed  the 
loss  resulting  from  the  investment 

Appeal  from  Surrogate's  Court,  Westchester  County. 

In  the  matter  of  the  judicial  settlement  of  the  account  of  proceed- 
ings of  the  United  States  Trust  Company  of  New  York,  as  trustee 
under  the  will  of  James  B.  Colgate,  deceased.  Cross-appeals  from 
a  decree  of  the  Surrogate's  Court  by  the  remainder  beneficiaries  un- 
der the  trust  and  the  trustee.  Decree  modified,  and,  as  modified,  af- 
firmed. 

Argued  before  JENKS,  P.  J.,  and  MILLS,  RICH,  KELLY,  and 
JAYCOX,  JJ. • 
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William  A.  W.  Stewart,  of  New  York  City  (H.  K.  Davenport,  of 
New  York  City,  on  the  brief),  for  United  States  Trust  Company  of 
New  York,  appellant  respondent. 

Theodore  H.  Lord,  of  New  York  City  (Charles  W.  'Lucas,  of  New 
York  City,  and  Irene  Bennett  Adams,  of  Mt.  Kisco,  on  the  brief), 
for  Jessie  C.  Colgate  and  others,  respondents  appellants. 

Theodore  F.  Humphrey,  of  New  York  City,  general  guardian  of 
Jessie  C.  Colgate,  an  infant,  respondent. 

MILLS,  J.  These  are  cross-appeals,  respectively,  by  the  trustee  of 
a  trust  created  by  a  codicil  to  the  will  of  the  late  James  B.  Colgate, 
and  by  the  remaindermen  beneficiaries  under  that  trust,  from  a  decree 
of  the  Surrogate's  Court  of  Westchester  County,  filed  December  3L 
1918;  the  trustee  appealing  from  that  part  of  tibe  decree  which  sur- 
charged it  with  the  sum  of  $7,253.50  as  a  balance  of  loss  upon  its 
investment  of  funds  in  200  shares  of  the  common  stock  of  the  Chi- 
cago, Milwaukee  &  St.  Paul  Railroad  Company,  and  the  beneficiaries 
appealing  from  so  much  of  that  decree  as  aUowed  to  the  trustee  a 
credit  upon  that  loss  of  a  certain  sum  received  from  the  sale  of  sub- 
scription rights  upon  the  stock,  which  credit  reduced  the  loss  to  the 
amount  above  stated. 

There  is  no  dispute  about  the  facts.  They  are  as  follows:  The 
codicil  probated  February  24,  1904,  left  to  the  United  States  Trust 
Company  a  fund  of  $200,000  in  trust,  to  pay  the  income  thereof  to 
the  testator's  son,  William  H.  Colgate,  during  his  life,  and  upon  his 
death  to  pay  the  fund  to  that  son's  children  then  living;  each  portion 
payable  upon  the  recipient  attaining  the  age  of  25  years.  On  April 
IS,  1904,  the  trustee  for  that  fund  received  from  the  executors  cer- 
tain securities  of  the  appraised  value  of  $45,000,  and  also  $155,000 
in  cash.  It  soon  invested  the  cash  in  certain  securities,  which  included 
the  200  shares  of  common  stock  above  stated;  the  same  being  pur- 
chased at  the  rate  of  $144.25  a  share,  making  an  aggregate  price  of 
$28,850.  The  trustee  continued  to  hold  that  stock  until,  on  September 
24,  1917,  it  sold  the  same  at  $58.25  a  share,  or  for  the  aggregate  sum  of 
$11,621,  making  a  gross  loss  or  depreciation  of  $17,229  upon  the  in- 
vestment. Meanwhile  it  had  sold  certain  stock  subscription  rights 
which  had  been  issued  upon  those  shares  for  the  aggregate  sum  of 
$8,975.50,  which,  being  deducted  from  the  gross  loss  or  depreciation, 
left  a  net  loss  or  depreciation  of  $7,253.50.  The  decree  surcharged 
the  trustee  upon  its  final  accounting,  then  pending,  with  that  net  loss. 
The  portion  of  the  codicil  referring  to  that  trust  contained  the  fol- 
lowing provisions  as  to  the  powers  and  duties  of  the  trustee  in  resi)ect 
to  its  investment : 

"And  it  is  further  my  wlU  and  I  authorize  and  empower  my  said  trustee  the 
United  States  Trust  Company  of  New  York  in  Ueu  of  money  to  receive  from 
my  executors  any  stocks,  bonds,  mortgages  or  other  securities  which  may  be 
held  by  me  at  the  time  of  my  decease  in  payment  of  said  legacy  at  their 
market  value  to  be  ascertained  by  appraisement  and  hold  the  same  upon  the 
trust  hereby  created  for  the  benefit  of  my  said  son  William  or  to  sell  the  same 
and  invest  the  proceeds  thereof  in  like  securities  or  in  such  railroad  bonds 
stocks  and  other  securities  as  it  shaU  in  the  exercise  of  a  sound  discretion 
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deem  to  be  for  the  best  interest  of  said  trust  estate  it  being  my  will  that  the 
said  trustee  sJiall  not  be  limited  to  the  usual  iaveBtments  of  trust  estates. 

"It  is  my  will  that  my  said  trustee  shall  not  be  held  liable  or  responsible 
for  any  loss  which  may  occur  to  said  trust  estate  by  reason  of  the  retention 
of  any  of  the  securities  which  they  may  so  receive  from  my  executors  or 
by  reason  of  any  investments  made  in  accordance  with  these  directions." 

By  stipttlation  of  the  parties  the  facts  as  to  the  said  investment  and 
the  standing  of  the  stock  and  its  market  variations  during  the  period 
•of  its  retention  by  the  trustee  as  above  stated  were  proven  by  the  affi- 
davit of  Mr.  Kingsley,  vice  president  of  the. trustee.  The  material 
facts  so  proven  are  that,  as  is  well  known,  that  railroad  company  was 
at  the  time  of  the  said  purchase  in  1904  regarded  as  one  of  the 
best  in  the  country,  paying  good  dividends,  then  at  the  rate  of  7  per 
cent.,  but  that  during  the  war  period  its  market  value  pretty  steadily 
declined,  although  fluctuating  considerably,  and  in  1917  ranged  from 
92  high  to  35  low.  It  appears  also,  as  is  well  known,  that  during  the 
same  period  there  was  a  large  depreciation  in  the  market  values  of 
stocks  of  other  good  railroad  companies. 

The  learned  surrogate  filed  a  brief  opinion,  in  which  he  held  that 
the  investment  in  railroad  stocks  was  not  allowed  either  by  statute  or 
by  the  codicil.  It  also  appears  that  after  three  of  the  four  benefi- 
ciaries arrived  at  full  age,  and  after  the  death  of  their  father,  the 
life  beneficiary,  two  of  them,  namely  Gertrude  M.  Colgate  and  James 
B.  Colgate,  each  executed  to  and  with  the  said  trustee  an  instrument 
assigning  to  it  his  or  her  interest  in  said  trust  fund  upon  a  new  and 
further  trust  therein  specified,  and  that  the  third  adult  beneficiary, 
William  Hoyt  Colgate,  after  reaching  full  age,  executed  to  the  trus- 
tee a  release  upon  receiving  from  it  the  securities  which  it  had  set 
aside  as  his  share.  The  trustee  before  the  Surrogate's  Court  claimed 
that  those  assignments  and  that  release  operated  as  to  the  three  adult 
beneficiaries  to  waive  and  bar  any  claim  by  them  to  surcharge  the 
account  of  the  trustee,  as  has  been  done ;  but  the  learned  surrogate 
in  his  opinion  overruled  that  contention. 

The  main  question  presented  by  these  appeals,  therefore,  is  the 
question  whether  or  not  the  said  provision  of  the  codicil  authorized 
the  particular  investment  in  question.  In  his  main  decision  the  sur- 
rogate found  that  the  purchase  and  retention  of  said  stock  was  unau- 
thorized, and  was  in  violation  of  the  duty  of  the  trustee,  although  in 
passing  upon  the  requests  submitted  he  refused  to  find  either  way 
upon  3ie  question  whether  or  not  the  codicil  authorized  such  invest- 
ment. 

[1]  Counsel  for  the  beneficiaries  contends  that  the  above-quoted 
clause  in  the  codicil  must  be  construed  as  authorizing  investment  in 
other  than  securities  usual  for  trust  estate  investments  only  as  to  the 
proceeds  derived  from  sales  of  the  securities  held  by  the  testator  at 
his  death,  and  therefore  as  not  authorizing  such  investment  of  the 
cash  ($155,000),  which  was  turned  over  by  Sie  executor  to  the  trustee 
as  the  major  part  of  the  trust  fund  of  $200,000,  and  therefore  as 
not  authorizing  this  particular  investment  in  the  stock  of  the  Chicago, 
Milwaukee  &  St.  Paul  Railroad  Company,  while  counsel  for  the  trustee 
contends  that  that  clause  in  the  codicil  did  authorize  such  investment 
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generally  of  the  trust  fund,  both  of  the  cash  and  of  the  proceeds  from 
the  sale  of  securities  actually  so  turned  over. 

It  is  my  judgment  that  the  latter  contention  is^  correct.  It  seems 
to  me  that  any  doubt  upon  the  subject  is  solved  in  that  way  by  the 
general  term  used  in  the  codicil,  viz. : 

'It  being  my  will  that  the  said  trustee  shall  not  be  limited  to  the  usual 
investments  of  trust  estates." 

It  would  be  a  very  narrow  construction  to  limit  those  general  words 
to  the  special  instances  therein  just  before  detailed,  namely,  the  re* 
investment  of  the  proceeds  of  sales  of  die  securities  actually  turned 
over,  which  had  belonged  to  ttie  testator  in  his  lifetime.  No  sub- 
stantial reason  for  such  distinction  can  be  surmised,  and  certainly 
none  appears  in  any  way  in  the  evidence.  It  is  plain  from  the  testi- 
mony of  Mr.  Kingsley  tfiat  in  1904,  when  this  investment  was  made 
by  the  trustee,  the  common  stock  of  the  Chicago,  Milwaukee  &  St. 
Paul  Railroad  Company  was  in  good  repute  as  compared  with  other 
railroad  stocks. 

[2]  It  is  also  contended  by  counsel  for  the  beneficiaries  that  it 
was  negligence  for  the  trustee  to  retain  the  stock  so  long — 13  years — 
and  the  latter  part  of  the  period  in  the  face  of  a  declining  market.  It 
appears  that  the  stock  maintained  its  markiet  value  fairly  until  about 
the  conunencement  of  the  war,  that  then  it  declined  and  continued  to 
decline  past  the  time  when  it  was  sold  by  the  trustee  on  September 
24,  1917,  and  that  by  the  end  of  1917  it  had  sold  down  to  35. 

There  is  in  the  decision  no  attempt  to  find  when  the  trustee  in  the 
exercise  of  due  care  should  have  sold  the 'Stock  upon  the  declining 
market,  if  its  original  investment  therein  was  authorized;  therefore 
nothing  appears  in  the  decision  from  which  we  could  fix  the  loss  upon 
that  basis.  The  finding  of  negligence  therein  is  general,  both  in  the 
purchase  and  the  retention;  nor  do  I  perceive  in  the  evidence  suffi- 
cient basis  for  that  determination,  if  we  should  hold  that  due  care 
did  require  an  earlier  sale  of  the  stock.  It  is  quite  likely  that  the  ex- 
emption in  the  codicil  from  liability  tp  loss  upon  investment  made 
by  the  trustee  in  the  exercise  of  the  authority  conferred,  while  granted 
in  absolute  terms,  might  not  cover  every  conceivable  such  loss;  still 
I  think  it  is  ample  to  protect  the  trustee  from  liability  for  retaining 
the  stock  as  long  as  it  did.  The  general  conditions  in  this  country 
were  most  extraordinary.  The  railroads  were  taken  over  by  the 
federal  government,  and  it  was  a  matter  of  common  thought  for  a 
time  that  their  securities  would  appreciate  in  value  under  that  system. 
I  think  it  would  be  unreasonable  to  hold  a  trustee  liable  for  retain- 
ing such  securities  imder  such  conditions  in  the  hope  of  a  bettef 
market,  when  it  was  authorized  by  the  terms  of  the  trust  to  make  sucK 
an  investment  originally.  In  short,  it  is  my  conclusion  that  no  neg- 
ligence on  the  part  of  the  trustee  was  established,  either  in  the  original 
purchase  or  in  the  retention  of  the  stock. 

[3]  As  to  the  appeal  by  the  beneficiaries,  I  think  that  if  the  trustee 
was  properly  held  liable  for  the  purchase  and  retention  of  the  stock, 
and  therefore  chargeable  with  depreciation  in  its  value  and  consequent 
loss,  it  was  by  the  Surrogate's  Court  properly  credited  with  what  it 
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received  upon  the  sale  of  the  subscription  rights  appurtenant  to  the 
stock,  or,  in  other  words,  held  liable  only  for  the  net  loss  to  the 
trust  fund  resulting  from  the  entire  transaction. 

[4]  As  to  the  contention  of  counsel  for  the  trustee  that  the  said 
trust  assignments  and  release  by  the  three  adult  beneficiaries  operated 
to  bar  their  rights  to  have  such  surcharge  made,  if  it  otherwise  ex- 
isted, I  agree  with  the  conclusion  of  the  learned  surrogate  that  they 
did  not  so  operate.  The  assignments  were  obviously  intended  merely 
to  pass  to  the  trustee  upon  a  new  trust  whatever  right  the  assignor 
had  under  the  former  one;  that  is,  tmder  the  codicil.  The  release 
even  refers  to  a  possible  balance  upon  the  conclusion  of  the  account- 
ing proceedings,  which  were  then  pending.  The  evidence  does  not 
show  that  this  particular  investment  was  then  called  to  the  attention 
of  either  of  the  beneficiaries.  It  is  to  be  noted  that  the  trustee  on 
August  15,  1917,  wrote  a  letter  to  the  attorney  of  James  B.  Colgate, 
one  of  the  beneficiaries,  stating  the  then  investments  of  the  trust 
funds,  and  among  them  the  200  shares  common  stock  of  the  Chicago, 
Milwaukee  &  St.  Paul  Railroad,  and  valuing  it  at  par,  viz.  $20,000; 
whereas,  the  testimony  of  Mr.  Kingsley  showed  that  that  year  the 
market  value  ranged  from  92  to  35,  and  on  September  24,  only  a 
few  days  later,  the  trustee  sold  that  stock  at  58%.  Indeed,  that  letter 
is  the  cMily  thing  in  the  record  which  appears  to  savor  of  anything  like 
misleading  in  the  conduct  of  the  trustee  in  its  dealings  with  any  of 
the  beneficiaries. 

I  advise,  therefore,  that  the  decree  appealed  from  be  modified,  so 
as  not  to  surcharge  the  trustee  with  any  amount  on  account  of  the 
purchase  and  sale  of  said  stock,  and  that,  as  so  modified,  it  be  af- 
firmed, with  costs  to  the  trustee  payable  out  of  the  trust  estate; 
that  findings  of  fact  5,  6,  and  8,  and  conclusions  of  law  1  and  2,  in 
the  decision,  be  revei-sed,  and  that  finding  of  fact  10  be  modified,  by 
striking  therefrom  the  words  "except  as  to  the  purchase,  retention, 
and  sale  of  said  200  shares  of  common  stock  of  the  Chicago,  Milwau- 
kee &  St.  Paul  Railway  Company" ;  that  we  make  the  following  con- 
clusion of  law,  viz.: 

'TThat  tbe  several  objections  to  the  said  account  should  be  and  the  same 
hereby  are  overruled  and  in  no  respect  sustained ;  and  that  the  said  account 
is  in  aU  respects  approved*  settled,  and  aUowed  as  filed." 

Settle  order  before  Mr.  Justice  Mills.    All  concur. 
iTSN.T.s!— 9 
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KAYSBE  V.  FITZGERALD  et  bL 

(Supreme  CJourt,  Special  Term,  Otsego  County.    October  4, 1919.) 

1.  Injunction  ^=»221 — Sctfigienct  of  notice  of  pbovisions  of  injunction. 

Where  provisions  of  preliminary  Injunction  order/  as  modified,  and  the 
Injunction  order  as  made  permanent,  were  substantially  the  same,  notice 
of  the  provisions  of  one  was  notice  of  the  provisions  of  the  other. 

2.  Master  and  servant  ^=»338 — ^Right  of  euployeb  to  be  pboteotbd  against 

strikebs. 

The  master's  right  to  employ  persons  willing  to  enter  employment  cannot 
be  interfered  with  by  threats,  Intimidation,  or  coercion  by  persona  par- 
ticipating in  a  strike,  whether  they  act  singly  or  as  a  result  of  an  organi- 
zation or  conspiracy. 
8.  Master  and  servant  ^s9338 — ^"Intimidation"  of  eicplot^s  defined. 

To  constitute  ''Intimidation  of  employes"  by,  persons  participating  in  a 
strike,  it  is  not  necessary  that  there  should  be  any  direct  threat  or  actual 
violence ;   but  It  Is  sufficient  if  the  attitude  assumed  is  intimidating. 

[Ed.  Note. — For  other  definitions,  see  Words  and  Phrases,  First  and 
Second  Series,  Intimidation.] 

4.  Injunction  ^=>223(2) — Violation  of  order  bt  striking  smploti£8. 

On  application  to  punish  labor  union  officials  and  striking  employ^  for 
disobedience  of  injunction  by  intimidation,  threats,  and  an  abuse  of  non- 
Striking  employes,  held,  that  defendants  were  guilty  of  criminal  contempt 
in  deliberately  disobeying  order  of  court 

Action  by  Julius  Kayser  against  James  Fitzgerald,  individually  and 
as  president,  etc.,  and  others.  Injunction  granted.  On  application  to 
punish  Robert  F.  Stump  and  others  for  disobedience  of  injunction  or- 
der.   Order  granting  application. 

See,  also, App.  Div. ,  178  N.  Y.  Supp.  897. 

Hardy,  Stancliflfe  &  Whitaker,  of  New  York  City  (Owen  C.  Becker, 
of  Oneonta,  and  H.  C.  Stratton,  of  Oxford,  of  counsel),  for  plaintiff. 
O'Connor  &  O'Connor,  of  Hobart,  for  defendants. 

A.  L.  KELLOGG,  J.  This  is  an  application  to  punish  Robert  F, 
Stump,  Otto  Boclke,  Harry  T.  Wilpers,  and  Hannah  Chrisman  for 
disobedience  of  an  injunction  order  herein,  made  June  23,  1919,  modi- 
fied June  25,  1919,  and  made  permanent  during  the  pendency  of  the 
action  July  24,  1919. 

On  July  29th  last  a  show  cause  order  was  duly  granted  herein  di- 
recting said  persons  to  show  cause  at  a  Special  Term  of  this  court,  to 
be  held  on  August  5th,  at  Binghamton,  and  after  hearing  the  attor- 
neys for  the  respective  parties,  an  order  was  made  appointing  Hon. 
William  H.  Johnson,  a  lawyer  of  profound  learning  and  ability,  as  ref- 
eree to  hear  and  take  the  evidence  of  the  parties  to  these  proceedings, 
and  such  witnesses  as  they  desired  to  produce,  and  to  make  his  report  to 
this  court. 

Upon  the  argument  of  this  motion  the  counsel  for  the  defendants 
stated  that  he  desired  to  file  opposing  affidavits,  and  in  the  order  of 
reference  the  defendants  were  granted  the  privilege  of  serving  such  op- 
posing affidavits  on  Owen  C.  Becker,  one  of  the  attorneys  for  the 
plaintiff,  on  or  before  August  15th.  No  opposing  affidavits  were  serv- 
ed, and  in  the  opening  of  this  hearing  the  defendants'  attorneys  an- 

4=»For  other  cases  see  same  topic  ft  KBT-NUMBBR  in  aU  Key-Numbered  Digests  ft  Indexes 
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nounced  that  they  did  not  propose  to  file  any  affidavits,  but  would  rely 
entirely  upon  the  oral  testimony. 

The  hearing  before  the  referee  was  commenced  on  the  18th  day  of 
August,  and,  after  successive  adjournments,  was  completed  on  the  8th 
day  of  September.  The  referee  made  his  report  on  the  1st  day  of 
October,  and  the  court  thereupon  gave  notice  that  it  would  hear  argu- 
ments as  to  whether  or  not  the  report  should  be  confirmed  on  October 
4th,  at  Supreme  Court  chambers  in  Oneonta. 

It  is  said  by  counsel  for  the  defendants  that  the  report  is  not  sus- 
tained by  the  evidence.  After  a  most  careful  perusal  of  the  same,  I  am 
not  able  to  so  find.  The  referee  was  selected  with  care,  and  is  as  able, 
impartial,  and  fearless  as  could  be  named.  He  not  only  heard  the  evi- 
dence, but  he  saw  the  witnesses  on  the  stand,  and  could  judge  of  their 
appearance,  and  this  is  precisely  one  of  those  cases  where  that  help  is 
most  needed  to  reach  the  truth.  The  findings  of  the  referee  also  show 
care  and  thought.  Were  the  evidence  slighter  than  it  is,  I  should  still 
hesitate  to  set  aside  his  conclusions. 

The  plaintiff  is  a  manufacturing  corporation,  and  one  of  its  factories 
is  located  at  Sidney.  During  the  month  of  May  last,  a  large  percentage 
of  the  operatives  of  its  factory  at  that  place  went  out  on  a  strike. 
There  arelhree  unions  at  Sidney — the  dyers  and  finishers,  the  warpers 
and  warp  hands,  and  the  glove  makers.  At  all  times  since  the  beginning 
of  the  strike,  the  defendants  Wilpers  and  Chrisman  have  been  the  presi- 
dents of  the  warpers'  and  glove-maflcers'  unions,  respectively.  The  de- 
fendant Stump  has  been,  during  the  same  period,  president  of  the 
Warpers'  and  Warp  Hands'  Federated  Union  of  America.  The  de- 
fendant Otto  Boelke  is  a  resident  of  Amsterdam,  and  an  employ6  of 
plaintiff's  factory  at  that  place,  and  is  a  member  of  one  bf  the  local 
trade  unions  of  that  city  composed  of  plaintiff's  employes.  The  unions 
of  Amsterdam,  of  which  Boelke  is  a  member,  went  out  on  strike  at 
about  the  same  time  as  the  Sidney  employes  of  the  plaintiff. 

The  preliminary  and  permanent  injunction  orders  were  published  in 
the  Sidney  Record,  and  copies  of  the  order  making  the  injunction  per- 
manent  were  mailed  to  the  defendants,  and  to  each  of  the  strikers,  on 
July  26th.  Each  of  the  defendants  had  actual  notice  of  the  original 
injunction  order,  this  order  as  modified,  and  the  order  making  the 
preliminary  injunction  permanent.  They  do  not  deny  knowledge  of 
the  provisions  of  these  orders,  but  confine  their  defense  solely  to  a 
denial  of  the  acts  charged,  or  that  in  any  event  they  had  no  intent  to 
riolate  the  same. 

Wilpers  was  personally  served  with  the  original  order,  and  request- 
ed the  defendants'  attorney  to  explain  its  provisions  at  a  mass  meeting 
of  July  1st,  and  thereafter  both  the  defendants  Wilpers  and  Stump 
explained  its  provisions  at  subsequent  union  meetings. 

Stump  was  the  leader  and  superior  officer  of  the  striking  unions. 
They  looked  to  him  for  guidance  and  direction.  He  was  well  acquaint- 
ed with  every  move  made  in  this  strike.  He  does  not  deny  this,  and 
the  testimony  all  clearly  indicates  this  fact.  On  the  motion  of  July  1st, 
he  made  one  of  the  answering  affidavits.  At  the  mass  meeting  on  the 
same  day,  when  the  modified  injtmction  order  was  explained  by  his 
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counsel,  he  was  preseht  and  was  one  of  the  speakers.  At  a  subsequent 
meeting  he  explained  the  injunction  provisions  to  the  strikers. 

Boelke  was  present  at  the  meeting  of  July  Ist,  and  of  subsequent 
meetings  when  the  injunction  order  was  explained.  He  had  read  the 
injunction  tacked  upon  plaintiff's  factory,  and  a  copy  was  nailed  up  in 
union  headquarters. 

Hannah  Chrisman  testifies  that  she  first  learned  about  the  injunction 
order  along  in  June,  about  a  week  after  it  was  served ;  knew  about  the 
motion  of  July  1st,  and  who  was  attorney  for  the  unions.  She  attend- 
ed meetings  of  the  unions  at  which  instructions  were  given.  All  four 
defendants  admit  knowledge  from  the  first.  Not  one  of  them  attempts 
to  deny  it.  The  reason  the  provisions  of  the  injunction  order  were 
viol^ited  and  disobeyed  was  not  because  any  of  the  four  defendants 
were  without  notice,  but  because  they  believed,  as  Stump  said  to  Ju- 
lius Hall,  when  he  attempted  to  read  its  provisions  to  him,  "It  don't 
amount  to  anything." 

This  attitude  of  Stump,  their  superior  officer  and  leader,  was  ac- 
cepted by  other  leaders,  and  by  all  the  strikers.  Stump's  disregard  of 
this  injunction  order  was  further  evidenced  by  his  statements,  when 
the  show  cause  order  in  these  proceedings  was  served  upon  him,  that 
"thejr  did  not  amount  to  anything;  that  he  would  frame  this  one  and 
put  it  upon  the  wall."  He  also  said  to  a  large  crowd,  when  served  with 
said  order,  that  ''the  injunction  order  did  not  amount  to  much  of  any- 
thing; that  it  was  a  matter  for  the  lawyers  to  see  to,  and  that  it  did 
not  concern  the  strikers."  The  reason  the  injunction  provisions  were 
disregarded  was  the  indifference  and  contempt  for  it  on  the  part  of  the 
leaders,  these  defendants. 

{!]  The  provisions  of  the  preliminary  injunction  order,  and  as 
modified,  and  the  injunction  order  as  made  permanent,  were  substan- 
tially the  same.  The  notice  of  the  provisions  of  any  one  was  notice  of 
the  provisions  of  the  other. 

Shortly  after  the  strike  was  instituted,  a  paid  picket  numbering  about 
35  members  was  organized  at  Sidney.  Thereafter,  on  each  working 
day,  when  plaintiff's  employes  were  going  to  and  from  their  work, 
strikers  numbering  from  30  to  125  marched  up  and  down  Clark  street, 
the  street  leading  to  plaintiff's  factory,  and  called  plaintiff's  employes 
"Yellow,"  "Scab,"  "Pimp,"  "Yellow  Dog,"  "Yellow  Rat,"  and  other  an- 
noying names,  thereby  inciting  and  encouraging  such  conduct  on  the 
part  of  the  strikers.  None  of  the  defendants  have  exercised  proper  re- 
straint over  or  direction  of  said  strikers  in  accordance  with  the  duty 
incumbent  upon  them. 

Robert  F,  Stump. 

On  or  about  the  13th  day  of  July,  Stump  said  to  the  strikers,  "There 
they  go,  the  yellows;  get  out  and  get  after  them,"  after  which  the 
strikers  followed  up  plaintiff's  employes  and  called  them  "Yellow," 
"Yellow  Dog,"  and  "Rats,"  as  they  were  leaving  the  mill.  Between 
the  16th  and  29th  days  of  July  he  told  the  strikers  to  "get  on  their  job." 
Thereafter  the  strikers  went  to  plaintiff's  factory,  and  followed  up  its 
employes,  and  caUed  them  "Yellow,"  "Yellow  Dog,"  and  "Pimp." 

July  17th  he  directed  3  or  4  strikers  to  "go  after  Earl  Fleming"  one 
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of  plaintiff's  employ^,  after  which  the  defendants  followed  Fleming- 
and  called  him  names.  On  July  21st,  when  the  president  of  the  vil- 
lage of  Sidney  offered  to  read  the  injunction  order  to  the  strikers,  and 
to  him.  Stump  said,  "It  don't  amount  to  an)rthing,"  and  on  the  same  oc- 
casion Richard  Dunn,  one  of  the  strike  leaders,  said  to  the  strikers  in 
his  presence,  "Pay  no  attention  to  it,  do  just  the  same  as  you  have  been 
doing."  Stump  did  not  remonstrate,  but  encouraged  this  attitude  by 
his  conduct  and  remarks. 
Otto  Boelke. 

During  the  week  of  July  14th  Boelke  met  King,  plaintiff's  superin- 
tendent, at  its  factory,  and  said  to  him,  "Stick  out  your  tongue ;  show 
your  tongue  ;*'  and  on  other  occasions,  on  the  streets,  repeatedly  said  to 
King,  "Stick  out  your  tongue ;  I  want  to  see  if  it  is  yellow ;"  and  at 
various  other  times,  between  the  10th  and  29th  days  of  July,  marched 
with  the  strikers  and  called  plaintiff's  employes  "Yellow,"  "Yellow 
Rats,"  "Yellow  Dogs,"  "Yellow  Skunks,"  and  other  names. 

On  July  15th,  in  the  presence  of  Stump,  he  followed  Paul  Winkler, 
an  employe  of  plaintiff,  and  assaulted  Winkler  by  forcibly  grabbing 
him  by  the  arm  and  coat  as  he  was  going  to  '^^ork,  and  on  this  occasion 
called  him  "God  damn  son  of  a  bitch,"  and  said  "he  might  as  well  be 
knocked  in  the  head  as  go  down  there.'*  On  this  occasion  Stump  di- 
rected Boelke  to  knock  a  cigar  out  of  the  mouth  of  one  Pendlebury,  an 
employe  of  the  plaintiff. 

On  July  16th,  when  Winkler  was  going  to  work,  he  said,  "There 
goes  that  God  damn  Dutch  bastard ;  there  goes  that  God  damn  Hun." 
About  a  week  later  Boelke  said  to  Winkler,  "If  you  go  to  Amsterdam 
something  will  happen  to  you."  On  July  20th,  or  about,  Boelke  and 
three  companions  followed  plaintiff's  superintendent  about  the  streets 
for  upwards  of  half  an  hour  for  the  purpose  of  annoyance. 
Harry  T.  Wilpers. 

On  June  30th  he  said  to  Kenneth  Dibble  and  Howard  Goodenough, 
employes  of  plaintiff,  when  they  were  on  their  way  to  the  factory, 
that  "if  they  went  back  to  work"  he  would  "kick"  one  part  of  their 
person  (using  a  foul  word).  That  all  four  of  the  defendants,  almost 
daily  during  the  period  from  the  1st  to  29th  day  of  July,  marched  up 
and  down  Clark  street  in  Sidney,  and,  as  plaintiff's  employes  went  to 
and  from  their  work,  joined  with  the  strikers  in  following  said  em- 
ployes, both  those  walking  and  those  riding  in  automobiles,  and  shout- 
ing after  them,  and  calling  "Yellow,"  and  other  annoying  names.  That 
all  of  the  matters  pertaining  to  the  strike  and  its  policies  were  discuss- 
ed by  the  strikers  in  their  triweekly  meetings ;  and  such  conduct  was 
apparently  part  of  a  scheme,  and  as  a  matter  of  fact  constituted  an  or- 
ganized and  combined  effort  on  their  part,  not  only  to  prevent  plain- 
tiflf's  employes  from  working,  but  to  prevent  plaintiff  from  carrying 
on  its  business  and  to  hinder  and  hamper  the  same. 

[2]  It  is  true,  of  course,  that  men  have  a  right  to  strike,  and  that  they 
have  a  right  to  co-operate  together,  and  the  organization  and  co-opera- 
tion which  men  form  is  not  against  public  policy,  but  is  to  be  commend- 
ed when  their  purposes  are  legitimate  and  lawful ;  but  while  they  have 
that  absolute  right,  other  men.  who  are  willing  to  work  have  an  equal 


Digitized  by  VjOOQIC 


134  178  NBW  TORK  8UPPLBMBNT  (Sup.  Ct. 

•  right  to  pursue  their  labors  unmojestcd,  and  the  plaintiff  has  just  that 
same  right  to  employ  whomsoever  it  pleases,  provided  it  can  get  men 
to  enter  such  employment,  and  this  right  cannot  be  interfered  with  by 
threats,  intimidation,  or  coercion  by  the  defendants,  whether  they  act 
singly  or  as  a  result  of  an  organization  or  conspiracy. 

In  this  case  the  evidence  points  unmistakably  to  the  fact  that  the 
purpose  of  the  defendants  was  not  by  peaceful  persuasion  to  endeavor 
to  'prevent  men  from  entering  the  employment  of  the  plaintiff  and 
working;  but,  on  the  other  hand,  it  seems  as  though  the  defendants 
took  the  course  they  did,  and  by  the  means  complained  of,  to  compel  the 
plaintiff  to  accede  to  their  demands,  or  else  destroy  its  business,  and  in 
doing  that  they  exceeded  their  rights  under  the  decisions  of  this  state. 

[3]  In  order  to  constitute  intimidation,  it  is  not  necessary  that  there 
should  be  any  direct  threat,  still  less  any  actual  act  of  violence.  It  is 
enough  if  the  mere  attitude  assiuned  by  the  defendants  is  intimidating, 
and  this  may  be  shown  by  all  of  the  circumstances  of  the  case,  by  the 
methods  of  the  defendants,  and  numbers  their  devices.  New  York 
Central  Iron  Co.  v.  Brennan,  105  N.  Y.  Supp.  869 ;  Foster  v.  Retail 
Clerks'  Protective  Ass'n,  39  Misc.  Rep.  48,  78  N.  Y.  Supp.  860;  People 
v.  Wilzig,  4  N.  Y.  Cr.  R.  403;  People  v.  Kostka,  4  N.  Y.  Cr.Jl.  429. 
In  MiUs  V.  U.  S.  Printing  Co.,  99  App.  Div.  605,  91  N.  Y.  Supp.  185, 
Jenks,  J.,  said: 

*'  'Picketing*  may  simply  mean  the  stationing  of  men  for  observation*  If  in 
the  doing  of  this  act,  solely  for  such  purpose,  there  be  no  molestation  or  phy- 
sical annoyance,  or  let  or  hindrance  of  any  person,  then  it  cannot  be  said  that 
such  an  act  is  per  se  unlawful ;  but  'picketing*  may  also  mean  the  stationing  of 
a  man  or  men  to  coerce  or  to  threaten,  or  to  intimidate  or  to  halt,  or  to  turn 
aside  against  their  will  those  who  would  go  to  and  from  the  picketed  place  to 
do  business  or  to  work  or  to  seek  work  therein,  or  in  some  other  way  to 
hamper,  hinder  or  harass  the  free  dispatch  of  business  by  the  employer.  In 
that  case  picketing  may  well  be  said  to  be  unlawful.  *  *  *  I  may  add  that 
I  am  not  prepared  to  say  that  all  picketing  which  goes  no  further  than  'per- 
suasion and  entreaty*  of  those  who  are  about  to  work  or  to  seek  work  or  to 
do  business  in  the  picketed  place,  is  absolutely  lawful.  A  wayfarer  upon  the 
public  street  should  be  free  for  peaceful  travel.  No  man  against  my  will  has 
the  legal  right  to  occupy  the  public  street  to  arrest  my  course,  or  to  join  me  on 
my  way,  be  he  ever  so  polite  or  gentle  In  his  Insistence.  There  may  be  no  In- 
timidation, and  yet  an  interruption  of  peaceful  travel.  There  may  be  annoy- 
ance without  danger." 

What  constitutes  peaceful  picketing  may  be  answered  by  any  fair- 
minded  man,  if  this  question  is  asked:  "Would  this  be  lawful  if  no 
strike  existed?"  Would  it  be  lawful  for  one  or  more  men  to  use  of- 
fensive, abusive,  insulting,  or  threatening  language  to  another  or  oth- 
ers ;  for  one  to  call  another  a  "rat,"  a  "scab,"  a  "yellow  dog,"  a  "yel- 
low rat,"  or  a  "Hun,"  or  by  any  other  name  commonly  accepted  as 
offensive  or  degrading,  or  calculated  to  provoke  the  other  to  break  the 
peace  in  resentment,  or  to  so  intimidate  them  that  he  or  she  would  re- 
fuse to  work? 

Because  such  occurrences  are  liable  to  be  the  result  of  passions  in- 
flamed by  such  controversies,  there  is  an  insistent  and  undeniable  de- 
mand that  all  persons  having  part  in  a  strike,  who  are  trying  to  exer- 
cise their  rights  under  the  law  to  maintain  the  strike,  should  be  per- 
sistent in  their  efforts  to  keep  the  controversies  within  lawful  bounds, 
and  to  guard  that  these  inexcusable  results  do  not  follow.    Otherwise, 
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in  the  estimate  of  the  public  generally,  they  will  be  held  to  some  consid- 
erable measure  of  responsibility.     , 

It  was  not  given  any  one  the  privilege  to  enforce  his  views  upon  oth- 
ers— ^to  compel  others  to  listen.  The  right  of  others  to  listen  or  decline 
to  listen  is  as  sacred  as  that  of  free  speech.  It  is  clear  that,  if  one  does 
not  desire  speech  of  another,  he  may  as  surely  have  his  privacy  there- 
from as  the  privacy  of  his  home.  It  is  undeniable  that  the  so-called 
right  of  peaceful  persuasion  may  be  exercised  only  upon  those  who  are 
wflling  to  listen  to  the  persuasive  arguments. 

It  is  a  safe  and  proper  generalization  that  any  action  having  in  it 
the  element  of  intimidation,  coercion,  or  abuse,  physical  or  verbal,  or 
of  invasion  of  rights  of  privacy,  when  not  performed  under  sanctions 
of  law  by  those  lawfully  empowered  to  enforce  the  law,  is  unlawful. 
Every  act,  of  speech,  of  gesture,  or  of  conduct,  which  any  fair-minded 
man  may  reasonably  judge  to  be  intended  to  favor  insult,  threat,  or 
annoyance  to  another,  or  to  work  assault  or  abuse  on  him,  is  unlawful. 

Government  fails  in  its  duty,  and  liberty  ceases  to  exist,  when  it  lies 
within  the  power  of  one  man,  or  group  of  men,  to  deny  to  any  other 
man,  or  group  of  men,  the  right  to  seek  and  accept  such  employment  as 
they  desire. 

These  propositions  are  so  elemental  that,  but  for  the  confusion  which 
exists  in  many  minds  that  a  labor  controversy  affects  the  commonest 
rules  of  life,  it  would  seem  a  waste  of  time  to  state  them.  The  exis- 
tence of  a  strike  does  not  make  that  lawful  which  would  otherwise  be 
unlawful.  These  personal  rights  to  which  we  have  alluded  are,  in  each 
mstance,  precisely  those  which  the  striker  himself  would  insist  upon 
were  conditions  reversed.  They  are  also  so  plain,  and  the  answers  to 
the  questions  involving  them  so  certain,  that  one  called  upon  to  enforce 
the  law,  if  he  has  but  ordinary  intelligence,  will  plainly  fail  to  do  his 
duty  when  in  his  presence  a  fellow  citizen  suffers  an  invasion  of  his 
rights  of  this  character.  Stephens  v.  Ohio  Tel.  Co.  (D.  C.)  240  Fed. 
759;  St.  Germain  v.  Bakery  &  Confectionery  Workers'  Union,  97 
Wash.  282,  166  Pac.  665,  L.  R.  A.  1917F,  824. 

[4]  I  find,  therefore,  that  the  three  men  and  women  named  de- 
liberately disobeyed  the  order  of  the  court.  This  makes  it  a  case  of 
criminal  contempt.  The  only  question  left"  is  as  to  the  proper  punish- 
ment to  be  inflicted  upon  them  for  what  they  have  done.  The  facts 
being  as  they  are  in  this  case,  every  consideration  of  law  and  order 
requires  such  a  sentence  as  will  prevent  these  acts  in  the  future. 

An  injunction  is  not  sacred  as  coming  from  any  man,  but  to  dis- 
ohey  it  is  a  serious  thing,  because  it  is  disobeying  the  law,  which,  in 
this  country,  workmen  themselves  helped  to  make  and  should  help  to 
uphold. 

An  order  may  therefore  be  made : 

(1)  Directing  that  Robert  F.  Stump  be  imprisoned  for  the  period  of 
30  days,  and  that  he  be  fined  the  sum  of  $250. 

(2)  That  Otto  Boelke  be  imprisoned  for  the  period  of  30  days,  and 
that  he  be  fined  the  sum  of  $250. 

(3)  That  Harry  T.  Wilpers  be  imprisoned  for  the  period  of  20  days, 
and  be  fined  the  sum  of  $250. 

(4)  That  Hannah  Chrisman  be  fined  the  sum  of  $250. 
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HARNIGK  y.  SAPEBSTBIN. 

(Supreme  Oonrt;  Appellate  Term,  First  Department.    Octo1)er  17»  1910.) 

Attachment  ^=»251,  278 — ^Vacation  ot  wabbant  not  oonditionai.  on  riUNa 

BOND  OB  MAKING  DEPOSIT. 

The  granting  of  defendant's  application  to  vacate  warrant  of  attach- 
ment cannot  be  made  conditional  on  his  filing  bond  or  making  deposit  to 
secure  Judgment  which  may  be  obtained  against  him,  and  under  Code 
Civ.  Proc.  i  700,  on  vacation  of  the  warrant  and  proper  demand,  lie  is  en- 
titled to  the  attached  goods. 

Appeal  from  City  Court  of  New  York,  Special  Term. 

Action  by  Sam  Hamick  against  Charles  Saperstein.  From  part 
of  an  order  setting  aside  a  warrant  of  attachment,  defendsmt  appeals. 
Modified. 

Argued  October  term,  1919,  before  GUY,  BIJUR,  and  DEXEHAN- 
TY,  JJ. 

Robert  Seelav,  of  New  York  City,  for  appellant. 
Samuel  Dickstein,  of  New  York  City,  for  respondent 

PER  CURIAM.  We  know  of  no  rule  whereundcr,  upon  the  grant- 
ing of  an  application  by  defendant  to  vacate  a  warrant  of  attachment, 
the  relief  applied  for  can  be  made*  conditional  upon  defendant  filing 
a  bond,  or  in  lieu  thereof  depositing  in  court  a  sum  sufficient  to  secure 
any  judgment  that  may  be  obtained  against  him.  That,  however,  was 
required  in  the  case  at  bar,  contrary  to  the  provisions  of  the  statute. 
Defendant  was  entitled  on  the  vacating  of  the  warrant  in  question, 
and  on  proper  demand  therefor,  to  the  attached  property  in  question. 
Section  709,  Code  C.  P. 

Order  modified,  by  striking  out  condition  imposed,  and,  as  so  modi- 
fied, affirmed,  with  $10  costs  and  disbursements  to  the  appellant 


GOOPBB  V.  BOGGEN  et  at 

(Supreme  Court,  Appelate  Term,  First  Department    October  17,  1910.) 

L  DiscovEBT  ^=»63 — Question  to  defendant  on  kxaicinatzon  before  tbiai> 

NOT   warranted  BT  ORDER. 

An  order  for  examination  of  defendant  as  to  whether  defendants  were 
to  pay  plaintiff  commissions  on  sales,  renewal  orders,  and  mail  orders, 
and  the  aggregate  of  renewal  and  mail  orders  between  certain  dates,  did 
not  warrant  a  question  calling  for  names,  addresses,  dates,  and  indiridoal 
amounts  of  aU  customers  who  sent  mail  orders  to  defendant  within  a  spe- 
cified period. 
2.  Discovert  ^=»6S — Ruling  sustaining  objection  to  question  on  exami- 
nation BEFORE  TRIAL  PROPER. 

Where  the  testimony  of  a  defendant  on  examination  before  trial  showed 
that  he  had  received  no  letter  from  plaintiff  agreeing  an  amount  should 
be  in  full  payment  of  his  claim,  and  the  order  for  defendants'  examina- 
tion before  trial  did  not  authorize  the  inquiry,  plaintiff,  a  salesman  suing 
defendants  for  commissions,  cannot  complain  of  the  City  Court's  ruling 
sustaining  defendants'  objection  to  the  question  whether  they  had  receiv- 
ed the  letter  from  plaintiff. 

4s»For  other  cmm  ■•«  sam«  topic  &  KEY-NUMBER  In  aU  Key-Numbered  Dlgesti  A  Indexes 


Digitized  by  VjOOQIC 


Sup.  Ct.)  COOPER  y.  BOGGBN  187 

(178  N.T.S.) 

3.  DiSCOTEBT  «S»68 — ^DeFTBITDANT  HUST  answer  question  6PE0ZFEBD  IN  OltDEB 

TOE  EZAinNATION  BEFOBE  TBIAU 

A  defendant,  on  his  examination  before  trial,  should  have  been  required 
to  answer  whether  plaintiff  personally  said  to  him  that  he  (plaintiff) 
would  pay  defendant  a  certain  amount,  an  inquiry  specified  in  the  order 
for  defendants'  examination  before  trial. 

4.  DiSCOVEBT  ^=963— QlTESTXON  ON  EXAMINATZON  BSTOBE  TBIAI*  BEUBVANT  X7N- 

DEB  THE  OBDEB. 

In  an  action  by  a  salesman  to  recover  commissions,  in  view  of  the  broad 
form  of  the  order  for  the  examination  of  defendants  before  trial,  heldy 
that  they  should  be  required  to  give  the  names,  addresses,  dates,  ana 
amounts  of  various  orders  received  by  them  otherwise  than  through 
plaintiff  salesman;  there  being  nothing  to  indicate  the  information  would 
be  used  for  improper  purposes,  and  the  matter  being  relevant. 

5.  DiSCOVSBT  ^=s>41 — COUBT  ON  EXAMINATION   BEFOBE  TBIAI.,   CANNOT  PASS  ON 

COMPETENCY  OF  EVIDENCE. 

In  examinations  before  trial,  the  court  has  no  power  to  pass  on  the 
competency  or  admissibility  of  the  evidence,  and  can  consider  only  ques- 
tions relating  to  the  relevancy  of  the  evidence  and  any  privilege  of  the 
witness ;  latitude  being  desirable  tu  examining  an  adverse  party. 

Appeal  from  City  Court  of  New  York,  Special  Term. 

Action  by  Abraham  S.  Cooper  against  Louis  A.  Roggen  and  others. 
From  an  order  sustaining  an  objection  to  questions  on  examination 
of  defendants  before  trial,  plaintiff  appeals.  Order  modified  and  af- 
firmed. 

See,  also,  107  Misc.  Rep.  494,  174  N.  Y.  Supp.  687;  176  N.  Y. 
Supp.  808. 

Argued  October  term,  1919,  before  GUY,  BITUR,  and  DELE- 
HANTY,  JJ. 

Max  Schleimer,  of  New  York  City,  for  appellant 
Adolph  Cohen,  of  New  York  City,  for  respondents. 

GUY,  J.  Plaintiff  appeals  from  an  order  of  the  City  Court  deny- 
ing his  request  to  direct  the  defendant  Harry  Roggen,  in  an  exam- 
ination that  defendant  had  at  the  instance  of  the  plaintiff  before  trial, 
to  answer  certain  questions  specified  in  said  order.  The  pleadings  are 
not  in  the  papers;  but  it  seems  the  action  is  one  by  a  salesman  for 
the  recovery  of  commissions,  and  that  defendants  pleaded  an  account 
stated  and  accord  and  satisfaction  as  a  defense. 

The  defendant  Harry  Roggen  testified  on  the  examination  that 
under  certain  conditions  it  was  a  part  of  plaintiff's  duties  to  solicit 
orders  of  merchants  for  the  defendants,  and  to  sell  goods  manufac- 
tured by  defendants  at  certain  prices,  for  which  services,  under  cer- 
tain conditions,  defendants  agreed  to  pay  plaintiff  7  per  cent,  com- 
mission; that  under  certain  conditions  defendants  agreed  to  pay 
plaintiff  7  per  cent,  commission  on  all  renewal  orders  of  orders  pro- 
cured by  plaintiff,  and  "on  all  mail  orders  sent  by  customers  to  the 
defendants  which  were  solicited  by  the  plaintiff";  also  7  per  cent, 
"on  all  orders  received  by  the  defendants  from  customers  of  the  state 
of  Pennsylvania."  He  aJso  testified  to  the  amount  of  sales  made  by 
plaintiff,  the  aggregate  orders  received  by  defendants  from  customers 
of  the  state  of  Pennsylvania,  the  aggregate  amount  of  orders  received 
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by  mail  by  the  defendants  from  customers  of  the  state  of  Pennsyl- 
vania, the  names  and  addresses  of  customers,  and  the  dates  and 
amounts  of  the  sales  made  by  plaintiff  within  the  period  covered  by 
the  complaint 

The  order  appealed  from  specifies  seven  questions  to  which  the 
court  sustained  defendants'  objection,  and  five  of  these  called  for  the 
names,  addresses,  dates,  and  amounts  of  orders  received  by  the  de- 
fendants of  customers  generally,  or  customers  in  the  state  of  Penn- 
sylvania. 

[1]  The  ruling  of  the  court  below  on  the  first  question  in  the  order 
appealed  from,  calling  for  the  names,  addresses,  dates,  and  individual 
amounts  of  all  the  customers  who  sent  mail  orders  to  the  defendants 
in  the  period  specified,  was  correct,  for  such  inquiry  is  not  warranted 
by  the  order  for  examination,  which  in  that  connection  fixes  the  scope 
of  the  examination  as  follows : 

(3)  "Whether  the  defendants  agreed  to  pay  the  plaintiff  7  per  centum  oom- 
miiselons  on  aU  sales  made  by  me  and  also  7  per  centum  commissions  on  aU 
renewal  orders  and  mail  orders  received  by  the  defendants  from  customers 
of  the  state  of  Pennsylvania'' ;  (8)  ''the  aggregate  sales  made  of  renewal  or- 
ders received  by  the  defendants  from  customers  of  the  state  of  Pennsylvania 
between  March  18,  1918,  and  May  17,  1918" ;  and  (9)  "the  aggregate  sales  of 
mail  orders  received  by  the  defendants  from  customers  of  the  state  of  Penn- 
sylvania between  March  18,  1918,  and  May  17,  1918." 

In  no  part  of  the  record  is  it  intimated  that  the  plaintiff  was  entitled 
to  receive  a  commission  on  orders  given  by  all  the  customers  of  the 
defendants,  and  such  inquiry  would  have  no  relevancy  to  the  issues 
in  the  case. 

[2]  The  appellant  cannot  complain  of  the  court's  ruling  sustaining 
defendants*  objection  to  the  question  whether  they  received  a  letter 
from  the  plaintiff  by  which  he  agreed  that  $385  should  be  in  full  pay- ' 
ment  and  satisfaction  of  his  claim,  because  the  testimony  of  the  wit- 
ness previously  given  showed  that  he  had  received  no  such  letter,  and 
the  order  for  the  examination  did  not  authorize  the  inquiry. 

[3]  The  witness,  however,  should  have  been  required  to  answer 
whether  the  plaintiff  personally  said  to  him  that  plaintiff  would  pay 
the  defendants  $136.39,  for  that  inquiry  is  specified  in  the  order,  and 
we  must  therefore  assume  that  the  plaintiff  is  entitled  to  put  the 
question. 

[4]  The  remaining  question  is  whether  the  defendants  should  be 
required  to  give  the  names,  addresses,  dates,  and  the  amounts  of  the 
various  orders  received  by  defendants  as  testified  to  by  the  witness. 
Although  defendants  at  the  first  session  of  the  examination  refused 
to  give  the  names,  addresses,  dates,  and  amounts  of  the  sales  made  by 
plaintiff,  such  refusal  being  sustained  by  the  court,  at  a  subsequent 
session  they  waived  the  ruling  of  the  court  and  gave  the  information 
asked  for ;  but  they  still  refused  to  give  the  names,  addresses,  dates, 
and  amounts  of  the  other  orders  apparently  in  issue — ^the  main  grounds 
of  objection  being  "that  the  information  may  be  used  for  sinister  pur- 
poses," and  that  the  order  for  the  examination  did  not  call  for  such 
information.  Other  than  the  statement  of  the  objection,  there  was 
nothing  to   indicate  the  probability  that  the  information  asked  for 
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would  be  used  for  improper  purposes,  and  in  view  of  the  broad  form 
of  the  order  for  the  examination  it  was  not  necessary  that  it  should 
contain  a  direction  that  defendants  should  be  examined  as  to  the 
names^  addresses,  dates,  and  amounts. 

[5]  The  rule  applicable  to  examinations  before  trial  is  that  the 
court  has  no  power  to  pass  upon  the  competency  or  admissibility  of 
the  evidence;  that  only  questions  relating  to  the  relevancy  of  the 
evidence  to  the  issues  and  with  respect  to  whether  the  witness  is  priv- 
ileged from  answering  should  be  considered;  and  that  considerable 
latitude  should  be  given  in  examining  an  adverse  party,  as  it  is  in  the 
nature  of  a  cross-examination  to  elicit  the  truth  and  shorten  the  trial. 
Guenther  v.  Ridgway  Co.,  159  App.  Div.  74,  143  N.  Y.  Supp.  961. 

It  would  seem,  from  the  order  for  examination  and  the  testimony 
given,  that  the  names,  addresses,  and  amounts  of  the  various  sales 
making  up  the  total  amount  upon  which  the  plaintiff  based  his  com- 
missions were  relevant  to  the  issues ;  for  the  purpose  at  least  of  verify- 
ing defendant's  testimony  as  to  the  aggregate  sales  of  the  various 
classes  of  orders,  the  details  asked  for  were  desirable,  if  not  neces- 
sary; and  as  there  appeared  no  ground  for  the  objection  that  plain- 
tiff was  actuated  by  a  sinister  purpose,  the  witness  should  have  been 
required  to  answer  these  questions. 

It  follows  that  the  order  appealed  from  should  be  modified,  by  di- 
recting the  defendant  Harry  Roggen  to  answer  the  following  ques- 
tions : 

Give  me  Hie  names,  addresdes,  dates,  and  amounts  of  the  renewal  orders 
that  the  defendants  received  of  castomers  of  the  state  pf  Pennsylvania  between 
March  18,  1918,  and  May  17,  ldl8,  hoth  dates  inclusive. 

Did  the  plaintifl  personaDy  say  to  you  that  he  would  pay  the  defendants 
$136^? 

Give  me  the  names,  addresses,  and  the  .dates  and  amounts  of  orders  the 
defendants  received  from  castomers  in  the  state  of  Pennsylvania  between 
March  18,  1918,  and  May  17,  1918,  both  dates  inclusive,  other  than  those  re- 
ceived from  the  plaintiff. 

Give  me  the  names,  addresses,  dates,  and  the  individual  amounts  of  mail 
orders  received  by  the  defeidants  from  customers  in  the  state  of  Pennsylvama 
between  March  18,  1918,  and  May  17,  191^  other  than  those  that  you  have 
testified  to  as  received  from  the  plaintiff. 

Give  the  names,  addresses,  dates,  and  amounts  of  renewal  orders  received 
by  the  defendants  from  customers  in  the  state  of  Pennsylvania  between 
March  18,  1918,  and  May  17,  1918,  other  than  those  testified  to  by  you  as 
received  from  the  plaintiff. 

As  so  modified,  order  affirmed,  with  $10  costs  and  disbursements, 
and  said  defendant  Harry  Roggen  is  required  to  appear  for  examina- 
tion in  the  court  below  on  the day  of  October,  1919,  accord- 
ingly.   All  concur. 
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METROPOLITAN  BANK  OF  NEW  YORK  v.  BAKER,  HAMILTON  & 

PACIFIO  CO. 

(Supreme  Court,  Appellate  Term,  First  Department    October  17,  1919.) 

1.  C0BP0BATI0I7B  ^=9668(5) — OFFIOE  BMPLOTfi  NOT  "KANAGIIYa  AQENT*'  OF  FOft- 

EIGN  GOBPOBAHON. 

Office  employ^  of  defendant  foreign  corporation,  keeping  in  touch  with 
market  conditions  and  informing  company  of  his  opinion  in  regard  to  fu- 
ture prices,  also  obtaining  quotations  and  furnishing  them  to  the  com- 
pany, which  made  all  purchases  and  payments  itself  from  its  heme  office, 
held  not  the  "managing  agent"  of  the  com(pany  within  the  state,  so  as  to 
authorize  service  of  summons  on  him  under  Code  Civ.  Proc.  S  432,  subd.  3. 

[Ed.  Note. — For  other  definitions,  see  Words  and  Phrases,  First  and 

Second  Series,  Managing  Agent.] 

• 

2.  CoBPOBATioNs  ^=3>66S(4) — OnncB  bmplotA  of  fobbioh  oobpobation  not 

**CASHIEB.*' 

Office  employ^  of  defendant  foreign  corporation  held  not  a  '^cashier"  of 
the  company,  to  authorize  service  of  summons  on  him,  under  Code  Civ. 
Proc.  t  432,  subd.  3. 

[Ed.  Note.— For  other  definitions,  see  Words  and  Phrases,  First  and 
Second  Series,  Cashier.] 

Appeal  from  City  Court  of  New  York,  Special  Term. 

Action  by  the  Metropolitan  Bank  of  New  York  against  the  Baker, 
Hamilton  &  Pacific  Company.  From  an  order  denying  its  motion  to 
vacate  service  of  a  summons,  defendant  appeals.    Order  reversed. 

Argued  October  term,  1919,  before  GUY,  BIJUR,  and  DELEHAN- 
TY,  JJ. 

Tyler  &  Tyler,  of  New  York  Qty  (Thomas  H.  Wight,  of  New  York 
City,  of  counsel),  for  appellant. 

I.  Gainsburg,  of  New  York  City  (H.  Danziger,  of  New  York  City, 
of  counsel),  for  respondent. 

BIJUR,  J.  Defendant  is  a  foreign  corporation.  Its  only  activities 
in  this  state  are  set  forth  in  the  affidavit  of  the  party  upon  whom  the 
summons  was  served,  one  Wendemuth.  The  service  is  sought  to  be 
sustained  on  the  theory  that  Wendemuth  is  the  "managing  agent"  of 
the  corporation  within  the  state.    C.  C.  P.  §  432,  subd.  3. 

It  appears  from  Wendemuth's  affidavit  that  the  defendant  sells  no 
goods  in  New  York,  but  does  purchase  goods  here  as  hereinafter  de- 
scribed. It  has  an  office  under  its  own  name  in  this  city  and  maintains 
a  bank  accoimt  sufficiently  large  to  pay  the  rent  of  the  office  and  the 
incidental  expenses.  Whether  the  bank  account  is  in  the  name  of  the 
defendant  or  of  Wendemuth  is  not  made  clear,  but  I  shall  assume 
that  it  stands  in  the  name  of  defendant.  Wendemuth  keeps  in  touch 
with  market  conditions,  and  informs  defendant  from  time  to  time 
of  his  opinion  in  regard  to  the  probable  rise  or  fall  of  commodities. 
He  also  frequently  obtains  quotations  of  prices  of  goods  and  fur- 
nishes them  to  defendant  in  San  Francisco.  If  purchases  are  made,  the 
orders  come  from  the  home  office  and  are  delivered  by  Wendemuth. 
AU  contracts  are  signed  at  the  home  office.    Wendemuth  has  no  dis- 
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cretion  whatsoever  in  the  premises.  Even  the  bills  for  purchases"  are 
sent  direct  to  San  Francisco,  and  payments  are  made  from  there  di- 
rectly to  the  sellers.  Wendemuth  neither  collects  nor  disburses  any 
moneys  except  for  the  expenses  of  the  office. 

[1]  I  have  serious  doubt  whether  under  these  circumstances  it  may 
properly  be  said  that  the  company  is  doing  business  within  the  state 
to  such  an  extent  as  to  subject  it  to  service  of  process  here,  provided 
such  service  were  made  upon  an  appropriate  representative  of  the  com- 
pany. That  question,  however,  need  not  be  decided,  as  I  feel  con- 
vinced that  Wendemuth  is  not,  within  the  language  of  the  Code,  "a 
managing  agent"  of  the  company.  His  only  authority  is  as  described 
above.  He  manifestly  has  no  discretion,  and  does  nothing  which  in 
the  most  liberal  sense  of  that  word  could  be  construed  as  ''manage- 
ment" Indeed,  the  only  activities  of  the  company  in  this  state  seem 
to  me  to  be  such  as  that  "management"  cannot  be  predicated  of  them. 
At  best,  if  the  company's  activities  here  be  regarded  as  doing  business, 
Wendemuth's  relation  thereto  is  merely  advisory,  and  his  acts  practi- 
cally only  clerical. 

[2]  The  further  contention  of  respondent  that  Wendemuth  can  be 
regarded  as  a  cashier  of  the  corporation  appeals  to  me  with  even  less 
force.  Although  respondent  cites  Tauza  v.  Susquehanna,  etc.,  Co.,  220 
N.  Y.  259,  115  N.  E.  915,  as  authority  for  his  claim  that  the  service 
is  good,  it  requires  merely  a  reading  of  the  facts  in  that  case  to  indi- 
cate how  radically  they  differ  in  substance  from  those  here  presented. 

Order  reversed,  with  $10  costs  and  disbursements,  and  motion  grant- 
ed, with  $10  costs.    All  concur. 


HIOKS  V.  DAVIS. 

(Suprenie  Court,  Appellate  Term,  First  Department    October  17,  1019.) 

Appeal  akd  kbbob  ^s»985 — ^DeniaIi  of  defendant's  uotion  to  vaoatb  ds- 
pault  in  sebving  case  abuse  op  dtscbfition. 

While  the  appellate  court  Is  loath  to  Interfere  In  a  matter  Involving  th« 
exercise  of  the  trial  court's  discretion,  yet  where  plalntHT,  who  recovered 
judgment,  was  In  no  wise  prejudiced  by  the  delay,  held,  that  an  order 
denying  defendant's  motion  to  vacate  a  default  in  serving  case  on  ap- 
peal should  be  reversed ;  It  appearing  that  defendant's  attorney  who  had 
no  clerk  was  engaged  either  in  trial  or  appeal  work  on  almost  every  week 
day  during  the  month  in  which  case  on  appeal  was  to  be  served. 

Appeal  from  City  Court  of  New  York,  Special  Term. 

Action  by  Bessie  Hicks  against  Maurice  E.  Davis,  in  which  there  was 
a  j'udgment  for  plaintiff.  From  an  order  denying  defendant's  motion 
to  vacate  default  in  serving  case  on  appeal,  defendant  appeals.  Order 
reversed,  and  motion  granted. 

Argued  October  term,  1919,  before  GUY,  BIJUR,  and  DELEHAN- 
TY,JJ. 

Kohn  &  Nagler,  of  New  York  City,  for  respondent 

Jacob  L.  Holtzmann,  of  New  York  City,  for  appellant, 

"  I.  II I  ■  I  III  I    II    ■  I  II         I         I.I.I    I        I        II  I  —^1^ 
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PER  CURIAM.  Judgment  was  entered  against  the  defendant  in 
the  court  below  May  12th  last.  Ten  days  thereafter  he  filed  and 
served  a  notice  of  appeal  from  the  judgment,  giving  a  surety  company 
bond  to  secure  payment,  and  the  time  allowed  him  for  serving  his 
case  on  appeal  expired  June  12th.  Plaintiff  moved  on  June  27th  for 
an  order  declaring  the  appeal  abandoned  by  reason  of  defendant's 
failure  to  serve  the  case  on  appeal,  and  on  July  2d  the  motion  was 
granted.  On  the  same  day  defendant  served  a  notice  of  motion  for 
an  order  to  relieve  him  from  his  default,  and  for  an  order  to  vacate  the 
order  declaring  the  appeal  abandoned,  and  from  the  order  denying  this 
last  motion  he  appeals. 

The  moving  papers  state  facts  which  indicate  that  the  appeal  has 
been  taken  in  good  faith.  It  appears  from  the  affidavit  of  appellant's 
attorney  that  almost  every  week  day  during  the  month  of  June  he  was 
engaged  in  either  trial  or  appeal  work,  and  that  he  had  no  clerk.  At 
the  time  the  motion  was  made  to  declare  the  appeal  abandoned  the  re- 
spondent had  not  been  prejudiced  by  the  delay,  as  the  appeal  could 
npt  in  any  event  be  heard  before  the  first  Monday  in  October.  Al- 
though we  are  loath  to  interfere  in  a  matter  which  involves  the  exer- 
cise of  the  discretion  by  the 'court  below,  we  think  it  will  best  subserve 
the  interests  of  justice  to  relieve  the  appellant  from  the  consequences 
of  his  default. 

Order  reversed,  with  $10  costs  and  disbursements  to  respond^t, 
and  motion  granted,  upon  appellant  stipulating  to  serve  and  file  the 
printed  case  and  points  on  appeal  in  time  for  argument  at  the  Novem- 
ber term ;  the  appeal  to  be  regarded  as  abandoned  in  the  event  of  his 
default. 


(109  Mlsa  Rep.  48) 

BIDOR  v.  PHILLIPS  et  aL 

(SapreAie  Court,  Special  Tenn,  Dutchess  County.    October  11»  1019.) 

3L  Tenancy  in  comkon  ^=»38(8)— Evidence  that  on  roBECLosuBX  one  oo- 

TENANT  WAS  REAL  FURCHASEB  IN  NAME  OF  THIBD  PABTT. 

In  a  suit  by  an  infant  tenant  In  common  against  her  cotenant  and  one 
who  purchased  the  common  property  on  foreclosure  of  a  mortgage,  evi- 
dence held  to  show  that  the  cotenant  was  the  real  owner  of  the  property, 
and  that  he  consented  to  foreclosure  of  the  mortgage  for  the  purpose  of 
cutting  off  the  infant  tenant's  interest,  buying  it  in  through  a  third  person. 

2.  Tenancy  in  common  ^=»19(5) — Acquisition  of  onTSTANDiNo  title  by  one 

COTENANT  FOB  BENEFTT  OF  ALL. 

One  tenant  in  common  cannot  purchase  an  outstanding  claim  or  title 
to  the  exclusion  of  his  cotenant,  and  such  purchase  is  presumed  to  be  for 
the  benefit  of  all;  hence,  where  a  tenant  iu  common,  for  the  purpose  ot 
cutting  off  the  interest  of  an  infant  cotenant,  allowed  the  premises  to  be 
sold  on  mortgage  foreclosure,  and  bought  the  same  in  through  a  third 
person,  such  tenant  in  common  will  be  compelled  to  hold  the  outstanding 
title  for  the  benefit  of  the  infant  cotenant,  who  did  not  acquiesce,  upon 
the  infant's  contribution  of  her  share  of  all  lawful  expenditures. 

Action  by  Pearl  Rider,  an  infant  under  the  age  of  14  years,  by 
Harry  M.  Rider,  her  guardian  ad  litem,  against  Lena  Phillips  and  oth- 
ers, to  impress  a  trust  on  real  property.    Judgment  for  plaintiflF. 
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Bick,  Godnidc  &  Freedman,  of  Brooklyn,  for  plaintiff/ 
Robert  W.  Doughty,  of  Beacon,  for  defendant  Phillips. 
Graham  Witscfaief ,  of  Newburgh,  for  defendant  Edelman* 

YOUNG,  J.  This  action  is  brought  to  impress  a  trust  on  certain 
real  estate  in  Beacon,  N.  Y.,  in  favor  of  plaintiff,  an  infant  2  years  of 
age.  The  premises  were  purchased  by  the  defendants  Peter  Eddman 
and  Harry  M.  Rider  on  May  1,  1913,  from  Stephen  T.  Bannister,  sub- 
ject to  a  first  mortgage  of  $3,000  and  a  purchase-money  mortgage  to 
Bannister  for  $7,000  for  14  years,  payable  in  yearly  installments  of 
$500  each.  The  balance  of  the  purchase  price,  $2,000,  was  paid  in 
cash,  and  the  deed  was  taken  in  the  name  of  Ida  D.  Rider,  the  wife 
of  Harry  M.  Rider,  and  the  mother  of  the  infant  plaintiff. 

By  an  arrangement  made  between  the  defendants  and  Harry  M. 
Rider,  the  latter  collected  the  rents  and  paid  them  to  Edelman,  who 
applied  them  to  the  payment  of  the  carrying  charges  and  in  j-eduction 
of  the  second  mortgage,  and  in  case  of  a  deficiency  he  and  Rider  paid 
each  one-half  thereof.  Ida  D.  Rider  died  September  4,  1917,  intes- 
tate, leaving  her  husband,  Harry  M.  Rider,  and  the  infant  plaintiff, 
who  thereupon  became  seized  of  a  one-half  part  of  the  premises,  sub- 
ject to  her  father's  tenancy  by  the  curtesy. 

In  March,  1918,  Rider  sold  out  his  business  and  left  Beacon,  and 
thereafter  Edelman  collected  the  rents.    Rider  claims  to  have  written 
a  letter  to  Edelman  prior*  to  April  25,  1918,  requesting  a  statement  of 
the  rents,  but  its  receipt  is  denied  by  the  latter.    Thereafter  Rider  re- 
ceived from  Edelman  a  letter,  bearing  that  date,  giving  such  a  state- 
ment, and  showing  a  deficiency  of  $19S.20  to  be  made  up  to  meet  the 
installment  on  the  second  mortgage  due  May  1st,  and  requesting  pay- 
ment by  Rider  of  one-half  thereof.    The  mortgage  had  then  been  re- 
duced to  $5,000.    Rider  testifies  that  he  replied,  requesting  Edelman 
to  apply  to  this  deficiency  $112.42,  which  he  claims  Edelman  then  owed 
him  by  reason  of  the  prior  discount  of  a  note.    Edelman,  however,  de- 
nied the  receipt  of  any  such  letter,  and  also  denies  any  indebtedness 
to  Rider.    Bannister,  the  mortgagee,  pressed  Edelman  for  the  install- 
ment due  on  the  mortgage ;  bu^debnan  requested  him  to  wait  until  he 
could  receive  Rider's  share  of  the  deficiency.    After  waiting  some 
time,  however,  Bannister  finally  commenced  a  foreclosure  action  in 
June.    A  guardian  ad  litem  was  appointed  for  the  infant,  and  Rider 
appeared  by  attorney.    Some  attempt  was  made  by  Rider  to  save  the 
property  from  the  foreclosure,  but  nothing  was  accomplished,  and 
judgment  was  finally  entered,  and  the  property  sold  thereunder  at 
Poughkeepsie.     It  was  bid  in  at  the  sale  by  Peter  Edelman  for  $1 
more  than  the  amount  due,  and  his  brother,  Samuel  Edelman,  there- 
after signed  the  terms  of  sale.    He  assigned  his  bid  to  the  defendant 
Lena  Phillips,  who  was,  a  niece  of  Peter  Edelman,  and  who  testified  that 
before  tihe  sale  she  had  concluded  to  purchase  at  the  foreclosure,  at 
tiie  suggestion  of  Peter  Edelman  that  it  would  be  a  good  investment. 
The  property  was  conveyed  to  her  by  the  referee,  and  Bannister  took 
back  a  purdiase-money  mortgage  for  $4,000,  payable  in  semiannual 
installments  of  $500  each.    The  check  given  to  the  referee  for  the  10 
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per  cent,  on  the  day  of  the  sale  was  that  of  Minnie  PhflUps,  a  sister 
i)f  the  defendant  Lena  Phillips. 

Lena  Phillips  is  22  years  of  age.  She  had  never,  prior  to  this  pur- 
chase, owned  any  real  estate.  At  the  time  of  the  foreclosure  she  had 
several  savings  bank  accounts.  She  testified  that  she  frequently  re- 
ceived money  from  various  members  of  her  family,  including  Peter 
Edelman,  for  various  purposes,  and  he  testified  that  she  often  loaned 
him  money,  which  he  repaid,  and  that  he  also  advanced  moileys  to 
her,  and  the  various  transactions  are  described.  He  did  not  produce 
his  check  book,  showing  the  purpose  of  the  checks  drawn  by  him  dur- 
ing the  period  in  question.  He  testified  that  it  had  probably  been 
thrown  away. 

The  defendants  contend  that  Lena  Phillips  purchased  for  herself 
in  good  faith,  and  not  for  Peter  Edelman,  that  the  latter  owed  no  duty 
to  plaintiff,  his  cotenant,  except  to  refrain  from  any  affirmative  fraudu- 
lent act  to  produce  the  foreclosure  of  her  interest,  and  that  he  was  not 
under  any  obligation  to  advance  money  to  j)rotect  the  property  be- 
yond the  income  derived  therefrom.  Plaintiff,  on  the  other  hand,  urges 
that  Peter  Edelman  is  still  the  real  owner  of  the  property,  that  the 
relations  between  Peter  Edelman  aod  plaintiff  as  tenants  in  common 
were  fiduciary  in  character,  that  he  was  precluded  from  acquiring  an 
outstanding  title  or  interest  in  the  property  for  his  exclusive  benefit, 
and  that  his  purchase  through  Lena  Phillips  inured  to  plaintiff's  bene- 
fit, as  well  as  his  own,  and  impressed  the  property  in  his  hands  with  a 
trust  in  plaintiffs  favor. 

The  contention  by  the  defendant  Edelman  that  after  Ida  Rider's 
death  he  lost  interest  in  the  property  because  it  was  unprofitable, 
that,  he  only  had  $1,000  invested  therein,  and  that  every  year  he 
was  losing  money,  is  not  supported  by  the  evidence.  At  the  time 
of  the  foreclosure  he  had  at  least  $2,000  invested  in  the  property. 
The  $500  annual  installments  paid  on  the  principal  of  the  second 
mortgage  constituted  an  addition  to  the  investment  in  the  property,  and 
cannot  be  treated  as  a  mere  carrying  charge.  The  rents  were  always 
sufficient  to  pay  such  carrying  charges  and  leave  a  surplus  to  be  applied 
on  the  principal  of  the  second  mortgagiiof  approximately  $350.  Clear- 
ly, then,  the  property  produced  a  small  profit. 

[1]  It  is  true  that  Edelman  disclaims  any  present  interest  in  the 
property,  and  there  is  no  direct  evidence  on  the  subject;  but  the  cir- 
cumstances surrounding  the  transactions  and  the  course  of  dealing 
between  the  parties  in  my  opinion  leads  to  the  conclusion  that  he  is 
still  the  real  owner.  Nor  is  there  any  direct  evidence  that  Peter  Edel- 
man's  purpose  in  permitting  this  foreclosure  was  in  order  to  cut  off, 
the  infant  plaintiff's  interest.  But  I  am  unable  to  escape  the  conclusion' 
that  such  was  his  intention.  At  the  time  of  the  default  less  than  $100 
was  necessary  to  pay  the  installment  due,  and  yet  it  is  urged  that  he 
was  willing  to  sacrifice  his  own  investment,  rather  than  advance  it. 

While  it  is  true  that  the  evidence  upon  which  I  base  this  conclusioii 
is  somewhat  meager,  it  must  be  borne  in  mind  that  plaintiff's  evidence 
was  drawn  largely  from  reluctant  and  hostile  witnesses.  I  therefore 
find  that  tibe  defendant  Lena  Phillips  is  really  holding  title  to  the 
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premises  for  the  defendant  Edelman,  and  the  case  must  be  determin- 
ed in  the  same  manner  as  though  he  had  purchased  at  the  foreclosure 
and  taken  title  in  his  own  name. 

[2]  With  this  issue  determined  in  plaintiff's  favor,  the  situation  at 
the  time- of  the  default  and  foreclosure  of  the  second  mortgage  may 
be  thus  summarized :  Edelman,  with  an  investment  of  at  least  $2,000 
in  the  premises,  and  with  a  deficiency  less  than  $100  to  meet  the 
annual  installment  on  the  second  mortgage,  permitted  and  suffered  a 
default,  which  resulted  in  a  sale  under  foreclosure,  at  which  he  pur- 
chased for  himself  for  $1  more  than  the  amount  due,  and  now  holds 
through  Lena  Phillips  the  entire  title,  with  the  intent  which  was 
thereby  consummated  to  acquire  the  interest  of  his  great-niece  and  co- 
tenant,  which  had  descended  to  her  from  her  mother  (his  niece),  and 
in  which  $2,000  or  more  had  been  invested. 

The  rights  and  duties  of  cotenants  in  their  relations  to  each  other 
have  been  considered  in  numerous  cases.  Thus  in  Van  Home  v. 
Fonda,  5  Johns.  Ch.  388,  it  was  held  that,  where  two  devisees  are 
in  possession  of  land  under  an  imperfect  title  devised  by  their  com- 
mon ancestor,  one  of  them  cannot  buy  up  an  outstanding  or  an  adverse 
title  to  disseize  or  expel  his  cotenant,  but  such  purchase  will  inure  to 
their  common  benefit,  subject  to  an  equal  contribution  to  the  expense. 
The  court  in  that  case  said : 

"It  is  not  consistent  with  good  faiih,  nor  with  tbe  duty  wliich  the  connection 
of  the  parties,  as  claimants  of  a  common  subject,  created,  that  one  of  them 
should  be  able,  without  the  consent  of  the  other,  to  buy  in  an  outstanding 
title,  and  appropriate  the  whole  subject  to  himself,  and  thus  undermine  and 
oust  his  companion.  It  would  be  repugnant  to  a  sense  of  refined  and  accurate 
justice.  It  would  be  immoral,  because  it  would  be  against  the  reciprocal  ob- 
ligation to  do  nothing  to  the  prejudice  of  each  other's  equal  claim,  which  the 
relationship  of  the  parties,  as  Joint  devisees,  created.  Community  of  interest 
produces  a  community  of  duty,  and  there  is  no  real  difference,  on  the  ground 
of  policy  and  justice,  whether  one  cotenant  buys  up  an  outstanding  incum- 
brance, or  an  adyerse  title,  to  disseize  and  expel  his  cotenant.  It  cannot  be 
tolerated,  when  applied  to  a  common  subject,  in  which  the  parties  had  equal 
concern,  and  which  created  a  mutual  obligation  to  deal  candidly  and  benevo- 
laiUy  with  each  other  and  to  cause  no  harm  to  their  joint  Interest." 

In  Knolls  v.  Barnhart,  71  N.  Y.  474,  it  was  held  that  where  a 
widow  paid  a  mortgage,  took  an  assignment  to  herself,  subsequently 
foreclosed,  and  bid  in  the  premises,  the  interest  of  the  heirs  were  not 
thereby  cut  off.  The  court  said  that  it  is  a  general  rule  that  one  tenant 
in  common  cannot  purchase  in  an  outstanding  claim  or  title  to  the 
exclusion  of  his  cotenant. 

In  Peck  V.  Peck,  110  N.  Y.  64,  17  N.  E.  383,  it  appeared  that  one 
of  the  tenants  in  common  purchased  a  mortgage  on  the  premises  for 
less  than  its  face  and  sought  to  charge  his  cotenants  with  contribu- 
tion for  the  full  amount.  It  did  not  appear  that  at  the  time  he  pur- 
chased there  was  any  intention  by  the  mortgagee  to  foreclose,  nor  any 
pressing  necessity  to  take  care  of  the  mortgage.  It  was  held  that  he 
could  only  require  his  cotenants  to  contribute  their  share  of  the  amount 
he  had  paid,  citing  Van  Home  v.  Fonda,  supra,  110  N.  Y.  73,  17  N.  E. 
383. 
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In  Carpenter  V.  Carpenter,  131  N.  Y.  101,  29  N.  E:  1013,  27  Ahl 
St.  Rep.  569,  it  appeared  that  executors,  although  having  sufficient 
moneys  in  their  hands  to  pay  interest  on  the  mortgages,  defaulted 
and  induced  the  holders  to  foreclose.  Different  portions  of  the  prop- 
erty were  bid  in  by  certain  of  the  children,  and  the  interest  of  the  plain- 
tiffs, who  were  cotenants,  was  thereby  divested.  It  was  held  that  the 
titles  acquired  in  the  foreclosure  were  subject  to  a  trust  in  plaintiffs' 
favor. 

In  Allen  v.  Arkenburgh,  2  App.  Div.  452,  37  N.  Y.  Supp.  1032, 
affirmed  158  N.  Y.  697,  S3  N.  E.  1122,  it  appeared  that  certain  of  the 
parties  owned  property  in  New  Jersey  as  tenants  in  common,  which 
was  about  to  be  sold  in  partition  at  a  loss;  that  one  of  the  tenants 
promised  that,  if  the  others  would  not  bid,  he  would  buy  it  in,  pay  the 
charges,  and  divide  the  surplus  equally  among  the  tenants  in  common. 
He  bought  it  in,  took  title,  and  thereafter  died,  and  the  property  was 
sold  under  a  power  of  sale  contained  in  his  will.  It  was  held,  among 
other  things,  that  the  presumption  is  ordinarily  that  a  tenant  in  com- 
mon who  purchases  an  outstanding  interest  does  so  for  the' benefit  of 
all  proprietors. 

In  Collins  v.  Collins,  13  N.  Y.  Supp.  28,^  affirmed  131  N.  Y.  648, 
30  N.  E.  863,  it  was  held  that,  where  a  joint  owner  of  property  pur- 
chased at  a  foreclosure  sale  under  a  mortgage  which  had  been  as- 
signed to  a  student  in  his  office,  the  title  acquired  by  him  was  sub- 
ject to  a  trust  in  favor  of  his  cotenant. 

In  Streeter  v.  Shultz,  45  Hun,  406,  affirmed  127  N.  Y.  652,  27  N. 
E.  857,  it  appeared  that  plaintiff  conveyed  to  Charles  Shultz  one- 
half  of  certain  premises,  subject  to  a  mortgage  of  $7,500.  Thereafter 
the  mortgage  was  foreclosed,  the  premises  being  sold  to  one  Christie, 
who  bid  in  behalf  of  and  assigned  his  bid  to  Shultz,  who  took  a  deed 
of  the  premises.  There  was  no  agreement  that  Shultz  was  to  buy  for 
himself  and  plaintiff,  and  the  price  paid  was  the  full  value.  It  also 
appeared  that  plaintiff  thereafter  sold  all  his  personal  property  to 
Shultz,  and  that  Shultz  had  obtained  a  grant  of  land  under  water 
from  the  state,  and  built  docks  and  buildings  at  a  very  large  expense. 
Plaintiff  appears  to  have  acquiesced  in  the  purchase  by  Shultz  at  the 
foreclosure,  and  never  made  any  objection  thereto  until,  many  years 
later,  he  commenced  an  action  to  redeem  his  undivided  one-half  from 
the  foreclosure.  The  court  held,  first,  that  the  fact  that  Shultz  was  a 
tenant  in  common  with  plaintiff,  with  no  duties  toward  him  other 
than  such  as  necessarily  arose  from  the  cotenancy,  did  not  prevent 
him  from  purchasing  the  premises  for  his  own  benefit,  and  that  the 
subsequent  acts  of  the  plaintiff  and  his  long  acquiescence  in  the  pur- 
chase by  Shultz  would  defeat  his  claim,  even  if  originally  good. 

In  Dolan  v.  Cummings,  116  App.  Div.  787,  102  N.  Y.  Supp.  91, 
affirmed  193  N.  Y.  638,  86  N.  E.  1123,  it  was  held  that  a  relation  of 
confidence  and  trust  exists  between  brothers  and  sisters,  who  are 
tenants  in  common  of  lands,  and  if  one  tenant  conceals  the  fact  that 

1  Reported  in  full  In  tbe  New  York  Supplement;  reported  as  a  memorandum 
decision  without  opinion  In  59  Hun,  620. 
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•he  has  had  a  specific  oflFer  for  the  real  estate,  and  induces  his  cotenants 
to  sell  their  interests  to  himself  at  a  lower  value,  they  are  entitled  to 
rescind  the  sale  on  discovering  the  offer.  In  that  case  the  question  of 
the  relation  of  tenants  in  common  was  discussed  by  Gaynor,  J.,  in  a 
concurring  opinion  as  follows : 

•The  question  whether  the  mere  relation  of  tenancy  in  common  creates  a 
fiduciary  relaticm  among  the  tenants  in  respect  of  the  common  property  seems 
to  be  unsettled.  In  the  cases  of  Van  Home  v.  Fonda,  5  Johns.  Gh.  388,  Dick- 
inson V.  Codwise,  1  Sandf.  Oh.  214,  and  WeUs  v.  Chapman,  4  Sandf.  Ch.  333, 
there  were  other  elements  besides  the  mere  relation.  The  opinion  of  the  lower 
court  in  the  case  of  Graham  v.  Luddington,  19  Hun,  251,  note,  was  in  the  af- 
firmatlTe,  while  the  opinion  of  the  three  Judges  on  appeal  In  the  case  of 
Streeter  v.  Shultz,  46  Hun,  406,  was  in  the  negative.  In  the  case  of  Peck  v. 
Peck,  110  N.  Y.  64  [IT  N.  E.  383],  there  were  also  other  elements.  In  the  case 
of  Abbey  v.  Wheeler,  85  Hun,  226  02  N.  Y.  Supp.  1069],  it  was  held  that  a 
suit  for  an  accounting  would  not  lie  by  a  tenant  in  common  against  his  co- 
tenant,  on  the  ground  that  there  was  no  fiduciary  relation  between  tenants  in 
common,  and  therefore  nothing  to  give  equity  Jurisdiction  of  such  a  suit. 
And  so  our  cases  in  this  state  run.  There  is  a  diversity  of  opinion  elsewhere. 
Mr.  Bispham,  however,  in  his  sdentilic  and  altogether  able  treatise  on  the 
Principles  of  Equity,  enumerates  the  relation  of  tenants  in  common  among 
those  out  of  which  arises  ipso  facto  a  fiduciary  relation  (7th  Bd.  (  93) ;  and 
the  case  of  DufT  v.  Wilson,  72  Pa.  442,  warrants  his  text.  The  present  case 
not  only  brings  the  question  up  squarely,  but  shows  that  it  ought  to  be  decided 
in  the  afilrmative." 

In  the  above  cases,  although  differing  in  their  facts  from  the  case 
at  bar,  one  dear  and  dominant  principle  is  laid  down,  which  in  my 
opinion  is  equally  applicable  to  the  situation  here.  One  tenant  in  com- 
mon cannot  purchase  an  outstanding  claim  or  title  to  the  exclusion  of 
his  cotenant,  and  such  a  purchase  is  presumed  to  be  for  the  benefit 
of  all. 

I  do  not  think  the  case  of  Streeter  v,  Shultz  is  at  war  with  this 
principle.  In  that  case  the  plaintiff  was  of  full  age  and  acquiesced  in 
the  purchase,  openly  made  for  full  valuation  by  his  cotenant,  with 
full  knowledge  and  without  raising  any  objection  until  many  years 
later,  after  defendant  had  expended  large  sums  of  money  in  improve- 
ments on  the  property. 

Edelman's  purchase,  therefore,  is  presumed  to  have  been,  not  for 
himself  alone,  but  for  plaintiff,  his  cotenant,  as  well,  and  unless  that 
presumption  has  been  rebutted  by  the  evidence,  it  is  conclusive  of  this 
case.  In  my  opinion  this  presumption  has  not  been  overcome,  and 
I  therefore  find  that  the  real  estate  in  question  is  impressed  with  a 
trust  in  favor  of  plaintiff  to  the  extent  of  her  half  interest  as  a  tenant 
in  common,  and  that  she  is  entitled  to  a  conveyance  of  such  interest  by 
the  defendant  Phillips,  and  to  an  accounting  of  the  rents  and  profits, 
subject,  however,  to  contribution  by  her  of  her  share  of  all  lawful  ex- 
penditures made  by  the  defendants  upon  the  property. 

Decision  and  judgment  may  be  agreed  upon  or  settled  upon  notice. 
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WILLIAMS  y.  GALLATIN,  CommiseAiiDer  ot  Parks,  et  aL 
(Supreme  CJourt,  Special  Term,  New  York  Ck>Qnty.    July,  1919.) 

MUNIOIPAL    COBPOBATIONS   ^S>721(4)— LEABB  OF   BTTIXDIITO   IN   CSNTBAL   PABK 
FOB  KUSEXTM  FUBPOSEa  VALID. 

The  dty  of  New  York,  under  Greater  New  York  Charter,  H  613,  621, 
622,  and  section  244a,  as  added  by  Laws  1914,  c.  466^  embodying  a  pro- 
vision  of  Laws  1859,  c  349,  and  acts  amendatory  thereto,  under  which 
Central  Park  was  acquired  and  authorizing  maintenance  of  museums 
therein  notwithstanding  sections  612,  627,  may  lawfully  lease  arsenal 
building  in  Central  Park  to  a  corporation  chartered  by  Laws  1911,  c 
152,  §  2,  to  promote  methods  of  safety  and  sanitation  and  for  museum 
purposes. 

Taxpayer's  action  for  injunction  by  William  H.  Williams  against 
Francis  D.  Gallatin,  as  Commissioner  of  Parks  of  the  City  of  New 
York,  for  the  boroughs  of  Manhattan  and  Richmond,  and  the  City  of 
New  York  and  Safety  Institute  of  America.    Complaint  dismissed. 

William  B.  Roulstone,  of  New  York  City,  for  plaintiff. 

William  J.  Moran,  of  New  York  City,  for  defendant  Safety  Insti- 
tute of  America. 

William  P.  Burr,  Corporation  Counsel,  of  New  York  City,  for  de- 
fendants Gallatin  and.City  of  New  York. 

lyUCE,  J.  The  plaintiff,  a  taxpayer,  seeks  to  enjoin  the  defendant 
New  York  city  park  commissioner  from  executing  a  lease  of  the  Ar- 
senal Building  in  Central  Park  to  the  other  defendant,  Safety  Institute 
of  America,  for  a  term  of  ten  years,  upon  the  ground  that  the  use  of 
the  premises  by  the  tenant  for  the  purposes  expressed  in  the  lease  is 
contrary  to  the  Greater  New  York  Charter  in  that  it  is  f ordgn  to  park 
purposes.  The  complaint  alleges  that  Central  Park  is  a  public  park, 
owned  by  the  city  of  New  York ;  that  the  Arsenal  Building  is  located 
in  Central  Park,  and  is  a  part  thereof,  and  is  intended  for  use  solely 
as  public  park  property;  that  the  defendant  Francis  D.  Gallatin,  as 
commissioner  of  parks,  is  the  chief  executive  in  charge  of  the  admin- 
istration, management,  and  control  of  Central  Park  and  of  the  Ar- 
senal Building ;  that  under  the  provisions  of  section  612  of  the  Greater 
New  York  Charter  (Laws  1901,  c.  466)  said  Francis  T>.  Gallatin,  as 
commissioner  of  parks,  is  charged  with  the  duty  of  maintaining  the 
beauty  and  utility  of  Central  Park,  and  is  further  charged  with  the 
duty  of  instituting  and  executing  all  measures  for  the  improvement 
thereof,  for  ornamental  purposes  and  for  the  beneficial  uses  of  the 
people  of  the  city  of  New  York,  and  that  he  is  further  charged  with 
the  duty,  among  others,  of  preventing  any  use  of  Central  Park  which 
does  not  aid  the  beneficial  use  thereof  by  the  people  of  the  city  of 
New  York,  and  does  not  contribute  to  its  use  and  enjoyment  by  said 
people ; .  that  under  section  627  of  the  Greater  New  York  Charter  it 
is  unlawful  for  the  defendants  to  grant,  use,  or  occupy  for  the  pur- 
poses of  a  public  fair  or  exhibition  any  portion  of  Central  Park ;  that 
the  defendants  entered  into  a  certain  agreement  in  writing,  a  copy 
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of  which  is  attached  to  the  complaint;  that  the  defendants  planned  to 
proceed  with  the  performance  and  execution  of  the  terms  of  this 
lease,  and  with  the  use  and  alteration  of  the  said  Arsenal  Building; 
that  the  use  of  Central  Park  or  the  Arsenal  Building  for  any  of  the 
purposes  referred  to  is  illegal,  and  violates  the  sections  of  the  Greater 
New  York  Charter  referral  to,  and  will  not  aid  in,  but  will  impede 
and  materially  hinder,  the  bendidal  use  of  the  said  Central  Park  by 
the  public  and  the  people  of  the  city  of  New  York,  and  will  not  con- 
tribute to,  but  will  detract  from,  the  use  and  enjoyment  of  the  said 
Central  Park  by  the  public  and  people  of  the  city  of  New  York,  and 
will  not  enhance,  but  will  diminish,  the  opportunities  of  the  people  and 
public  of  the  city  of  New  York  to  use  and  enjoy  the  said  Central 
Park  as  a  place  of  resort,  amusement,  recreation  and  exercise ;  that  it 
was  illegal  for  the  defendants  to  enter  into  said  lease,  and  that  the 
defendant  Gallatin,  as  commissioner  of  parks,  exceeded  his  power  in 
executing  said  lease;  and  that  the  erection,  construction,  alteration 
and  occupancy  of  the  Arsenal  Building  will  substantially  damage  and 
injure  the  property  of  the  city  of'  New  York,  and  will  damage  and 
injure  the  said  Central  Park  in  its  use  and  enjoyment  by  the  tax- 
payers, citizens  and  public  of  the  city  of  New  York.  The  lease  re- 
cites it  is  made  "in  order  to  promote  and  increase  the  public  enjoy- 
ment, use  and  convenience  of  the  public  park  known  as  Central 
Park."  The  lease  further  provides  that  the  said  building,  after  it 
shall  have  been  altered  and  repaired  as  herein  provided  for,  shall  be 
kept  open  and  accessible  to  the  public  hereafter  free  of  all  charge 
throughout  the  year,  five  days  in  each  week,  one  of  which  shall  be 
Sunday  afternoon,  and  also  for  two  evenings  in  each  week,  within 
such  hours  and  subject  to  such  rules  and  regulations  as  may  be  de- 
termined by  the  trustees  of  said  institute;  and  also  that  on  the  two 
days  in  each  week  during  which  said  building  may  remain  closed  to 
the  general  public  it  shall  be  open  and  accessible  to  students,  schools, 
and  societies  organized  for  the  purpose  of  promoting  means  and 
methods  of  safety  and  sanitation  within  such  hours  and  subject  to 
such  rules  and  regulations  as  may  be  determined  by  the  trustees  of 
said  institute."  The  defendant  Safety  Institute  of  America  was 
formerly  known  as  the  American  Museum  of  Safety,  but  on  November 
22,  1918,  by  order  of  this  court,  the  said  name  American  Museum  of 
Safety  was  changed  so  that  said  corporation  defendant  is  now  named 
the  Safety  Institute  of  America.  The  American  Museum  of  Safety, 
now  the  Safety  Institute  of  America,  was  incorporated  by  chapter 
152  of  the  Laws  of  1911,  which,  by  section  2  thereof,  defines  its  ob- 
jects as : 

"Sec.  2.  The  objects  of  the  corporation  hereby  created  are  to  study  and 
promote  means  and  methods  of  safety  and  sanitation  and  the  application 
thereof  to  any  and  aU  public  or  private  occupations  whatsoever,  and  of  ad- 
yandng  knowledge  of  kindred  subjects;  and  to  that  end  to  establish  and 
maintain  a  museum,  Ubrary  and  laboratories,  and  their  branches  wherein  all 
matters,  methods  and  means  for  improving  the  general  condition  of  the  people 
as  to  their  safety  and  health  may  be  studied,  tested,  and  promoted,  with  a 
view  to  lessening  the  number  of  casualties  and  avoiding  the  causes  of  physi- 
cal suffering  and  of  premature  death,  and  to  disseminate  the  results  of  such 
study,  researcbea  and  test  by  lectures,  exbibitions  and  other  publications," 
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Chapter  466,  Laws  of  1914  (Greater  New  York  Charter,  §  244a), 
authorizes  the  board  of  estimate  and  apportionment  of  the  city  of 
New  York  to  appropriate  annually — 

"Such  sum  as  it  may  deem  proper,  not  exceeding  fifty  thousand  dollars,  for 
the  keeping,  preservation,  and  exhibition  of  safety  devices  and  means  and 
methods  of  safety  and  sanitation  in  the  building  or  any  part  thereof  in  tne 
city  of  New  York  now  or  hereafter  occupied  by  tlie  American  Museum  of 
Safety." 

The  lease  prohibits  any  commercial  transactions  or  gainful  pursuits 
upon  the  demised  premises.  No  rent  is  reserved  in  the  lease,  but  the 
tenant  is  obligated  to  expend  not  less  than  $50,000  in  alterations,  re- 
pairs and  improvements  upon  the  demised  premises  according  to  plans 
subject  to  the  park  commissioner's  approval.  The  tenant's  covenants 
comply  with  the  requirements  of  section  244a  of  the  charter,  the 
lease  providing : 

'"The  said  building  ♦  •  ♦  ghaU  be  kept  open  and  accessible  to  the  pub- 
lic hereafter  free  of  all  charge  throughout  the  year,  five  days  in  each  week,  one 
of  which  shall  be  Sunday  afternoon,  and  also  for  two  eveninga  in  each 
week,  within  such  hours  and  subject  to  such  rules  and  regulations  as  may  be 
determined  by  the  trustees  of  said  museum ;  and  also  that  on  the  two  days 
in  each  week  during  which  said  museum  may  remain  closed  to  the  general  pub- 
lic it  shall  be  open  and  accessible  to  students,  schools,  and  societies  organised 
for  the  purpose  of  promoting  means  and  methods  of  safety  and  sanitation 
within  such  hours  and  subject  to  such  rules  and  regulations  as  may  be  detei^ 
mined  by  the  trustees  of  said  museum." 

The  public  functions  performed  by  the  tenant  are  sufficiently  es- 
tablished by  its  objects,  stated  in  chapter  152,  Laws  of  1911,  the  au- 
thority to  the  city  of  New  York  to  appropriate  money  for  the  cor- 
porate purposes,  and  the  covenants  in  the  lease  requiring  the  premises 
to  be  accessible  to  the  public.  The  argument  of  the  plaintiff  is  based 
on  his  assumption  that  any  use  of  the  lands  included  in  Central  Park 
for  purposes  other  than  playgrounds  or  resting  places,  is  illegal;  in 
other  words,  that  a  park  should  consist  solely  of  trees  and  grass.  It 
is  well  established  that  park  lands  may  be  put  to  many  uses  without 
violation  of  law.  The  laws  under  which  Central  Park  was  acquired 
and  amendatory  acts  thereto  provided  for  the  establishment  and  main- 
tenance within  the  limits  of  the  park  of  museums,  zoological  or  other 
gardens,  collections  of  natural  history,  observatories  or  works  of  art. 
Laws  of  1859,  c.  349,  and  acts  amendatory  thereto.  This  provi- 
sion has  been  carried  into  the  Greater  New  York  Charter.  Greater 
New  York  Charter,  §§  613,  621,  622. 

The  decisions  of  the  courts  of  this  state  have  recognized  that  the 
establishment  of  a  restaurant  in  a  public  park  is  a  proper  use  of  the 
park  property.  Gushee  v.  City  of  New  York,  42  App.  E>iv.  37,  58  N. 
N.  Supp.  967 ;  Gredinger  v.  Higgins,  139  App.  Div.  606,  124  N.  Y. 
Supp.  22.  It  has  also  been  recognized  that  the  use  of  park  property 
for  horticultural  gardens  and  for  instruction  and  recreation  of  the 
public  is  a  proper  use.  International  Garden  Club,  Inc.,  v.  Hennessy, 
104  Misc.  Rep.  141,  172  N.  Y.  Supp.  8.  The  acts  and  decisions  above 
referred  to  fully  establish  that  educational  features  as  well  as  pro- 
vision for  the  health  and  comfort  of  the  public  are  proper  attributes 
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of  a  public  park.  The  city  of  New  York  lias  authority,  under  the 
charter,  to  establish  the  museum  proposed  to  be  maintained  by  the 
defendant  Safety  Institute  of  America,  and  to  utilize  the  Arsenal  Build- 
ing for  that  purpose,  and  this-  authority  exists,  whether  the  title  to  Cen- 
tral Park  is  held  by  the  city  in  its  capacity,  as  an  agency  of  the  state, 
or  as  a  private  owner.  What  the  city  can  do  itself  it  can  do  through 
the  legally  constituted  corporation  created  by  the  Legislature  for  that 
purpose.  Gushee  v.  City,  supra.  The  complaint  does  not  allege  that 
the  Arsenal  is  to  be  used  for  any  purpose  other  than  that  expressed 
in  the  lease.  Such  a  use  is  within  the  statutory  provisions  creating 
Central  Park,  and  therefore  the  plaintiflE's  cause  of  action  fails.  The 
motion  for  judgment  on  the  pleadings  dismissing  the  complaint  be- 
cause it  fails  to  state  a  cause  of  action  is  granted  and  the  complaint 
dismissed. 
Judgment  accordingly. 


(lOS  Misc.  Bep.  168) 
FBBVBKT  MACHINBRT  CO.  V.  HOLIANDBB  MAOHINBKT  C30.  et  aL 

(Supreme  Court,  Special  Tenn,  New  York  County.    July,  1919.) 

1.  TrADE-MABKS    and    TBADE-NAME8    ^=^58 — IMITATION    OF   TBADE-HABKS    AND 

LABELS  BESTRAINED. 

Where  deslgD  of  plaintiUTs  trade-mark  on  new  and  secondhand  ma- 
chinery was  Identical  with  defendants*  trade-mark,  on  secondhand  ma- 
chinery adopted  over  ten  years  later,  and  court  is  satisfied  that  the  de- 
Tlces  nsed  aire  identical  and  that  the  character  of  type,  words  used,  and 
arrangements  of  words  are  almost  identical  in  both  trade-marks,  plain- 
tiff is  entitled  to  restrain  defendants,  its  competitors,  from  using  stny  imi- 
tation of  its  trade-mark  and  label. 

2.  TBADS-MABKS  AND  TBADE-NAMES  <g=»57— SiMILABITY  NO  LESS  OBJECTIONABLE 

BECAUSE  NOT  EXACT  COPY. 

Though  there  are  differences  in  names,  etc.,  the  similarity  between 
plaintiff's  earlier  trade-mark  and  defendants'  trade-mark  is  no  less  ob- 
jectionable because  its  separate  features,  when  examined  in  detail,  are 
not  found  to  be  copies  of  corresponding  features  of  plaintiff's  trade-mark. 

3.  Tbade-maiiks  and  tkadb-naicbs  «s»57 — Test  or  iNVBiNOBifENT  whsthek 

OBDINABT  PXTBGHASEB  WOULD   BE  DECEIVED. 

It  is  not  necessary,  to  constitute  infringement,  that  every  element  of  a 
trade-mark  be  appropriated,  or  that  trade-mark  be  completely  copied; 
the  test  being  whether,  taking  into  account  the  resemblances  and  differ- 
ences, the  former  are  so  marked  that  the  ordinary  purchaser  is  likely  to 
be  deceived  thereby. 

i.  TEADE-MABKS    AND   TBADE-NAMKS   ^=S»57 — PbOOT   TBAT   ANT    ONE    HAD   BEEN 
DECEIVED  UNNECESSAB7. 

It  is  no  defense  to  a  motion  to  enjoin  use  of  any  imitation  of  plaintiff's 
trade-mark  and  label,  etc.,  that  there  is  no  proof  that  any  one  had  been 
deceived  by  the  similarity  in  the  two  trade-marks;  liability  to  deception 
being  sufficient  ground  for  Injunction. 

Motion  by  the  Frevert  Machinery  Company  against  the  Hollander 
Machinery  Company  and  others  for  an  injunction.    Motion  granted. 

Jay  NoMe  Emley,  of  New  York  City,  for  the  motion. 
David  P.  Siegel,  of  New  Ycwrk  City,  opposed. 

^=»For  other  eates  see  same  topic  A  KBT-NtJMBBni  in  all  Key-Numbered  DIgesti  A  Indezea 
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LUCE,  J.  [1]  This  IS  a  motion  "for  an  order  restraining  the  de- 
fendants, their  servants  and  agents,  from  placii^  or  causing  to  be 
placed  upon  their  tools  and  machinery  any  imitation  of  the  plaintiff's 
trade-mark  and  label,"  etc.  Plaintiif  and  defendant  are  both  in  the 
same  line  of  business,  with  the  exception  that  plaintiff  deals  in  both 
new  and  secondhand  machinery,  whereas  defendant  deals  solely  in 
secondhand  machinery.  It  appears  that  plaintiflf's  trade-mark  was 
adopted  in  1907,  and  that  the  trade-mark  of  defendant  was  adopted  by 
it  about  6  months  ago.  The  papers  before  the  court  show  that  the 
plaintiff  and  its  predecessor  in  interest  have  extensively  advertised  the 
said  trade-mark  through  catalogues  and  otherwise  through  the  mails 
for  a  great  number  of  years,  and  its  trade-mark  is  generally  known  to 
the  machinery  trade.  It  also  appears  that  the  plaintiff  has  had  man- 
ufactured for  it  and  sold  under  its  own  name  and  trade-mark  hand 
power  traveling  cranes  and  polishing  machines,  and  that  all  machines 
and  tools  sold  by  it  have  borne  this  trade-mark.  By  the  affidavit  of  one 
Cotton,  a  customer  of  plaintiff's,  it  appears: 

"My  sole  galdance  in  buying  machinery,  either  new  or  secondhand,  is  by 
reason  of  the  Frevert  Machinery  Company  trade-mark,  and  I  am  not  pri- 
marily concerned  with  the  name  or  make  of  the  machinery.  In  fact,  I  have 
bought  machines  irrespective  of  the  maker,  simply  because  the  trade-mark  of 
the  Ftevert  MaxJiinery  Company  appeared  on  the  machinery  and  tools." 

In  the  affidavit  of  one  Robidoux,  another  customer  of  plaintiff,  it 
is  said : 

"Whenever  I  need  machinery  I  am  guided  almost  entirely  by  the  recom* 
mendations  of  the  Frevert  Machinery  Company  with  reference  to  my  needs, 
and  neVer  buy  anything  on  the  strength  of  the  name  of  the  maker  alone.  If 
the  Frevert  Machinery  Company's  trade-mark  Is  upon  a  machine,  I  am  satis- 
fled  to  buy  same  from  the  plaintiff  herein,  either  new  or  secondhand." 

Plaintiff  alleges,  and  the  proof  shows,  that  it  does  sell  its  tools  or 
machines  because  its  trade*mark  is  affixed  thereto,  and  that  many  of 
its  customers  rely  entirely  upon  the  plaintiff's  recommendations  on 
tools  and  machines,  and  plaintiff  attaches  its  trade-mark  to  the  ma- 
chines and  tools  sold  by  it.  Catalogues  are  submitted  showing  ma- 
chines that  plaintiff  sells  under  its  trade-marks.  Plaintiff  submits 
proof  that  its  sales  manager  was  deceived  into  believing  that  defend- 
ant's trade-mark  was  that  of  the  plaintiff.  Defendant  admits  that  its 
attention  was  called  to  the  similarity  in  design  of  the  two  trade-marks, 
and  that — 

"It  agreed  to  destroy  the  name  plates  on  hand,  provided  plaintiff  paid  it 
the  value  thereof ,  to  wit,  $30,  and  to  discontinue  using  same,  for,  rather  than 
become  involved  In  a  lawsuit  the  defendant  was  willing  to  discontinue  the 
particular  design,  since  same  meant  nothing  in  a  business  way." 

■  Defendant's  president  admits  in  his  affidavit  that  the  design  of  the 
defendant's  trade-mark  is  identical  with  that  of  the  plaintiff.  A  com- 
parison of  the  two  trade-marks  in  question  shows  that  the  devices 
used  are  identical,  and  the  character  of  type,  words  used,  and  their 
arrangement  are  almost  identical. 

[2]  True,  there  are  differences  in  names,  etc.;  but  the  similarity 
between  the  two  trade-marks  is  none  the  less  objectionable,  because 
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its  separate  f eattires,  when  examined  in  detail,  are  not  found  to  be 
copies  of  the  corresponding  features  in  plaintiff's  trade-mark.  See 
Luyties  Bros.  v.  Zimmermann  &  Co.,  149  App.  Div.  542,  133  N.  Y. 
Supp.  997;  Kalish,  Inc.,  v.  Harper,  184  App.  Div.  684,  172  N.  Y. 
Supp.  470. 

[I]  It  is  not  necessary,  to  constitute  infringement,  that  every  ele- 
ment of  a  trade-mark  be  appropriated,  nor  that  the  trade-mark  be 
completely  copied.  A  proper  test  is  whether,  taking  into  account  the 
resemblances  and  differences,  the  former  are  so  marked  that  the  ordi- 
nary purchaser  is  likely  to  be  deceived  thereby.  In  the  case  at  bar 
it  is  admitted  that  the  design  of  plaintiff's  trade-mark  has  been  copied 
by  defendant,  or  at  least  that  the  designs  are  identical,  and  a  compari- 
son of  the  two  trade-marks  convinces  the  court  that  the  character  of 
the  lines  and  the  arrangement  of  the  words  are  identical.  Plaintiff's 
trade-mark  is  a  fanciful  and  arbitrary  one,  and  the  use  of  an  almost 
identical  trade-mark  by  a  competitor  in  trade  for  similar  tools  and 
machinery  is  a  very  obvious  invasion  of  plaintiff's  rights.  It  is  no 
defense  to  say  that  the  plaintiff  has  no  trade-mark  in  the  words  "lathes, 
shapers,  millers,  planers,  tools."  Plaintiff  does  not  claim  to  have  a 
trade-mark  in  these  words.  Plaintiff's  trade-mark  is  in  the  design, 
and  the  words  are  merely  incidental.  Defendant  may  use  the  same 
words,  provided  it  does  not  make  use  of  the  same  design. 

[4]  Defendant  makes  much  of  the  point  that  no  one  has  been  shown 
to  have  been  deceived  by  the  similarity  in  the  two  trade-marks.  Plain- 
tiff shows  that  its  sales  manager  was  so  deceived.  However,  it  is  no 
defense  to  a  motion  for  an  injunction  that  no  such  proof  was  sub- 
mitted. As  was  said  in  T.  A.  Vulcan  v.  Myers,  139  N.  Y.  364,  367, 
34N.E.  904,  905: 

"No  evidence  was  given  or  offered  to  show  that  any  perspn  had  actually 
been  deceived  by  the  Imitation  of  the  plaintiff's  trade-mark,-  and  we  think 
that  none  was  necessary  for  the  maintenance  of  the  action.  It  is  the  liability 
to  deception  which  the  remedy  may  be  invoked  to  prevent*'* 

In  Kalish  v.  Harper,  supra,  the  court  said: 

"The  motion  for  an  Injnnctlon  was  denied  upon  the  tn^nnd  that  there  was 
no  proof  of  deception.  No  such  proof  Is  necessary.  Although  the  complaint 
alleges  that  the  simulation  of  plaintiff's  trade-mark  tended  to  and  did  resnlt 
in  deception,  the  right  to  an  injunction  sufficiently  appears  when  it  is  shown 
that  there  has  been  an  unlawful  invasion  of  plaintiff's  property  right  in  its 
trade-mark." 

It  is  the  liability  to  deception  and  consequent  injury  which  justifies 
I         the  issuance  of  an  injunction.    See  German- American  Button  Co.  v, 
I         Heymsfeld,  Inc.,  170  App.  Div.  416,  421,  156  N.  Y.  Supp.  223.    Mo- 
I         tion  is  granted,  with  $10  costs. 
'  Motion  granted,  with  $10  costs. 
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MACKENZIE  et  al.  v.  SEABOARD  NAT,  BANK  et  aL  * 

(Supreme  Court,  Special  Tenn,  New  York  County.    July,  1919.) 

DiBcovEBY  ^=>^7 — Vacation  op  obdeb  fob  examination  befobe  tbiau 

Where  one  defendant  to  an  action  for  damages  for  conversion  of  8to<^ 
had  previously  been  sentenced  on  his  conviction  of  larceny  thereol;  and  the 
only  special  circumstances  rendering  his  examination  before  trial  neoes- 
aary  were  those  relating  to  his  release  on  parole,  the  order  for  examina- 
tion would  be  vacated,  where  his  deposition  was  sought  to  be  taken 
on  separate  trial  of  issues  raised  by  answer  of  other  defendants,  In  view 
of  Prison  Law,  (  214,  and  Code  Civ.  Proc.  §§  882,  2008. 

Action  by  Charlotte  L.  Mackenzie  and  Romeyn  Berry,  as  trustee 
under  a  certain  trust,  against  the  Seaboard  National  Bank,  Arthur  F, 
Luke,  Henry  W.  Banks,  Jr.,  and  John  L.  Weeks,  partners  composing 
the  firm  of  Luke,  Banks  &  Weeks,  Richard  J.  Hartman  and  another. 
On  motion  by  defendants  Luke,  Banks,  and  Weeks  for  vacation  of 
an  order  for  the  examination  of  defendant  Hartman  before  trial. 
Granted. 

See,  also,  184  App.  Div.  3,  171  N.  Y.  Supp.  1002. 

Morris,  Plante  &  Saxe,  of  New  York  City  (Charles  E-  Mahony,  of 
New  York  City,  of  counsel),  for  plaintiffs. 

White  &  Case,  of  New  York  City,  for  defendants  Luke,  Banks,  and 
Weeks. 

LUCE,  J.  The  defendants  Luke,  Banks,  and  Weeks  apply  for  the 
vacation  of  plaintiffs'  order  for  the  examination  of  Richard  J.  Hart- 
man, a  defendant,  before  trial.  .  The  action  is  to  recover  $297,912.64 
damages  for  the  conversion  of  1,104  shares  of  Singer  Manufacturing 
Company  stock.  The  judgment  for  plaintiffs  on  a  previous  trial  was 
reversed.    184  App.  Div.  3,  171  N.  Y.  Supp.  1002. 

An  order  entered  February  10,  1917,  provided  for  a  separate  trial 
of  the  issues  raised  by  the  answers  of  the  defendants  Seaboard  Na- 
tional Bank,  and  Luke,  Banks,  and  Weeks.  On  May  24,  1919,  the 
action  against  the  Seaboard  National  Bank  was  discontinued ;  thus  the 
separate  trial  will  be  only  the  issues  raised  by  the  answer  of  the  de* 
fendants  Luke,  Banks,  and  Weeks,  and  it  is  upon  that  trial  that  the 
deposition  of  Hartman  is  sought  to  be  taken.  In  February,  1915, 
Hartman  was  convicted  of  the  crime  of  the  larceny  of  the  1,104  shares 
of  stock  of  the  Singer  Manufacturing  Company,  and  was  sentenced 
to  state's  prison  for  a  maximum  term  of  9  years  and  7  months,  and 
for  a  minimum  term  of  5  years.  In  March,  1919,  Hartman  was  ad- 
mitted to  parole,  and  is  at  No.  470  West  Delavan  street,  Buffalo.  The 
order  required  the  warden  of  the  Great  Meadows  prison  to  produce 
Hartman  for  examination  at  that  prison.  The  order  is  challenged  by 
Luke,  Banks,  and  Weeks,  (a)  Hartman  is  not  a  party  defendant  upon 
the  trial  of  the  issues  raised  by  their  answers ;  (b)  no  facts  are  shown 
to  warrant  Hartman's  examination  as  a  third  party  before  trial. 

The  objection  that  Hartman  is  not  a  party  to  the  litigation  of  the  is- 
sues raised  by  the  answer  of  Luke,  Banks,  and  Weeks  is  amply  sustained 

^sdFor  other  cases  see  same  topic  &  KEY- NUMBER  In  all  Key-Numbered  Dlsests  A  Indexes 
♦Order  affirmed  189  App.  Div.  931,  178  N.  Y.  Supp.  902. 
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bv  the  authorities.  Sharp  v.  Hutchinson,  48  N.  Y.  Super.  Ct.  101; 
Seeley  v.  Clark,  78  N.  Y.  220.  The  plaintiffs  maintain  that  Hartman 
is  still  a  convict,  subject  to  prison  discipline,  still  serving  the  sentence 
of  the  court,  and  that  these  facts,  constituting  his  present  status,  are 
the  special  circumstances  which  render  it  proper  that  he  should  be 
examined  as  a  third  party  before  trial.  The  defendants  contend  that, 
even  if  still  a  prisoner  serving  a  sentence,  Hartman  may  be  produced 
at  the  trial  upon  a  writ  of  habeas  corpus  ad  testificandum,' as  provided 
by  section  2008  of  the  Code  of  Civil  Procedure,  and  if  not  under 
confinement  he  is  subject  to  subpoena.  The  able  and  diligent  counsel 
have  cited  no  authorities  upon  this  question  directly  in  point.  The 
cases  of  People  ex  rel.  Clark  v.  Warden,  39  Misc.  Rep.  113,  78  N. 
Y.  Supp.  907,  holding  Parole  Law  constitutional,  and  Matter  of  Gar- 
gan  V.  Sculley,  82  Misc.  Rep.  667,  144  N.  Y.  Supp.  205  (a  maximum 
sentence  for  life,  minimum  20  years,  was,  imder  Domestic  Relations 
Law  [Consol.  Laws,  c.  14]  a  life  sentence)  furnish  but  little  aid.  Sec- 
tion 214  of  the  Prison  Law  (Consol.  Laws,  c.  43)  provides  that  a  pris- 
oner, while  on  parole,  remains — 

"in  the  legal  castody  and  under  the  control  of  the  agent  and  warden  of  the 
state  prison  from  which  he  is  so  paroled,  until  the  expiration  of  the  maximum 
term  specifled  in  his  sentence,  *  *  .*  or  until  bis  absolute  discharge  as 
hereinafter  provided." 

The  Attorney  General  (Report  1910,  p.  886)  held  a  prisoner  on 
parole  in  the  actual  custody  of  the  agent  or  warden  of  a  state  prison 
should  not  be  surrendered  to  the  authorities  of  the  United  States  or 
other  state  for  a  crime  committed  in  another  state.  By  the  terms  of 
the  statute  Hartman  is  in  the  legal  custody  and  tmder  the  control  of 
the  agent  and  warden  of  the  Great  Meadows  prison,  and  it  is  there- 
fore assumed  he  is  not  subject  to  a  subpoena.  By  the  same  reason- 
ing, he  can  be  produced  upon  the  trial  by  habeas  corpus  ad  testifican- 
dum. If  the  witness'  disposition  were  produced  at  the  trial,  before  it 
could  be  read  there  must  be  proof  that  he  is  unable  to  attend  by 
reason  of  his  insanity,  sickness,  or  other  infirmity,  or  that  he  is  in  a 
prison  or  jail,  or  he  is  absent  from  the  state.  Code  Civ.  Proc.  § 
882.  The  jail  of  prison  there  mentioned  must  be  one  without  the 
jurisdiction  of  the  state,  since  if  in  a  state  penal  institution  his  at- 
tendance can  be  compelled  as  provided  in  section  2008  of  the  Code. 
The  only  special  circumstances  which  render  his  examination  before 
trial  necessary  are  those  relating  to  his  release  on  parole.  These  cir- 
cumstances are  not  sufficient,  since  upon  the  trial  it  could  not  be  shown 
that  his  attendance  cannot  be  secured.  The  motion  is  granted,  with 
$10  costs,  and  the  order  of  June  10,  1919,  for  the  examination  of 
Richard  J.  Hartman,  is  vacated. 

Motion  granted,  with  $10  costs. 
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NIAGARA  GOBGD  B.  CO.  y.  GAISBB. 

(Supreme  Ck)urt,  Special  Term,  Niagara  Ctounty.    October,  1919.) 

1.  Cabbibbs  ^=»7^Bight  of  Public  Sebvicb  Commission  to  issue  cebtifi- 

CATES  FOB  OPEBATION  OF  BUS  LINES. 

Laws  1919,  c.  807,  amending  Transportation  (Corporations  Law,  |  26,  re- 
stored to  a  considerable  extent  the  Jurisdiction  of  the  Public  Service  Com- 
mission granted  by  Transportation  CJorporatlons  Law,  |^25,  as  enacted  in 
1913,  of  which  the  commission  had  been  deprived  by  Laws  1915,  c.  667, 
and  gave  every  village  and  town  the  option  to  bring  Itself  within  the  pro- 
visions of  section  26,  as  amended,  requiring  from  the  commission  local 
consents  and  certificates  of  public  convenience  and  necessity  for  the 
operation  of  bus  lines. 

2.  Cabbiebs  ^3»7 — Ofebatob  of  bus  lins  oompetino  with  stbsbt  bailboad  in 

village  a  common  oabbieb. 

Operator  of  bus  line,  partly  in  village  and  competing  with  street  rail- 
way, held  to  have  become  a  common  carrier  under  Laws  1919,  c  307, 
amending  Transportation  Corporations  Law,  |  26,  so  that  he  was  under 
Public  Service  Commissions  Law,  (  63,  requiring  that  he  obtain  certificate 
of  public  convenience  and  necessity  before  exercising  a  franchise  granted 
by  the  village. 
8.  Statutes  ^=»1i81(2) — Statutb  will  not  bs  ooNSTBinBD  to  make  it  mzan- 

INOLESS. 

A  statute  will  not  be  construed,  so  as  to  render  it  meaningless  and  in* 

effective  for  any  purpose. 

Action  by  the  Niagara  Gorge  Railroad  Company  against  Edson  U. 
Gaiser.  Judgptent  on  the  pleadings  for  plaintiff^  directing  issuance  of 
permanent  injunction. 

George  C.  Riley,  of  Buffalo,  for  plaintiff. 

Tuttle,  Rice  &  Stockwell,  of  Niagara  Falls  (Alfred  W.  Gray,  of 
Niagara  Falls,  of  counsel),  for  defendant. 

MARCUS,  J.  This  action  was  commenced  July  26,  1919,  to  re- 
strict the  operation  by  the  defendant  of  a  bus  line  through  the  village 
of  Lewiston,  Niagara  county,  as  a  part  of  a  route  paralleling  plain- 
tiff's railroad  from  125  Main  street,  in  the  city  of  Niagara  Falls,  to 
the  village  of  Lewiston. 

An  order  to  show  cause  for  a  temporary  injunction  enjoining  the 
operation  of  a  bus  line  through  the  village  of  Lewiston  was  granted 
by  Mr.  Justice  Taylor  (ex  parte),  and  was  subsequently  modified  by 
him,  so  as  to  restrict  the  operations  of  the  defendant  to  the  dock  of 
the  Canadian  Steamship  Company,  but  to  permit  the  bus  line  to  run 
straight  through  the  village  on  its  route,  terminating  at  Youngstown. 
The  order  to  show  cause  why  the  injunction  should  not  be  continued 
pendente  lite  was  argued  before  Mr.  Justice  Laing,  and  resulted  in  a 
continuance  of  the  modified  temporary  injunction  until  final  judgment 
in  this  action. 

It  was  conceded  by  counsel  on  the  argument  that  the  complaint 
correctly  alleges  all  of  the  essential  facts  relevant  to  the  situation,  and 
to  constitute  a  cause  of  action  based  on  the  failure  of  the  defendant 
to  apply  for  and  obtain  a  certificate  of  convenience  and  necessity 
from  the  Public  Service  Commission,  but  it  is  contended  that  no  legal 
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requirement  exists  for  such  a  certificate  obtained  by  the  defendant 
For  the  purposes  of  the  ai::gument,  the  following  facts  stand  admitted : 

(1)  That  plaintiff  is  a  common  carrier  operating  7  miles  of  double 
track  railroad  by  electric  motor  power,  extending  from  the  city  of 
Niagara  Falls  into  the  village  of  Lewiston. 

(2)  That  idaintiflF  has  ofi:ained  the  consent  of  the  authorities  for 
such  operation,  as  required  by  law. 

(3)  That  plaintiff  operates  under  a  lease  an  electric  railroad  extend- 
ing from  within  the  village  of  Lewiston  to  and  through  the  village  of 
Youngstown,  and  terminating  at  Ft  Niagara. 

(4)  That  the  defendant  operates  a  bus  line,  the  route  of  which  is  for 
the  most  part  parallel  with  plaintiff's  railroad  and  its  leased  lines. 

(5)  That  defendant  is  a  common  carrier  and  competes  with  the 
pkuntiff  in  the  carriage  of  passengers  between  said  points. 

(6)  That  defendant  on  tibe  6th  of  June,  1918,  applied  for  and  ob- 
tained from  the  Public  Service  Commission,  Second  District,  a  cer- 
tificate of  public  convenience  and  necessity  as  to  a  portion  of  his  route 
from  125  Main  street,  Niagara  Falls,  to  the  northerly  boundary  line  of 
said  city,  and  has  since  operated  thereunder. 

(7)  That  the  board  of  trustees  of  the  village  of  Lewiston,  in  June, 
1919,  adopted  a  resolution  providing  that  the  provisions  of  section  26 
of  the  Transportation  Coiporations  Law  (Consol.  Laws,  c.  63),  as 
amended  by  chapten307  of  the  Laws  of  1919  (effective  May  3,  1919), 
should  thereafter  apply  to  such  village. 

(8)  That  thereafter  defendant  petitioned  the  local  authorities  of  said 
village  for  their  consent  to  the  operation  of  his  bus  line,  and  on  July 
24,  1919,  said  consent  was  granted  upon  terms,  requirements,  and  con- 
ditions tiierein  set  forth,  and  over  a  route  specifically  described. 

(9)  That  defendant  has  failed  and  neglected  to  apply  for  or  obtain 
a  certificate  of  public  convenience  and  necessity  for  the  operation  of 
said  bus  line  over  said  route. 

(10)  That  such  bus  line  operations  result  in  damage  and  injury  to 
the  plaintiff,  for  which  the  plaintiff  has  no  adequate  remedy  at  law. 

[1]  Section  25  of  the  Transportation  Corporations  Law  reads  as 
follows : 

"Any  peraon  ♦  •  •  who  ♦  ♦  ♦  owns  or  operates  a  ♦  ♦  •  bus 
line  •  •  *  or  route  or  yehides  described  In  the  next  succeeding  section 
of  this  act  wholly  or  partly  npon  and  along  any  street  *  *  *  in  any  city 
shall  be  deemed  to  be  included  within  the  meaning  of  the  term  'common  car- 
rier' as  used  in  the  Public  Service  Commissions  Lew,  and  shall  be  required  to 
obtain  a  certificate  of  convenience  and  necessity  for  the  operation  of  the 
rente  or  TehideB  proposed  to  be  operated.    •    •    •  " 

It  will  be  at  once  noted  that  section  25  clearly  and  unequivocally  de- 
fines as  conunon  carriers  within  the  terms  of  the  Public  Service  Com^ 
missions  Law  (Consol.  Laws,  c.  48),  and  requires  a  certificate  of  pub- 
lic convenience  and  necessity  for  the  operation  of  such  bus  route  or 
vehicles,  described  in  section  26,  as  are  operated  "whoUv  or  partly 
upon  and  along  any  street  *  *  *  in  any  city."  The  defendant  is 
such  a  person  as  section  25  describes,  for  he  operates  a  part  of  his 
route  aloqg  the  streets  of  the  city  of  Niagara  Falls.    The  operation 
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of  a  route  partly  in  a  city  constitutes  him  a  common  carrier,  and  since 
the  amendment  of  1919,  requires. that  he  obtain  a  certificate  "for  the 
operation  of  the  route  or  vehicles  proposed  to  be  operated." 

Section  24  of  the  Transportation  Corporations  Law  was  added  to 
article  4  of  said  law  by  chapter  219  of  the  Laws  of  1909,  and  it  pro- 
vided that  any  person  owning  or  operating  a  stage  route  in  a  city  of 
1,000,000  inhabitants  should  be  deemed  a  "common  carrier,"  as  the 
term  is  used  in  the  Public  Service  Commissions  Law.  Section  25  was 
added  by  chapter  495  of  the  Laws  of  1913,  and  its  provisions  com- 
pletely answer  the  suggestion  of  defendant's  learned  counsel  that  the 
amendment  of  May  3,  1919,  contained  any  joker  clause^  and  it  seems 
to  me  conclusive  evidence  of  the  legislative  contention  to  require  motor 
bus  lines  operating  in  villages  or  towns  to  obtain  the  certificate  of  pub- 
lic convenience  and  necessity  of  the  Public  Service  Commission. 

The  enactment  of  1913  was  entitled  "Additional  Persons  and  Cor- 
porations Subject  to  the  Public  Service  Commissions  Law,"  and  in- 
cluded therein  those  operating  along  highways  known  as  a  state  route, 
and  those  constructed  wholly  and  partly  at  the  expense  of  the  state, 
and  along  highways  in  any  part  of  a  city  having  a  population  of  750,- 
000  or  under;  also  that,  where  such  a  route  had  been  constructed 
partly  at*  the  expense  of  a  railroad,  the  Public  Service  Commission 
might  require  the  applicant  for  its  certificate  to  contribute  a  sum  equal 
to  five  per  cent,  of  the  sum  paid  by  the  railroad  ^r  street  railway  cor- 
poration for  construction,  as  a  condition  for  further  opa-ating  such 
a  bus  line. 

The  section  was  again  amended  by  chapter  667  of  the  Laws  of  1915 
to  its  present  form,  and  made  to  provide  that  any  person  operating 
a  state  route  in  any  city  should  be  deemed  a  common  carrier  within 
the  meaning  of  the  term  as  used  in  the  Public  Service  Commissions 
Law,  and  shall  be  required  to  obtain  the  certificate  of  the  commission. 
With  that  amendment  of  1915,  section  26,  entitled  ."Consent  Re- 
quired," was  added  to  article  4,  and  has  continued  in  that  form  until 
May  3,  1919,  when  its  provisions  applicable  only  to  a  city  were  ex- 
tended by  chapter  307  to  include  towns  and  villages  which  might 
.adopt  resolutions  providing  that  the  provisions  of  the  section  should 
apply  thereto;  and  the  significant  fact  is  to  be  noted  that  id  the 
amendment  of  1919  the  words  "shall  be  operated  wholly  or  partly  upon 
or  along  any  street  or  highway  in  such  town  or  village,  nor  receive 
a  certificate  of  public  convenience  and  necessity,"  are  exactly  identical 
with  the  words  in  the  first  amendment  of  section  28,  applying  to 
cities,  and  the  procedure  for  obtaining  authority  to  operate  therein* 

The  effect  of  the  amendment  of  1919  was  to  restore,  to  a  consider- 
able extent,  the  jurisdiction  of  the  Public  Service  Commission  granted 
in  the  provisions  of  section  25  as  it  was  enacted  in  1913,  of  which  the 
commission  had  been  deprived  by  chapter  667  of  the  Laws  of  1915. 
As  the  section  read  prior  to  1915,  the  certificate  of  the  commission 
was  necessary  for  bus  lines  operated  over  state  routes  or  state  high- 
ways outside  of  the  city,  and  the  legislative  intent  to  return  this  juris- 
diction is  evident  upon  a  reading  of  the  1919  amendment. 

The  amendment  of  1915  had  subjected  the  suburban  railways  of  the 
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State  to  much  competition,  resulting  in  what  is  generally  known  by 
communities  to  be  practical  bankruptcy,  and  almost  universal  appli- 
cations for  increases  in  fares ;  and  undoubtedly  in  recognition  of  this 
situation,  and  of  the  inequity  of  permitting  competing  bus  lines  to  use, 
without  license  fee  or  public  service  regulation,  Ae  highways  and  . 
streets,  for  which  in  many  instances  the  railroad  companies  had  been 
required,  by  the  terms  of  their  franchise,  and  under  the  general  Rail- 
road Law,  to  pave,  the  law  was  restored  in  its  general  features  to  that 
of  1913,  and  the  option  was  given  every  village  and  town  to  bring  it- 
self within  the  provisions  of  the  amended  section  requiring  local  con- 
sents and  certificates  of  public  convenience  and  necessity  from  the 
Public  Service  Commission.  This  review  of  the  legislation  disposes 
of  the  suggestions  of  counsel  for  defendant  that  anything  sinister 
exists  in  the  amendment  of  1919. 

It  is  also  pertinent  to  suggest  that  in  addition  to  the  positive  and 
direct  requirement  contained  in  section  25,  "that  any  person  ♦  ♦  * 
who  *  *  *  operates  a  *  *  *  bus  line  *  *  *  or  route 
*  *  *  described  in  the  next  succeeding  section  of  this  act  wholly 
or  partly  upon  and  along  any  street  *  *  *  in  any  city  *  *  *  " 
must  obtain  the  commission's  certificate,  the  provisions  of  section  26, 
applicable  alone  to  cities  contains,  in  the  same  language,  the  requirement 
later  made  applicable  to  towns  and  villages,  that  no  bus  line  shall  be  op- 
erated "nor  receive  a  certificate  of  public  convenience  and  necessity," 
until  the  owner  had  obtained  the  consent  of  the  local  authorities. 

If  the  Legislature  did  not,  by  these  words,  intend  to  confer  jurisdic- 
tion upon  the  Public  Service  Commission  as  to  the  portions  of  bus 
lines  and  routes  in  towns  and  villages,  then  the  language  of  the  Legis- 
lature abov^  quoted  must  be  held  to  be  without  any  meaning  what- 
ever. It  was  clearly  the  legislative  intention  to  restore  the  jurisdiction 
of  the  Public  Service  Commission  over  bus  lines,  not  only  in  the  places 
described  in  section  25,  prior  to  the  amendment  of  1915,  but  to  extend 
to  the  towns  and  villages  of  the  entire  state  the  local  right  and  option 
to  supervise,  regulate,  and  prescribe. the  terms  on  which  motor  bus 
lines  might  be  operated  over  their  highways,  afford  the  protection 
which  such  regulation  and  control  would  provide,  and  incidentally  pro- 
tect the  investments  of  those  who  were  operating  existing  interurban 
railway  lines  from  such  form  of  competition  as  is  shown  to  be  adopted 
by  the  defendant  in  this  suit.  The  Legislature  has  clearly  recognized 
the  necessity  of  vesting  in  the  Public 'Service  Commission  authority 
to  pass  upon  the  question  as  to  the  convenience  of  and  necessity  for 
such  competing  hues,  and  the  power  to  supervise  and  control  their 
operation.  Unless  defendant  has  come  under  the  jurisdiction  of  the 
Public  Service  Commission,  he  may  so  operate  that  his  competition 
will  make  plaintiff's  operation  impossible,  because  of  the  financial  loss 
resulting,  and  thereby  the  service  guaranteed  to  the  public  through  the 
supervision  of  the  plaintiff  by  the  Public  Service  Commission  may  be 
destroyed. 

[2]  I  am  also  of  the  opinion  that  defendant  became  a  common  car- 
rier under  the  provisions  of  the  1919  amendment,  and  as  such,  under 
section  53  of  the  Public  Service  Commissions  Law,  was  required  to 
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obtain  a  certificate  of  public  convenience  and  necessity  before  exercis- 
ing its  franchise  granted  by  the  village  of  Lewiston.  Section  26,  prior 
to  the  1919  amendment,  described  bus  lines  carrying  passengers  "in 
competition  with  another  common  carrier  which  is  required  by  law 
to  obtain  the  consent  of  the  local  authorities  of  said  city  to  operate 
over  the  streets  thereof."  The  1919  amendment  provided  that  any 
town  or  village  may  adopt  a  resolution  '*pro>dding  tiiat  the  provisions 
of  this  section  shall  apply  to  such  town  or  village." 

The  amendment  thus  added  to  the  bus  line  operated  in  cities,  and 
which  by  section  25  were  made  conmion  carriers,  who  must  obtain 
certificates  of  public  convenience  and  necessity,  such  bus  lines  as  com- 
pete with  other  common  carriers  reqtiired  by  law  to  obtain  the  con- 
sent of  local  authorities  of  towns  and  villages.  This  made  such  bus 
lines,  including  the  defendant,  common  carriers,  and  as  such  were 
brought  within  the  provision  of  section  S3  of  the  Public  Service  Com- 
missions Law,  which  would  require  the  certificate  of  convenience  and 
necessity,  regardless  of  the  requirements  of  section  25  of  the  Trans- 
portation Corporations  Law,  to  the  same  effect  The  Public  Service 
Commissions  Law,  in  section  53,  provides : 

''Nor  *  *  *  shall  any  such  *  *  *  common  carrier  exercise  any 
frandiise  or  right  under  any  provision  of  the  railroad  law,  or  of  any  other 
law  ♦  ♦  ♦  without  first  obtaining  the  permission  and  approval  of  the 
proper  commission." 

Defendant's  counsel  admitted  upon  the  argument  that  the  1919 
amendment  made  defendant  a  common  carrier,  a  perfectly  obvious  con- 
clusion. As  such  he  was  required  by  the  provision  of  both  the  Public 
Service  Commission's  Law  and  section  25  of  the  Transportation  Cor- 
porations Law  to  obtain  a  certificate  of  public  convenience  and  ne- 
cessity. As  a  matter  of  fact,  the  provision  of  section  25  of  the  Trans- 
portation Corporations  Law,  stating  that  such  a  common  carrier  "shall 
be  required  to  obtain  a  certificate  of  convenience  and  necessity  for 
the  operation  of  the  route  or  vehicles  proposed  to  be  operated,  and 
shall  be  subject  to  all  the  provisions  of  said  law  applicable  to  com- 
mon carriers,"  is  entirely  superfluous,  as  when,  by  the  preceding  mat- 
ter in  said  section  25,  a  bus  line  was  made  a  common  carrier  within 
the  meaning  of  that  term  as  used  in  the  Public  Service  Commissions 
Law,  then  as  a  natural  result  the  Public  Service  Commission  acquir- 
ed jurisdiction,  and  the  requirement  of  section  53  of  the  Commissions 
Law  became  operative. 

Such  very  evidently  was  the  understanding  of  the  draftsman  of  sec- 
tion 26  of  the  Transportation  Corporations  Law,  which,  as  variously 
amended,  always  provided  that  the  bus  line  should  not  operate  "nor 
receive  a  certificate  of  public  convenience  and  necessity"  until  the  local 
authorities  had  granted  their  consent.  The  amendment  of  1919  is  as 
effective  in  adding  bus  lines  operating  over  routes  through  towns  and 
villages  to  the  bus  lines  operating  within  the  city  as  if  the  first  sentence 
of  section  26  had  been  amended  by  adding  thereto,  after  the  word 
"city,"  the  words  "towns  or  villages."  The  bus  lines  operating  in 
towns  or  villages  became  common  carriers  within  the  meaning  of  the 
term  used  in  the  Public  Service  Commissions  Law,  because  such  bus 
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lines  are  such  lines  as  are  mentioned  in  section  25  as  "described  in' .the 
next  succeeding  section  of  this  act." 

[8]  The  words  of  the  amendment,  "nor  receive  a  certificate  of 
public  convenience  and  necessity,"  show  clearly  the  legislative  intention 
that  such  a  certificate  should  be  obtained  by  the  defendant.  If  that 
were  not  the  legislative  intent,  the  words  are  meaningless  and  in-  ^ 
eflFective  for  any  purpose,  and  such  a  construction  of  the  statute  urged 
by  the  defendant  violates  all  recognized  rules  for  the  interpretation  of 
statutory  enactment. 

The  defendant's  demurrer  Is  overruled,  and  judgment  on  the  plead- 
ings ordered,  directing  that  a  permanent  injunction  issue  as  pleaded 
for  in  the  complaint,  with  the  costs  of  the  action. 


(106  Misc.  Bep.  172) 

PARTOIiA  MPO.  CO.  v.  CONGRESS  WAEBHOITSB  ft  FORWARDING 

CORPORATION.* 

(Supreme  Court,  Special  Term,  New  York  County.    July,  1019.) 

1«  LiLNDLOBD  AND  TBNANT  ^=»134(2) — MKBOEB  OF  UESaEB  ESTATE  IN  FEB  SIHFLB 
OF  TENANT. 

Where  defendant,  owning  several  properties,  Including  an  uncovered 
yard.  Inclosed  by  a  brick  wall,  and  a  platform  and  scales  In  a  brick  build- 
ing, having  a  door  opening  <m  Inclosed  spaoe^  leased  all  the  properties  to 
plaintiff,  with  a  covenant  that  defendant  would  not  use  premises,  ex- 
cept for  storage  of  merchandise,  etc.,  or  obstruct  the  lights,  or  make  any 
alterations  without  plaintiifs  consent,  and  plaintiff  leased  the  yard  to 
defendant  for  same  term  for  storing  of  trucks,  etc,  omitting  the  restrio- 
tive  covenants  in  defendant's  lease  to  it,  there  was  no  Intention  to  prevent 
a  merger  of  the  lesser  estate  granted  to  defendant  In  its  larger  title  of 
fee  simple  absolute. 

2.  liANDLOBD  AND  TENANT  «=»134(6)— INJUNCTION  BESTBAININQ  USE  OF  PBEM- 
ISES  DENIED. 

Where  there  was  no  intention  to  prevent  a  merger  of  a  lesser  estate 
'  leased  by  plaintiff  to  defendant  In  defendant's  larger  title  of  fee  simple 
absolute,  an  Injunction  pendente  lite  restraining  defendant  from  continu- 
ing to  construct  a  roof  over  uncovered  yard  leased  to  It,  and  from  con- 
structing a  brick  wall  along  side  wall  of  an  office  building,  formerly  leased 
by  defendant  to  plaintiff,  wUl  be  denied,  beeause  defendant's  acceptance 
of  the  lease  merged  all  that  it  contained  In  defendant's  fee,  and  there  was 
no  violation  of  any  of  plaintiff's  rights. 

Action  by  the  Partola  Manufacturing  Company  against  the  Congress 
Warehouse  &  Forwarding  Corporation.  On  motion  for  injunction. 
Motion  denied. 

Hovell,  McChes&ey  &  Clarkson,  of  Brooklyn  (Sidney  A.  Clarkson, 
of  Brooklyn,  of  counsel),  for  the  motion. 

Wing  &  Wing,  of  New  York  City  (Arthur  K.  Wing,  of  New  York 
City),  opposed. 

LUCE,  J.  This  nv5tion  seeks  to  restrain  the  defendant,  during  the 
pendency  of  the  action  for  a  permanent  injunction,  from  continuing 
the  building  operation  on  premises  Nos.  179-181  West  Houston  street, 

e=a9ot  oCher  caBes  sm  same  topic  ft  KBTT-NUMBBR  in  till  Key-Numbered  Dlgeeti  ft  Indczea 
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and  from  doing  any  act  in  connection  with  said  premises,  excepting 
the  storing  of  defendant's  trucks  therein,  or  any  other  act  without 
plaintiff's  written  consent.  The  defendant  is  the  owner  in  fee  of  Nos. 
179,  181,  183,  and  189  West  Houston  street,  an*  Nos.  1,  3,  and  5 
Congress  street,  Manhattan  boroiifi;h.  By  lease  dated  August  29, 
1918,  the  defendant  leased  to  the  plaintiff  Nos.  1,  3,  and  5  Congress 
street  and  Nos.  179,  181,  and  189  West  Houston  street  for  a  term  of 
S  years  and  7  months,  beginning  October  1,  1918,  and  ending  May  1, 
1924.  Nos.  179,  181  West  Houston  street  was  an  uncovered  yard,  in- 
closed by  an  8-foot  brick  wall,  having  exits  on  West  Houston  street 
and  Congress  street,  protected  by  sliding  doors  entirely  inclosing  the 
openings.  There  was  also  on  the  plot  a  platform  scale  adapted  for 
weighing  trucks,  the  beam  of  which  was  in  a  brick  one-story  building 
formerly  used  by  the  defendant  as  an  office,  and  situated  upon  No.  1 
Congress  street.  This  brick  building  has  three  large  windows,  three 
smaller  windows,  and  one  door  opening  upon  this  brick  inclosed  space. 
The  smaller  windows  admit  light  into  water-closets.  There  is  some 
doubt  if,  on  October  1,  1918,  the  defendant  delivered  possession  of 
Nos.  179  and  181  West  Houston  street  to  the  plaintiff. 

On  January  IS,  1919,  the  plaintiff  leased^  by  a  written  instrument, 
to  the  defendant  Nos.  179,  181  West  Houston  street  for  a  term  ending 
May  1,  1924;  that  being  the  termination  of  defendant's  lease  to  plain- 
tiff of  the  whole  premises.  The  defendant  has  commenced  the  con- 
struction of  a  roof  over  these  premises,  and  as  a  part  of  the  work  is 
engaged  in  constructing  a  brick  wall,  parallel  to  and  distant  about  6 
inches  from  the  side  wall  of  the  office  building,  containing  the  win- 
dows and  door  heretofore  described.  The  scade  has  been  removed, 
the  scale  pit  filled,  and  preparations  made  for  a  550-gallon  gasoline 
tank  below  the  surface.  The  plaintiff  seeks  this  injunction  because  of 
irreparable  damage  suffered  by  destroying  the  light  of  the  side  win- 
dows and  the  ventilation  of  the  water-closets,  and  the  breach  of  the 
covenant  in  the  lease  of  plaintiff  to  defendant,  which  restricts  tiie 
premises  demised  "for  storing  of  trucks  and  any  other  purpose  to 
which  the  landlord  [plaintiff]  may  agree."  The  lease  of  plaintiff  to 
defendant  omits  the  following  clause,  contained  in  the  defendant's  lease 
to  the  plaintiff : 

"Third.  That  the  tenant  wiU  not  use,  or  permit  to  be  used,  any  part  of  the 
demised  premises  for  any  business  or  purpose  other  than  the  storage  and  sale 
of  noncombustible  chemicals,  or  any  other  merchandise  or  articles  not  more 
hazardous  or  injurious  to  the  building,  or  assign  this  lease  or  use  the  roof 
of  said  building,  obstruct  the  lights  or  skylights  thereof,  injure  or  disfigure 
the  said  building  in  any  way,  or  make  any  alterations  therein,  or  allow  the 
same  to  be  done,  without  first  obtaining  the  written  consent  of  the  landlord, 
or  permit  to  be  displayed  upon  any  part  of  said  premises  the  sign  of  any 
real  estate  broker." 

[1,2]  The  removal  of  the  scale  is  also  counted  upon  to  sustain  the 
injunction;  but  as  the  scale  was  upon  the  premises  demised  to  de- 
fendant by  the  lease  of  January  15,  1919,  the  removal  cannot  injure 
the  plaintiff,  since  the  defendant  had  no  right  to  use  it.  The  destruc- 
tion of  the  plaintiff's  light  is  answered  by  the  defendant's  allegation 
that  the  office  building  has  ample  windows  opening  upon  Congress 
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Street  for  the  front  room  of  the  office,  and  a  skylight  for  the  rear 
room,  and  the  uselessness  of  the  door  is  apparent,  since  it  leads  only 
to  the  premises  demised  to  defendant.  The  defendant  is  construct- 
ing this  roof  in  connection  with  a  building  it  is  erecting  upon  No.  183 
West  Houston  street. 

Much  stress  is  placed  by  the  defendant  upon  the  omission  from  the 
lease  of  January  15, 1919,  above  quoted,  and  he  argues  that  the  omission 
s^ifies  the  plaintiff  acquiesced,  if  it  did  not  consent,  to  the  defend- 
ant's building  operation.  Had  there  been  a  simple  surrender  of  the 
premises  demised  to  the  defendant,  there  would  be  no  doubt  but  that 
the  defendant  then  would  hold  the  premises  freed  from  any  cftvenants, 
and  at  liberty  to  use  its  premises  as  if  no  lease  had  been  made  by  it  to 
the  plaintiff.  Unless  there  be  in  this  lease  of  plaintiff  such  clause  or 
clauses  as  may  prevent  a  merger,  the  acceptance  of  the  leasehold  by 
the  defendant  merged  all  it  obtained  from  plaintiff  in  the  larger  title 
of  fee  simple  absolute. 

The  plaintiff  at  best  has  only  a  leasehold  interest  in  the  premises 
demised  to  it  by  the  defendant  in  the  August  instrument.  With  the 
exception  of  the  restriction  limiting  the  use  of  the  premises  demised 
to  the  defendant  "for  storing  of  trucks  and  any  other  purpose  to  which 
the  landlord  may  agree,"  and  the  omission  of  the  third  clause,  already 
quoted,  the  two  leases  contain  identical  clauses,  particularly  the  term 
of  each  lease  being  coterminous.  The  situation  of  the  parties,  the 
leasehold  interest  of  the  plaintiff  in  the  premises,  the  coterminous 
expiration  of  the  leases,  the  deduction  of  the  rent  reserved  in  the  Jan- 
uary ISth  lease  from  the  rental  fixed  in  the  August  lease,  and  the  pay- 
ment of  the  difference  by  plaintiff  to  defendant,  all  indicate  there  was 
no  intention  of  the  parties  to  prevent  a  merger  of  the  lesser  estate, 
granted  to  defendant  in  its  larger  title  of  fee  simple  absolute.  If 
merged,  then  the  defendant  holds  its  title  freed  from  any  limitation 
imposed  by  the  lease  of  January  15th.  There  is  such  merger,  and 
therefore  the  defendant  has  not  violated  any  of  plaintiff's  rights. 

The  importance  of  this  decision  to  the  parties  is  apparent,  since  no 
appeal  can  be  heard  till  October,  and  ere  then  the  building  causing  this 
litigation  wiU  be  completed  and  occupied,  and  because  of  this  im- 
portance the  moving  papers  have  been  carefully  studied.  Motion  is 
denied,  with  $10  costs. 

Motion  denied,  with  $10  costs. 
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In  re  SHERMAN. 

In  re  SCRIBNER'S  WILU 

(Supreme  Court,  Appellate  Division,  Fourth  Department     October  1,  1919.) 

L  TBT7BTS  ^=»218(1)— Duty  of  tkustse  as  to  doubtful  bboubitibs. 

Where  securities,  when  they  came  to  a  trustee,  were  of  doubtful  and 
uncertain  value,  he  owed  only  the  duty  of  exercising  a  reasonable  judg- 
ment and  good  faith  in  administration  and  collection  of  the  same. 

2.  Tbusts  ^=>218(1) — Whebe  SECUBrriES  beceived  by  tbubtee  webb  of  doubt- 
ful VALUE,  EVIDENCE  OF  VALtJE  NBCESSABY  TO  CHABOB  TBUSTSE. 

Where  securities  received  by  trustee  were  of  doubtful  value,  proof  of 
their  value  at  some  time  during  the  administration  of  the  trust  must  be 
given,  when  it  is  sought  to  charge  the  trustee  with  a  loss  claimed  to  have 
resulted  from  his  bad  faith  or  mlsmanagemeht  of  the  estate. 

Appeal  from  Surrogate's  Court,  Albany  County. 

In  the  matter  of  the  application  of  Mary  E.  Sherman  for  an  ac- 
counting and  removal  of  Willard  'Lester  as  trustee  under  the  last  will 
and  testament  of  Benjamin  C.  Scribner,  deceased.  From  a  decree  of 
the  Surrogate's  Court,  surcharging  the  accounts  of  the  trustee,  etc., 
the  trustee  appeals.    Reversed,  and  new  trial  granted. 

See,  also,  180  App.  Div.  196,  167  N.  Y.  Supp.  682. 

Argued  before  KRUSE,  P.  J.,  and  FOOTE,  LAMBERT,  DE 
ANGELIS,  and  HUBBS,  JJ. 

Edgar  T.  Brackett,  of  Saratoga  Springs,  for  appellant. 

B.  K.  Walbridge,  of  Saratoga  Springs,  for  respondents. 

LAMBERT,  J.  This  proceeding  is  instituted  by  a  life  annuitant 
for  a  final  accounting  by  and  removal  of  a  substituted  trustee  under 
the  will  of  Benjamin  Scribner,  deceased.  The  will  was  probated  in 
1880.  Letters  of  administration  with  the  will  annexed  were  issued 
to  one  Taber  B.  Reynolds,  who  soon  thereafter,  by  judgment  of  the 
Supreme  Court,  was  appointed  trustee  under  the  will.  Reynolds  served 
as  trustee  until  January,  1896.  Before  the  trust  was  fully  administered, 
he  brought  an  action  in  the  Supreme  Court  for  a  final  accounting  and 
discharge  as  trustee.  The  action  proceeded  to  judgment  in  January, 
1896,  adjusting  his  accounts  and  permitting  his  resignation.  The 
judgment  determined  the  trust  estate  to  then  consist  of  securities, 
$49,840.50;  cash,  $6,130.41— totaling  $55,970.91,  ^nd  made  certain 
allowances  which  brought  the  estate  down  to  $55,078.04. 

The  appellant,  Lester,  was  then  appointed  substitute  trustee,  and  the 
trust  estate,  as  so  constituted,  passed  to  him.  He,  as  trustee,  has  not 
Heretofore  made  any  accounting  of  his  trust  duties.  In  compliance 
with  the  order  to  show  cause,  issued  in  this  proceeding,  he  filed  an 
account  of  his  administration  of  the  trust.  The  same  was  surcharged, 
and  tlie  issues  thus  made  were  tried  before  the  surrogate  of  Albany 
county,  resulting  in  the  decree  surcharging  his  account  about  $49,000. 
That  result  proceeded  upon  two  theories:  First,  that  by  accepting  the 
trust  estate  as  fixed  by  the  judgment  of  1896,  without  investigation 
as  to  the  then  value  of  the  securities,  the  trustee  was  negligent,  and 
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must  be  held  liable  for  the  face  value  of  the  investments  turned  over 
to  him,  plus  uncollected  interest ;  second,  that  in  the  subsequent  han- 
dling of  the  estate  the  trustee  was  guilty  of  negligence,  had  faith,  and 
malfeasance.  The  decree  specifically  directed  and  adjudged  that  the 
title  to  the  principal  securities  reported  by  the  trustee  as  assets  of 
the  trust  estate,  and  for  which  he  sought  credit,  should  be  vested  in  him 
personally,  segregated  and  impounded  for  the  benefit  of  the  trust  es- 
tate, and  that  he  be  charged  vrith  the  face  value  thereof,  plus  uncol- 
lected interest.  In  this  provision  of  the  decree  were  included  securi- 
ties representing  investments  made  by  his  predecessor,  as  well  as  in- 
vestments made  by  him  in  the  course  of  administration  of  the  trust 
estate.  The  appellant  was  ,also  charged  by  the  decree  with  losses  in 
administration,  depreciation  in  values  of  property,  and  denied  commis- 
sions and  attorney's  fees,  and  was  personally  charged  with  costs  of 
the  proceeding. 

The  bulk  of  the  trust  estate  upon  the  accounting  was  represented  by 
securities  turned  over  to  the  trustee  under  the  judgment  of  1896.  The 
principal  one  consisted  of  a  $20,000  mortgage,  reduced  by  payments 
to  $15,000,  on  a  summer  hotel  property  loiown  in  the  record  as  the 
"Wayside  Inn  Hotel."  The  findings  of  the  surrogate  described  it  as 
a  large  wood  structure,  used  for  summer  hotel  business,  located  at  a 
place  called  Luzerne,  Warren  county,  and  "that  an  important  part  <rf 
the  value  of  said  property  consisted  in  the  good  will  of  the  hotel  busi- 
ness." The  owner  of  the  equity  of  redemption,  who  was  the  mort- 
gagor and  maker  of  the  bond  accompanying  the  mortgage,  was  a  widow, 
well  advanced  in  years  and  insolvent.  She  had  operated  the  hotel 
for  several  years.  At  the  close  of  business  in  November,  1897,  be- 
cause of  losses  in  operation  and  need  of  money  to  pay  debts  and  make 
repairs,  she  threatened  to  abandon  the  property.  In  this  situation,  for 
the  purpose  of  inducing  his  trust  debtor  to  continue  in  the  operation 
of  the  hotel,  the  appellant  made  an  additional  trust  loan  of  $5,000, 
tsJcing  as  security  a  second  mortgage  upon  the  hotel  property  and  a 
first  mortgage  Hen  upon  properties  owned  by  the  mortgagor,  adjacent 
to  and  serviceable  in  the  conduct  of  the  property  as  a  hotel  business. 
This  arrangement  was  carried  out.  At  the  end  of  the  succeeding  year, 
a  substantial  loss  resulting  from  the  operation  of  the  hotel  determined 
Mrs.  Butler,  the  trust  debtor,  to  surrender  the  real  estate  covered  by 
the  mortgages  mentioned  to  the  trustee. 

In  this  crisis,  the  trustee  arranged  with  his  brother,  who  was  the 
owner  of  the  personal  property  equipment  of  the  hotel,  to  operate  it 
for  the  next  five  successive  years  on  a  percentage  basis  of  profits  to 
the  trustee.  This  arrangement  resulted  in  a  financial  loss.  Thereafter, 
and  in  the  year  1903,  to  the  time  of  the  accounting,  this  hotel  property 
was  leased  under  varying  conditions,  with  a  losis  in  operation  to  the 
operator.  During  this  period  no  interest  was  paid  upon  the  trust 
mortgages,  which  at  the  time  of  the  trial  had  reached  the  alarming 
sum  of  around  $17,000.  This,  in  a  general  way,  presents  the  history 
of  the  Wayside  Inn  mortgage  indebtedness  and  the  treatment  it  re- 
ceived by  the  trustee,  and  as  embodied  in  findings  made  with  much 
amplification  by  the  surrogate.    There  was  made  the  additional  fihd- 
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ing  of  fact  that  the  loan  of  $5,000  upon  the  hotel  property,  and  the 
trustee's  consent  giveif  to  the  operation. of  the  hotel  business,  entail- 
ing yearly  loss  of  interest  upon  the  trust  securities,  was  made  in  bad 
faith  and  for  the  purpose  of  enhancing  the  personal  and  moneyed 
interest  of  the  ^Lester  family.  Upon  this  premise  of  facts,  considered 
in  their  relation  to  specific  findings  of  neglect,  bad  faith,  and  mal- 
feasance, the  surrogate  determined  that  the  trustee  should  be  charged 
with  the  face  value  of  the  mortgages,  plus  the  uncollected  interest 
thereon,  and  provided  for  the  substitution  of  cash  for  the  securities 
as  assets  of  the  estate. 

The  trustee  took  an  appeal  from  the  decree  entered  to  the  Ap- 
pellate Division  of  the  Third  Department  Matter  of  Sherman,  180 
App.  Div.  196,  167  N.  Y.  Supp.  682.  The  decision  of  the  Appellate 
Division  is  evidenced  in  an  opinion.  It  was  there  decided  that  the 
determination  of  the  surrogate  that  the  appellant  trustee  should  be 
charged  with  negligence  in  accepting  the  securities  under  the  judgment 
of  1896  was  erroneous;  this  because  he  had  no  part  in  their  creation 
and  owed  no  duty  in  respect  thereto,  except  to  administer  the  same 
in  good  faith  and  with  such  care  as  the  attending  circumstances  would 
commend  to  a  prudent  person.  It  was  further  suggested  in  the  deci- 
sion rendered  that,  inasmuch  as  the  value  of  these  securities  was  un- 
certain, and  depended  upon  the  operation  of  the  hotel  business  to  pre- 
serve the  "good  will,"  the  principal  element  of  value  of  the  securities, 
the  trustee  was  justified  in  making  an  honest  effort  to  operate,  or  have 
operated,  the  said  hotel  business  for  at  least  some  period  of  time.  The 
court  did  not  go  to  the  extent  of  deciding  that  the  operation  of  this 
hotel  from  1898  to  the  time  of  filing  the  account  was  legally  justifiable 
in  view  of  the  attending  yearly  loss.  That  was  left  as  an  open  ques- 
tion of  fact,  to  be  determined  upon  a  new  trial,  which  was  ordered- 
It  was,  however,  distinctly  decided  that  in  no  event  should  the  trustee 
be  charged  with  the  face  value  of  the  securities,  except  upon  ade- 
quate proof  that  such  was  their  value  at  the  time  they  were  charged 
to  him. 

[1,  2]  The  rule  of  liability  follows  as  a  necessary  sequence  because, 
as  stated  in  the  opinion  of  the  Appellate  Division,  at  the  time  these 
securities  came  to  the  trustee  they  were  of  doubtful  and  uncertain 
value,  and  he  owed  only  the  duty  thereto  of  exercising  reasonable  judg- 
ment and  good  faith  in  the  administration  and  collection  of  the  same. 
If  a  loss  was  sustained  to  the  estate,  such  as  might  make  the  trustee 
chargeable  with  their  value  at  some  time  during  his  administraticMi  of 
the  trust,  then  proof  should  have  been  given  respecting  the  value,  for 
the  purpose  of  fixing  the  loss  resulting.  In  this  connection  the  court 
suggested  that  there  was  neither  such  a  finding  nor  evidence  upon 
which  to  base  it  in  the  record,  and  for  that  and  other  reasons  a  new 
trial  of  the  proceeding  was  ordered.  It  has  been  had.  No  additional 
evidence  was  given.  By  stipulation,  the  record  made  on  the  first  trial 
was  read  in  evidence.  The  surrogate  has  again  made  findings  and 
decree,  reaching  substantially  the  same  financial  result.  He  eliminated 
the  finding  of  negligence  in  the  acceptance  of  the  securities  under  the 
judgment  of  1896,  but  has  again  Jound  specifically,  bad  faith  and  mal- 
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feasance  by  the  trustee  in  handling  the  trust  estate.  He  has  again 
fallen  into  the  error,  made  on  the  former  trial,  of  charging  the  trustee 
appellant  with  the  face  value  of  the  securities  at  the  time  or  soon  after 
he  received  them,  in  the  absence  of  any  proof  of  their  value. 

The  Appellate  Division,  on  the  former  appeal,  pointed  out  in  its 
opinion  that  there  was  neither  a  finding  nor  evidence  justifying  a  find- 
ing of  the  value  of  the  Wayside  Inn  Hotel  property,  and  that  such 
was  indispensable  to  show  the  loss  sustained  by  the  estate  through  the 
mismanagement  and  want  of  care  upon  the  part  of  the  trustee.  This 
is  the  rule  that  the  court  suggested  should  be  applied  to  the  legal  re- 
dress granted  by  the  surrogate.  It  questioned  the  premises  adopted  by 
the  surrogate,  to  which  was  applied  the  drastic  remedy  of  compelling 
the  trustee  to  substitute  cash  for  the  trust  securitiesf.  It  appeared  then, 
as  now,  that  the  surrogate  charged  the  face  value  of  these  securities  to 
the  trustee,  on  the  first  default  in  the  collection  of  interest.  This  surely 
cannot  he  sustained  as  a  just  rule  of  liability,  even  in  a  trust  account- 
ing, except  upon  justified  findings  of  a  conspiracy  or  design  to  wreck 
the  estate.  There  is  nothing  in  the  record  that  has  been  called  to  our 
attention,  or  that  we  can  find,  that  justifies  such  a  conclusion  of  fact. 
At  the  due  date  of  the  first  uncollected  interest,  the  record  shows  the 
trustee  was  struggling  with  the  question  of  how  to  keep  the  hotel  in 
operation  to  preserve  its  market  value.  As  suggested  by  the  opinion 
of  the  court,  it  was  his  duty  to  exercise  his  best  judgment  in  the  man- 
agement of  the  property  for  the  benefit  of  the  estate,  and  if  he  did 
so,  and  acted  in  good  faith,  he  will  be  protected  against  loss  to  the 
estate.  Whether  or  not  he  was  justified  in  continuing  his  effort  to 
operate  this  hotel,  in  the  face  of  successive  yearly  losses  of  interest 
upon  the  investment,  is  a  question  that  haS  not  yet  been  passed  upon, 
as  stated  above. 

The  observations  made  with  reference  to  the  Wayside  Inn  security 
have  more  or  less  application  to  the  remaining  securities  coming  to  the 
possession  and  care  of  the  trustee  from  his  predecessor.  For  this  rea- 
son it  is  not  deemed  essential  that  they  be  more  specifically  considered 
at  this  time. 

The  decree  should  be  reversed,  and  a  new  trial  ordered,  with  costs 
to  the  appellant  to  abide  the  final  award  of  costs.  Findings  of  fact 
numbered  9  and  40  are  disapproved  and  reversed,  and  the  court  fur- 
ther holds  and  decides  that,  as  to  the  securities  which  came  into  the 
hands  of  the  trustee  under  the  judgment  appointing  him  trustee,  there 
is  no  satisfactory  evidence  to  show  their  value  and  the  amount  with 
whidi  the  trustee  is  legally  chargeable.    All  concur. 
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MOUNT  V.  MOUNT  et  aL 

(Supreme  Court,  Special  Term,  New  York  County.    July,  1910.) 

1.  PERPETUITIES  «=»6(2) — ^Entire  besiduabt  estate  mat  be  ucft  in  trust  to 

ONE  beneficiary. 

An  entire  residuary  estate  may  be  held  In  trust  for  the  use  of  one  bene- 
ficiary for  life,  and  on  his  or  her  death  may  then  be  divided  into  shares, 
each  of  which  will  be  held  in  trust  for  a  second  separate  life,  or  a  part 
thereof. 

2.  Perpetuities  ^=»6(6) — Devise  to  tenants  in  common  in  trust  fund  not 

restriction  of  alienation. 

Where  the  Interests  of  the  benefidarles  in  a  trust  fund  are  separate 
and  distinct,  they  take  as  tenants  In  common,  and  the  power  of  alienation 
of  each  share  is  suspended  only  for  the  number  of  lives  during  which  the 
share  or  subshare  is  limited. 

S,  Perpetuities  «=»6(6)— Trust  property  in  undivided  fund,  where  bene- 
ficiaries' interests  are  separate,  not  restbiction  of  alienation. 

Although  trust  property  may  be  held  by  the  trustee  for  convenience  of 
investment  in  one  undivided  fund,  if  the  beneficiaries*  interests  are  sep- 
arated into  distinct  shares,  and  held  by  them  as  tenants  in  common,  each 
share  is  to  be  deemed  a  separate  entity,  and  is  entitled  to  its  separate  term 
for  two  lives. 

4.  Perpetuities  «=»6(2)— Wills  «=»8e6— Suspension  of  power  of  aliena- 
tion FOB  THBEE  LIVES  VOID. 

Where  testatrix  devised  the  net  rents  of  real  property  in  trust  for  the 
benefit  of  her  grandnlece  for  life,  with  remainder  to  her  issue,  and,  if 
none,  to  become  a  part  of  the  residuary  estate,  and  where  that  operated 
to  suspend  the  power  of  alienation  of  the  property  for  two  further  lives, 
making  three  lives  in  all,  the  gift  over  was  void,  and  the  corpus  of 
the  property  vested  in  decedent's  heirs  as  of  the  time  of  her  death. 

Action  by  Elizabeth  Mount  against  Richard  H.  Mount,  Frances  De  G. 
Mount,  sued  herein  as  Jane  Mount,  and  Richard  F.  Mount  impleaded 
with  others,  for  the  construction  of  the  will  of  Charlotte  A.  Mount, 
deceased,  and  for  a  partition  and  an  accounting.  Will  construed,  and 
judgment  for  partition  in  part,  and  for  an  accounting,  except  in  so 
far  as  any  of  the  issues  may  have  been  disposed  of  by  legal  proceedings 
or  act  of  parties. 

Hamilton  &  Freeman,  of  New  York  City,  for  plaintiflF. 

Charles  J.  lyeslie,  of  New  York  City,  guardian  ad  litem,  for  Richard 
F.  Mount  and  another. 

Frank  L.  Crocker,  of  New  York  City,  for  Wilber  H.  Kirkham. 

Cadwalader,  Wickersham  &  Taf t,  of  New  York  City,  for  St.  Mary's 
Free  Hospital. 

D.  B.  Simpson,  of  New  York  City,  for  E.  G.  Hotchkiss,  as  execu- 
tor, etc. 

Bauerdorf  &  Taylor,  of  New  York  City,  for  Alice  Desvernine  and 
others. 

GUY,  J.  This  is  an  action  for  the  construction  of  the  will  of  Char- 
lotte A.  Mount,  who  died  March  27,  1904,  leaving  real  estate  appraised 
at  $646,300  and  personalty  appraised  at  $187,781.63;  also  for  a  par- 
tition and  an  accounting.    Decedent  was  unmarried.    Her  heirs  at  law 

^s>For  oUier  cases  see  same  topic  &  KBY-NUMBER  In  all  Key-Numbered  Digests  &  Indexes 
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and  next  of  kin  were  a  sister,  three  nieces,  and  a  nephew ;  also  one 
grandniece,  one  grandnephew,  and  one  great-grandnephew. 

I>ecedent  bequeathed  legacies  aggregating  about  $29,425,  and  de- 
vised land  outside  of  the  city  appraised  at  $15,400.  By  the  seventh 
clause  of  her  will  she  devised  the  net  rents  of  No.  239  West  Four- 
teenth street  in  trust  for  the  benefit  of  her  grandniece,  Charlotte  M, 
Rowley  (late  Mrs.  Maccaffil)  for  life,  with  remainder  to  the  life  ten- 
ant's issue;  if  none,  then  to  become  a  part  of  her  residuary  estate. 
Mrs.  Maccaffil  died  without  issue.  The  ninth  clause  of  the  will  pro- 
vided : 

'*Ninth.  I  give,  devise  and  bequeath  all  the  rest,  residue  and  remainder  of 
my  estate,  real  and  personal,  of  what  natnre  or  kind  soever,  and  wheresoever 
situated,  to  my  executors,  who  shall  quaUfy  as  such  under  the  thirteenth 
clause  of  this  my  will,  as  trustees,  upon  the  following  trusts:  To  lease  and 
manage  the  real  estate,  to  Invest  and  reinvest  the  personal  estate  to  collect 
and  receive  the  rentd,  interest  and  Income  of  such  real  and  personal  estate, 
and  to  pay  over  to  my  sister,  Susan,  the  entire  net  amount  of  such  rents,  In- 
terest and  income  during  the  term  of  her  natural  life.  Immediately  after  the 
death  of  my  said  sister  my  said  executors  or  the  survivor  of  them,  as  such 
trastees,  shall  divide  the  said  residuary  estate  (real  and  personal)  into  as 
many  shares  of  equal  value  as  will  make  one  for  each  of  the  children  then 
livlDg  of  my  nephew,  Richard  H.  Mount,  and  one  for  the  lawful  issue  collec- 
tively of  each  of  the  chUdren  of  my  said  nephew  (if  any)  who  may  then  have 
died  leaving  such  issue,  and  shall  set  apart  one  of  such  shares  to  each  child 
then  living,  and  one  to  such  issue  collectively  of  each  deceased  child,  which 
shares  shall  he  designated  as  the  property  of  such  parties  respectively,  and 
my  executors  shall  keep  separate  accounts  of  such  respective  shares.  My  said 
executors,  as  such  trustees,  shaU  pay  over  to  the  children  of  my  said  nephew, 
IC  then  of  the  age  of  twenty-five  years,  otherwise  on  their  arriving  at  that  age, 
the  net  income  of  the  shares  so  set  apart  to  them  respectively  during  the  peri- 
od of  their  respective  lives,  and  after  their  deaths  respectively  they  shall  dis- 
tribute and  pay  over  such  shares  to  the  issue  of  such  children  respectively  in 
equal  portions  per  stirpes.  My  said  executors  and  trustees  shall  pay  over  to 
and  distribute  among  the  issue  of  any  deceased  child  or  children  of  my  said 
nephew  who  shall  at  the  death  of  my  said  sister,  Susan,  be  of  the  age  of 
twenty-five  years,  otherwise  as  soon  as  they  respectively  attain  that  age,  their 
respective  portions  of  the  share  so  set  apart  to  such  issue  collectively.*' 

The  equitable  life  tenant  of  the  income,  Susan  A.  Mount,  died  on 
May  21,  1917.  In  1906  the  Court  of  Appeals,  through  Chief  Judge 
Cullen,  wrote  its  unanimous  opinion  relating  to  the  construction  of 
this  will.  This  opinion,  while  not  res  ad  judicata,  is  so  clear  and  ex-, 
plicit  a  construction  of  the  written  instrument  (Wronkow  v.  Oakley, 
133  N.  Y.  511,  31  N.  E.  521,  16  L.  R.  A.  209,  28  Am.  St  Rep.  661; 
Matter  of  Baer,  147  N.  Y.  355,  41  N.  E.  702)  that  this  court  believes 
the  Court  of  Appeals  will  follow  it.  Its  material  part  is  as  follows 
(Matter  of  Mount,  185  N.  Y.  168-170,  77  N.  E.  999,  1001) : 

"We  are  now  brought  to  a  consideration  of  the  existing  circumstances  in 
the  present  case,  and  to  some  extent  to  the  construction  and  validity  of  the 
will  (although  in  these  latter  resi)ecls  our  determination  cannot  be  conclusive 
on  the  parttes),  in  order  that  we  may  determine  whether  the  discretion  of  the 
courts  below  was  justifiably  exercised,  in  withholding  a  determination  of  the 
questions  the  appellants  sought  to  hare  adjudicated.  The  testator's  sister  is 
now  76  years  old.  The  testator's  nephew,  Richard  H.  Mount,  is  over  50  years 
old.  He  had  at  the  execution  of  the  will  two  children,  who  still  survive,  Ed- 
ward, now  aged  30,  and  Harold,  aged  23.  His  wife,  the  mother  of  these  two 
children,  is  still  living:.    The  elder  son  Is  married,  and  pending  this  appeal 
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has  had  a  child  bom.  The  younger  is  unmarried.  Bearing  in  mind  the  age 
of  his  wife  and  that  of  the  children,  the  strong  probability  is  that  Richard 
Mount  will  have  no  other  children  by  his  present  wife.  She  may  die ;  he 'may 
marry  again  and  have  children.  But  for  such  an  event  to  have  any  bearing 
on  the  present  controversy  the  child  must  be  born  before  the  present  equitable 
life  tenant,  a  lady  76  years  old,  dies.  Therefore  the  chances  are  decidedly 
against  such  an  occurrence.  If  it  does  not  happen,  and  the  two  sons  of  the 
nephew  now  living  survive  their  grandaunt,  there  will  be  only  a  single  ques- 
tion to  determine ;  that  is,  whether  the  direction  in  the  will  to  divide  the  cor- 
pus into  shares  for  all  the  children  of  the  testatrix's  nephew,  which  would  in- 
clude children  who  might  be  born  after  her  death,  renders  the  provision,  so 
far  as  it  applies  to  children  living  at  her  death,  illegal  and  void.  If  this  pro- 
vision is  valid  as  to  those  children,  no  other  question  can  arise  under  the  will, 
because  the  remainders  given  on  the  death  of  those  children  are  clearly  good. 

"We  are  Inclined  to  the  view  that  this  question  is  a  comparatively  simple 
one.  It  is  true  that  in  determining  the  validity  of  a  trust  and  whether  testa- 
mentary dispositions  contravene  the  statute  forbidding  the  suspension  of  the 
absolute  ownership  of  personal  property  for  more  than  two  lives  in  being,  wo 
must  consider,  not  what  has  actually  happened  since  the  death  of  the  testator, 
but  what  might  have  happened.  'It  is  not  sufficient  that  the  estate  attempted 
to  be  created  may,  by  the  happening  of  subsequeot  events,  be  terminated  with- 
in the  prescribed  period,  if  such  events  might  so  happen  that  such  estates 
might  extend  beyond  such  period.  In  other  words,  to  render  such  future 
estates  valid,  they  must  be  so  limited  that  in  every  possible  contingency  they 
will  absolutely  terminate  at  such  period,  or  such  estates  will  be  held  void.' 
Schettler  v.  Smith,  41  N.  Y.  328.  The  trust  for  the  testator's  sister  suspends 
absolute  ownership  for  her  life.  If  the  trust  was  to  continue  in  solido  for  the 
benefit  of  all  the  nephew's  children  who  might  survive  their  grandaunt,  it 
would  be  void,  not  only  because  it  might  depend  on  lives  not  in  being  at  tne 
death  of  the  testatrix,  but  also  because  its  continuance  might  last  over  a  great- 
er number  of  lives  than  that  prescribed  by  the  statute.  But  on  the  death  of 
the  sister  the  corpus  is  to  be  divided  into  several  shares  according  to  the  num- 
ber of  children  the  nephew  may  then  have,  including  the  issue  of  any  deceased 
child.  The  trust  as  to  each  share  terminates  with  the  life  of  the  beneficiary. 
Therefore,  as  to  the  share  of  a  child  of  the  testatrix's  nephew  living  at  her 
death  the  suspension  is  for  two  lives  authorized  by  statute,  to  wit;  the  testa- 
trix's sister  and  the  equitable  life  tenant  of  the  particular  share. 

"It  matters  not  that  the  whole  corpus  is  not  released  at  the  termination  of  any 
two  specified  lives.  An  entire  estate  may  be  held  in  trust  for  one  beneficiary 
for  life,  and  on  his  death  may  then  be  divided  into  shares,  each  of  which  may 
be  held  in  trust  for  a  second  separate  life.  Moore  v.  Hegeman,  72  N.  Y.  376 ; 
Wells  V.  Wells,  88  N.  Y.  323 ;  Vanderpoel  v.  Loew,  112  N.  Y.  167  [19  N.  B.  481]. 
It  is  not  at  all  necessary  that  the  testator  create  a  single  trust  in  a  single 
piece  of  property.  He  may  create  separate  trusts  in  undivided  interests. 
The  validity  of  each  of  such  trusts  is  dependent  solely  on  its  terms,  not  on  the 
fate  or  jralldlty  of  the  others.  If.  therefore,  the  nephew  should  have  children 
born  after  the  testatrix's  death  and  surviving  her  sister,  their  existence  would 
serve  to  cut  down  the  shares  to  be  held  in  trust  for  the  children  living  at  the 
testatrix's  decease.  But  we  do  not  see  how  the  invalidity  of  the  testamentary 
disposition  in  favor  of  such  after-born  children  can  affect  the  legality  of  the 
trust  in  favor  of  the  existing  children.  All  the  probabilities  are  that  this 
question  will  be  presented  for  determination  on  the  death  of  the  testatrix's 
sister,  but  in  the  view  which  we  take  of  it  the  appellants,  at  least,  have  no 
just  cause  of  complaint  that  the  judgment  below  left  it  open. 

"Other  questions,  such  as  in  case  of  the  death  of  Richard  H«  Mount  before 
that  of  Susan  Mount,  leaving  issue  then  surviving,  the  validity  of  the  direc- 
tion that  their  share  shall  be  paid  to  such  issue  only  as  they  respectively  ar- 
rive at  the  age  of  25  years  may  never  arise.  So  also  the  provision  for  accumu- 
lation of  income  beyond  the  minority  of  the  beneficiaries  (a  provision  not  quot- 
ed) may  never  become  a  practical  question.  A  marked  instance  of  the  futility 
of  hoping  to  decide  in  advance  every  question  that  may  occur  in  the  con- 
struction of  a  long  and  complicated  will  is  shown  by  the  fact  that,  despite  the 
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elaborate  discussion  In  the  well-known  case  of  Manice  r.  Manice,  43  N.  T. 
308,  over  35  years  ago,  we  have  but  recently  had  before  us  another  litigation 
arising  out  of  the  construction  of  the  will  that  was  then  before  the  court" 

[1-3]  The  Court  of  Appeals'  view  that  an  entire  residuary  estate 
may  he  held  in  trust  for  the  use  of  one  beneficiary  for  life,  and  on  her 
death  it  may  then  be  divided  into  shares,  each  of  which  may  be  held 
m  trust  for  a  second  separate  life  or  part  thereof,  has  become  a  rule 
of  property.  Where  the  beneficiaries'  interest  in  a  trust  fund  is  sepa- 
rate and  distinct,  they  take  as  tenants  in  common,  and  the  power  of 
alienation  of  each  share  or  subshare  is  only  suspended  the  number 
of  lives  during  which  the  share  or  subshare  be  limited.  Schey  v. 
Schey,  194  N.  Y.  368,  37S-37S,  87  N.  E.  817;  Vanderpoel  v,  Loew, 
112  N.  Y.  167,  177,  180-186,  19  N.  E.  481;  Smith  v.  Edwards,  88 
N,  Y.  92,  103;  Moore  v.  Hegeman,  72  N.  Y.  376,  382-384;  Steven- 
son V.  Lesley,  70  N.  Y.  512,  515,  516.  Although  the  trust  property 
may  be  held  by  the  trustee  for  convenience  of  investment  in  one  un- 
divided fund  or  general  mass,  if  the  beneficiaries'  interests  are  sepa- 
rated as  here  into  distinct  shares,  and  held  by  them  as  tenants  in  ccMn- 
mon,  each  share  is  looked  upon  as  a  separate  entity,  and  is  entitled  to 
its  separate  term  for  two  lives.  Leach  v.  Godwin,  198  N.  Y.  35,  41, 
91  N.  E.  288;  Schermerhom  v.  Cotting,  131  N.  Y.  48,  61,  29  N.  E- 
980. 

[4]  Upon  the  death  of  Mrs.  MaccafEl,  without  lawful  issue,  the 
separate  trust  for  her  life  in  the  net  rents  of  No.  239  West  Fourteenth 
street  was  devised  to  fall  into  the  residuary  trust.  But  as  this  op- 
erated to  suspend  the  power  of  alienation  of  No.  239  West  Fourteenth 
street  for  two  further  lives  (making  three  lives  in  all),  the  gift  over  is 
void,  and  the  corpus  of  No.  239  West  Fourteenth  street  vested  in 
decedent's  heirs  as  of  the  time  of  decedent's  death.  Clark  v.  Cam- 
mann,  160  N.  Y.  316,  328,  329,  54  N.  E.  709.  If  the  rents  of  No. 
239  West  Fourteenth  street,  after  Mrs.  Maccaffil's  death,  were  not 
divided  among  all  decedent's  heirs  as  such,  they  should  be  accounted  for 
before  the  referee  to  be  appointed  in  partition,  unless  the  heirs  are 
barred  for  good  and  sufficient  legal  reasons.  If  any  income  was  ac- 
cumulated for  any  beneficiaries'  use  after  attainment  of  majority,  such 
income  should  be  duly  accounted  for  before  the  referee  in  partition, 
unless  such  accounting  is  barred  for  good  and  sufficient  legal  reasons. 
There  is  nothing  in  the  will  to  prevent  the  life  beneficiary  of  income, 
who  is  also  an  heir  of  decedent,  from  taking  a  distributive  share  of  the 
income  and  corpus  of  No.  239  West  Fourteenth  street,  as  to  which 
decedent  had  died  intestate.  Doane  v.  Mercantile  Trust  Co.,  160 
N.  Y.  495,  499,  500,  55  N.  E.  296;  Matter  of  Tompkins,  154  N.  Y. 
634,  644,  49  N.  E.  135.  The  property  still  held  in  trust  cannot  be 
partitioned  until  the  death  of  either  one  or  both  of  the  children  of 
Richard  H.  Mount,  for  whom  it  is  held  in  trust  in  equal  shares.  Both 
of  them  are  over  25. 

There  should  be  judgment  for  the  partition  of  No.  239  West  Four- 
teenth street;  also  for  an  accounting  of  the  matters  set  forth  in  this 
opinion,  except  in  so  far  as  any  of  the  issues  hereinbefore  set  fordi 
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may  have  been  disposed  of  by  legal  proceedings  or  act  of  parties.    All 
questions  of  costs  are  reserved  until  the  coming  in  of  the  referee's  re- 
port. 
Ordered  accordingly. 


(108  Misc.  Rep.  180) 

BRONX  GAS  &  ELEC5TRIC  CO.  v.  PUBLIC  SERVICE  COMMISSION, 
FIRST  DIST.,  et  al. 

(Supreme  Court,  Special  Term,  New  York  County.    July,  1919.) 

1.  Pleading  ^=»193(8) — Demubbeb  will  not  lie  to  belief  demanded,   it 

CAUSE  OF  action  SHOWN. 

A  demurrer  will  not  lie  purely  to  the  nature  of  the  relief  demanded,  if 
ftom  the  facts  alleged  any  cause  of  action  may  be  predicated  thereon. 

2.  Pleading  ^s>350(3) — ^Decision  on  the  iosbits  pbopobed  bt  motion  fob 

judgment  on  the  pleadings. 

In  action  by  gas  company  to  enjoin  Public  Service  Commission  and 
other  public  officials  from  enforcing  Laws  1906,  c.  125,  fixing  maximum 
price  of  gas  In  plaintiff's  territory,  and  to  prevent  interference  with  its 
collection  of  a  higher  rate  fixed  by  it  as  a  reasonable  rate,  seeking  to  de- 
clare statutory  rate  confiscatory,  owing  to  increased  cost  of  production, 
etc.,  and  to  fix  a  reasonable  rate,  wherein  commission  demurred  to  first 
cause  of  action  and  answered  the  second,  a  decision  on  the  merits  was 
proposed  by  plaintlfTs  motion  for  judgment  on  the  pleadings. 

3.  Gas  ^=s>],4(1) — ^Judicial  poweb  does  not  extend  to  fixing  bates. 

The  Judicial  power  does  not  extend  to  the  fixation  of  a  rate  for  gas. 

'4.  Gas  ^=>14(1) — Statute  bestbiction  on  poweb  of  Public  Sebvicb  Commis- 
sion TO  FIX  bates. 

The  Public  Service  Commission  has  no  authority  to  fix  any  rate  for  gas 
in  excess  of  the  price  of  $1  per  1,000  cubic  feet  fixed  by  Laws  1906,  c 
.  125,  because,  although  the  statute  may  be  unconstitutional  as  a  matter  ot 
fact,  in  so  far  as  it  fixes  too  low  a  rate  for  the  earning  of  profits  by  com- 
pany, It  is  nevertheless  valid  as  a  restriction  on  Public  Service  Com- 
mission's power  to  fix  any  other  rate. 

5.  Gas  <@=>14(1) — Complaint  asking  Public  Sebvice  Commission  to  declabr 

STATUTOBT  BATE  CONFISCATOBT  AND  ENJOIN  ENFOBCEMENT  OTATES  NO  CAUSE 
OF  ACTION. 

In  action  against  Public  Service  Commission,  First  District,  and  other 
public  officials,  to  restrain  their  enforcement  of  Laws  1906,  c.  125,  fixing 
maximum  rate  for  gas  in  plaintiff's  territory,  and  to  prevent  interfer- 
ence with  a  higher  rate  fixed  by  it  as  a  reasonable  rate,  seeking  relief  by 
having  statutory  rate  declared  confiscatory  because  of  increased  cost  of 
production,  and  to  have  court  fix  a  reasonable  rate,  where  commission 
demurred  to  first  cause  of  action  and  answered  second,  the  facts  alleged  in 
first  cause  of  action  did  not  empower  court  to  grant  an  injunction. 

Suit  for  injunction  by  the  Bronx  Gas  &  Electric  Company  against 
the  Public  Service  G^mmission  of  the  State  of  New  York,  First  Dis- 
trict, and  others.  Motion  by  plaintiff  to  overrule  a  demurrer  and  for 
judgment  on  the  pleadings  denied. 

Order  reversed App.  Div. ,  180  N.  Y.  Supp.  38.    See,  also, 

108  Misc.  Rep.  204,  178  N.  Y.  Supp.  218. 

Atvvater  &  Cruikshank,  of  New  York  City,  for  plaintiff. 

Terence  'Farley,  of  New  York  City  (Godfrey  Goldm'ark,  of  New 
Yor^  City;  of  counsel),  for  defendant  Nixoil  arid  the  Public  Service 
Commission. 
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McAVOY,  J.  The  Corporate  plaintiff  seeks  an  injunction  against 
tlie  Public  Service  Commission  and  other  public  officers  to  restrain  them 
from  enforcing  the  provisions  of  chapter  125  of  the  Laws  of  1906, 
fixing  the  maximum  price  of  gas  at  $1  per  1,000  cubic  feet  in  the  ter- 
ritories served  by  the  plaintiff  company,  and  to  prevent  any  inter- 
ference upon  the  part  of  public  officials  charged  with  the  duty  in  the 
premises  with  the  collection  of  a  higher  rate  which  the  plaintiff  com- 
pany fixes  as  a  reasonable  rate,  to  wit,  $1.50.  Plaintiff  has  separated 
its  grounds  for  relief  into  two  distinct  causes  of  action,  the  one  to 
declare  the  rate  of  $1  as  a  confiscatory  rate  because  it  is  impossible, 
due  to  the  charges  for  necessary  ingredients  used  in  the  manufacture 
of  gas,  to  realize  any  profit  upon  such  manufacture,  or,  indeed,  to  pay 
for  the  cost  thereof,  and  as  an  incident  to  this  injunctive  relief  it  is 
asked,  in  the  other  cause  of  action,  that  the  court  should  go  further 
and  fix  a  reasonable  rate,  the  enforcement  whereof  would  be  protected. 
It  is,  of  course,  obvious  that  the  existing  rate  statutes  must  be  ad- 
judged to  be  invalid  and  inoperative  before  there  would  be  a  right  to 
the  additional  injunctive  rfelief  which  is  sought,  and  there  is  no  con- 
tention but  that  the  plaintiff  is  entitled  to  bring  an  equity  action  to 
have  such  statutes  declared  unconstitutional  and  void,  if  it  is  shown 
that  the  rates  prescribed  are  not  sufficient  to  supply  the  cost  of  manu- 
facture of  gas  and  realize  a  reasonable  profit.  The  validity  of  the 
act  (Laws  1906,  c.  125)  is  the  point  to  be  determined  under  the  allega- 
tions of  plaintiff's  second  cause  of  action. 

The  first  cause  6f  action  is  based  upon  the  theory  that  the  cost  of 
production  of  plaintifFs  gas  has  increased  so  much  by  reason  of  the 
general  advance  in  the  price  of  labor  and  supplies  that  it  has  been 
costing  plaintiff  much  more  than  $1  to  produce  and  deliver  gas,  so  thati 
instead  of  paying  dividends  on  its  stock,  plaintiff' has  been  losing  $200 
a  day  on  its  gas  department ;  that  therefore  the  rate  statutes  have  be- 
come unconstitutional  and  nugatory,  and  because  of  this  the  plaintiff 
has  undertaken  to  increase  its  gas  rate  to  $1.50  per  1,000,  and  has  filedj 
pursuant  to  the  Public  Service  Commissions  Law  (Consol.  Laws,  c. 
48)  and  the  commission's  regulations,  a  30-day  notice  or  schedule 
with  the  Public  Service  Commission,  stating  that  on  and  after  April 
11,  1919,  its  rate  would  be  increased  to  the  sum  of  $1.50.  Plaintiff 
asserts  that  the  defendants  have  threatened  to  prevent  this  increase  by 
prosecutions,  suits,  demands  for  penalties,  etc.,  and  the  remedy  is 
asked,  under  the  first  cause  of  action,  to  enjoin  defendants  from  in- 
terfering with  plaintiff  in  the  enforcement  of  its  new  rate,  and  re- 
peats as  ah  incident  the  demand  of  the  second  cause  of  action  that  the 
rate  statutes  be  declared  unconstitutional.  Although  there  is  but  one 
prayer  for  relief  attached  to  the  amended  complaint,  there  are  no  facts 
alleged  in  such  amended  complaint  which  would  entitle  the  plaintiff  to 
the  relief  of  restraint  of  the  public  officials  from  enforcing  the  $1.50 
rate,  unless  it  were  for  the  matter  set  forth  in  the  first  cause  of  action. 
The  Public  Service  Commission  answers  the  second  cause  of  action 
and  demurs  to  the  first  cause  of  action: 

[1,  2]  The  real  objection  seems  to  be  on  the  part  of  the  defendant 
taisod  by^ks  d^ltrrer  to  the  first  cadse  of  action  to  the  relief  demanded 
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therein,  and  to  the  facts  alleged  in  such  cause  as  judicial  ground  for 
affording  that  relief.  It  is  true  as  a  rule  of  law  that  a  demurrer  will 
not  lie  purely  to  the  nature  of  the  relief  demanded  if  from  the  facts 
alleged  any  cause  of  action  may  be  predicated  thereon,  hut  since  the 
intent  of  the  pleader,  evidenced  by  his  obvious  demand  embodied  in 
the  prayer  for  relief,  ^oes  in  its  essential  nature  to  the  question  whether 
the  facts  set  forth  in  the  first  cause  of  action  are  sufficient  to  em- 
power this  court  to  grant  an  injunction  against  interference  with  plain- 
tiff's new  gas  rate  of  $1.50  per  1,000  cubic  feet,  a  decision  on  the 
merits  of  the  controversy  is  really  proposed  by  this  motion  for  judg- 
ment by  plaintiff  on  the  pleadings.  I  pass,  therefore,  a  point  which 
may  be  conceded,  that  the  first  cause  of  action  might  be  construed  as 
merely  a  repetition  of  the  second  cause  of  action,  and  therefore  would 
allow  of  a  judgment  declaring  the  acts  complained  of  as  unconstitu- 
tional, and  will  consider  whether  any  cause  is  laid,  of  which  this  court 
may  take  cognizance,  to  enjoin  the  public  officials,  defendants  lierein, 
from  interference  with  the  $1,50  rate  because  of  danger  of  multiplicity 
of  suits,  burdensome  litigations,  imminence  of  bankruptcy,  the  public 
policy  of  enabling  plaintiff  to  continue  its  public  service  for  the  benefit 
of  the  community,  and  kindred  equitable  grounds. 

[3]  Of  course,  the  principal  difficulty  of  holding  that  the  power  of 
the  court  exists  lies  in  the  rule  of  law  that  the  judicial' power  does  not 
extend  to  the  fixation  of  a  rate,  and  by  whatever  term  this  relief  is 
denominated,  it  would  ultimately  result  in  the  determination  of  a  court 
that  the  specific  rate  the  interference  with  which  is  sought  to  be  en- 
joined was  a  reasonable  rate.  The  situation  that  arises  from  this 
alleged  lack  of  power  is  this :  The  plaintiff  would,  after  an^  expensive 
and  protracted  litigation,  if  it  be  able  to  show  that  the  restrictive  stat- 
utes are  unconstitutional,  have  accomplished  a  declaration  that  the  stat- 
utes complained  of  compelled  the  furnishing  of  and  the  delivery  of 
gas  at  the  former  rate — an  exercise  of  power  which  is  confiscatory  in 
its  result.  Thereafter,  and  in  an  entirely  new  proceeding,  it  will  be 
required  to  show  what  is  a  reasonable  price  which  it  may  charge  for 
the  furnishing  of  gas  to  consumers. 

[4]  The  Public  Service  Commission  would  have  no  authority  to  fix 
any  rate  for  gas  in  excess  of  the  price  fixed  by  statute,  because,  al- 
though the  statute  may  be  unconstitutional  as  a  matter  of  fact,  in  so 
far  as  it  fixes  too  low  a  rate  for  the  earning  of  profits  by  the  company, 
it  is  nevertheless  valid  as  a  restriction  on  the  Public  Service  Commis- 
sion's power  to  fix  any  other  rate.  Municipal  Gas  Co.  v.  Public  Serv- 
ice Commission,  225  N.  Y.  89,  121  N.  E.  772.  Even  if  and  when  the 
restrictive  statutes  are  adjudged  as  confiscatory,  the  power  of  the 
Public  Service  Commission  will  not  thereby,  in  view  of  this  ruling,  be 
increased.  The  argument  is  made,  in  view  of  this  condition,  that  the 
fixing  of  a  rate  in  this  case  would  be  merely  a  secondary  or  incidental 
result  to  the  granting  of  proper  equitable  relief,  and  that  where  such 
a  state  of  facts  arises,  due  to  the  failure  of  the  Legislature  to  exercise 
its  primary  functions  of  rate  regulation,  the  equitable  power  may  be 
invoked,  that  the  court  should  act  to  prevent  a  gross  injustice,  and 
because  of  the  failure  of  the  rate-making  authority  to  act.    It  seems  to 
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me  that  these  are  arguments  of  expediency  and  policy  which  must  be 
addressed  to  the  Legislature,  and  cannot,  because  of  the  awkwardness 
or  difficulty  of  the  situation,  be  made  a  base  from  which  authority  not 
conferred  may  be  assumed  in  necessity  to  arise. 

[5]  When  the  court  determines  what  is  a  reasonable  charge  as  an  in- 
cident to  a  determination  that  the  rate  statutes  are  confiscatory,  such 
a  charge  cannot  be  enforced  as  a  ^ed  charge  for  services  for  any 
purpose  other  thai  to  determine  the  particular  controversy  between  the 
parties  before  the  court  and  those  whom  they  represent.  Attempting  to 
enforce  the  rate  which  the  court  determined  to  be  a  reasonable  one,  as 
a  prescribed  future  charge,  would  in  an  indirect  way  usurp  the  legis- 
lative prerogative  of  prescribing  by  rule  the  compensation  for  a  future 
public  service.  If  a  law  be  adjudged  invalid,  the  court  may  not,  in 
the  same  decree  declaring  its  invalidity,  attempt  to  enact  a  law  upon 
the  same  subject  which  shall  be  obnoxious  to  no  legal  objections.  It 
is  bound  to  stop  with  simply  passing  its  judgment  upon  the  validity  of 
the  act.  It  is  quite  apparent  to  me  that  the  considerations  which  in- 
hibit a  tribunal  from  fixing  a  rate  to  be  charged  in  the  future  are  equally 
potent  to  prevent  its  effecting  the  same  end  tfirough  the  enjoining  power, 
.forbidding  interference  with  the  rate  which  it  finds  to  have  been  suf- 
ficient under  previous  conditions  and  prices.  The  situation,  if  the 
existing  rate  statutes  are  declared  confiscatory,  will  be  identical  with 
the  establishment  of  a  new  utility,  created  after  the  decree  declaring 
the  acts  confiscatory  has  been  filed.  The  company  must  decide  for 
itself,  in  the  first  instance,  what  rate  shall  be  charged,  the  legislative 
rate  having  been  annulled  by  judicial  decree;  the  commission  having 
no  power  to  fix  a  rate  due  to  the  inhibition  of  its  statutory  power,  which 
does  not  fall  with  the  declaration  of  the  invalidity  of  the  rate.  Such 
a  rate  named  by  the  utility  company  will  control  until  it  is  found  by 
the  court  to  be  unreasonable. 

There  lie  but  two  things  in  the  path  of  the  right  of  this  company  to 
exercise  its  common-law  privilege  to  charge  any  rate  which,  by  agree- 
ment with  its  consumers,  it  can  secure.  The  first  is  the  legislative 
prescription  of  the  $1  rate ;  the  second  is  such  restrictions  as  are  im- 
posed by  statute  to  the  fixation  of  a  new  rate  in  the  absence  of  the 
authority  by  the  Public  Service  Commission  to  establish  such  new  rate. 
If  the  first  be  removed  by  decree  of  the  court,  and  the  necessary  pre- 
liminary conditions  to  the  charge  of  the  new  rate  be  complied  with 
under  the  Public  Service  Commissions  Law,  the  company  is  left  free 
to  take  the  initiative.  There  can  be  no  illegality  if  the  courts  have  held 
invalid  the  act  of  the  Legislature,  and  the  company  has  complied  with 
the  necessitous  terms  for  establishing  the  new  rate,  imtil  the  Legislature 
establishes  another  rate  by  appropriate  enactment  or  eives  its  delegate, 
the  Public  Service  Commission,  authority  to  do  so.  Therefore  the  mo- 
tion by  the  plaintiff  to  overrule  the  demurrer  and  for  judgment  on  the 
pleadings  is  denied,  with  costs. 

Motion  doiiedy  with  costs. 
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6R0LNIGE  V.  MUTUAL  LIFE  INS.  CO.  OF  NEW  YOBK. 

(Supreme  Court,  Appellate  Term,  First  Department    October  17,  1919.) 

1«  PuEADiNO  ^=9323(3) — ^Motion  fob  bill  gv  PABTicni.AB8  on  BxruaAL  to  obey 

▲  FORMEB  OBDEB   GBANTXD. 

Where  the  present  ground  for  the  application  for  a  bill  of  particulars 
Is  failure  of  the  party  to  furnish  the  bill  preTlously  directed  by  the  or- 
der of  the  court,  a  showing  of  such  disobedience  in  Itself  entitles  appli- 
cant to  relief;  an  affidavit  verified  by  the  attorney  being  sutticlent 
2.  Courts  ^=^99  (2) — Court  oboebs  not  appealed  fbom  not  to  bk  set  asidel 

On  motion  for  further  bill  of  particulars,  court  cannot  base  refusal  on 
sufficiency  of  pleading,  which  would  virtually  set  aside  previous  order, 
unappealed  from,  requiring  a  bill  of  certain  particulars. 

Appeal  from  City  Court  of  New  York,  Special  Term. 

Action  by  William  S.  Grolnick  against  the  Mutual  Life  Insurance 
Company  of  New  York.  From  an  order  of  the  City  Court  of  the  City 
of  New  York,  denying  its  motion  for  a  further  bill  of  particulars, 
defendant  appeals.    Order  reversed. 

Argued  October  term,  1919,  before  GUY,  BIJUR,  and  DELE- 
HANTY,  JJ. 

Frederick  L.  Allen,  of  New  York  City  (Murray  Downs,  of  New ' 
York  City,  of  counsel),  for  appellant. 

John  Bogart,  of  New  York  City  (Nathan  Berk,  of  New  York  City, 
of  counsel),  for  respondent. 

BIJUR,  J.  The  plaintiff  was  directed  by  a  previous  order,  from 
which  no  appeal  has  been  taken,  to  furnish  a  bill  of  certain  particulars 
named.  This  he  has  failed  to  do.  The  learned  judge  below  denied 
appellant's  application  for  a  furtlier  bill,  first,  on  the  ground  that 
its  application  was  bad  from  a  "procedural  point  of  view,"  evidently 
referring  to  the  fact  that  the  affidavit  upon  which  the  motion  was  made 
was  verified  by  the  attorney,  and  not  by  the  client. 

[1]  We  need  not  consider  the  possible  futility  of  an  affidavit  by 
the  client  in  an  original  application  for  a  bill  of  particulars,  where  the 
basis  of  the  application  is  to  be  found  in  the  pleadings  exclusively.  It 
certainly  is  of  no  importance  in  a  case  like  the  present,  where  the 
ground'  for  the  application  is  the  failure  of  the  party  to  furnish  the  bill 
previously  directed;  i.  e.,  to  obey  the  order  of  the  court.  Upon  the 
presentation  of  that  bare  fact,  the  applicant  is  entitled  to  relief. 

[2]  The  further  reason  given  by  the  court  below  for  dei^ing  the 
present  motion,  namely,  "that  it  seems  as  if  the  original  bill  was  en- 
tirely sufficient  for  all  the  needs  of  this  litigation,"  is  not  involved  in 
the  present  application.  The  order  granted,  from  which  no  appeal 
was  taken,  must  be  presumed  to  have  been  proper,  and  should  there- 
fore be  complied  with. 

Order  reversed,  with  $10  costs  and  disbursements,  motion  granted ; 
bill  to  be  served  within  10  days  after  service  of  a  copy  of  the  order 
entered  hereon,  with  notice  of  entry  thereof.    All  concur. 
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AMES  y.  AMES. 

(Siiprone  Court,  Special  Tenn,  Onoiidaga  County.    October  29,  1919.) 

1.  Divorce  ^=»53 — ^Defense  of  adttltebt  of  plaintiw  in  action  fob  sepa- 

BATION. 

Under  Code  Civ.  Proc.  §  1770,  a  defendant  In  an  action  for  separation 
may  set  up  as  defense  and  counterclaim  acts  of  adultery  committed  by 
the  plaintiff  prior  to  commencement  of  the  action. 

2.  DiVOBCE  ^=9104 — PlAINTIFF  CANNOT  ALLEOE  ACTS  OF  ADULTEBY  SUBSEQUENT 

TO  SUIT. 

In  an  action  for  absolute  divorce^  the  plaintiff  will  not  be  permitted  to 
serve  a  supplemental  complaint  setting  up  acts  of  adultery  alleged  to  have 
been  committed  by  defendant  since  joinder  of  issue. 

3.  DiVOBCE  ^==>104 — In  action  fob  SEPABATION,   CBUEL  TBEATMENT  AFTEB  AC- 

TION  BBOUOHT  MAY  BE  ALLEGED. 

In  an  action  by  a  wife  for  separation  from  her  husband  on  the  ground 
of  cruel  and  inhuman  treatment,  she  may  serve  a  supplemental  complaint 
alleging  acts  of  cruel  and  inhuman  treatment  which  occurred  subsequent 
to  the  commencement  of  the  action,  in  aid  of  the  cause  of  action  stated  in 
the  original  complaint 

4.  DiVOBCE  ^=»101, 104 — ^Defendant  may  plead  adulteby  by  plaintiff  afieb. 

ACTION  BBOUOHT. 

In  an  action  for  divorce  for  adultery,  the  court  has  power  to  permit  de- 
fendant to  plead  as  a  counterclaim,  as  well  as  a  defense,  by  supplemental 
answer,  acts  of  adultery  committed  by  plaintiff  since  the  action  was  begun. 

5.  DiVOBCE  ^=9104 — In  aotion  fob  sbpabation,  defendant  may  allege  adul- 

teby BY  PLAINTIFF  BEFOBfi  AND  AFTEB  AOTION  BBOUOHT. 

As  a  defendant  cannot  discontinue,  and  sue  over,  a  husband,  in  an  ac- 
tion by  hi-s  wife  for  separation  for  cruel  and  inhuman  treatment,  is  en- 
titled to  leave  to  serve  a  supplemental  answer  setting  up  acts  of  adultery 
committed  by  the  wife  prior  to  and  subsequent  to  the  commencement  of 
the  action. 

Action  for  separation  by  Florence  L.  Ames  against  Millard  R.  Ames. 
On  motion  by  defendant  for  leave  to  make  and  serve  supplemental  an- 
swer setting  up  acts  of  adultery  committed  by  plaintiff  prior  and  subse- 
quent to  commencement  of  the  action.    Motion  granted. 

Richard  J.  Shanahan,  of  Syracuse,  for  plaintiff. 

Costello,  Burden,  Cooney  &  Walters,  of  Syracuse  (Oliver  D.  Burden, 
of  Syracuse,  of  counsel),  for  defendant. 

ROSS,  J.  [1]  The  right  in  an  action  for  separation  of  a  defendant 
to  set  up  as  a  defense  and  counterclaim  acts  of  adultery  committed 
prior  to  the  commencement  of  the  action  has  existed  since  1881.  Code 
of  Civil  Procediu-e,  §  1770;  Van  Benthuysen  v.  Van  Benthuysen,  2 
N.  Y.  Supp.  238;  Wise  v.  Wise,  159  App.  Div.  575,  576,  144  N.  Y. 
Supp.  649. 

[2-5]  The  right  to  interpose  matters  arising  after  suit  is  brought  is 
not  so  clear.  In  an  action  for  an  absolute  divorce,  the  plaintiff  will  not 
be  permitted  to  serve  a  supplementary  complaint,  setting  up  acts  of 
adultery  alleged  to  have  been  committed  by  the  defendant  since  the 
joinder  of  issue.  Campbell  v.  Campbell,  69  App.  Div.  435,  74  N.  Y. 
Supp.  979:  Halsted  v.  Halsted.  5  Misc.  Rep.  416,  26  N.  Y.  Supp.  758, 

Cs9For  other  cases  see  eame  topic  A  KEY-NUMBER  in  all  Key-Nambered  Digests  &  Indexes 
178N.Y.S.— 12 


Digitized  by  VjOOQIC 


178  178  NBW  YORK  SUPPLEMENT  (Sup.  CL 

affirmed  7  Misc.  Rep.  23,  27  N.  Y.  Supp.  408;  Neiberg  v.  Neiberg,  8 
Misc.  Rep.  97,  28  N.  Y.  Supp.  1005. 

In  an  action  by  a  wife  to  obtain  a  separation  from  her  husband  on 
the  ground  of  cruel  and  inhuman  treatment,  she  will  be  allowed  to 
serve  a  supplemental  complaint  alleging  acts  of  cruel  and  inhuman 
treatment  which  occurred  subsequent  to  the  commencement  of  the  ac- 
tion ;  this  in  aid  of  the  cause  of  action  stated  in  the  original  complaint. 
Smith  V.  Smith,  99  App.  Div.  283,  90  N.  Y.  Supp.  927. 

So  much  for  the  rights  of  a  plaintiff  in  an  action,  either  for  a  divorce 
or  separation.  With  reference  to  the  rights  of  a  defendant,  the  court 
has  power  to  permit  a  defendant  in  an  action  of  divorce  for  adultery 
to  plead  as  a  counterclaim,  as  well  as  a  defense,  by  supplemental  an- 
swer, acts  of  adultery  committed  by  the  plaintiff  since  the  action  was 
begun.  Blanc  v.  Blanc,  67  Hun,  384,  22  N.  Y.  Supp.  264.  In  the  case 
last  cited,  FoUett,  J.,  says : 

"Public  poUcy,  the  interests  of  society  and  of  the  litigants,  aUke  demand 
that  the  rights  of  the  parties  should  be  determined  in  a  single  action,  unless 
by  so  doing  some  statute  or  rule  of  procedure  settled  by  reported  cases  is  vio- 
lated." 

No  case  has  been  cited  in  which  the  defendant  in  an  action  for  sep- 
aration sought  to  plead  as  a  counterclaim  by  supplemental  answer 
acts  of  adultery  committed  by  the  plaintiff  since  the  action  was  begun 
but  it  seems  to  me  that  the  ground  of  decision  in  the  case  of  Blanc  v. 
Blanc  is  equally  applicable  to  a  case  of  this  character.  If  the  defend- 
ant can  establish  the  facts  which  he  desires  to  plead  by  supplemental 
answer,  it  would  be  a  ground  in  a  proper  case  for  the  dissolution  of 
the  contract  of  marriage,  and  it  would  seem  to  be  unnecessary  and  in- 
consistent with  the  general  theory  of  the  administration  of  law  to  cwn- 
pel  the  defendant  in  this  action,  whatever  may  be  its  result,  to  bring 
another  action,  based  upon  the  claimed  acts  of  adultery  committed  sub- 
sequent to  the  joinder  of  issue  herein,  which  he  desires  to  set  up  by  sup- 
plemental answer,  which,  if  proved*,  would  render  nugatory  the  judg- 
ment in  the  action  now  pending. 

The  distinction  between  the  case  of  a  plaintiff  and  a  defendant,  each 
of  whom  seeks  to  set  up  facts  accruing  after  the  commencement  of  the 
action  was  stated  by  Judge  McAdam  in  the  following  language : 

"A  plaintiff  may  discontinue  and  sue  over  again,  while  a  defendant  cannot.** 

See  Halsted  v.  Halsted,  5  Misc.  Rep.  417,  26  N.  Y.  Supp.  759. 
Motion  granted.    If  the  attorneys  do  not  agree  as  to  form  of  order, 
to  be  settled  upon  two  days'  notice. 
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STAR  OPIIBA  GO.»  Ino.  y.  HYLAN  et  aL 

(Supreme  Court,  Special  Term,  New  York  County.    October  27,  1919.) 

L  Injunction  ^=»77(1) — RssTaAiNZNO  city  fboic  PTOHiBiriNa  fboduotion  o» 
German  opeba  denied. 

The  Supreme  Ck)urt  will  not  enjoin  the  mayor  of  New  York  City  and 
other  officials  from  prohibiting,  until  the  treaty  of  peace  with  Germany  Is 
ratified,  the  performance  of  oij^rh  In  the  German  language  in  the  city; 
the  performances  actually  given  by  coaq;>lainant  company  having  provok- 
ed riotous  conduct  by  bystanders,  requiring  the  efforts  of  a  large  body  of 
police  to  control. 

2.  Theatebs  and  shows  #s»8 — Powek  to  revoke  license  for  privilege  to 
give  opxratio  pbbforuanob  in  the  courts. 

Under  Greater  New  York  Charter,  1 1472^  and  section  1473,  as  amwded 
by  Laws  1914,  c  475,  the  giving  of  an  operatic  performance  in  the  city  of 
New  York  is  a  privilege  which  can  be  exercised  only  by  those  who  have 
procured  license  to  do  so  from  the  commissioner  of  licenses;  the  i)owei 
to  revoke  such  licenses  being  placed  by  section  1476  In  the  courts  of  rec- 
ord of  the  city. 

Action  by  the  Star  Opera  Company,  Incorporated,  against  John  F. 
Hylan  and  others.  On  motion  by  plaintiff  to  continue  an  injunction 
pendente  lite.  Motion  denied,  and  temporary  restraining  order  va- 
cated. 

Max  D.  Steuer,  of  New  York  City,  for  the  motion. 

William  P.  Burr,  Corp,  Counsel,  of  New  York  Cibr  (George  P. 
Nicholson  and  John  Lehman,  both  of  New  York  City,  ox  counsel),  op- 
posed. 

Martin  W.  Littleton,  of  New  York  City,  for  American  Legion,  op- 
posed. 

GIEGERICH,  J.  This  is  a  motion  made  by  the  plaintiff  to  continue 
an  injtmction  pendente  lite,  which  injunction  was  granted  ex  parte. 
The  facts,  so  far  as  necessary  to  state  them,  are  as  follows : 

The  plaintiff  is  a  New  York  corporation,  oi^anized  in  August,  1919, 
for  the  purpose,  among  others,  of  giving  theatrical,  operatic,  and  other 
musical  performances,  and  has  contracted  to  give  a  series  of  operas 
in  German  during  the  season  of  1919-1920.  Prior  to  the  first  per- 
formance a  petition  of  the  American  Legion  to  stop  the  per- 
formance of  German  opera  was  presented  to  the  mayor  of  the  city, 
who  gave  a  hearing  of  three  hours'  duration  to  those  who  favored  and 
those  who  opposed  the  proposed  performances.  The  giving  of  the  pro- 
posed performances  in  German  is  opposed  by  the  various  local  or- 
ganizations of  the  American  Legion.  The  public  hostility  to  the  pro- 
posed project  has  been  rendered  more  bitter  by  the  fact  that  it  has  been 
widely  advertised  that  the  general  director  and  producing  manager 
of  the  company  is  a  German  citizen,  who  has  been  charged  with  having 
stated  that  he  has  no  intention  of  becoming  an  American  citizen,  and 
stays  here  only  because  of  the  money  he  can  make.  He  has  also  been 
chsu-ged  with  being  the  author  of  a  song  sung  by  himself  celebrating 
the  sinking  of  the  Lusitania.    Whether  all  or  any  of  these  charges  are 
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true,  I  do  not  have  to  attempt  to  determine.  The  Important  fact  is 
that  they  are  made  and  widely  believed,  and  the  effect  upon  the  peo- 
ple, not  yet  recovered  from  the  passions  of  the  war,  is  substantially 
the  same  as  though  every  charge  had  been  proven. 

On  October  20,  the  evening  of  the  first  performance,  a  riotous  crowd 
of  6,000  or  7,000  people  filled  the  streets  surrounding  the  opera  house 
and  resisting  large  bodies  of  the  police  when  efforts  were  made  to  dis- 
perse them.  On  October  21  no  performance  was  given.  On  October 
22  the  riotous  demonstrations  were  still  more  pronounced,  and  the 
collisions  with  the  police  were  still  more  serious.  Three  policemen 
were  seriously  injured;  one  of  them  having  his  leg  fractured,  another 
one  having  his  hand  smashed,  and  another  one  having  his  hip  seriously 
injured.  In  addition  to  these  injuries  about  50  policemen  were  struck 
with  various  kinds  of  missiles  which  the  crowd  were  throwing.  The 
extent  of  the  injuries  which  the  police  may  have  inflicted  upon  the 
riotous  crowd  is  not  shown,  although  the  affidavits  of  well-known 
citizens  state  that  the  police  showed  great  self-restraint  and  handled 
the  situation  well. 

[t]  After  a  careful  consideration  of  the  facts  appearing  in  the  pa- 
pers and  of  the  arguments  of  counsel,  I  have  reached  the  conclusion 
that  the  motion  to  continue  the  injunction  should  be  denied.  At  the 
outset  I  may  say  that  I  recognize  that  the  production  of  German  opera 
is  an  act  innocent  in  itself.  It  does  not  follow,  however,  that  an  act, 
innocent  under  ordinary  circumstances,  may  always  be  done,  regard- 
less of  time,  place  or  conditions.  For  instance,  diooting  pigeons  on 
one's  own  grounds  may  be  a  lawful  act;  but  if,  as  a  result,  crowds 
collect  out$ide  the  grounds  to  shoot  the  escaping  birds  and  become  an 
annoyance,  the  lawful  act  becomes  a  nuisance.  Rex  v.  Moore,  3  Bam. 
&  Ad.  (23  Eng.  C.  L.)  184.  So,  too,  although  the  mere  act  of  con- 
ducting a  moving  picture  show  on  Sunday  may  be  lawful,  if  done  in 
a  thickly  populated  neighborhood,  near  a  large  church,  and  on  a  main 
thoroughfare,  along  which  people  pass  to  and  from  worship,  it  may 
become  unlawful  and  be  enjoined.  Hamlin  v.  Bender,  92  Misc.  Rep. 
16,  155  N.  Y.  Supp.  963.  On  the  same  principle,  although  it  may  be 
lawful  in  itself  to  carry  a  red  flag  on  the  street,  it  has  been  held  that 
it  may  not  be  done  when  such  a  state  of  public  sentiment  prevails 
and  under  such  circumstances  as  to  constitute  disorderly  conduct. 
People  v.. Burman,  154  Mich.  150,  117  N.  W.  589. 

It  is  easy  to  imagine  other  cases  where  acts,  harmless  under  normal 
conditions,  may  be  dangerous  in  time  of  public  excitement.  For  ex- 
ample, when  the  inhabitants  of  a  city  are  inflamed  by  race  riots,  it 
may  be  permissible,  or  even  necessary,  for  the  police  authorities  to 
prohibit  white  men  from  passing  into  sections  of  the  city  inhabited  by 
colored  men,  and  vice  versa ;  and  this,  however  harmless  or  even  com- 
mendable may  be  the  purpose  of  the  one  thus  seeking  to  pass  into  a 
prohibited  area.  It  is  no  answer  to  such  cases  to  say  that  it  is  the 
duty  of  the  police  to  protect  innocent  people  in  the  exercise  of  their 
lawful  rights.  That  is  a  counsel  of  perfection.  It  loses  sight  of  their 
practical  difficulties.  So  many  unreasonable  people  might  choose  to 
exercise  unimportant. lawful  rights  as  to  require  the  entire  police  force 
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to  protect  them  and  leave  the  great  mass  of  the  community"  exposed 
to  disorder  and  lawlessness.  In  the  present  case,  on  the  second  night 
of  the  performance,  more  than  300  policemen  were  employed  to  cope 
with  the  disorders.  In  all  such  cases,  it  is  conditions,  not  theories,  that 
the  police  authorities  have  to  deal  with,  and  the  courts  should  be  cau- 
tious in  overruling  the  judgment  of  those  charged  with  the  duty  of 
maintaining  order. 

In  support  of  the  motion  the  plaintiff  cites  the  decision  I  made  in 
Star  Co.  V.  Brush,  103  Misc.  Rep.  631,  170  N.  Y.  Supp.  987.  The 
cases  are  widely  different  in  many  respects.  That  was  not  a  case  of 
the  exercise  by  the  local  authorities  of  their  judgment  on  a  local  condi- 
tion. There  the  local  authorities  of  a  suburban  town  sought  to  sup- 
press the  circulation  of  a  great  metropolitan  newspaper,  because  they 
did  not  approve  its  views.  Moreover,  that  case  dealt  with  a  constitu- 
tional right  of  supreme  importance  to  the  entire  people — nothing  less 
than  the  freedom  of  the  press.  This  case  does  not  deal  with  a  con- 
stitutional right,  or,  in  fact,  any  right  at  all. 

[2]  The  giving  of  an  operatic  performance  in  this  city  is  a  privilege 
which  can  be  exercised  only  by  those  who  have  procured  a  license  to 
do  so  from  the  commissioner  of  licenses.  Greater  New  York  Charter 
(Laws  1897,  c.  378)  §  1472,  and  section  1473,  as  amended  by  Laws 
1914,  c.  475.  The  power  to  revoke  such  licenses  is  placed  by  the  same 
statute  in  the  courts  of  record  of  the  city.  Id.  §  1476.  There  is  no 
question  presented,  however,  as  to  revocation  of  the  license,  because 
no  revocation  has  been  attempted.  All  that  the  mayor  and  the  other 
police  authorities  have  forbidden  is  the  giving  of  the  particular  kind 
of  opera  in  question.  In  j^assing,  it  may  be  worth  while  to  point  out 
tfiat  there  is  a  manifest  difference  between  giving  German  opera  as 
a  commercial  enterprise,  with  its  widely  adverti^sed  appeal  to  the  pub- 
lic for  support,  arid  enjoying  German  opera  privately.  The  latter  is 
nowise  involved  in  this  case.  Considering,  on  the  one  hand,  the  unim- 
portant nature  of  the  privilege  in  question  and  the  transitoriness  of 
the  deprivation  (the  mayor's  prohibition,  by  its  terms,  is  to  remain  in 
effect  only  until  the  treaty  of  peace  is  ratified),  and,  on  the  other  hand, 
considering  the  serious  consequences  of  permitting  the  plaintiff  to  con- 
tinue this  privilege,  in  the  particular  form  it  has  chosen,  the  serious 
personal  injuries,  the  drain  upon  the  police  force  of  men  needed 
throughout  the  city  for  the  performance  of  their  regular  duties,  the 
inconvenience  and  danger  imposed  upon  the  community  by  having  im- 
portant thoroughfares  blocked  with  crowds  of  angry  men — when  these 
things  are  considered  and  weighed  against  each  other,  it  seems  to  me 
there  should  be  little  doubt  as  to  the  wisdom  of  the  mayor's  decision. 

I  have  reached  the  conclusion  I  have  reached  in  this  case  with  the 
more  satisfiaction  because  of  another  important  and  far-reaching  rea- 
son. It  is  highly  desirable  that  the  passions  of  the  war  subside  as 
rapidly  as  may  be.  This  process  cannot  be  hastened,  however,  but 
will  be  retarded,  by  ill-advised  and  premature  attempts  like  the  one 
under  consideration.  Great  numbers  of  the  community,  and  especially 
men  who  have  been  in  the  service,  have  construed  this  attempt  as  a 
defiance  and  a  challenge.    I  do  not  mean  to^say  that  such  an  effect  was 
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intended  by  those  who  have  produced  the  opera.  This  is  evidently  not 
true,  however,  of  all  those  who  attend.  One  affiant  relates  two  in- 
stances which  fell  under  his  observation  on  a  single  evening,  showing 
ill  feeling  between  the  crowds  of  objectors  and  those  who  attended 
the  performances.  One  man  on  his  way  to  the  opera  house  in  a  lim- 
ousine put  his  head  out  of  the  car  and  made  grimaces  and  hissed  at 
the  crowd,  and  a  woman  on  her  way  in  a  taxicab  thrust  out  her  tongue 
in  derision.  Ordinarily,  these  incidents  would  be  too  trivial  to  mention, 
but  now  they  are  significant  as  indications  of  a  hostile  state  of  mind. 
I  should  be  sorry  to  believe  that  the  people  who  are  undertaking  and 
those  who  are  supporting  by  their  attendance  this  effort  to  revive  Ger- 
man opera  in  this  city  are  not  desirous  of  allaying  the  animosities  here- 
tofore unfortunately  existing  between  groups  of  our  inhabitants  and  the 
animosities  necessarily  existing  between  our  people  and  the  people  of 
Germany,  with  whom  we  have  so  recently  been  actively  at  war,  and 
with  whom  we  are  not  yet  formally  at  peace.  It  should  be  remembered 
that  the  wounds  of  the  war  have  not  yet  healed,  nor  lost  their  tender- 
ness, and  any  step  taken  toward  the  restoration  of  things  to  normal 
conditions  should  be  taken  in  the  light  of  that  fact,  and,  if  it  is  found 
upon  trial  that  public  sentiment  is  not  yet  prepared  for  the  step,  it  should 
not  be  persisted  in.  Reconciliation  cannot  be  forced ;  it  can  only  be 
brought  about  by  time  and  by  wise  efforts  toward  that  end. 

Motion  denied,  with  $10  costs,  and  the  temporary  restraining  order 
vacated.    Order  signed. 


(106  Misc.  Rep.  108) 

PAOIFIO  COAST  BORAX  CO.  y.  SHIPPERS'  NAVIGATION  CO.,  Inc.,  et  al. 

(Supreme  Court,  Special  Term,  New  York  County.    July,  1919.) 

1.  Cabbiebs  ^=>m{l) — Initial  coNifEcriNO  cabbieb  liablx  fob  damaob  to 

GOODS  THBOUGH  NEGLIGENCE. 

In  absencQ  of  a  provision  making  remedy  rmder  Carmack  Amendment 
(U.  S.  Comp.  St.  §S  8604a,  8604aa)  to  the  Interstate  Commerce  Act  ex- 
clusive, and  in  view  of  proviso  that  it  shall  not  deprive  any  holder  of  an 
Initial  carrier's  receipt  or  bill  of  lading  from  any  remedy  or  right  of  ac- 
tion under  existing  law,  the  initial  carrier,  connecting  carrier,  or  termi- 
nal carrier  may  all  be  held  liable  to  shipper  for  damage  caused  by  their 
negligence. 

2.  Carriers  ^=>184 — Complaint  sufficient  to  show  liability  of  initial 

cabbieb  fob  damage  to  goods. 

A  complaint  alleging  that  an  initial  carrier  deUvered  freight  intrusted 
to  it  to  a  connecting  carrier,  not  in  the  good  condition  in  which  it  had 
been  received,  showed  that  damage  was  sustained  on  line  of  the  initial 
carrier,  and  stated  a  cause  of  action  against  it  under  the  Carmack 
Amendment  (U.  S.  Comp.  St.  fi§  86()4a,  8604aa). 

3.  Cabbiebs  ^=»184 — Complaint  not  stating  sep abate   cause   of  action 

against  connecting  cabbieb. 

Ck>mplaint  alleging  that  damage  to  freight  was  caused  while  In  the 
possession  of  the  Initial  carrier,  and  not  setting  forth  what  part  of  the 
damage,  if  any,  was  sustained  on  each  of  the  two  lines,  did  not  state 
a  separate  cause  of  action  against  the  connecting  carrier,  in  view  of  the 
Carmack  Amendment  (U.  S.  Comp.  St.  |§  860ia,  8604aa). 
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Action  by  the  Pacific  Coast  Borax  Company  against  the  Shippers' 
Navigation  Ccmipany,  Incorporated,  and  another.  Motion  for  judg- 
ment on  the  pleadings.    Order  directed  in  accordance  with  opinion. 

Frank  H.  Hall,  of  New  York  City,  for  plaintiiF. 

Hirsch,  Sherman  &  Limburg,  of  New  York  City  (Herbert  R.  Lim- 
burg  and  Mortimer  H.  Hess,  both  of  New  York  City,  of  counsel),  for 
defendant  Great  Lakes  Transit  Corporation. 

McAVOY,  J.  [1]  The  question  for  decision  here  is  whether  a  ship- 
per must  sue  the  carrier  first  receiving  property  for  interstate  trans- 
portation, as  he  is  permitted  to  do  under  the  Carmack  Amendment 
(Act  June  29,  1906,  c.  3591,  §  7,  pars.  11,  12,  34  Stat.  595  [U.  S. 
Comp.  St.  §§  8604a,  8604aa]),  which  provides  in  substance  that  a 
common  carrier  receiving  property  for  transportation  in  interstate 
commerce  shall  be  liable  to  the  lawful  holder  of  its  bill  of  lading  for 
any  loss,  damage,  or  injury  to  such  property  caused  by  it  or  by  any 
common  carrier  to  which  such  property  may  pass,  or  whether  his  right 
to  suit  against  a  connecting  carrier,  to  which  the  initial  carrier  has 
delivered  the  goods,  survives.  The  object  of  the  Carmack  Amend- 
ment is  quite  apparent.  It  was  designed  to  aid  the  shipper  in  finding 
a  liable  corporation,  where  there  were  several  carriers  involved  in 
the  contract  of  carriage,  and  do  away  with  the  necessity  of  the  shipper 
endeavoring  to  find  upon  which  connecting  line  the  culpable  negligence 
occurred.  The  rule  of  law  which  required  proof  affirmatively  that  the 
damage  occurred  while  the  property  was  in  the  possession  of  the  con- 
necting carrier  was  intended  to  be  obviated  by  this  amendment,  making 
the  initial  carrier  responsible  for  all  damage,  no  matter  upon  whose 
lines  the  negligence  occurred.  The  liability  of  a  connecting  carrier 
for  property  lost  or  damaged  while  in  its  custody  does  not  appear  to 
have  been  changed  from  that  imposed  upon  it  under  its  common-law 
duty  by  the  Carmack  Amendment.  In  fact,  the  provision  of  the  amend- 
ment itself  is  that  the  section  shall  not  deprive  any  holder  of  an  ini- 
tial carrier's  receipt  or  bill  of  lading  from  any  remedy  or  right  of  ac- 
tion which  he  has  under  the  existing  law.  U.  S.  Comp.  St.  1913,  §§ 
8.563-8592.  In  the  absence  of  a  provision  making  the  remedy  under 
the  Carmack  Amendment  exclusive,  and  in  the  presence  of  a  proviso 
reserving  the  right  of  action  existing  under  any  law,  it  cannot  be  held 
that  no  cause  can  lie  against  a  connecting  carrier,  where  property  has 
been  shipped  through  an  initial  carrier,  who  has  given  his  receipt  or 
bill  of  lading  for  the  same,  covering  his  liability  over  all  lines.  I  think 
initial  carrier,  connecting  carrier,  or  terminal  carriers  may  all  be  held 
liable  for  damage  to  property  caused  by  their  negligence. 

[2,  3]  The  o3ier  point  raised  is  that  no  cause  of  action  is,  on  the 
face  of  the  complaint,  alleged  against  the  defendant  Great  Lakes 
Transit  Corporation,  in  that  the  complaint  fails  to  allege  what  portion 
of  the  damage  was  sustained  while  the  goods  were  in  the  possession  of 
the  connecting  carrier.  Although  the  Carmack  Amendment  may  per- 
mit an  action  against  the  connecting  carrier,  it  is  asserted  that  it 
would  be  essential  to  show  that  whatever  damages  has  been  sustained 
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occurred  while  the  goods  were  in  the  possession  of  such  connecting 
carrier,  and  that  sudi  complaint  must  all^e,  too,  that  the  connecting 
carrier  received  the  goods  claimed  to  be  damaged  in  good  condition 
from  the  initial  carrier.  It  is  alleged  in  paragraph  6  of  the  complaint 
that  the  defendant  Shippers'  Navigation  Company,  Incorporated,  de- 
livered the  freight  intrusted  to  it  to  the  defendant  Great  lyakes  Transit 
Corporation,  not  in  the  good  condition  in  which  it  had  been  received. 
It  would  appear  that,  if  this  allegation  be  true,  as  it  must  be  deemed 
to  be,'  such  damage  as  had  occurred  to  the  goods  must  have  been 
caused  while  in  the  possession  of  defendant  Shippers'  Navigation  Com- 
pany. Of  course,  it  may  be  true  that  a  portion  of  the  alleged  dam- 
age occurred  while  the  goods  were  in  the  possession  of  the  initial  car- 
rier, and  further  damage  was  sustained  while  the  goods  were  in  the 
possession  of  the  connecting  carrier ;  but  it  seems  clear  that  this  does 
not  allege  a  complete  common-law  action  against  either,  unless  it  is 
set  fortli  what  portion  of  the  damage  was  sustained  on  each  of  the 
two  lines,  so  that  to  uphold  a  cause  of  action  against  the  connecting 
carrier  facts  should  be  shown  which  indicate  some  liability  for  caus- 
ing such  damage  while  the  goods  were  in  its  possession,  else  no  claim 
against  it  can  be  sustained.  The  difficulty  arises  from  pursuing  the 
remedy  against  the  initial  carrier  and  the  connecting  carrier,  where 
both  are  alleged  to  be  liable  for  causing  damage  to  the  goods,  without 
alleging  facts  from  which  it  can  be  inferred  as  to  what  damage  was 
caused  by  each,  if  any,  of  the  two  common  carriers.  This  difficulty 
would  be  entirely  obviated  if  the  reasonable  remedy  provided  in  the 
Carmack  Amendment  were  availed  of,  under  which  a  suit  against  the 
initial  carrier  would  entitle  the  plaintiff  to  recover  his  full  damage, 
without  respect  to  the  particular  connecting  carrier's  lines  upon  which 
the  actual  damage  was  suffered.  I  hold  that  there  is  a  good  cause  of 
action  alleged  against  the  initial  carrier  imder  the  Carmack  Amend- 
ment, and  that  such  amendment  does  not  prevent  a  suit  against  the 
connecting  carrier,  but  that  there  are  not  facts  sufficient  to  constitute  a 
cause  of  action  set  forth  upon  which  to  predicate  a  separate  cause 
against  the  connecting  carrier,  as  the  complaint  is  laid. 
Ordered  accordingly. 


(189  App.  Div.  148) 

PEOPUD  V.  FISHER  et  al. 
(Supreme  Court,  Appellate  Division,  Fourtb  Department     October  1,  1919.) 

1.  Eminent  domain  <S=»8,  167(4) — Statutes  giving  bight  of  condeknation 

strictly  construed. 

Statutes  giving  the  right  of  eminent  domain  will  be  strictly  con- 
strued, and  proceedings  thereunder  must  be  In  strict  conformity  with  the 
statute,  and  every  Jurisdictional  provision  thereof  complied  with. 

2.  Eminent  domain  ^=»ie9 — Consent  of  Governor  PBEREQuiaiTE  to  acqui- 

sition OF  forests  by  purchasing  board. 

Governor's  statements,  to  members  of  forest  purchasing  board  during 
Informal  conversations,  that  certain  land  should  be  acquired  at  once,  hcid 
insufficient  consent  to  acquisition  of  the  land  under  Laws  1908,  c.  130,  § 
47,  requiring  Governor's  "consent,"  where  no  record  was  made  of  tiie 
conversations,  and  no  entry  made  in  any  book  or  record  showing  Govern- 
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air's  consent  to  acquUition  of  such  land ;  parol  consent  being  insuffi'^ient 
to  comply  with  the  statute,  though  statute  does  not  expressly  require 
written  consent. 

8.  EHiNErrr  domain  ^s»160 — ^Pbovibion  fob  Govkbkob*b  ooksent  to  pubcuasb 

OF  FOBBSTB  MANDATOBT. 

Laws  1008,  c.  180,  9  44,  requiring  OoTemor'g  consent  to  acquisition  of 
land  by  forest  purchasing  board,  is  mandatory. 
4.  Eminent  domain  ^=»169 — Jubisdiotional  steps  in  aoquisition  of  fob* 
ests  bt  f0be6t  pubchasing  boabd. 

Under  Laws  1908,  c.  130,  §  47,  proFlding  for  filing  of  certificate  describ- 
ing lands  appropriated  by  state  for  purpose  of  making  them  a  part  of 
Adirondack  or  Gatskill  Parks,  and  service  of  notice  of  filing  of  such 
certificate  upon  owner,  all  Jurisdictional  steps  necessary  to  acquisition 
of  land  by  forest  purchasing  board  must  have  been  taken  before  the  filing 
and  service  of  such  notice. 

De  Angelis,  J.,  dissenting. 

Appeal  from  Special  Term,  Herkimer  County. 

Action  by  the  People  of  the  State  of  New  York  against  Clarence  L. 
Fisher  and  another.  Plaintiff  based  its  claim  of  title  to  the  land  in- 
volved upon  a  proceeding  taken  by  the  Forest  Purchasing  Board. 
Trial  court,  found  the  proceedings  of  such  board  to  be  in  accordance 
with  the  statutes,  that  the  plaintiff  acquired  a  good  title,  and  gave 
judgment  for  plaintiff.  Defendants  appeal.  Reversed,  and  complaint 
-dismissed. 

See,  also,  98  Misc.  Rep.  131,  164  N.  Y.  Supp.  125. 

Ar^ed  before  KRUSE,  P.  J.,  and  FOOTE,  LAMBERT,  DE  AN- 
GELIS, and  HUBBS,  JJ. 

Purcell,  CuUen  &  Purcell,  of  Watertown  (Elon  R.  Brown  and  Henry 
Purcell,  both  of  Watertown,  of  counsel),  for  appellants. 

Charles  D.  Newton,  Atty.  Gen.  (A.  F.  Jenks,  Deputy  Atty.  Gen.,  of 
counsel),  for  the  People, 

HUBBS,  J.  By  chapter  283  of  the  Laws  of  1885  the  Legislature  of 
the  state  created  the  forest  preserve.  That  act  established  the  policy 
of  the  state  to  conserve  the  wild  forest  lands  and  protect  the  heaci- 
waters  of  the  chief  rivers  of  the  state.  The  law  was  amended  from 
time  to  time  for  the  purpose  of  carrying  out  such  policy. 

By  chapter  220  of  the  Laws  of  1897  the  forest  preserve  board  was 
given  the  power  of  eminent  domain.  That  law  also  defined  the  powers 
and  duties  of  the  board.  Prior  to  its  passage  the  board  had  had  power 
to  acquire  land  solely  by  purchase.  By  chapter  94  of  the  Laws  of 
1901  the  powers  of  the  forest  preserve  board  were  transferred  to  a 
new  board  to  be  composed  of  the  forest,  fish  and  game  compiissioner 
and  two  members  of  the  canal  board  to  be  designated  by  the  Governor. 
The  powers  of  the  new  board  were  the  same  as  those  of  the  forest 
preserve  board  as  defined  in  said  act  of  1897  (chapter  220),  except  that 
the  act  of  1901  (chapter  94)  provided  that — 

"l4tnte  shall  not  be  pnrdiased  or  acquired  •  •  •  except  with  the  con- 
sent of  the  Governor^" 
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Prior  to  the  taking  effect  of  the  last-mentioned  act  the  consent  of 
the  Governor  had  not  been  necessary  in  the  acquisition  of  lands  by 
the  board.  By  chapter  130  of  the  Laws  of  1908  a  forest  purchasing 
board,  consisting  of  three  members,  the  forest,  fish  and  game  com- 
missioner and  two  land  commissioners  to  be  designated  by  the  Govern- 
or, was  created,  with  the  same  power  to  acquire  land  that  was  formerly 
possessed  by  the  forest  preserve  board.  Section  44  of  said  act  provided 
that— 

"Lands  shall  not  be  purchased  or  acquired  •  *  •  except  with  the  con- 
sent of  the  Governor." 

In  January,  1909,  the  forest  purchasing  board  took  proceedings 
to  acquire  the  title  to  the  lands  involved  in  this  litigation.  The  board 
attempted  to  follow  the  provisions  of  the  statute,  and  in  pursuance 
thereof  took  possession  of  the  lands  in  question.  The  owner  of  the 
lands,  the  defendants'  testatrix,  protested  that  the  proceedings  of  said 
board  were  not  in  accordance  with  the  provisions  of  the  statute,  and 
that  the  state  did  not,  by  such  proceedings,  acquire  title  to  said  lands. 
This  action  was  brought  by  the  state  to  obtain  a  judicial  determination 
as  to  the  validity  of  the  state's  title  to  the  lands.  The  trial  court  has 
found  that  the  state  acquired  title  by  the  proceedings  of  the  forest 
purchasing  board  and  judgment  has  been  entered  in  favor  of  the  state. 

[1]  We  are  unable  to  agree  with  the  conclusion  of  the  Trial  Term 
that  the  forest  purchasing  board  fully  complied  with  the  provisions 
of  the  statute  and  that  title  to  said  lands  passed  to  the  state.  In  the  first 
instance,  it  is  necessary  to  keep  in  mind  that  the  forest  purchasing 
board  was  acting  under  the  provisions  of  the  statute  in  attempting  to 
deprive  the  owner  of  title  to  the  lands  in  question.  It  was  attempting 
to  acquire  title  against  the  will  of  the  owner.  While  it  may  be  that  it 
was  for  the  best  interests  of  the  state  that  the  lands  in  question  should 
be  acquired,  it  must  be  remembered  that  the  exercise  of  the  right  of 
eminent  domain  is  a  harsh  remedy  and  must  be  exercised  in  strict 
conformity  with  the  terms  of  the  statute  conferring  the  right.  A  stat- 
ute giving  the  state  the  right  to  deprive  a  person  of  his  property  against 
his  will  must  be  strictly  construed  and  every  jurisdictional  provision  of 
such  a  statute  must  be  complied  with.  Sharpe  et  al.  v.  Speir,  4  Hill, 
76;  Matter  of  Water  Commissioners  of  Amsterdam,  96  N.  Y.  351. 

[2]  Several  reasons  are  assigned  by  the  appellants  upon  which  it  is 
urged  that  the  judgment  herein  should  be  reversed.  As  we  have  reach- 
ed the  conclusion  that  the  proceeding  taken  by  the  forest  purchasing 
board  to  acquire  the  title  to  the  lands  in  question  was  fatally  defective 
because  of  the  failure  of  the  Governor  to  give  an  official  consent  there- 
to, we  do  not  deem  it  necessary  to  refer  to  the  other  questions  raised. 

[3]  It  was  conceded  upon  the  argument  and  is  conceded  in  the  brief 
filed  by  the  Attorney  General  that  the  provisions  of  the  statute  re- 
quiring the  consent  of  the  Governor  was  a  mandatory  provision,  and 
that  his  consent  was  necessary  to  confer  jurisdiction  upon  the  forest 
purchasing  board  to  acquire  the  title  to  the  lands  in  question.  It  seems 
to  us  that  there  can  be  no  dispute  about  that  The  provision  of  the 
statute  is  plain  and  clear.    It  reads : 
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'Tjands  shall  not  be  purchased  or  acquired  •  •  •  except  with  the  con- 
sent of  the  Governor." 

Section  47  of  said  act  reads  as  follows : 

'*Upon  the  request  of  said  board  an  accurate  description  of  such  lands  so 
to  be  appropriated  shall  be  made  by  the  state  engineer  and  suryeyor,  and  cer- 
tified by  him  to  be  correct,  and  said  board  ♦  ♦  ♦  shall  Indorse  on  such 
description  a  certificate  stating  that  the  lands  described  therein  have  been 
appropriated  by  the  state  for  the  purpose  of  making  them  a  part  of  the 
Adirondack  or  Catskill  Parks ;  and  such  description  and  certificate  shail  be 
filed  in  the  office  of  the  secretary  of  state.  Said  board  shall  thereupon  serve 
<m  the  owner  of  any  real  property  so  appropriated  a  notice  of  the  filing  and 
the  date  of  filing  of  such  description  and  containing  a  general  description  of 
the  real  property  belonging  to  such  owner  which  has  been  so  appropriated; 
and  from  the  time  of  such  service,  the  entry  upon  and  appropriation  by  the 
state  of  the  real  property  described  in  such  notice  for  the  uses  and  purposes 
above  specified  shall  be  deemed  complete,  and  thereupon  such  property  shall 
be  deemed  and  be  the  property  of  the  state.  Such  notice  shall  he  conclusive 
€V%denc9  of  an  entry  and  appropriation  hp  the  stated 

[4]  It  will  be  noted  that  "such  notice  shall  be  conclusive  evidence 
of  an  entry  and  appropriation  by  the  state,"  and  that  upon  complying 
with  said  statute  "the  real  property  described  in  such  notice  *  *  * 
shall  be  deemed  and  be  the  property  of  the  state."  From  the  reading 
of  said  section  it  would  seem  dear  that  whatever  jurisdictional  steps 
were  necessary  to  be  taken  must  have  been  taken  before  the  filing  and 
service  of  said  notice.  The  quesjtion  is  presented,  therefore,  whether 
or  not  there  was  an  official  consent  given  by  the  Governor  to  the  ac- 
quisition of  said  lands  before  the  filing  and  service  of  said  notice. 

There  is  no  dispute  about  what  took  place.  The  only  question  is 
whether  or  not  that  which  took  place  constituted  a  consent  by  the 
Governor  within  the  meaning  and  intent  of  the  statute.  On  January 
19,  1909,  the  forest  purchasing  board  took  final  action  in  the  proceed- 
ings to  acquire  tfie  land  in  question.  Prior  to  that  time  one  of  the 
members  of  the  board  called  upon  the  Governor  and  laid  before  him 
the  situation  in  regard  to  these  lands.  The  Governor  stated  that  the 
lands  should  be  acquired  at  once.  He  also  made  the  same  statement  to 
another  member  of  the  board  on  another  occasion.  He  stated,  in  sub- 
stance, that  it  was  desirable  to  acquire  the  land  at  once.  This  is  all  the 
evidence  there  is  of  a  consent  by  the  Governor  to  the  action  of  the 
forest  purchasing  board  in  its  effort  to  acquire  the  lands  under  the 
provisions  of  the  statute. 

No  record  was  made  of  such  conversation ;  the  Governor  did  not 
meet  with  the  forest  purchasing  board ;  and  no  entry  was  made  in 
any  book  or  record  showing  a  consent  by  the  Governor.  So  far  as 
appears,  the  conversations  with  the  Governor  were  entirely  informal, 
and  there  is  nothing  to  indicate  that  the  Governor  supposed  that  he 
was  giving  the  formal  consent  required  by  the  statute.  It  does  not 
seem  to  us  that  such  a  consent  is  the  consent  required  by  the  statute 
as  a  basis  for  acquiring  the  title  to  thousands  of  acres  of  valuable 
land.  If  the  consent  of  the  Governor  was  necessary  to  give  validity 
to  the  proceeding,  as  we  believe  that  it  was,  it  does  not  seem  to  us  that 
the  evidence  of  such  consent  should  be  permitted  to  rest  in  parol.  If 
the  fact  of  the  Governor's  consent  could  be  proved  by  evidence  of  his 
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oral  statements,  then  the  title  to  all  lands  acquired  under  this  and  like 
statutes  might  depend- upon  the  uncertain  recollection  of  witnesses, 
subject  to  mistakes  and  misunderstandings.  It  might  also  have  to  be 
determined  from  a  conflict  of  evidence.  It  is  conceivable  that  a  case 
might  arise  where  the  Governor  would  testify  that  he  did  not  give  his 
consent  and  the  members  of  the  purchasing  board  testify  that  he  did. 
Such  a  situation  would  lead,  not  only  to  uncertainty  and  confusion  in 
titles,  but  to  public  scandal  and  loss  of  faith  in  the  government  itself. 

It  is  true  that  the  statute  in  question  does  not  by  its  terms  require 
the  consent  of  the  Governor  to  be  in  writing,  or  provide  how  such 
consent  shall  be  given,  filed,  entered,  or  recorded.  It  does  not  follow, 
however,  that  any  kind  of  consent  is  sufficient  to  constitute  a  com- 
pliance with  the  statute.  There  are  many  provisions  contained  in 
Constitutions  and  statutes  providing  for  the  consent  of  the  Governor, 
mayor.  Legislature,  commissions,  and  boards.  The  following  expres- 
sions are  frequently  used:  **When  approved  by;"  "subject  to  ap- 
proval of ;"  "upon  the  approval  of ;"  "with  the  approval  of ;"  "with 
the  advice  and  consent  of;"  "without  the  consent  of;"  "with  the 
consent  of;"  and  "unless  ♦  ♦  ♦  shall  consent  thereto."  So  far 
as  we  are  informed,  the  courts  have  never  held  that  such  provisions 
could  be  construed  to  mean  an  informal  oral  consent  or  approval, 
which  could  be  proved  by  parol  evidence. 

To  permit  a  citizen  to  be  deprived  of  his  title  to  real  property  upon 
the  unofficial  oral  statement  of  the  state  executive  would  be  to  place 
a  construction  upon  the  statute  in  question  entirely  in  conflict  with 
the  development,  history,  and  spirit  of  our  system  of  jurisprudence. 
It  is  elementary  that  the  history  of  constitutional  development  shows 
the  c'bnstant  hemming  in  and  limiting  of  executive  absolutism.  Eng- 
lish constitutional  history  is  replete  with  instances  of  the  limitations  of 
arbitrary  authority  of  the  crown.  Before  an  executive  act  under  our 
form  of  government  can  have  the  force  of  law,  it  must  appear  that 
the  act  is  authorized  by  law,  and  that  it  is  done  in  accordance  with 
the  law.  In  our  jurisprudence  the  unofficial  oral  statement  of  an  execu- 
tive does  not  have  the  force  of  law.  Where  the  executive  is  required 
to  perform  an  act  in  order  to  confer  jurisdiction,  such  act  is  an  oflFi- 
cial  act,  which  must  be  performed  in  such  manner  that  there  can  be 
no  doubt  or  mistake  about  what  it  is  or  what  its  meaning  is.  It  should 
be  a  matter  of  record,  and  not  rest  in  parol.  It  was  held  in  the  case 
of  People  ex  rel.  Babcock  et  al.  v.  Murray  et  al.,  70  N.  Y.  521,  that 
an  attempted  oral  appointment  by  a  mayor  of  a  person  to  the  office  of 
commissioner  of  excise  was  void.  The  reasoning  of  Judge  Allen  in 
that  case  is  applicable  to  the  question  involved  in  the  case  at  bar.  In 
his  opinion  he  said : 

"It  would  be  unfortunate  If  the  title  to  office  of  one  upon  whose  official 
acts  public  interests  and  private  rights  hinged  did  or  could  be  made  to  depend 
upon  the  verbal  declarations  and  statements  of  the  person  having  the  power 
to  make  the  appointment,  to  be  proved  by  parol  and  liable  to  be  forgotten, 
misunderstood,  or  mlsreported,  subject  to  all  the  contingencies  and  intirmltles 
which  are  incident  to  verbal  evidence,  or  evidence  by  parol,  so  pregnant  of 
mischief  and  misfortune  as  to  have  led  to  the  enactment  of  the  statute  or 
frauds.    It  will  not  be  presumed  that  the  Legislature,  while  making  void  ^ou- 
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tracts  inTOlvlng  trifling  pecuniai^  interests  unless  evidenced  by  some  writing; 
Intended  that  important  civil  offices  should  be  conferred  without  a  commis- 
sion or  any  writing,  but  simply  by  a  verbal  statement  of  an  individual  in  any 
form  which  by  the  bystanders  should  be  understood  as  expressing  a  present 
Intent  to  make  the  appointment;  and  a  liberal  interpretation  will  be  given 
to  the  statutes  bearing  upon  the  subject  if  necessary  to  avoid  any  such  con- 
clusion. •  ♦  ♦  But  an  appointment  to  office  by  the  person  or  persons  hav- 
ing authority  therefor,  as  distinguished  from  an  election,  can  only  be  made 
verbally,  and  without  writing,  when  permitted  by  the  terms  of  the  statute  con- 
ferring the  power.  Affecting  the  public*  and  not  merely  private  rights,  and 
being  done  under  the  authority  of  the  sovereign  power,  and  not  under  indl« 
vldual  authority,  it  should  be  authenticated  in  a  way  that  the  public  may  know 
when  and  in  what  maimer  the  duty  has  been  performed." 

The  attempted  appropriation  of  the  lands  in  question  was  under- 
taken without  jurisdiction,  and  the  proceeding  did  not  vest  the  title 
in  the  state.  The  trial  court  has  expressly  found  that  the  only  con- 
sent given  by  the  Governor  was  the  oral  consent  referred  to  herein,  and 
it  was  stated  by  counsel  upon  the  argument  that  evidence  could  not 
be  given  by  the  state  of  any  other  consent.  Under  such  circumstances 
a  new  trial  would  be  a  useless  formality.  The  complaint  is  dismissed, 
therefore,  with  costs  of  the  trial  and  of  this  appeal. 

Judgment  reversed,  with  costs,  and  complaint  dismissed,  with  costs. 
All  concur,  except  DE  ANGELIS,  J.,  who  dissents,  and  votes  for 
affirmance. 


SWARTZ  v.  EITBWEB  MFG.  CO.,  Inc. 

(Supreme  Court,  Appellate  Term,  First  Department.    October  17,  1919.) 

DiscovEBT  #=»40 — Examination  of  emplotkb  in  action  on  account  anu  fob 

WBONOFtJX.  DI80HAB0E. 

In  an  action  on  an  account  stated  and  for  wrongful  discharge,  plaintiff 
was  entitled  to  examine  defendant  before  trial  as  to  facta  showing  whether 
account  had  been  stated,  and  whether  defendant  had  promised  to  pay 
plaintiff  amounts  claimed,  and  was  also  entitled  to  examine  defendant  as 
to  the  yearly  hiring  and  its  terms,  though  not  regarding  facts  designed  to 
show  plaintiff  was  discharged  without  cause. 

Appeal  from  City  Court  of  New  York,  Special  Term. 

Action  by  Nathan  Swartz  against  the  Riteweb  Manufacturing  Com- 
pany, Incorporated.  From  an  order  vacating  an  order  for  defend- 
ant's examination  before  trial,  plaintiff  appeals.  Order  vacating  ex- 
amination reversed,  and  order  for  examination  modified  and  reinstated. 

Argued  October  term,  1919,  before  BIJUR  and  DEIyEHANTY,  JJ. 

Mervyn  Wolff,  of  New  York  City  (Benjamin  Jaffe,  of  New  York 
City,  of  counsel),  for  appellant 

Deiches  &  Goldwater,  of  New  York  City  (Felix  M.  Rosenstock,  of 
New  York  City,  and  Oscar  L.  Dann,  of  Brooklyn,  on  the  brief),  for 
respondent. 

BIJUR,  J.  In  this  action  to  recover  upon  an  account  stated  and 
for  wrongful  discharge,  an  order  was  made  for  defendant's  examina- 
tion before  trial  as  to  the  facts  showing  the  statement  of  an  account 
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between  the  parties,  also  as  to  an  alleged  yearly  hiring  of  plaintiff  by 
defendant,  and  the  terms  thereof,-  and  plaintiflf's  discharge  without 
cause.    Upon  defendant's  motion  the  order  was  vacated. 

The  theory  upon  which  the  learned  judge  below  acted  in  vacating  the 
order,  so  far  as  it  relates  to  the  stating  of  an  account,  is  that  it  is  un- 
necessary in  an  action  upon  an  account  stated  to  set  forth  in  the  com- 
plaint or  prove  on  the  trial  the  subject-matter  of  the  original  debt. 
Schutz  V.  Morette,  146  N.  Y.  .137,  40  N.  E.  780.  The  order,  however, 
did  not  call  for  an  examination  of  the  defendant  as  to  the  items  of  the 
original  debt,  but  only  as  to  the  facts  showing  whether  an  account  had 
been  "stated,"  and  whether  on  that  accounting  the,,  defendant  had  prom- 
ised to  pay  the  plaintiff  the  amounts  claimed  in  the  complaint. 

Plaintiff  is  a^o,  on  familiar  principles,  entitled  to  examine  defend- 
ant as  to  the  yearly  hiring  and  the  terms  thereof.  Plaintiff  concedes 
that  defendant  should  not  be  examined  regarding  facts  designed  to 
show  that  plaintiff  was  discharged  without  cause,  because  on  that  is- 
sue defendant  would  have  the  affirmative.  Linton  v.  Unexcelled  Fire 
Works  Co.,  124  N.  Y.  533, 27  N.  E.  406. 

The  order  vacating  the  examination  is  therefore  reversed,  and  the 
order  for  examination  modified,  by  excluding  the  item  covering'  the 
cause  of  plaintiff's  discharge,  and,  as  so  modified,  said  order  is  hereby 
reinstated,  without  costs. 

DELEHANTY,  J.,  concurs. 


(106  Misc.  Bep.  165) 

SIMON  V.  BANK  OF  BRITISH  WEST  AFRIOA,  Limited. 

(Supreme  Court,  Special  Term,  New  York  (bounty.    July,  1919.) 

1.  Pleading  ^=»204(5) — W^ehe  separate  defenses  incobpoeatb  pbecbding 

▲ixegati0n8  of  an8wsb,  separate  defense  not  demurrable. 

Where  each  of  six  separate  defenses  begins,  '^defendant  repeats  and 
realleges  the  foregoing  allegations  of  this  answer  with  the  same  force  and 
effect  as  if  more  fully  set  forth  herein  and  pleaded,  and  further  alleges/' 
thereby  incorporating  by  reference  into  each  defaise  all  preceding  allega- 
tions of  answer,  much  of  which  Incorporated  matter  has  no  connection 
with  subsequent  defenses,  the  sufficiency  of  any  defense  cannot  be  separate- 
ly tested  by  demurrer. 

2.  Pleading  ^=»364(2) — Whebe  sepabatb  defenses  webb  bkpbatkd  nv  each 

DEFENSE,  MOTION  TO  STBIKE  PROPER. 

Where  fifth  defense  pleaded  allegations  of  failure  of  consideration  in 
retaking  of  goods  or  documents,  and  nothing  in  preceding  four  defenses 
was  necessary  to  complete  fifth  defense,  and  defendant  in  a  subsequent 
paragraph  repeated  and  reaUeged  preceding  allegations  of  his  answer,  and 
where  preceding  paragraphs  incorporated  into  new  defense  were  not  ma- 
terial to  it,  plaintiff's  motion  to  strike  out  certain  defenses  should  be 
granted* 

Action  by  Israel  A.  Simon  against  the  Bank  of  British  West  Africa, 
Limited.  On  motion  by  plaintiff  to  strike  out  irrelevant  matter  in  the 
defense.    Motion  granted  in  part,  and  defendant  permitted  to  serve 
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a  new  answer,  and  plaintiif's  time  to  demur  or  move  with  respect  to 
amended  answer  extended.  ^ 

Leonard  M.  Wallstein,  of  New  York  City,  for  the  motion. 
Albert  Edward  Maves,  of  New  York  City,  opposed.^ 

HENDRICK,  J.  This  motion  is  granted  as  hereinafter  indicated. 
The  words  "representing  that  the  said  draft  would  be  honored  by  the 
said  Levant  Company"  are  not  stricken  out. 

[1]  Paragraphs  9,  11,  IS,  18,  23,  and  26  of  the  answer  are  the  be- 
ginnings of  six  separate  defenses,  and  each  starts  with  the  statement : 

'^Defendant  repeats  and  realleges  the  foregoing  allegations  of  this  answer 
with  the  same  force  and  effect  aa  if  more  fully  set  forth  herein  and  pleaded, 
and  further  alleges,"  eta 

The  effect  of  these  paragraphs  is  thus  to  incorporate  by  reference 
into  the  second,  third,  fourth,  fifth,  sixth,  and  seventh  defenses  all 
the  preceding  matter  alleged  in  the  answer.  Much  of  the  matter  thus 
incorporated  has  no  connection  whatever  with  the  subsequent  defense 
sought  to  be  pleaded.  It  is  therefore  impossible  to  test  bv  demurrer 
the  sufficiency  of  any  one  of  these  defenses  separately.  This  method 
of  pleading  has  been  repeatedly  and  emphatically  condemned  by  the 
Appellate  Division  of  this  department.  Wiener  v.  Boehm,  126  App. 
Div.  703,  111  N.  Y.  Supp.  126;  PuUen  v.  Seaboard  Trading  Co.,  165 
App.  Div.  117,  150  N.  Y.  Supp.  719;  Recknagel  v.  Steinway,  58  App. 
Div.  352,  69  N.  Y.  Supp.  132;  Stemmerman  v.  Kelly,  122  App.  Div. 
669,  107  N.  Y.  Supp.  379. 

[2]  The  effect  of  this  style  of  pleading  is  illustrated  in  the  present 
case  by  an  example  which  applies  to  all  of  the  separate  defenses  above 
mentioned.  The  fifth  defense  pleads  allegations  of  a  failure  of  con- 
sideration in  the  retaking  of  the  goods  or  documents.  There  is  noth- 
ing in  the  preceding  four  defenses  which  is  necessary  to  complete  this 
defense,  and  yet  the  defendant,  in  paragraph  18,  repeats  and  realleges 
the  foregoing  allegations  of  his  answer  in  plain  violation  of  the  prin- 
ciples set  forth  in  the  above  cited  cases.  Those  preceding  paragraphs 
thus  incorporated  into  this  new  defense  are  not  material  to  it.  They  in- 
corporate into  this  defense  of  a  failure  of  consideration  the  17  pre- 
ceding paragraphs  of  the  answer,  which  constitute  other  defenses,  and 
have  no  materiality  to  the  defense  of  failure  of  consideration.  Certain- 
ly the  giving  of  the  letter  of  credit,  the  presentation  of  the  draft  and 
documents,  "that  the  plaintiff  is  not  a  holder  in  good  faith,"  '*in  due 
course  or  for  value,"  and  "that  the  plaintiff  is  not  a  holder  for  value," 
while  allegations  that  may  be  material  to  other  defenses  pleaded,  have 
no  relevancy  to  a  failure  of  consideration.  By  incorporating  the  pre- 
ceding allegations  of  the  answer  in  this  separate  defense,  17  different 
all^;ations  of  fact  stated  in  the  answer  are  incorporated,  not  one  of 
which  has  any  relevancy  to  the  defense  sought  to  be  pleaded. 

I  have  spoken  at  length  in  relation  to  the  vice  which  permeates  this 
pleading,  to  emphasize,  if  possible,  the  repeated  condemnations  of  the 
Appellate  Division,  in  the  hope  that  the  court  at  Special  Term  may  be 
relieved  of  some  of  the  numerous  motions  that  are  being  repeatedly 
made  to  correct  pleadings  which  offend  against  the  rule  so  frequently 


Digitized  by  VjOOQIC 


192  178  NBW  YOfiX  SUPPLEMENT  (Sup.  Ct 

announced  by  the  Appellate  Division,  and  which  is  reiterated  at  almost 
every  term  of  the  court  at  which  those  motions  are  made. 

The  motion  to  strike  out  is  denied  as  to  paragraph  8,  and  is  granted 
as  to  paragraphs  9,  10,  11,  13,  14,  15,  17,  18,  22,  23, 25,  and  26. 

The  defendant  is  required  to  make  more  definite  and  certain  what 
allegations  are  referred  to  by  the  word  "premises"  in  paragraphs  5, 
7,  17,  22,  and  27  of  the  answer.  The  word  as  used  may  apply  only  to 
the  facts  stated  in  the  immediate  context  or  may  refer  to  all  of  the 
statements  of  fact  in  the  answer. 

The  defendant  is  permitted  to  serve  a  new  answer  within  20  days 
after  notice  of  entry  of  the  order  herein,  which  shall  separately  and 
clearly  state  the  facts  constituting  each  separate  defense,  upon  the 
payment  of  $10  costs. 

The  plaintiff's  time  to  reply,  demur,  or  make  any  motion  with  re- 
spect to  said  answer  or  amended  answer  is  extended  until  20  days  after 
the  service  of  the  amended  answer  hereby  permitted. 

Ordered  accordingly. 


(106  Misc.  Rep.  198) 

PEOPLE  ex  rel.  SONDERN  v.  WALSH,  Superintendent  of  BufldingB,  etc 
•  (No.  1,  Hospital  Case.) 

(Supreme  Court,  Special  Term,  New  York  County.     July,  1919.) 

1.  LiVEBT  STABLE  AND  GARAGE  KEEPERS  ^=^^ — BtnLOIRG  PEBIIIT  FOB  OABAGS 

WITHIN   TWO  HUNDRED   FEET   OF  HOSPITAL   DENIED. 

Under  section  20  of  the  building  zone  resolution,  as  amended  on  June 
6  and  June  20,  1919,  a  garage  cannot  be  lawfully  erected  or  extended, 
for  use  for  more  than  flye  cars  within  200  feet  of  a  hospital  maintained  as' 
a  charitable  institution,  regardless  of  how  the  measurement  may  be  made. 

2.  Mandamus  <©=»3(1) — To  compel  revocation  of  building  permit  denied, 

REMEDY  BY   APPEAL. 

Where  superintendent  of  buildings  has  issued  permit  for  erection  of 
garage  within  distance  of  hospital,  maintained  as  a  charitable  institution, 
forbidden  by  section  20  of  building  zone  resolution,  as  amended  June  6 
and  June  20,  1919,  an  application  for  mandamus  directing  him  to  revoke 
permit  will  be  denied  In  advance  of  a  review  of  his  action  by  the  board 
of  appeals. 

Application  for  a  peremptory  writ  of  mandamus  by  the  People  of  the 
State  of  New  York,  on  the  relation  of  Frederic  E.  Sondern,  against 
William  E.  Walsh,  Superintendent  of  Buildings,  Borough  of  Manhat- 
tan, City  of  New  York.    Writ  denied. 

McKinstry,  Taylor  &  Patterson,  of  New  York  Qty  (Martin  Taytor 
and  W.  Randolph  Montgomery,  both  of  New  York  City,  of  counsel), 
for  petitioner. 

William  P.  Burr,  Corp.  Counsel,  of  New  York  City  (William  T. 
Kennedy,  of  New  York  City,  of  counsel),  for  defendant. 

McAVOY,  J.  The  question  presented  requires  an  interpretation  of 
the  provisions  of  the  building  zone  resolution,  section  20  thereof,  as 
amended  on  June  6  and  June  20,  1919.  The  relator  contends  that  a 
garage,  for  which  the  superintendent  of  buildings  has  approved  plans 

^u:»For  other  cases  see  same  topic  &  KET-NUMBER  In  all  Key-Numbered  Digests  ft  Indexes 
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and  issued  his  permit  under  said  building  zone  resolution,  is  within 
200  feet  of  the  New  York  Post-Graduatc  Hospital. 

[1]  Apart  from  the  apparently  technical  objections  to  the  consider- 
ation of  the  motion,  such  as  that  mandamus  is  not  the  proper  remedy, 
and  that  the  amendment  does  not  apply  to  the  case  at  bar,  and  that 
the  holders  of  the  permit  have  acted  in  good  faith,  the  merits  are 
comprised  in  this  proposition:  Whether  the  method  of  measurement 
adopted  by  the  relator,  who  seeks  by  mandamus  to  have  the  superin- 
tendent of  buildings  revoke  his  permit,  is  not  within  the  reasonable 
meaning  of  the  language  of  section  20  of  the  zone  resolution.  I  as- 
sume, Uierefore,  that  this  is  what  the  parties  wish  decided,  although 
it  may  he  that  the  administrative  officers  require  a  ruling  on  whether 
or  not  such  proceedings  in  mandamus  may  be  taken  before  a  hearing 
is  had  for  review  of  the  superintendent's  action  by  the  board  of  ap- 
peals. Both  matters  will  be  considered.  The  resolution  is  in  effect 
that  no  garage  for  more  than  five  cars  may  be  erected  on  any  portion 
of  a  street  between  two  intersecting  streets,  in  which  portion  there  ex- 
ists an  exit  from  or  an  entrance  to  a  public  school,  or  in  which  portion 
there  exists  any  hospital  maintained  as  a  charitable  institution,  and 
in  no  case  within  a  distance  of  200  feet  from  the  nearest  exit  from 
or  entrance  to.  a  public  school,  nor  within  200  feet  of  any  hospital 
maintained  as  a  charitable  institution.  It  does  not  seem  to  need  the 
enlightenment  of  construction  to  find  that  there  was  an  apparent  intent 
to  differentiate  between  the  locality  of  a  garage,  as  compared  to  the 
entrance  to  a  public  school,  and  the  locality  of  such  garage^  as  com- 
pared to  the  position  or  place  of  a  hospital.  The  language  indicates 
the  difference  in  its  ^ffec^  and  construction  of  the  language  must  fol- 
low this  indication.  It  seems  obvious  to  me  that  in  no  case  whatever, 
no  matter  how  the  measurement  may  be  made,  is  a  garage  to  be  erected 
or  extended  for  use  for  more  than  five  cars  within  a  distance  of  200 
feet  of  any  hospital  maintained  as  a  charitable  institution.  This  ground, 
I  think,  nMiy  be  taken  in  reason,  as  well  as  pure  construction,  since 
the  intent  was  to  obviate  noise,  dust,  smoke,  odors,  vapors,  and  other 
noxious  nuisances  from  coming  within  any  radius  within  200  feet  of 
any  contiguous  wall  of  a  hospital 

[2]  In  regard  to  the  proposition  as  to  whether  the  court  will  act  by 
mandamus,  in  the  absence  of  a  showing  that  relief  has  been  asked  of  . 
the  board  of  appeals  from  the  superintendent's  ruling  permitting  the 
erection  of  the  garage,  I  do  not  think  that  there  is  much  doubt  but 
that  the  superintendent  may  be  directed  through  a  mandamus  writ  to 
revoke  his  permit,  if  granted  in  contravention  of  his  specific  authority, 
and  where  it  is  in  clear  violation  of  such  authority.  At  least,  man- 
damus may  direct  him  to  act  according  to  clear  legal  duty  prescribed 
by  law  or  regulation  adopted  in  pursuance  of  law.  But  since  the  rem- 
edy of  revocation  lies,  too,  with  the  hoard  of  appeals,  the  unrelenting  * 
rule  of  judicial  courts  is  not  to  rush  to  mandamus  administrative  offi- 
cials until  all  of  their  machinery  for  action  has  been  tried  and  found 
wanting  by  the  aggrieved  party.  Therefore  the  writ  itself  is  refused, 
although  the  construction  asked  for  is  given. 

Judgment  accordingly. 
178N.Y.&->18 
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PEOPLE  ex  rel.  SONDERN  v.  WALSH,  Superlnteiidwit  of  BtOlcUngs,  etc 

(No.  2,  Schoolhoase  Q&ae,) 

(Supreme  Court,  Special  Term,  New  York  Ctounty.    July,  1919.) 

1.  LlVERT    BTJlBLE   AND    OARAOK    KEEPEB8   ^=>4% — ^METHOD    OV    IfBASUBEUSNTB 
UN  DEB  BUILDING  ZONE  RESOLUTION. 

Under  section  20  of  the  building  zone  resolution,  as  amended  June  6. 
1919,  providing  that  no  garage  for  more  than  five  cars  may  be  erected 
within  200  feet  from  nearest  exit  from  or  entrance  to  a  public  schooU 
the  measurement  should  be  made  along  sidewalk  from  in  front  of  garage 
at  its  nearest  entrance  to  the  next  means  of  exit  or  entrance  in  public 
school  building. 

2;    MaNDAHUS  ^S»3(1)~T0   compel  revocation   OT  BUXLDINQ  PERICIT   DENIED, 
REHEDT  BT  APPEAL. 

Where  superintendent  of  buildings  has  issued  a  permit  for  erection 
of  a  garage  within  the  distance  from  a  public  schoolhouse  forbidden  by 
section  20  of  building  eone  resolution,  as  amended  June  6,  1919,  an 
application  for  a  mandamus  directing  him  to  revoke  the  permit  will  be 
denied,  in  advance  of  a  review  of  his  action  by  the  board  of  appeals: 

Application  for  a  writ  of  peremptory  mandamus  by  the  People  of 
the  State  of  New  York,  on  the  relation  of  Frederic  E.  oondem,  against 
William  E.  Walsh,  Superintendent  of  Buildings,  Borough  of  Man- 
hattan, City  of  New  York.    Writ  denied. 

McKinstry,  Taylor  &  Patterson,  of  New  York  City  (Martin  Taylor 
and  W.  Randolph  Montgomery,  both  of  New  York  City,  of  counsel), 
for  petitioner. 

William  P.  Burr,  Corp.  Counsel,  of  New  York  City  (William  T. 
Kennedy,  of  New  York  City,  of  counsel),  for  defendant. 

McAVOY,  J.  [1,  2]  This  proceeding  involves  the  same  section  of 
the  building  zone  resolution  referred  to  in  the  previous  proceeding 
under  the  same  title.  The  precise  point  here  is  as  to  the  method  to 
be  adopted  in  measuring  the  distance  between  the, exit  and  entrance 
of  Public  School  No.  40  and  the  garage  described  above,  and  which  it 
is  claimed  is  200  feet  of  such  exit  and  entrance,  within  the  meaning  of 
said  section  20  of  the  building  zone  resolution  as  amended  June  6,  1919. 

The  meaning  appears  obvious  that  the  measurement  in  this  case 
may  not  be  taken  excepting  with  reference  to  the  use  of  the  entrance 
and  exit  to  the  school.  The  intent  apparently  was  to  guard  the  chil- 
dren in  their  use  of  exits  and  entrances  to  public  schools  from  the 
danger,  caused  by  the  proximity  of  a  garage,  through  the  operation  of 
vehicles  near  such  exits  and  entrances,  and  possibly  from  the  danger 
to  be  apprehended  from  fire  or  explosion  near  such  exits  and  entrances. 
Obviously,  then,  the  measurement  should  be  made  along  the  lines  of 
travel — that  is,  upon  the  sidewalk  from  in  front  of  the  garage  at  its  near- 
est entrance  to  the  next  means  of  exit  or  entrance  in  the  public  school 
building.  When  measured  in  this  manner  the  restrictive  clause  in  the 
zone  resolution  does  not  apply  to  the  erection  of  the  garage  mention- 
ed herein,  so  far  as  the  school  is  concerned,  and  the  motion  must  there- 
fore be  denied.  With  regard  to  the  remedy,  the  same  ruling  will  be  made 
here  as  is  made  in  the  companion  case  decided  herewith  (108  Misc 
Rep.  193,  178  N.  Y.  Supp.  192),  if  requested. 

Judgment  accordingly. 
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ALBANY  aAY.  BANK  T.  KINGSBUBT-LBAHt  CO.  et  aL 

(Supreme  Court,  Special  Term,  Albany  County.    October  21,  1019.) 
L  Plsadino  «=»350(3)— Motion  tob  xudombstt  on  PLBADiNoe  admits  facts 

PIAADED. 

A  motion  for  Judgment  on  tlie  pleadings,  In  accordance  wltb  Code  Civ. 
Pzoc.  I  547,  adndtB  erery  material  fiu*t  in  the  answer,  and  plaintiff  is  en- 
titled to  judgment  only  if  the  facts  admitted  are  not  soffldent  to  raise  any 
question  of  fact 
2.  Pleading  ^=»350(3) — On  motion  tob  xudombnt  on  flbadinos  onXiT  mate- 
rial ALLBOATIONS  C0N8IDEBBD. 

On  motion  by  plaintiff  for  Judgment  on  the  pleadings;  only  material  al- 
legations in  the  pleadings  can  be  considered. 

8.  PLBADINe  ^=3»8(8»  15)— AXJUBOATKnfS  OF  FBAtTD  AND  OONOPIBAOT  MBBB  OON- 
CLU8IONS. 

Bare  allegations  of  conq;>iracy  or  fraud  do  not  state  a  cause  of  action* 
being  mere  conclusions. 

4  COBPOBATIONS  ^S»482(4) — On  FOBEOLOSinUS  OF  MOBTOAGK,  ALLEGATIONS  IN- 
SUFnCIBRT  TO  SHOW  FRAtJD  OF  MOBTOAOEB. 

In  a  suit  to  foreclose  a  mortgage  given  by  a  corporation,  wh&e  the  aver* 
ments  of  the  complaint  that  it  was  executed  in  due  form,  and  that  the 
statutory  certificate  of  consent  of  stockholders  was  adopted,  etc,  were  not 
denied,  allegations  in  the  answer  that  the  real  purpose  of  the  mortgage 
was  to  obtain  money,  so  that  one  group  of  stockholders  might  buy  out 
others,  held  insuffici^it  to  show  that  the  mortgage  was  invalid;  there 
bein^  no  averment  that  the  mortgagee  knew  of  the  improper  purpose. 

Action  by  the  Albany  Savings  Bank  against  the  Kingsbury-Lcahy 
Company,  Theodore  M.  Cox,  as  trustee  in  bankruptcy,  and  others,  to 
foreclose  a  mortgage.  On  motion  by  plaintiff  for  judgment  on  the 
pleadings.    Motion  granted. 

Tracey,  Cooper  &  Townsend,  of  Albany  (Frederick  Tovrasend,  of 
Albany,  of  counsel),  for  plaintiff. 

Mills  &  Mills,  of  Albany  (Borden  H.  Mills,  of  Albany,  of  counsel), 
for  defendant  Cox. 

RUDD,  J.  This  action  is  In  foreclosure.  The  complaint  is  in  the 
usual  form.  The  answer  of  the  trustee  in  bankruptcy  of  the  mort- 
gagor company  admits  the  material  allegations  of  the  complaint, 
denying  certain  conclusions  of  law,  and  sets  up  an  affirmative  defense 
alleging  a  conspiracy  between  two  stockholders  of  the  mortgagor 
company  and  an  individual  who  is  one  of  the  directors  of  the  company, 
alleging  in  substance  that  the  avails  of  this  mortgage  loan  made  by 
the  Albany  Savings  Bank  upon  the  property  of  the  Kingsbury-Leahy 
Company  were  used  in  whole  or  in  part  to  declare  a  dividend  of  SO 
per  cent,  on  the  stock  of  the  company,  for  the  sole  purpose  of  en- 
abling one  of  the.  two  stockholders  who  feceived  this  dividend  to 
purclmse  the  stock  of  the  other  stockholder. 

[1]  The  motion  here  made  is  by  the  plaintiff  for  judgment  upon 
the  pleadings  under  section  547  of  the  Code  of  Civil  Procedure*.  The 
only  question  involved  is  one  of  law.  The  practice  is  the  same  as  if 
this  motion  was  made  at  the  opening  of  the  triaL    The  plaintiff,  in 
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order  to  succeed,  must  admit  in  fact  every  material  fact  set  out  in 
the  answer,  and  after  such  admission  the  plaintiff  is  only  entitled  to 
judgment  if  the  facts  thus  admitted  are  not  sufficient  to  raise  a  ques- 
tion of  fact  Emanuel  v.  Walter,  138  App.  Div.  818,  123  N.  Y. 
Supjp.  491. 

[2]  Only  material  allegations  of  the  pleadings  can  be  considered. 
If  in  the  answer  there  is  any  allegation  of  a  material  fact,  upon  which 
evidence  must  be  taken  to  warrant  judgment,  the  motion  here  sought 
cannot  be  granted.  Godwin  v.  l,iberty-Nassau  Building  Co.,  144  App. 
Div.  164,  128  N.  Y.  Supp.  791. 

[3,4]  The  board  of  directors  of  the  Kingsbury-Leahy  Company, 
upon  the  application  to  the  plaintiff  for  a  loan,  adopted  the  formal 
resolution  as  required.  The  bond  and  mortg^e  were  executed  by 
the  corporation  in  due  form.  The  statutory  certificate  of  consent  of 
the  stockholders  was  given,  and  the  resolution,  above  mentioned,  was 
adopted.  The  purpose  of  the  loan,  as  certified,  was  "to  finance  cor- 
porate obligations  and  to  furnish  additional  capital  for  the  said  cor- 
poration." 

It  is  not  alleged  in  the  answer  of  the  trustee  that  the  bank  was  in 
any  way  a  party  to  the  alleged  conspiracy.  It  is  alleged  that,  at  the 
time  of  the  negotiations  and  the  closing  of  the  loan,  the  real  intent  and 
purpose  was  to  provide  funds  to  enable  one  stockholder  to  buy  out 
the  other,  and  not  for  the  formal  purpose  expressed  in  the  directors' 
resolution;  but  it  is  not  alleged  that  the  plaintiff  had  any  knowledge 
of  the  financial  condition  of  the  corporation,  nor  that  the  corporation 
was  actually  insolvent.  On  the  other  hand,  the  answer  shows  that  on 
the  books  of  the  corporation  there  appeared  a  surplus  exceeding  the 
amount  of  the  loan. 

As  was  stated  by  counsel,  the  real  situation  presented  by  the  an- 
swer is  the  allegation  of  the  defendant  trustee  that  the  bank  knew  that 
the  real  object  of  the  loan — 

'*was  one  wlilch  might  be  megal  under  certain  drcomstances,  bat  would  be 
entirely  legal  under  other  circumstances;  the  legality  of  the  transaction  de- 
pending on  Questions  of  fact  as  to  which  it  had  no  information." 

The  answer  does  not  allege  that  the  bank  knew  the  true  purpose 
of  the  loan  and  the  methods  by  which  it  was  to  be  carried  out ;  nei- 
ther that  the  bank  knew  the  real  financial  condition  of  the  corporation, 
nor  in  fact  knew  that  the  contemplated  dividend  would  result  in  a 
fraud  on  the  creditors,  and  that  the  bank,  in  loaning  the  sum  ad- 
vanced upon  the  security  of  the  mortgage,  was  a  party  by  reason  of 
its  knowledge  of  what  was  the  condition  and  the  contemplated  pur- 
pose. 

The  answer  does  not  raise  an  issue  of  fact;  it  pleads  certain  con- 
clusions. A  conspiracy  c6uld  not  be  established  by  alleging  it  as  a 
conclusion.  It  can  only  be  found  as  the  result  of  certain  facts,  which 
at  least  point  to  a  conclusion.  Allegations  of  fraud  or  conspiracy  are 
of  no  value  as  stating  a  cause  of  action.  Wood  v.  Amory,  105  N. 
Y.  282,  11  N.  E.  636. 

We  do  not  find  in  the  answer  in  question  such  statement  of  facts, 
which  require  examination  to  determine  whether  or  not  as  a  con- 
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dusion  a  conspiracy  existed.  There  is  no  allegation  of  act  or  failure 
to  act  from  which  it  might  be  determined  that  a  conspiracy  had  been 
entered  into.  For  the  reasons  briefly  outlined  upon  the  pleadings, 
there  appears  to  be  no  reason  why  the  relief  sought  by  the  plaintiff  in 
equity  should  not  be  granted 

An  order  may  be  entered,  upon  proper  affidavits  as  to  regularity  of 
procedure,  providing  for  the  appointment  of  a  referee  to  compute  the 
amount  due. 


FBIL  et  ftL  y*  VESIi  et  aL 
(Supreme  Court,  Special  Term,  Albany  Ootrnty.    October  20,  1919.) 

1.  Pleading  ^s»350(8) — ^Motion  vob  judomxht  on  FLBAonYOB  eaisbs  quxs- 

TIONS  OT  ULW  only. 

On  motioQ  for  Judgment  on  the  pleadings,  under  Code  Civ.  Proa  I  547, 
only  queetlong  of  law  are  involved. 

2.  Plbadino  ^s»800(1)-^Pbaotios  ok  icotion  vob  judoicxivt  on  pucadinqs. 

The  practice  on  motion  for  Judgment  on  the  pleadings,  under  Oode  Oiv. 
Proc.  f  G47,  1b  the  same  as  on  motion  for  Judgment  at  the  opening  of 
trial. 

8.  Pleadihq  ^ss>8QO0)^-ADia88ioir  ov  tacts  bt  xonoN  tob  judgment  on 

PLEADINGS. 

On  their  motion  for  Judgment  on  the  pleadings,  under  Oode  Oiy.  Proc. 
I  547,  defendants  are  called  upon  to  admit  every  material  fact  set  out  in 
the  complaint,  and  are  entitled  to  Judgment  if  the  complaint  does  not 
state  facts  sufficient  to  constitute  a  cause  of  action. 

4.  Pleading  #s>350(3) — Only  icatebial  allegations  of  complaint  oonsideb- 

ed  on  motion  fob  jx7dgment  on  pleadings. 

On  motion  for  Judgment  on  the  pleadings  under  Oode  Oir.  Proc.  |  547, 
nothing  but  the  matsrial  allegations  of  the  complaint  can  be  considered. 

5.  Pleading  «=:»345<1)— t>ENiAL  of  motion  fob  judgmbnt  on  fxbadings  in 

CASE  of  NBCBSSITT  FOB  PBOOF. 

If  in  the  pleadings  there  is  an  allegation  of  any  material  issue  of  fact 
on  which  evidence  must  be  taken  to  warrant  Judgment,  defendant's  mo- 
tion for  Judgment  od  the  pleadhtgs,  under  Oode  Civ.  Proc.  S  547,  cannot 
be  granted. 

^  Pleading  ^s»850(1)— Motion  fob  judgment  on  pleadings  afteb  demub- 

BEB  PBOPEB. 

In  an  action  to  reform  a  deed,  defendants'  practice  in  moving  for  Judg- 
ment on  the  pleadings,  under  Oode  Oiv.  Proa  |  547,  after  they  had  inter- 
posed demurrer  to  the  complaint  for  insufficiency  of  the  facts,  was  correct. 

7.  Pleading  ^=s»345(l) — ^Allegation  of  conclusion  does  not  pbevent  gbant 

OF  judgment  on  pleadings. 

An  allegation  in  the  pleadings  In  the  nature  of  a  conclusion  Is  not  a 
statement  of  a  fact  requiring  the  determination  of  a  Jury,  and  preventing 
the  court  from  granting  Judgment  on  the  pleadings  on  defendant's  mo- 
tion, under  Oode  Oiv.  Proc.  |  547. 

8.  Pleading  ^=»9 — ^Allegation  of  conclusion  ineffectual  to  contbol  alle- 

gations OF  FACT. 

If  what  a  mortgagee  and  the  mortgagor  did  with  reference  to  fore- 
closure was  not  in  and  of  Itself  a  fraud  upon  partly  who  had  procured 
reformation  of  the  deed  to  the  mortgagor,  it  was  not  made  so,  iu  an  ac- 
tion by  such  parties  to  reform  the  referee's  deed  under  foreclosure  decree, 
by  alleging  it  was  Induced  by  or  through  a  desire  to  deceive  and  defraud. 
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9.  Pleadinq  ^s»8(9»15) — ^Aixeoatzons  or  fraud  ob  ooztspibact  as  ooholu- 

SIONS. 

Mere  allegations  of  fraud  or  conspiracy  are  yalneless  in  stating  a  cause 
of  action, 

10.  PXJEADINO  ^=>8(15) — ^AlXBOATION  OF  FRAXTD  AS  OONCLUSION. 

In  an  action  to  reform  a  deed  given  by  a  referee  uader  foredosore  de- 
cree, allegation  that  the  mortgagor  caused  title  to  be  taken  in  tbe  name  of 
another  to  defraud  plaintiffs  held  not  an  allegation  of  fact,  but  purely  of 
a  legal  conclusion. 

/ 
Action  by  Louisa  Fail  and  Theresa  Feil  against  Charles  P.  Fail  and 
others.     On  motion  by  defendants  for  judgment  on  the  pleadings. 
Motion  granted,  and  judgment  entered. 

Henry  J.  Crawford,  of  Albany,  for  plaintiffs. 

Andrew  G.  Seelman,  of  Albany  (Daniel  J.  Dugan,  of  Albany,  of 
counsel),  for  defendants. 

RUDD,  T.  In  this  action  tbe  plaintiffs  demand  judgment  re- 
forming a  deed  given  by  a  referee  under  a  decree  in  foreclosure,  and 
adjudgmg  that  the  plaintiffs  have  a  life  estate  in  certain  portions  of 
premises  covered  by  the  referee's  deed,  and  that  such  life  estate  is 
superior  to  a  mortgage  made  and  executed  by  the  defendant  Amelia 
G.  Feil  to  the  defendant  Bennink,  and  for  other  and  further  relief 
as  it  may  be  determined. 

The  defendants  interpose  a  demurrer  to  the  complaint,  allying  that 
the  facts  are  not  sufficient  to  constitute  a  cause  of  action.  The  de- 
fendants move  for  judgment  on  the  pleadings,  under  section  547  of  the 
Code  of  Civil  Procedure. 

[  1  ]  Upon  this  motion  only  questions  of  law  are  involved. 

[2]  The  practice  is  the  same  as  upon  a  motion  for  judgment  at 
the  opening  of  a  trial. 

[3]  Upon  this  motion  the  defendants  are  called  upon  to  admit 
every  material  fact  set  out  in  the  complaint,  and  are  entitled  to  judg- 
ment if  the  complaint  does  not  state  facts  sufficient  to  constitute  a 
cause  of  action.  Emanuel  v.  Walter,  138  App.  Div.  818,  123  N.  Y. 
Supp.  491. 

[4,  5]  Nothing  but  the  material  all^ations  of  the  pleadings  can  be 
considered  upon  this  motion.  If  in  the  pleadings  there  is  an  allega- 
tion of  any  material  issue  of  fact  upon  which  evidence  must  be 
taken  to  warrant  judgment,  the  motion  here  sought  cannot  be  grant- 
ed. Godwin  v.  Liberty-Nassau  Building  Co.,  144  App.  Div.  164,  12S 
N.  y.  Supp.  791. 

[6]  The  defendants'  practice  in  making  this  motion  upon  the 
pleadings  is  correct.  National  Park  Bank  v.  Billings,  144  App.  Div, 
536,  129  N.  Y.  Supp.  846. 

The  undisputed  facts  out  of  which  this  cause  of  action  is  alleged 
to  have  grown  are: 

Carl  F.  Feil  died  seized  in  fee  simple  of  a  parcel  of  real  estate  in 
the  city  of  Albany;  the  reasonable  value  of  the  property  was  be- 
tween $2,000  and  $3,000.     That  under  the  will  of  Carl  F.  Feil  the 
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real  estate  was  devised  to  his  widow  during  the  term  of  her  life,  then 
to  be  divided  among  his  children.  That  the  widow  died.  That  the 
children  and  grandchildren  became  the  owners  of  undivided  inter- 
ests in  the  property.  That  in  January,  1909,  the  defendant  Charles 
P.  Feil  entered  into  an  agreement  with  the  plaintiflFs  in  this  action, 
by  the  terms  of  which  he  agreed  to  pay  the  heirs  a  certain  sum  of 
money  for  the  premises  and  give  to  the  plaintiffs  the  first  floor  of  the 
building  and  the  yard  in  the  rear  of  the  dwelling,  to  be  used  by  them 
as  their  home  during  the  term  of  their  lives.  That  this  agreement 
for  a  life  use  of  the  portion  of  the  premises  mentioned  was  in  con- 
sideration of  the  amount  of  $800  being  fixed  as  the  purchase  price  of 
the  premises  by  Charles  P.  Feil.  That  subsequently  a  deed  convey- 
ing  the  premises  to  Charles  P.  Feil  was  entered  into,  which  was  exe- 
cuted by  all  who  had  an  interest  in  the  premises,  save  two  infants; 
but  the  agreement  with  reference  to  the  life  estate  of  the  plaintiffs 
in  a  portion  of  the  premises  was  not  put  in  writing.  That  subsequently 
Charles  P.  Feil  executed  and  delivered  to  one  Henry  J.  Bennink  two 
mortgages  covering  the  premises,  which  mortgages  were  placed  upon 
record.  That  thereafter  the  defendant  Charles  P.  Feil  put  the  plain- 
tiffs out  of  possession  of  the  premises  occupied  by  them.  That  an 
action  was  brought  in  the  Supreme  Court  against  Charles  P.  Feil 
and  others  to  reform  the  deed,  by  inserting  therein  a  provision  to 
the  effect  that  the  conveyance  of  the  premises  to  Charles  P.  Feil  was 
subject  to  the  life  estate  of  plaintiffs  in  and  to  the  first  floor  of  the 
dwelling  and  the  yard  in  the  rear  thereof. 

The  issue  raised  in  this  action  was  tried,  and  judgment  was  en- 
tered directing  a  reformation  of  the  deed,  by  inserting  the  following 
provision : 

"This  conveyance  is  made  subject,  however,  to  a  life  estate  of  Louisa  Feil 
and  Theresa  Feil  in  the  first  floor  and  yard  of  the  premises  herein  de- 
dcribed." 

It  was  further  provided  in  this  judgment  that  said  reformation  of 
the  deed  was  to  be  subject,  however,  to  the  two  mortgages  above 
mentioned  executed  to  Henry  J.  Bennink.  Thus  far  no  question  can 
arise  as  to  the  allegations  of  the  complaint  as  above  set  forth. 

In  the  twelfth  paragraph  of  the  complaint  the  plaintiff  alleges : 

'The  defendants,  wrongfully  and  fraudulently  conspiring  among  them- 
selves, and  for  the  sole  purpose  of  defeating  the  said  Judgment  of  this  court 
80  reforming  said  deed  as  aforesaid,  caused  an  action  to  be  brought  by  the 
defendant  Bennink  against  the  plaintiffs  and  the  defendant  Charles  P.  Feil 
and  the  defendant  Amelia  G.  Fell  and  one  James  F.  Gouser  for  the  purpose 
of  foreclosing  the  said  two  mortgages,  executed  and  given  by  the  said  Feils  to 
the  said  Bennink." 

In  the  thirteenth  paragraph  it  is  alleged  that  the  referee  appointed 
by  the  court  in  the  foreclosure  action  to  sell  the  premises  at  public 
auction  did  sell  the  premises  to  defendant  Charles  P.  Feil,  but  that: 

''In  pnrsaance  of  the  fraudulent  conspiracy  aforesaid,  and  for  the  sole 
purpose  of  robbing  the  plaintiffs  of  the  fruits  of  said  judgment  of  this  court 
80  reforming  the  said  deed  as  aforesaid,  the  defendant  Charles  P.  Feil  wrong- 
fully and  fraudulently  caused  the  said  referee  to  execute  the  deed  of  pur- 
chase In  the  name  of  said  Charles  P.  Fell's  wife,  Amelia  G.  Feil." 
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In  the  fifteenth  paragraph: 

"That  after  the  purchase  of  said  premlaes  by  the  said  Oharles  P.  FeH 
from  said  referee  as  aforesaid,  the  said  Charles  P.  Fell  fraudulentiy,  and 
in  furtherance  of  his  unlawful  and  fraudulent  purpose  aforesaid,  caused  his 
said  wife  to  execute  and  dellyer  to  the  defendant  Bennink  a  mortgage  upon 
said  premises  which  has  been  recorded  in  the  Albany  county  clerk's  office." 

In  the  action  brought  by  Bennink  in  the  Supreme  Court  to  fore- 
close his  mortgages  the  plaintiffs  in  this  action  were  made  parties  de- 
fendant in  that  action.  They  appeared,  but  did  not  answer  or  raise 
any  question.  Their  interests  in  the  premises  were  alleged  in  the 
Bennink  foreclosure  to  be  subsequent  to  the  rights  of  the  mortgagee. 

The  usual  decree  was  entered.  A  sale  was  had;  the  property  was 
struck  down  to  the  highest  bidder.  A  final  order  of  confirmation 
was  made,  and  a  certain  amount  of  surplus  money  paid  into  the  court 
The  purchaser  at  the  foreclosure  sale,  which  the  referee  to  sell  re- 
ported was  Amelia  G.  Feil.  That  report  was  confirmed  by  the  court 
The  purchaser  took  such  title  as  was  in  the  mortgagor  and  the  mort- 
gagee at  the  time  the  mortgage  was  executed. 

The  allegation  that  there  was  a  wrongful  and  fraudulent  conspiracy 
among  the  parties  in  bringing  the  foreclosure  action  by  Bennink  is 
not  sustained  by  the  statement  of  any  fact  from  which  such  a  con- 
clusion could  follow.  Bennink  of  right  could  begin  an  action  to 
foreclose  his  mortgages.  His  mortgages  were  superior  to  the  plain- 
tiffs' interest  in  the  premises  acquired  under  the  decree  in  the  action 
for  reformation. 

[7]  An  allegation  of  any  fact  which  would  require  the  determina- 
tion of  a  jury  would  prevent  this  court  from  granting  a  judgment 
under  the  pleadings.  It  would  matter  not  if  that  fact  was  important 
or  trifling;  but  an  allegation  in  the  nature  of  a  conclusion  is  not 
a  stetement  of  a  fact.  An  allegation  that  no  valid  contract  was  made 
has  been  held  to  be  an  allegation  of  the  legal  conclusion.  Sigua  Iroa 
Co.  V.  Vandervort,  164  Pa.  572,  30  AtL  491. 

[8]  The  complaint  must  show  an  unlawful  conspiracy,  and  must 
specify  the  steps  taken  which  were  in  themselves  unlawful  and  fraud- 
ulent. If  what  Bennink  and  the  defendants  did  with  reference  to 
the  foreclosure  of  the  mortgages  was  not  in  and  of  itself  a  fraud,  it 
is  not  made  so  by  alleging  that  it  was  induced  by  or  through  a  desire 
to  deceive  and  defraud.  Wood  v.  Amory,  105  N.  Y.  282,  11  N.  E. 
636. 

[9]  Mere  allegations  of  fraud  or  conspiracy  are  of  no  value  as 
stating  a  cause  of  action.  Where  no  facts  are  presented,  it  is  just  as 
fair  to  assume  that  a  party  is  governed  by  a  correct  motive  as  by  a 
dishonest  one. 

[10]  The  referee  in  foreclosure  has  certified  that  Amelia  G.  Feil 
purchased  the  property,  and  an  allegation  in  this  complaint  that  Charles 
P.  Feil  caused  the  title  to  be  taken  in  the  name  of  Amelia  G.  Feil  for 
the  purpose  of  defrauding  somebody  is  not  an  allegation  of  a  iEact; 
it  is  purely  a  conclusion,  and  a  legal  one  at  that. 

We  cannot  find  in  the  complaint  under  examination  an  allegation  of 
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fact  which  shows  a  fraudulent  act,,  and  neither  can  we  find  a  fact 
stated  which  in  itself  shows  a  conspiracy. 

Such  being  the  situation,  it  clearly  seems  that  defendants  are  en- 
titled to  relief,  that  the  cause  of  action  can  be  disposed  of  under  the 
provisions  of  law  upon  the  face  of  the  pleadings,  that  the  motion  of 
the  defendants  should  be  granted,  and  judgment  entered  accordingly. 


NEWTON,  Atty.  Gen.,  v.  KNOTT,  Sheriff. 
(Supreme  Court,  Special  Term,  Columbia  County.    October  13,  1919.) 

1.  Mandamus  «=»172— Qusanoir  as  to  jncrusDionoir  or  Obiij>bbn's  Coubt  not 

DCTEBMnrABUB. 

On  application  to  the  Special  Term  for  an  order  directing  the  issuance 
of  a  writ  of  mandamus  to  compel  a  sheriff  to  take  into  his  custody  a  girl 
abandoned  at  the  New  York  Training  School  for  Girls,  the  question  of 
the  Jurisdiction  of  the  Children's  Court  of  New  York,  which  originally 
sentenced  the  girl  to  the  home,  but  refused  to  resentence  her  after  she  had 
been  returned  by  the  manager  cannot  be  determined;  that  being  a  ques- 
tion for  the  determination  of  the  Children's  Court 

2.  InTANTS  ^=>16 — COMMITiaeNT  TO  STATE  TRAINING  HOlfS — IfimSOT  OF  BEUEASE. 

Where  an  Infant  girl  was  committed  from  New  York  county  as  a  ju- 
yenUe  delinquent  to  the  state  training  school  for  girls,  and  the  managers 
of  the  home  found  that  she  was  not  benefited,  and  in  accordance  with 
State  Charities  Law,  8  205,  returned  her  to  the  custody  of  the  sheriff  of 
New  York  county,  held  that,  notwithstanding  the  Children's  Court  re- 
fused to  resentence  the  girl,  asserting  that  it  was  without  authority  un- 
der sections  204,  205,  the  sheriff,  who  returned  the  girl  to  the  home, 
may  he  compelled  to  retake  her  into  his  custody. 

In  the  matter  of  the  application  of  Charles  D.  Newton,  as  Attorney 
General  of  the  state  of  New  York,  for  a  writ  of  mandamus  against 
David  H.  Knott,  Sheriff  of  New  York  county.  Application  to  be 
granted,  in  event  of  sheriff's  failure  to  comply  with  suggestion  made. 

Charles  D.  Newton,  Atty,  Gen.,  and  Edward  G.  Grifiin,  Deputy  Atty. 
Gen.,  for  applicant. 
George  W.  Olvany,  of  New  York  City,  for  sheriflF. 

RUDD,  J.  This  is  an  application  by  the  Attorney  General  of  the 
state  for  an  order  directing  the  issuance  of  a  writ  of  mandamus  against 
the  sheriff  of  New  York  county,  requiring  the  sheriflF  to  take  into  his 
custody  Bertha  Grunner,  Beatrice  Goldfarb,  and  Sarah  Kropoff,  all 
of  whom  it  is  claimed  were  unlawfully  abandoned  by  the  sheriff  of 
New  York  county  at  the  New  York  state  training  school  for  girls, 
and  further  commanding  the  sheriff  to  take  these  girls  before  the 
magistrate,  or  before  a  court  having  jurisdiction,  that  the  court  may 
resentence  the  girls  as  juvenile  delinquents,  in  accordance  with  the 
provisions  of  the  Charities  Law  of  the  state. 

The  papers  disclose  that  each  of  the  three  girls  named  was  commit- 
ted by  a  justice  of  the  Children's  Court  for  ttie  County  of  New  York 
to  the  care  and  custody  of  the  New  York  state  training  school  for  girls 
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at  Hudson,  N.  Y.  Bertha  Grunner  was  received  by  the  New  York 
state  training  school  for  girls  November  25,  1916.  She  was  at  the 
time  of  her  conmiitment  13  years  of  age. 

The  girls,  Beatrice  Goldfarb  and  Sarah  Kropoff,  have  been  pa- 
roled in  the  care  of  their  parents.  They  are  no  longer  involved  in 
this  proceeding,  and  the  motion  of  the  Attorney  General  with  ref- 
erence to  these  last-mentioned  girls  is  denied.  An  order  to  that 
effect  may  be  entered. 

We  are  still,  however,  concerned  as  to  the  girl.  Bertha  Grunner, 
who  is  at  present  in  the  New  York  state  training  school  for  girls  at 
Hudson,  N.  Y.  In  accordance  with  the  rules  and  practice  of  the  in- 
stitution, the  personal  history  of  Bertha  Grunner,  when  she  was 
first  received  as  an  inmate,  was  taken  by  Dr.  Mary  C.  Conant,  the 
resident  physician  of  the  institution.  She  was  first  placed  in  quaran- 
tine, because  of  her  physical  condition,  which  continued  until  April 
2,  1917. 

She  was  then  classified  as  a  student  and  entered  the  regular  book 
and  industrial  classes  of  the  institution.  Her  book  work  and  her 
industrial  work  were  both  unsatisfactory.  It  was  sought  to  teach  to 
her  gardening,  sewing,  hand  laundry,  and  cooking.  Her  rating  was 
low.  Her  behavior  in  the  various  classes  poor,  her  daily  life  and  be- 
havior in  the  cottage  showed,  according  to  the  affidavit  of  the  super- 
intendent, that  she  was  unable  to  adapt  herself  to  cottage  life,  either 
in  association  with  other  girls  or  following  the  instruction  of  the 
matron.  She  refused  to  take  food,  became  easilv  excited  and  noisy, 
whistling  and  singing  when  corrected  for  misdemeanors,  even  her 
mood  was  variable,  so  much  so  that  it  interfered  with  her  following 
any  industrial  training. 

She  was  subjected  to  mental  examination  by  Investigator  Dr.  Jessie 
L.  Herrick.  This  showed  that  at  the  physical  age  of  14  she  was 
mentally  9^®/ia  years.  She  was  rated  as  a  "border  line  case."  She 
is  lacking  in  reasoning  power,  is  self-centered,  infantile  in  her  emo- 
tional reactions,  and  lacking  in  mental  ability  sufficient  to  enable  her 
to  make  progress  in  book  or  industrial  classes. 

Her  parents  have  made  application  for  her  parole,  and  in  March, 
1919,  the  board  of  governors  of  the  New  York  state  training  school 
for  girls  adopted  the  following  resolution: 

"Resolved,  on  motion  duly  seconded,  that  by  reason  of  the  report  of  MIsni 
Brldgeford,  investigator  of  the  bureau  of  analysis  and  investigation  of  the 
state  board  of  charities,  and  of  the  report  of  Dr.  Herrick,  resident  physician, 
upon  the  observations  made  during  Bertha's  residence  in  the  training  school, 
it  appears  that  Bertha  Grunner  is  incapable  of  being  materially  benefited  by 
the  discipline  of  the  institution,  and  further  that  said  Bertha  Grunner  be 
returned  to  the  sheriff  of  New  York  county,  from  which  county  she  w^s  com- 
mitted, in  accordance  with  section  205  of  the  State  Charities  Law,  for  re- 
sentence by  the  magistrate  making  the  commitment,  or  for  such  other  dififposi- 
tion  as  may  be  just  and  proper." 

In  accordance  with  this  resolution  the  superintendent  of  the  in- 
stitution notified  the  sheriff  of  New  York  county  that  as  such  super- 
intendent she  would  return  Bertha  Grunner  to  the  care  of  the  sheriflF, 
under  section  205  of  the  State  Charities  Law,  subject  to  the  con- 
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venience  of  the  sheriff  and  of  the  Children's  Court  of  New  York  City. 

The  sheriff,  under  date  of  June  23,  1919,  requested  the  New 
York  state  training  school  for  girls  to  cause  Bertha  Grunner  to  be 
taken  to  the  Children's  Court,  No.  137  East  Twenty-Second  street, 
borough  of  Manhattan,  New  York  City,  on  July  1st,  at  11 :30  o'clock, 
where  the  sheriff  would  have  a  deputy  sheriff  who  would  take  charge 
of  Bertha  Grunner  and  present  her  for  resentence  before  a  magistrate 
of  the  court 

This  was  done,  and  from  the  affidavit  filed  on  behalf  of  the  sheriff  in 
this  proceeding  we  learn  that  Bertha  Grunner  was  delivered  at  the. 
time  and  place  mentioned  to  Deputy  Sheriff  Burke  by  Clara  H. 
Stone,  parole  agent,  and  Sarah  E.  Henry,  marshal,  of  the  New  York 
state  training  school  for  girls,  together  with  her  original'  commit- 
ment papers  and  a  sworn  statement  of  the  superintendent  of  the  New 
York  state  training  school  for  girls  certifying  as  to  the  resolution  of 
the  board  of  managers  in  reference  to  the  return  of  this  girl,  to- 
gether with  copies  of  mental  tests  of  the  condition  of  the  girl. 

It  appears  from  the  affidavit  of  the  sheriff  that  immediately  upon 
taking  custody  of  the  girl  and  receiving  the  papers  mentioned,  the 
girl  was  taken  to  the  office  of  the  clerk  of  the  Children's  Court,  who 
m  turn  consulted  the  Presiding  Justice  of  the  court  and  also  an  As- 
sociate Justice  of  the  court,  each  of  whom  said  that  the  case  was 
beyond  the  jurisdiction  of  the  court,  and  each  of  the  justices  refused 
to  act  in  the  matter  of  resentence,  leaving  Bertha  Grunner  in  the 
custody  of  the  sheriff,  and  that  the  deputy  sheriff  having  personal 
custody  of  the  girl  thought  it  was  his  duty  to  return  the  girl  to  the  in- 
stitution from  which  she  was  sent,  which  he  immediately  did. 

The  sheriff  stated  in  his  affidavit  as  follows : 

"Deponent  did  not  feel  jnstilled  In  allowing  said  girls  to  go  free  upon  the 
refusal  of  the  said  Justices  to  resentence  them  because  of  their  apparent  de- 
fective mental  and  physical  condition." 

In  explanation  it  should  be  said  that  the  affidavit  made  by  the  deputy 
sheriff,  from  which  the  above  quotation  is  taken,  refers  to  the  girl  here 
under  consideration,  and  also  to  two  other  girls  similarly  situated, 
as  to  whom  we  are  not  concerned. 

Upon  the  day  of  Ae  appearance  of  the  girls  in  the  care  of  the  sheriff 
before  the  justices  of  the  Children's  Court,  the  deputy  sheriff  return- 
ed the  girl  to  the  New  York  state  training  school  for  girls  at  Hudson, 
N.  Y.,  leaving  her  in  one  of  the  public  rooms  of  the  institution  and 
went  away. 

.  Upon  the  hearing  of  this  motion,  an  attorney,  who  has  not  filed  a 
brief,  appeared  making  an  argument  as  "amicus  curiae,"  for  the  pur- 
pose of  showing  that  the  justices  of  the  Children's  Court  were  justified 
in  the  conclusion  that  they  were  without  jurisdiction  to  resentence  the 
girl  in  question. 

[1]  It  is  not  for  us  to  pass  upon  the  question  of  the  jurisdiction  of 
the  Children's  Court  in  New  York.  We  are  not  called  upon  to  en- 
deavor to  compel  the  Children's  Court  to  act  or  even  to  express  a 
thought  or  a  suggestion  by  way  of  criticism  of  the  Children's  Court 
That  court  must  be  the  judge  of  its  own  jurisdiction. 
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[2]  The  application  here  is  to  direct  the  sheriff  to  take  this  giri 
in  his  keeping,  as  she  no  longer  should  be  or  can  be  in  the  care  and 
custody  of  the  institution  to  which  she  was  originally  committed.  It 
may  be  that  legislation  is  required;  that  the  situation  in  New  York 
county  is  different  from  that  in  any  other  county  of  the  state. 

The  provisions  of  the  statute  with  reference  to  the  duty  and  obli- 
gation of  the  directors  of  the  New  York  state  training  school  is  clear. 
That  institution  is  maintained  by  the  state  for  the  purpose  of  train- 
ing girls ;  thus,  if  possible,  to  redeem  them.  If  girls  are  so  lacking  in 
mental  equipment  that  after  a  fair  trial  they  cannot  be  trained,  and 
are  subjects  which  only  should  be  cared  for  and  protected,  then  the 
New  York  state  training  school  for  girls  is  not  the  place  where  the 
child  or  the  girl  should  be. 

It  is  for  that  reason,  evidently,  that  section  205  of  the  State  Chari- 
ties Law,  relating  to  institutions  for  juvenile  delinquents,  was  en- 
acted, and  under  that  statute  the  board  of  managers  of  the  institu- 
tion are  vested  with  the  power  to  pass  upon  the  question  as  to  whether 
or  not  a  female  who  has  been  committed  to  the  institution  shall  or 
shall  not  be  returned  to  the  county  from  which  she  was  so  committed. 

It  is  apparent  from  the  affidavit  of  the  deputy  sheriff  that  from  his 
casual  observation,  and  to  his  credit  in  the  care  and  protection  of 
Bertha  Grunner  after  the  court  had  refused  to  resentence  her,  he 
was  afraid  to  allow  the  girl  to  go  free  because  of  her  apparent  de- 
fective mental  and  physical  condition,  and  thus,  apparently  not  know- 
ing what  otherwise  to  do,  he  returned  her  to  the  institution.  She  is 
not  there  by  right.  She  is  for  the  time  a  charge  upon  the  county  of 
New  York,  and  that  county  must  in  some  way  devise  a  plan  to  pro- 
tect and  care  for  this  girl.  The  sheriff  agreed  to  accept  tfie  giri,  and 
he  did  his  part  apparently  in  the  application  which  he  addressed  to 
the  Children's  Court  towards  carrying  out  the  purpose  of  a  resentence. 

Section  205  of  the  State  Charities  l,aw  (Consol.  Laws,  c.  55)  in  sub- 
stance provides  that  the  board  of  managers  of  this  institution  may 
return  girls:  (1)  If  not  of  proper  age  to  be  committed;  (2)  because 
of  improper  commitment;  and  (3)  whenever  it  shall  appear  to  the 
satisfaction  of  the  "board  of  managers"  that  a  girl  committed  is  (1) 
insane ;  (2)  mentally  incapable  of  being  materially  benefited  by  the  dis- 
cipline of  such  institution. 

The  girl  in  question  was  13  years  of  age  when  committed.  Section 
204  of  the  State  Charities  Law  provides,  as  to  committing  of  juvenile 
delinquents  to  the  New  York  state  training  school  for  girls,  no  per- 
son under  the  age  of  12  shall  be  committed  for  an  offense  less  than, 
a  felony ;  no  person  shall  be  committed  for  a  definite  term ;  any  female 
committed  under  the  age  of  15  shall  not  be  retained  for  a  longer  period 
than  until  she  attains  the  age  of  18.  This  section  makes  no  provi- 
sion apparently  for  paroling  an  inmate  of  a  state  training  school  into 
a  state  hospital  for  the  insane. 

This  girl  being  "mentally  incapable  of  being  materially  benefited  by 
the  discipline  of  this  institution"  under  the  law  it  is  left  with  the 
board  of  managers  of  the  New  York  state  training  school  to  deter- 
mine that  it  is  no  longer  proper  to  detain  her.    The  law  gives  to  the 
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board  of  managers  the  authority  and  responsibility,  and  provides  a 
method  to  be  pursued.  That  has  been  done,  that  method  has  been 
followed,  and  to-day  we  find  that  the  girl  is  back  in  the  institution 
from  which  she  was  taken. 

The  county  of  New  York  is  failing  to  exercise  the  responsibility 
which  belongs  to  the  county  in  the  care  of  this  girl.  She  diould  not 
remain  until  she  is  18  years  of  age  in  the  care  of  the  training  school. 
She  cazmot  be  set  at  liberty. 

The  conclusion  of  the  board  of  directors  of  the  training  school  as 
to  the  mental  condition  of  this  girl  was  not  the  result  of  hasty  action. 
It  was  reached  only  after  careful  examination  and  months  of  ex- 
perience in  the  effort  to  do  for  her  what  the  institution  is  maintained 
by  the  state  to  do  for  a  class  of  juvenile  delinquents.  The  manage- 
ment of  the  school  is  certainly  not  to  be  criticized  for  such  effort. 

The  sheriff,  failing  in  his  effort  to  induce  the  Children's  Court  to 
resentence  the  girl,  was  prompted  by  a  humanitarian  motive  when 
he  did  not  leave  the  girl  in  the  street,  but  was  not  well  advised  when 
he  took  the  girl  back  to  the  training  school  and  there  left  her,  against 
the  protest  of  the  school  authorities.  If  the  Children's  Court  of  the 
City  of  New  York  has  ho  jurisdiction  to  resentence  the  girl  to  a  place 
where  she  will  be  protected  and  cared  for,  then  the  county,  having  the 
burden  of  protecting  this  girl,  must  see  to  it  that  some  other  jurisdic- 
tion is  exercised. 

Upon  the  argument  the  sheriff  stated  that  a  writ  of  mandamus  would 
not  be  necessary  in  order  to  compel  him  to  do  his  duty.  He  stated  that 
it  was  only  necessary  for  the  court  to  make  a  determination,  and  he 
stood  re^dy  to  conaply  with  any  suggestion  thus  n^ade. 

The  conclusion  is  that  Bertha  Grunner  should  be  taken  forthwith 
by  the  sheriff  of  New  York  county  from  the  New  York  training  school 
for  girls,  to  the  end  that  she  may  be  resentenced,  or  that  such  dispo- 
sition or  legal  proceedings  may  be  had  by  the  court  having  jurisdic- 
tion, or  by  the  county  or  city  authorities,  as  will  protect  and  care  for 
her. 

If  necessary  an  order  will  be  entered  directing  the  issuance  of  a 
writ  of  mandamus. 


(109  Misa  Bep.  130) 

DAVIDSON  v.  PENN-VIRGINIA  COAL  &  00KB  COBPORATION. 

(Supreme  Ckmrt,  Special  Term,  New  York  CJonnty.      October  27,  1919.) 

Pleading  ^=»3(KL(3) — Statemjent  of  qbounds  of  belief  in  veboication  of 

ANSWER. 

Verification  of  answer  of  defendant  foreign  corporation,  made  on  bebalf 
of  the  corporation  by  its  vice  president,  under  CJode  Civ.  Proc.  {  525,  and 
stating  **tbat  the  sources  of  tbe  deponent's  /nfonnation  and  the  grounds 
of  liis  belief  as  to  aU  matters  not  stated  on  his  own  knowledge  are  the 
books  and  records  of  said  corporation/'  held  sufficient  compliance  with 
section  526,  requiring  verification  by  a  person  other  than  the  party  to  set 
forth  "the  grounds  of  his  belief  as  to  all  matters  not  stated  upon  his 
knowledge." 

^s»For  other  cases  see  same  topic  A  KEY-NUMBER  in  aU  Key-Numbered  DigeetB  A  Indexes 
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Action  by  Robert  C.  Davidson  against  the  Pcnn-Virginia  Coal  & 
Coke  Corporation.  On  motion  by  defendant  to  compel  plaintiff  to 
accept  its  answer.    Motion  granted. 

Julius  Levy,  of  New  York  City,  for  the  motion. 
Davis,  Wagner,  Heater  &  Holton,  of  New  York  City   (Guy  C. 
Heater,  of  New  York  City,  of  counsel),  opposed. 

GIEGERICH,  J.  The  defendant  makes  this  motion  to  compel  the 
plaintiff  to  accept  its  answer.  The  defendant  is  a  foreign  corporation. 
The  answer  was  verified  on  its  behalf  by  its  vice  president.  The 
verification  contains  this  statement : 

'*Tbat  the  sources  of  the  deponent's  Information  and  the  grounds  of  his  be- 
lief as  to  all  matters  not  stated  on  his  own  knowledge  are  the  books  and  rec- 
ords of  said  corporation." 

The  answer  comprises  both  denials  and  affirmative  allegations,  set 
up  in  two  separate  defenses.  All  the  affirmative  allegations  and  most 
of  the  denials  are  made  upon  information  and  belief.  As  the  de- 
fendant is  a  foreign  corporation,  the  verification  must  comply  with 
the  requirement  of  section  526  of  the  Code  of  Civil  Procedure,  which 
is  that,  where  the  verification  is  made  by  a  person  other  than  the 
party,  "he  must  set  forth  in  the  affidavit  die  grounds  of  his  belief  as 
to  all  matters  not  stated  upon  his  knowledge."  Code  of  Civil  Pro- 
cedure, §  525 ;  Robinson  v.  Ecuador  Development  Co.,  32  Misc.  Rep. 
106,  65  N.  Y.  Supp.  427.  I  am  of  the  opinion  that  the  verification  here 
is  sufficient. 

Reliance  is  placed  by  the  plaintiff  upon  Nelson  v.  Baruch,  60  Misc. 
Rep.  357,  113  N.  Y.  Supp.  449,  which  holds  that  such  a  verification 
by  one  not  a  party  should  show  that  the  affiant  derived  his  informa- 
tion which  he  states  as  the  grounds  of  his  belief  from  some  person 
who  had  knowledge  of  the  facts,  or  from  letters  and  documents.  In 
the  present  case,  if  the  sources  of  the  deponent's  information  had 
been  stated  to  be  books  and  records,  without  stating  what  books  and 
records,  a  somewhat  analogous  situation  would  be  presented  to  that 
presented  in  Nelson  v.  Baruch,  supra;  but  the  affidavit  goes  further, 
and  states  that  such  sources  of  information  are  the  books  and  records 
of  the  defendant  corporation.  Taking  these  words  in  a  reasonably 
broad  sense,  I  think  it  is  fair  to  infer  that  the  books  and  records  of 
the  corporation  do  contain  information  relative  to  the  matters  in 
question  in  the  answer,  and  that  there  is  a  sufficient  presumption  of 
the  truth  of  such  sources  of  information  to  warrant  the  court  in  treat- 
ing the  affidavit  as  a  sufficient  compliance  with  the  requirements  of 
the  Code.  It  should  be  remembered  that  the  question  now  presented 
is  not  one  of  the  admissibility  of  evidence,  but  is  merely  a  question  of 
the  sufficiency,  for  the  purposes  of  the  pleading,  of  the  sources  of 
information  which  the  affiant  sets  forth  as  the  grounds  of  his  belief. 

Motion  granted,  with  $10  costs.    Settle  order  on  notice. 
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(106  Misc.  Bep.  201) 

McKAT  T.  McADOO,  Chief  City  Magistrate. 

(Supreme  Court,  Special  Term,  New  York  County.    July,  1W9.) 

Courts  ^s955-^Diputt  ohikv  fbobation  offices  of  Citt  Maoisis^te's  Cousir 
OF  New  Yobk  mat  be  bemoved  bt  appointinq  poweb. 

Under  Inferior  Criminal  Courts  Act,  |  96,  providing  for  the  removal  of 
"chief  probation  officer  or  any  probation  officei,"  a  deputy  chief  probation 
officer  of  City  Magistrate's  Court  of  the  City  of  New  York  may  be  re-, 
moved  at  pleasure  of  the  appointing  power ;  the  omission  to  specifically 
include  deputy  chief  probation  officers  not  indicating  legislative  Intent  to 
omit  them  or  to  design  that  method  of  their  removal  is  under  Greater  New 
York  Chartei,  §  1543. 

Application  for  a  peremptory  writ  of  mandamus  by  George  D. 
McKay,  directing  William  McAdoo,  as  Chief  City  Magistrate,  to  re- 
instate applicant  to  his  position  of  deputy  chief  probation  officer  of  the 
City  Magistrate's  Court  of  the  City  of  New  York.  Application  de- 
nied. 

Lockhart  &  Callahan,  of  New  York  City  (Joseph  M.  Callahan,  of  New 
York  City,  of  counsel),  for  applicant 

William  P.  Burr,  Corp.  Counsel,  of  New  York  City  (Arthur  Sweeny, 
of  New  York  City,  of  counsel),  for  defendant 

McAVOY,  J.  The  relator  demands  reinstatement  in  his  former 
position  as  deputy  chief  probation  officer  of  the  City  Magistrate's 
Court,  and  askc  that  the  court  direct,  by  its  writ  of  mandamus,  the 
appointing  power  to  restore  him  to  the  position  from  which  he  alleges 
it  was  attempted  ineffectually  to  remove  him.  The  section  of  the 
Inferior  Criminal  Courts  Act  (Laws  1910,  c.  659,  §  96)  providing  for 
the  removal  of  probation  officers  recites : 

'The  chief  Justice  or  the  chief  city  magistrate,  as  the  case  may  he,  or  a 
majority  of  the  Justices  or  a  majority  of  each  board  of  magistrates,  may  at 
pleasure  remove  the  chief  probation  officer  or  any  probation  officer/' 

The  relator's  contention  is  that,  since  power  is  not  specifically  con- 
ferred on  the  chief  city  magistrate  to  remove  at  pleasure  deputy  chief 
probation  officers,  the  legislative  intent  was  to  exempt  such  officers 
from  summary  removal  under  the  act.  It  could  not  be  imputed  to 
the  legislative  design  to  exempt  wholly  from  removal  deputy  chief 
probation  officers.  The  relator  therefore  contends  that  the  method 
of  his  removal  is  to  be  sought  in  section  1543  of  the  Greater  New 
York  Charter  (Laws  1901,  c.  466),  which  prohibits  the  removal  of  any 
person  holding  a  position  in  the  classified  municipal  civil  service,  sub- 
ject to  competitive  examination,  until  he  has  been  allowed  an  oppor- 
tunity of  making  an  explanation. 

I  am  quite  convinced  that  the  provision  of  the  statute  which  is  in- 
tended to  apply  to  the  inferior  criminal  courts  solely,  and  wherein  the 
method  of  appointment  or  removal  of  all  of  its  officers  is  sought  to  be 
included,  cannot  be  supplemented  by  the  general  statute  found  in  the 
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earlier  enacted  charter  of  the  city,  and  that,  tinless  removal  was  su« 
thorized  impliedly  by  the  provision  of  section  96  of  the  Inferior  Crim- 
inal Courts  Act,. there  is  no  provision  of  law  empowering  the  act  of 
removal.  I  do  not  think  that  flie  omission  to  specifically  include  deputy 
Chie^  probation  officers  by  name  or  title  within  the  class  which  may  be 
summarilv  removed  indicates  a  legislative  intent  to  omit  them  and  to 
show  a  design  that  the  piethod  of  removing  them  is  under  terms  of 
another  statute.  True  construction  seems  to  indicate  that  the  lesser 
office  is  included  within  the  description  of  the  greater,  and  a  provi- 
sion in  the  act  that  a  chief  probation  officer  may  be  summarily  removed 
includes  within  its  direction  power  to  remove  his  .subordinate  or 
deputy.  It  would  be  quite  beyond  legitimate  construction  to  hold  that 
the  chief  city  magistrate  may  remove  the  head  of  the  probationary 
force  and  all  of  the  subordinate  employes,  and  that  be  is  prevented 
from  removing  a  person  holding  office  between  these  extremes,  except- 
ing under  a  provision  of  a  statute  (the  charter)  which  this  specific 
statute  is  obviously  designed  to  supersede.  I  cannot  think  that  this 
was  the  legislative  intent,  and  therefore  refuse  the  writ  and  deny  the 
motion. 
Application  denied. 
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(189  Appi.  Diy.  810) 

BEOKBIi  y.  SALOMON  et  aL 

(Supreme  Conrt,  Appellate  DlTlaion,  Second  Department    October  81,  1919.) 

1«  Discovert  ^=»40— ExAiaiTATioir  of  defendant  before  trial. 

Plaintiff  held  entitled  to  examination  of  one  of  the  defendants  before 
trial  as  to  facts  which  he  was  required  to  establish  in  order  to  prove  his 
cause  of  action. 

2.  DiSCOTSBT    ^S»41-— LncrrAIXON    or    MXMMXIXAXtOTX    OV    DBRNDANT    BEFORE 
TRIAI. 

In  executor's  action  to  recover  certain  bonds  wrongfully  delivered  by 
coexecutor  to  defendants,  without  consideration  and  with  knowledge  by  de- 
fendants of  wrongful  character  of  transaction,  order  for  examination  of 
one  of  defendants  bef6re  trial  as  to  dealings  on  margin  or  speculative 
account,  or  purchase  or  sale  of  securities  between  defendants  and  coexecu- 
tor, held  to  give  too  wide  a  latitude  in  the  examination,  and  it  should  have 
limited  examination  to  the  delivery  of  particular  bonds,  with  circum- 
stances thereof,  consideration,  defendants^  Imowledge  of  true  facts,  etc, 
leaving  to  Judge  presiding  at  examination  to  determine  what  questi<»8 
were  relevant  thereto. 

Appeal  from  Special  Term,  Kings  County. 

Action  by  George  W.  Beckel,  as  executor  and  trustee,  etc.,  against 
Arthur  K.  Salomon,  Charles  H.  Bemheim,  and  others,  copartners, 
etc.  From  an  order  denying  a  motion  to  vacate  an  order  directing  ex- 
amination before  trial  of  defendant  Charles  H.  Bemheim,  defendants 
appeal.    Affirmed,  as  modified. 

Argued  before  JENKS,  P.  J.,  and  MILLS,  PUTNAM,  BLACK- 
MAR,  and  KELLY,  JJ. 

I,  Maurice  Wormser,  of  New  York  City  (Stephen  C.  Baldwin,  of 
Brooklyn,  and  C.  Arthur  Levy,  of  New  York  City,  on  the  brief),  for 
appellants. 

M.  Michael  Edelstein,  of  New  York  City,  for  respondent. 

PER  CURIAM.  [1,2]  The  order  authorized  an  examination  as  to 
facts  which  the  plaintiff  must  establish  in  order  to  prove  his  cause 
of  action.  It  falls,  therefore,  within  our  decision  in  Oshinsky  v.  Gum- 
berg,  188  App.  Div.  23,  176  N.  Y.  Supp.  406,  and  the  motion  to  vacate 
was  properly  denied ;  but  we  think  the  order  gave  too  wide  a  latitude 
in  the  examination.  The  complaint  alleges  that  the  coexecutor  of  the 
plai^itiff,  since  removed,  in  violation  of  his  duty,  delivered  to  the  de- 
fendants 16  New  York  City  3V^  per  cent,  bonds  maturing  May  1,  1951, 
and  that  the  defendants  received  such  bonds  without  consideration, 
with  the  knowledge  that  they  belonged  to  the  estate,  and  not  to  the 
coexecutor.  The  plaintiff  claims  that  for  the  purpose  of  establishing 
these  allegations  he  is  entitled  to  the  examination  before  trial. 

The  order  provided  that  defendants  Bemheim  and  Salomon  be  ex- 
amined as  to  what  dealings  and  transactions  on  margin  or  speculative 
account,  or  purchase  or  sale  of  securities,  the  defendants  have  had  with 
one  Isaac  Strauss,  what  collateral,  what  cash,  and  particularly  what 
New  York  City  bonds,  and  the  description  thereof,  the  defendants  have 
received  from  said  Strauss,  and  at  what  times  the  defendants  have  re- 
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ceived  New  York  City  bonds  from  said  Strauss,  together  with  the 
numbers  and  description  thereof,  what  securities  defendants  have  de- 
livered to  said  Strauss,  and  what  collateral  defendants  received  from 
said  Strauss,  together  with  a  full  description  thereof,  and  the  times 
the  same  were  so  received. 

It  is  obvious  that  this  order  permits  the  examination  of  the  de- 
fendant on  matters  that  cannot  be  material  or  relevant  to  the  allega- 
tions of  the  complaint.  It  is  difficult  to  say  in  advance  what  evidence 
would  be  materia  or  relevant  to  these  allegations ;  but  the  order  should 
be  confined  to  the  allegations  of  the  complaint,  and  it  should  be  left 
to  the  judge  who  presides  at  the  examination  to  determine  what  ques- 
tions are  relevant  thereto.  We  think  the  order  should  be  modified, 
by  limiting  the  examination  to  the  delivery  of  the  16  New  York  City 
Zy^  per  cent,  coupon  bonds,  together  with  the  circumstances  attending 
such  delivery,  the  consideration  therefor,  the  state  of  the  accounts 
between  the  defendants  and  Isaac  Strauss  at  the  time  of  the  delivery 
of  the  bonds,  a  complete  description  of  the  bonds,  the  knowledge  of 
the  defendants  as  to  whether  the  bonds  were  held  by  Isaac  Strauss  as 
executor,  including  the  fact  that  he  was  executor,  the  disposition  of 
the  bonds  made  by  the  defendants  and  the  circumstances  attendant 
thereon,  and  any*  fact  relevant  to  the  above-specified  subjects  of  the 
examination. 

The  order  should  be  modified,  in  accordance  with  this  opinion,  and, 
as  modified,  affirmed,  without  costs. 


(189  App.  Dlv.  886) 

COCKAYNB  V.  HBALBY. 

(Supreme  Ooort,  Appellate  Dlylslon,  First  Department    October  24,  1919.) 

Pi£ADiNG  ^s»368^Plaintiff  bxquibed  to  bxpaeatslt  stats  and  numbkb 

SEPABATB  CAUSES  OF  AOTIOIT. 

Where  plaintiff  relies  upon  two  caiLses  of  action,  but  fftUs  to  separately 
state  and  number  them,  he  should,  on  motion  of  defendant,  be  required  to 
serve  an  amended  complaint,  either  separately  stating  and  numbering  the 
aUeged  causes  of  action,  or  eliminating  the  one  upon  whiiilk  he  does  not 
place  reliance. 

Appeal  from  Special  Term,  New  York  County, 

Action  by  Edmund  Cockayiie,  an  infant,  etc.,  against  Thomas  J. 
Healey.  From  an  order  denying  a  motion  for  an  order  directing  the 
service  of  an  amended  complaint,  defendant  appeals.    Rc;versed. 

Argued  before  CLARKE,  P.  J.,  and  DOWNING,  PAGE,  MER- 
REI.L,  and  PHILBIN,  JJ. 

John  A.  McQuillan,  of  New  York  City  (George  H.  Taylor,  Jr.,  of 
New  York  City,  on  the  brief),  for  appellant. 

PHILBIN,  J.  The  plaintiflF  apparently  relies  upon  two  causes  of 
action,  but  fails  to  separately  state  and  number  them.  He  should  be 
required  to  serve  an  amended  complaint,  either  separately  stating  and 
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numbering  the  alleged  causes  of  action  or  eliminating  the  cause  of  ac- 
tion upon  which  he  does  not  place  reliance. 

Order  reversed,  with  $10  costs  and  disbursements,  and  motion 
granted,  as  above  indicated,  with  $10  costs.    Order  filed.    All  concur. 


ZIVITZ  et  al.  V.  MABYIiAND  OASUAI/TT  GO. 
(Supreme  Court,  AppeUate  Term,  First  Department,    October  27,  1019.) 

IlTSXTRANCB  #=»818 — CHAITQING  OOIIDmON  NOT  SPEOITnED  IN  POLICY  OF  Bt7B0- 
ULBT  IN8T7BANOB. 

Wliere  the  schedule  made  a  part  of  a  burglary  InsucaDoe  policy  details 
In  question  and  answer  form  the  representatione  of  assared  as  to 'con- 
ditions affecting  the  risk,  a  provision  that  changes  of  condition  of  the 
property  shall  invalidate  the  poUcy  must  be  deemed  to  refer  to  condi- 
timiB  set  forth  In  the  schedule,  and  where,  In  the  schedule,  no  represen- 
tations were  made  as  to  Iron  shutters,  the  lemoral  of  such  shutters  by  in- 
sured's landlord  and  replacing  with  wire  glass  was  not  a  change  of  ma- 
terial conditions. 

Appeal  from  City  Court  of  New  York,  Trial  Tcnn. 

Action  by  Nathan  Zivitz  and  another  against  the  Manrland  Casualty 
Company.  From  a  judgment  of  the  City  Court,  entered  on  a  directed 
verdict  for  plaintiffs,  and  from  an  order  denying  a  motion  for  a  new 
trial,  defendant  appeals.    Affirmed. 

Argued  October  term,  1919,  before  GUY,  BIJUR,  and  DELE- 
HANTY,  JJ. 

James  J.  Mahoney,  of  New  York  City  (George  J.  Stacy,  of  New 
York  City,  of  counsel),  for  appellant. 

Max  D.  Steuer,  of  New  York  City  (Jerome  A.  Strauss  and  Milton 
S.  Cohn,  both  of  New  York  City,  of  counsel),  for  respondents. 

PER  CURIAM.  As  a  defense  to  this  action  to  recover  upon  a 
policy  of  burglary  insurance,  the  defendant  pleaded  change  of  ''con- 
ditions and  circumstances"  of  the  risk  without  the  consent  of  the  in- 
surer and  in  violation  of  the  terms  of  the  policy. 

The  proof  tended  to  establish  that  on  the  night  of  January  3  or  early 
morning  of  January  4,  1918,  plaintiffs'  loft  was  entered  by  burglars, 
who  removed  a  large  quantity  of  clothing  therefrom;  that  the  entry 
was  made  by  making  a  hole  in  one  of  the  wire  glass  windows  of  plain- 
tiffs' premises  and  opening  the  latch  on  the  inside;  and  it  was  con- 
ceded that  at  the  time  the  policy  was  issued  there  were  sheet  iron 
shutters  on  the  windows,  but  that  these  shutters  had  been  removed 
by  plaintiffs'  landlord  in  May,  1917,  by  order  of  the  fire  department, 
apparently  without  the  knowledge  or  consent  of  the  defendant,  and 
wire  glass  windows  substituted  therefor. 

At  the  close  of  the  entire  case  the  defendant  moved  for  the  dismissal 
of  the  complaint,  and  plaintiffs  asked  for  the  direction  of  a  verdict 
in  their  favor;  the  latter  claiming  that,  as  the  iron  shutters  were 
taken  away  without  the  plaintiffs'  consent,  their  rights  tmder  the  policy 
were  unimpaired.    The  court,  adopting  plaintiffs'  view  of  the  case, 
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directed  a  verdict  for  the  plaintiffs.  Thereupon  the  defendant  asKed 
leave  to  go  to  the  jury  on  all  the  issues,  and  on  the  issue  that  the 
policy  was  void  if  the  circumstances  and  conditions  of  the  risk  were 
changed  without  the  consent  of  the  defendant,  and  to  the  denial  of 
this  motion  an  exception  was  duly  taken. 

Respondents  urge,  but  do  not  present  any  authority  in  support  there- 
of, that  to  avoid  a  burglary  policy  under  the  clause  in  question  the 
change  in  the  conditions  and  circumstances  of  the  risk  must  have  been 
brought  about  by  the  assured.  Clause  6  of  the  policy  provides  that, 
if  a  change  occurs)  whether  caused  by  plaintiffs  or  not,  the  policy 
shall  be  void.  It  appears,  however,  that  the  schedule  prepared  by 
defendant  and  made  part  of  the  policy  sets  forth  in  detailed  question 
and  answer  form  the  representations  of  the  assured  as  to  conditions 
affecting  the  risk,  and  tiie  provision  that  the  poUcy  shall  be  void  if 
the  conditions  are  changed  must  be  deemed  to  refer  to  conditions 
of  risk  as  set  forth  in  the  schedule  forming  part  of  the  policy,  not 
conditions  of  which'  the  policy  takes  no  cognizance.  In  said  schedule 
no  representations  are  made,  and  no  inquiry  made  as  to  iron  shutters. 
No  change  of  material  conditions  under  the  terms  of  the  policy  hav- 
ii^  been  shown,  the  defense  failed,  and  judgment  was  properly  di- 
rected for  plaintiffs. 

Judgment  affirmed,  with  costs. 


(109  Misc.  Rep.  162)  

SOHAOHTEB  ▼.  80HA0HTBB. 

(Supreme  Court,  Special  Term,  Kings  County.    October  27,  1919.) 

Masbiagb  «=s>58(7) — Fba-ud  juanrnNQ  ANzvxnucKifT. 

It  is  not  fraud,  for  which  marriage  by  dvil  ceronony  can  be  annulled, 
that  the  man  promised  that  there  should  later  be  a  Jewish  ceremony,  and 
refused  to  fulfill  his  promise;  there  being  no  misrepresentation  of  an 
existing  fact. 

Action  by  Anna  Schachter  against  Harry  Schachter.  Judgment  for 
defendant 

Ellman  &  Ellman,  of  New  York  City,  for  plaintiff. 

CROPSEY,  J.  The  plaintiff  seeks  an  annulment  of  her  marriage. 
She  bases  her  complaint  solely  upon  the  assertion  that — 

"The  defendant  falsely  and  fraudulently  represented  to  her  that,  if  sne 
would  procure  a  marriage  license  with  him  and  have  a  ceremony  performed 
by  a  person  other  than  a  Rabbi,  or  civil  ceremony,  that  he  would  thereafter 
enter  into  a  religious  ceremony  through  a  Rabbi." 

She  seeks  to  support  this  by  her  testimony  that  when  she  spoke  to 
him  of  getting  married,  saying  they  had  been  "keeping  company" 
long  enough,  he  replied: 

*'We  shall  get  married  two  weeks  later,  at  City  Hall,  and  afterward  make 
up  a  date  for  the  Jewish  wedding." 
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They  were  married  at  the  City  Hall,  but  the  defendant  refused 
later  to  have  a  Jewish  ceremony — ^though  both  he  and  the  plaintiflf 
are  Jews — saying  he  did  not  believe  in  it;  that  "we  should  go  and 
live  together  wiSiout  it."  The  plaintiff  claims  she  would  not  have 
married  him,  had  he  not  promised  to  have  later  a  Jewish  ceremony, 
and  that  the  marriage  was  never  consummated. 

Is  there  any  proof  of  fraud  in  this?  Did  the  defendant  make  any 
representation,  that  was  material  and  of  an  existing  fact?  'A  mar- 
riage contract  may  be  avoided  like  any  other  contract,  and  especially 
if  it  has  not  been  consummated,  when  it  was  procured  by  fraud.  But 
the  fraud  must  consist  of  a  false  representation,  expressly  or  im- 
pliedly made,  of  an  existing  fact  that  is  a  material  consideration  to  the 
wronged  party.  Here  the  plaintiff  claims  the  promise  of  a  Jewish 
ceremony  was  vital  to  her,  and  she  would  not  have  consented  to 
marry,  had  the  defendant  not  made  it,  but  the  defendant's  statement 
was  merely  a  promise,  and  not  the  assertion  of  an  existing  fact.  He 
did  not  state  that  anything  was,  but  only  that  something  would  be. 
He  promised  that  at  a  future  time,  there  would  be  the  other  service. 
No  legal  fraud  arises  from  such  a  promise.  It  is  not  a  representa- 
tion. It  is  a  mere  forecast  or  prophecy.  It  asserts  nothing.  It  only 
predicts.  The  plaintiff  was  not  justified  in  relying  upon  it,  and  can- 
not be  relieved  of  the  marriage  compact,  though  the  defendant  failed 
to  fulfill  his  pledge* 

The  cases  cited  furnish  no  support  In  Moore  v.  Moore,  94  Misc. 
Rep.  370, 157  N.  Y.  Supp.  819,  the  marriage  was  annulled,  because  the 
defendant,  at  the  time  of  entering  into  it,  had  no  intention  of  living 
with  the  plaintiff,  and  it  was  held  that  "intention"  was  an  existing 
fact,  following  the  decision  in  Adams  v.  Gillig,  199  N.  Y.  314,  92 
N.  E.  670,  32  h.  R.  A.  (N.  S.)  127,  20  Ann.  Cas.  910.  But  even  this 
rather  extreme  case  does  not  aid  the  plaintiff.  Here  there  is  no  claim 
the  defendant  did  not  intend  to  live  with  the  plaintiff  as  her  husband. 
On  the  contrary,  the  proof  shows  otherwise.  In  Dorgeloh  v.  Murtha, 
92  Misc.  Rep.  279,  156  N.  Y.  Supp.  288,  the  plaintiff  was  under  the 
age  of  consent,  and  there  was  tiie  furlher  finding  that  neither  the 
plaintiff  nor  defendant  intended  to  be  married,  and  were  coerced  in- 
to having  the  ceremony  performed. 

Counsel  states  that  in  April,  1919,  Mr.  Justice  Benedict  granted  an 
annulment  in  Weinstein  v.  Weinstein  on  the  identical  grounds  urged 
here.  But,  he  adds,  no  opinion  was  written.  Without  knowing  the 
reasons  that  prompted  that  decision,  it  cannot  be  accepted  as  an  au- 
thority, as  it  seems  to  run  counter  to  the  general  rule. 

The  complaint  must  be  dismissed,  and  judgment  go  for  the  defend- 
ant 
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ADAMS  et  al.  ▼.  GBORGE  H.  BIVBS  MFG.  CO.,  Inc. 

(Supreme  Court,  Appellate  Division,  First  Department    October  24, 1919.) 

1.  Patents  ^s»216 — Wbbthxs  agents  fob  sale  or  patented  device  complied 

WITH  CONTRACT  QUESTION  FOB  JUKT. 

In  action  for  breach  of  contract  whereby  plaintiffs  were  appointed  ex- 
clusive agents  for  defendant  for  the  sale  of  a  patented  device,  the  contract 
to  hold  good  so  long  as  sales  by  plaintiffs  amounted  to  an  average  of  $1,000 
per  month  or  more,  where  on  plaintiff^'  case  their  sales  amounted  to 
more  than  $1,000  a  month  up  to  the  time  of  defendant's  breach,  and  de- 
fendant claimed  that  the  sales  amounted  to  less,  an  issue  of  fact  was  pre- 
sented, which  should  have  been  submitted  to  the  jury. 
2«  Patents  ^s»21d— Continuance  ov  oontbaot  or  aqbnt  vob  saub  or  patent- 
ed DEVICE. 

Under  contract  whereby  plaintiffs  were  appointed  exclusive  agents  for 
defendant  for  the  sale  of  a  patented  device,  the  contract  to  hold  good  so 
long  as  sales  by  plaintiffs  amounted  to  an  average  of  $1,000  per  month,  the 
minimum  which  was  to  control  the  continuance  of  the  contract  was  the 
amount  of  sales  made  by  plaintiffs  to  their  customers,  and  not  the 
amount  paid  by  plaintiffs  to  defendant 

Appeal  from  Trial  Term,  New  York  County. 

Action  by  Daniel  Adams  and  another  against  the  George  H.  Rives 
Manufacturing  Company,  Incorporated.  From  a  judgment  on  a  dis- 
missal of  the  complaint  at  the  close  of  the  whole  case,  and  on  a  verdict 
directed  in  favor  of  the  defendant  on  its  counterclaim,  plaintiffs  appeal. 
Reversed,  and  new  trial  ordered. 

Argued  before  CLARKE,  P.  J.,  and  DOWUNG,  PAGE,  MER- 
RELL,  and  PHILBIN,  JJ. 

William  S.  Haskell,  of  New  York  City,  for  appellants. 
W.  E.  Kisselburgh,  Jr.,  of  New  York  City  Qames  F.  Egan,  of  New 
York  City,  of  counsel),  for  reispondcnt. 

DOWLING,  J.  Plaintiffs  sue  for  damages  for  the  alleged  breach 
of  a  written  agreement  between  the  parties,  whereby  plaintiffs  were 
appointed  exclusive  general  sales  agents  for  defendant  for  the  states  of 
New  York  and  New  Jersey  for  the  sale  of  a  patented  device  known  as 
"the  Rives  auto  pedal  never  slip  pad,"  which  patent  had  been  issued  to 
George  H.  Rives,  president  of  defendant  and  was  owned  by  it.  Under 
this  agreement,  it  was  provided  that — 

"The  life  of  this  contract  shall  be  binding  and  hold  good  so  long  as  the 
Messrs.  Adams  &  Findley's  sales  amount  to  an  average  of  one  thousand  aoi- 
lars  per  month  or  over  (|1,000)." 

The  list  price  of  the  goods  was  fixed  at  $12  per  dozen  sets,  less  60 
per  cent,  f .  o.  b.  New  York  City,  and  plaintiffs  were  to  pay  their  ac- 
count in  full  to  the  defendant  by  the  15th  of  each  current  month,  for 
which  they  were  to  receive  an  additional  discount  of  5  per  cent.  Plain- 
tiffs were  "to  bill  and  become  responsible  for  all  accounts  that  they  may 
have  or  hereafter  sell."  Subsequent  to  June  1,  1916,  defendant  is  al- 
leged to  have  granted  to  plaintiffs  the  sales  agency  for  certain  states, 
in  five  of  which  they  were  to  make  additional  sales  of  at  least  $6,0CX) 
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per  year,  commencing  August  1,  1916.  It  is  alleged  that  plaintiffs'  sales 
of  the  pads,  within  the  territory  granted- to  them,  exceeded  the  sum  of 
$11,000,  and  that  on  or  about  February  10,  1917,  defendant  refused  to 
perform  its  agreement,  and  has  since  refused  to  perform  the  same,  and 
in  viobtion  thereof  has  sold  pads  in  said  territory  without  paying  plain- 
tiffs any  commission  therefor,  and  has  appointed  other  agents  to  sell 
in  plaintiffs'  territory. 

The  complaint  set  forth  that  the  original  agreement  in  question 
(though  bearing  date  May  8,  1916)  was  entered  into  by  the  parties  on 
or  about  May .23,  1916,  which  is  the  date  when  it  was  acknowledged. 
The  answer  of  the  defendant  specifically  set  up  that  the  agreement  was 
entered  into  by  the  parties  on  May  23,  1916.  Upon  the  trial,  though  it 
appeared  that  work  under  tiie  contract  was  begun  about  May  21,  1916, 
no  effort  was  made  to  question  the  date  when  the  contract  was  made  as 
averred. 

[1]  The  complaint  was  dismissed  upon  the  ground  that  plaintiffs 
did  not  make  sales  of  goods  within  the  minimum  quantity  fixed  by 
their  contract,  and  that  therefore  defendant's  rescission  of  the  agree- 
ment was  justified,  whether  it  took  place  on  February  4  or  February  17, 
1917.  Upon  the  record,  this  was  erroneous.  The  agreement,  upon  the 
pleadings  and  proof,  was  made  May  23,  1916.  Upon  the  record,  de- 
fendant rescinded  the  contract  on  February  4,  1917.  This  was  a  period 
of  8  mondis  and  12  days.  During  that  time,  plaintiffs*  actual  sales  for 
New  York  and  New  Jersey  amounted  to  either  $9,015.15  or  $8,786.05, 
while  other  orders  were  taken  aggregating  over  $1,700,  which  were  not 
filled.  These  figures  were  according  to  the  testimony  of  their  witness', 
Daniel  Adams.  The  court,  in  dismissing  the  complaint,  found  that 
the  sales  in  New  York  and  New  Jersey  amounted  to  only  $7,140.16. 

[2]  Under  the  termsof  the  agreement,  the  minimum  which  was  to 
control  the  continuance  of  the  contract  was  the  amount  of  sales  made 
by  plaintiffs  to  their  customers,  and  not  thef  amount  paid  by  plaintiffs 
to  Uie  defendant.  The  contract  was  one  of  a  sales  agency.  Plaintiffs 
were  to  sell  defendant's  goods  to  customers,  ?uid,  even  though  they 
guaranteed  the  accounts  and  paid  the  bills,  their  obligation  was  satisfied 
when  they  sold  to  customers  a  minimum  of  $1,000  of  pads  per  month. 
Even  though  they  received  a  discount  on  their  payments  to  defendant. 

Upon  the  record^  there  was  an  issue  of  fact,  which  should  have  been 
submitted  to  the  jury,  as  plaintiffs  duly  requested.  On  the  plaintiffs' 
case  their  sales  amounted  to  either  $9,015.15  of  $8,786.05.  Either  sum 
was  an  average  of  over  $1,000  per  month  for  the  8  months  and  12 
days  that  the  agreement  was  in  force.  Defendant's  claim  was  that  the 
sales  only  amounted  to  $7,140.16,  the  figures  accepted  by  the  trial 
court,  wluch  was  under  the  required  minimum*  A  clear  issue  of  fact 
was  dius  presented,  which  should  have  been  sent  to  the  jury  for  deci- 
sion. .  • 

The  judgment  appealed  from  will  be  reversed,  and  a  new  trial  or- 
dered, with  costs  to  appellants  to  abide  the  event.  Order  filed  AU 
concur. 
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LEVY  ▼.  WALLAOH  et  aL 

(Supreme  Ck>urt»  Appellate  Term,  First  Department    October  27,  191&.) 

1.  Etidxnos  #=»258(1) — ^Eicplotsb  not  ohabokabls  with  deolaxations  bt 

EMPLOYE. 

Employer  was  not  bound  by  declarations  of  employ^,  regardless  of 
proof  that  employment  had  not  terminated  at  the  time  the  declarations 
were  made,  in  absence  of  proof  that  employ^  was  at  such  time  engaged 
in  executing  authority  conferred  upon  him,  and  that  the  declarations 
related  to  business  then  pending  so  that  they  constituted  part  of  res 


2.  Eyidenob  ^s»89 — ^Pbesttkption  or  continuanob  of  bkflotmeivt  otxboovx 

BT  EVIDENCE  OF  TEBIONATION. 

In  action  for  price,  involying  admissibility  of  de(darations  of  buyers' 
employ^  to  bind  buyer,  presumption  that  employment,  shown  to  have 
existed  at  time  of  sale,  continued  and  existed  at  time  of  declarations,  was 
overcome  by  unimpeached  and  uncontradicted  evidence  that  employment 
had  terminated  at  time  declarations  were  made. 

3.  APFXAI.  and  EBBOB  ^=»1067— BEFUSAI.  of  INSTBUOTION  to  DISBSeABD   DBO- 

LABATIONS  OF  BMFL0T:£  BEVEBSIBLX  EBBOB. 

'  In  action  for  price,  defended  on  ground  that  goods  were  worthless  and 
had  not  been  accepted,  refusal  to  instruct  jury  to  disregard  evidence  of 
declarations  of  buyers'  employ^  that  buyers  were  pleased  with  goods  and 
would  send  a  check  in  payment,  where  there  was  unimpeached  and  uncon- 
tradicted evidence  that  employment  had  terminated  at  time  of  declara- 
tions, "helA  reversible  error. 

Appeal  from  City  Court  of  New  York,  Trial  Term. 

Action  by  Ira  J.  Levy  against  Samuel  D.  Wallach  and  others.  From 
a  judgment  for  plaintiff,  and  from  an  order  denying  a  motion  to  set 
aside  the  verdict  and  for  a  new  trial,  defendants  appeal.  Reversed, 
and  new  trial  granted. 

Argued  October  term,  1919,  before  GUY,  BIJUR,  and  DELE- 
HANTY,  JJ. 

Wise  &  Seligsberg,  of  New  York  City  (Leon  Lauterstein,  of 
New  York  City,  and  William  W.  Oppermann,  of  Poughkeepsie,  of 
counsel),  for  appellants. 

Bernard  Fliashnidc,  of  New  York  City,  for  respondent 

DELEHANTY,  J.  The  principal  ground  upon  which  this  judg- 
ment  must  be  reversed  consists  of  error  committed  by  the  trial  judge 
in  charging  the  jury.  The  controversy  arose  over  the  sale  by  the 
plaintiff's  assignor  to  the  defendants  of  a  large  quantity  of  hooks 
and  eyes,  the  transaction  taking  place  in  April,  1918.  Plaintiff  con- 
tended that  the  goods  were  sold  without  warranty  at  a  reduced  price 
and  upon  full  and  complete  inspection  by  the  defendants.  Defend- 
ants contended  that  the  goods  were  purchased  by  sample,  that  they 
failed  to  conform  thereto,  and  were  wholly  unmerchantable  and  worth- 
less.   Plaintiff  obtained  a  complete  recovery  in  the  court  below. 

During  the  trial,  wherein  the  facts  were  sharply  disputed,  Virginie 
Cohen,  wife  of  the  plaintiff's  assignor,  testified  that  on  or  about  the 
20th  day  of  May,  after  the  goods  had  been  duly  shipped  to  defend- 
ants, one  Jacob  Klein,  who  had  participated  in  the  negotiations  lead- 

4s»Fof  other  cases  see  same  topic  a  KET-NUMBBR  In  sU  Key-Numbered  Digests  h  Indexes 
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iDg  Up  to  the  sale  as  an  employ^  of  the  defendants,  stated  to  her  that 
defendants  had  received  the  goods  in  question,  were  pleased  with  the 
same,  and  that  a  check  therefor  should  be  forthcoming  to  her  hus- 
band in  payment.  Defendants  objected  to  the  admission  in  evidence 
of  the  statement  in  question,  on  the  ground  that,  when  it  was  made, 
Klein  was  not  an  employ^  of  defendants,  and  had  no  authority,  there- 
fore, to  bind  them  hf  what  he  said.  Klein  was  called  to  the  stand, 
and  testified  that  he  never  made  the  statement  attributed  to  him,  and 
that  he  left  the  defendants'  service  May  1,  1918.  The  defendants 
also  produced  one  Goldfein,  under  whom  Klein  was  employed,  who 
testified  that  Klein  had  severed  his  connections  with  the  defendants 
prior  to  May  1st ;  that  is,  in  the  latter  part  of  April. 
In  his  charge  to  the  jury  the  court  said : 

''Something  was  said  about  statements  aUegod  to  liave  been  made  by  Mr, 
Klein  after  these  goods  had  been  shipped.  If  you  find  that  at  the  time  Klein 
ma'de  those  statements — the  statements  wherein  be  is  aU^red  to  have  said  in 
substance  that  Mr.  Cohen  was  entitled  to  his  check,  and  there  was  no  reason 
why  the  check  should  not  have  been  seht— if  yon  find,  at  the  time  he  made 
that  statement,  he  was  no  longer  in  the  employ  of  the  defendants,  then  they 
are  not  in  any  wise  bound  by  what  he  said." 

Defendants'  counsel  then  requested: 

"Your  honor  charged,  about  Klein's  testimony,  that  if  they  fonnd  that 
Klein  was  not  in  onr  employ,  then  they  must  disregard  [the]  testimony  about 
his  haying  said  they  should  get  a  check.  I  ask  your  honor  to  charge  the 
Jury  that  the  testimony  in  the  case  is  uncontradicted  that  Klein  was  not  in 
oar  employ  after  May  1st,  and  they  must  disregard  any  statement  Mrs.  Cohen 
said  he  made  in  our  behalf  after  May  1st 

'The  Court:  I  wtil  let  the  jury  decide  whether  there  is  any  testimony,  but 
I  will  say  to  them  that,  if  Klein  was  not  in  the  employ  of  the  defendants  at 
the  time  he  made  the  statements,  then  they  are  not  in  the  slightest  degree 
bound  by  it. 

"Defendants'  Counsel:  Exception  to  that*'' 

[1]  The  testimony  was  offered  and  received  on  the  theory  that, 
Klein  having  been  employed  by  defendants  at  the  time  of  the  sale, 
it  would  be  presumed  that  the  relation  continued  until  the  contrary 
was  shown.  Even  so  the  proof  would  be  insufficient  to  bind  de- 
fendant, for,  as  was  said  in  Goetz  v.  Nut  R.  Co.,  54  App.  Div.  365, 
66  N.  Y.  Supp.  666,  cited  in  Com  v.  Bergmann,  145  App.  Div.  218, 
129  N.  Y.  Supp.  1049: 

'T>eclarationB  of  an  agent  are  not  competent  to  charge  a  principal,  upon 
proof  merely  that  th^  relation  of  principal  and  agent  existed  at  the  time  when 
the  declarations  were  made.  Something  more  must  be  shown,  'It  must  fur- 
ther appear  that  the  agent,  at  the  time  the  declarations  were  made,  was  en- 
gaged in  executing  the  authority  conferred  upon  him,  and  that  the  declara- 
tions related  to  and  were  connected  with  the  business  then  depending,  so 
that  they  constituted  a  part  of  the  res  gestae.' '' 

[2,3]  However,  when  unimpeached  and  uncontradicted  evidence 
was  introduced  herein  that  Klein's  employmept  had  been  terminated, 
the  presumption  was  overcome.  It  will  be  noted  that  the  witness 
claimed  that  the  conversation  in  question  occurred  about  May  20th, 
a  week  or  two  after  all  the  goods  had  been  delivered.  It  is  obvious 
that,  if  the  jury  regarded  the  testimony  as  binding  on  the  defendants> 
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it  was  most  damaging  to  their  case,  especially  in  view  of  their  tes- 
timony that  the  goods  were  not  accepted,  and  that  they  had  not  used 
or  sold  any  of  them. 

The  jury  should  have  been  instructed  to  disregard  the  testimony 
of  Mrs.  Cohen,  as  indicated  in  the  request  to  charge,  and,  haying 
failed  to  do  so,  we  think  the  trial  judge  committed  error,  requiring 
the  case  to  be  sent  back  for  a  new  trial.  In  vi6w  of  this  conclusion, 
it  is  not  necessary  to  discuss  other  alleged  errors  in  the  record. 

Judgment  and  order  accordingly  reversed,  and  new  trial  granted, 
with  costs  to  appellant  to  abide  the  event.    All  concur. 


(108  Misc.  Rep.  204) 

BRONX  GAS  &  BLEOTRIO  CO.  T.  PUBMO  SERVICE  COMMISSION  et  aL 

(Supreme  Court,  Special  Term,  New  York  CJounty.    July,  1919.) 

1.  Gas  «=»14a)— IwJXJWonoN  to  bestbain  aixsgsd  ooNnsoATOBT  oas  bates 

I88UXD  ON  BOND  TO  FBOTECT  GONSUMEBS. 

In  gas  company's  action  for  a  decree  that  Laws  1906,  c.  125,  fixing  $1 
per  1,000  cubic  feet  as  maximum  price  for  gas  furnished  to  the  general 
public,  and  Laws  1905,  c.  736,  fixing  75  cents  for  that  quantity  as  the 
maximum  price  for  gas  furnished  to  the  city  of  New  York,  are  at  present 
confiscatory  and  unconstitutional,  where  company  makes  out  a  sufficiently 
convincing  prima  facie  case  to  justify  preliminary  injunction,  it  may  be 
granted,  with  appropriate  incidental  reUef,  on  company's  bond  to  protect 
consumers. 

2.  Gas  ^=>14(1) — ^In  action  to  enjoin  gas  bates  as  confibcatobt,  genebal 

electeig  and  gas  business  not  conbidebed. 

In  action  by  gas  and  electric  company  to  have  Laws  1906,  c.  125,  fixing 
^l  per  1,000  cubic  feet  as  maximum  for  gas  furnished  to  the  general  public, 
and  Laws  1905,  c.  736,  fixing  75  cents  for  that  quantity  as  the  maximum 
for  gas  furnished  to  the  dty  of  New  York,  declared  confiscatory  and  un- 
constitutional, the  question  whether  plaintlfTs  total  business,  which  In- 
cludes its  electrical  department,  is  or  is  not  conducted  at  a  loss,  cannot 
be  injected  into  the  case. 

3.  Gas  ^=s>14(1) — Evidence  showing  statutobt  bates  conitscatobt  axjthob- 

IZXNG   TEMPOBAET  INJUNCTION. 

Assuming  correctness  of  the  figures  of  a  gas  company,  suing  to  have 
•  Laws  1906,  c.  125,  fixing  $1  per  1,000  cubic  feet  as  maximum  price  for  gas 
furnished  to  the  general  public,  and  Laws  1905,  c.  786,  fixing  75  cents  for 
1,000  cubic  feet  as  the  maximum  price  for  gas  furnished  to  the  dty  of 
New  York,  declared  confiscatory  and  unconstitutional,  show  that  statu- 
tory rate  has  been  confiscatory  since  January  1,  1917,  a  sufficient 
period  of  loss  is  shown,  at  least  untU  aU  the  evidence  is  in,  and  the  court 
may  grant  pendente  lite  relief. 

4.  Gas   ^s»14(1) — ^In  butt  to  bestbain   ali^bged   contiscatobt   statutobt 

rates  and  fix  new  bates,  injunction  denied. 

In  suit  by  gas  company  to  enjoin  enforcement  of  statutory  maximum 
rates  to  consumer  and  to  city  of  New  York,  wherein  it  seeks  primarily  the 
fixation  of  a  new  rate,  and  the  other  reUef  is  merely  incidental  thereto, 
and  it  desires  no  relief,  unless  a  new  rate  is  fixed,  its  motion  for  injunc- 
tion wUl  be  denied  in  toto,  as  courts  are  without  power  to  fix  a  rate. 
It 
Action  for  an  injunction  hy  the  Bronx  Gas  &  Electric  Company 
against  the  Public  Service  Cfommission,  the  Attorney  General,   the 
District  Attorney  of  Bronx  County,  the  City  of  New  York,  and  cus- 
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tomers,  consumers,  etc.,  of  plaintiff's  gas.  Motion  for  injunction  pen- 
dente lite  denied,  should  [daintiff's  counsel  notify  court  that  plaintiff 
would  be  satisfied  with  nothing  short  of  the  fixing  of  a  new  rate,  and 
to  he  granted  on  notice  that  it  will  be  satisfied  with  an  injunction  against 
enforcement  of  existing  statutory  rate,  with  appropriate  relief  incidental 
to  such  injunction,  upon  a  bond  sufficient  to  protect  consumers. 

See,  also,  178  N.  Y.  Supp.  172.  ' 

Atwater  &  Cruikshank,  of  New  York  City  (Alfred  B.  Cruikshank, 
of  New  York  City,  of  counsel),  for  plaintiff. 

Godfrey  Goldmark,  of  New  York  City,  for  Public  Service  Commis- 
sion. 

Charles  D.  Newton,  Atty.  Gen.,  pro  se. 

Francis  Martin,  Dist.  Atty.,  of  New  York  City,  pro  se. 

Wi21iam  P.  Burr,  Corp.  Counsel,  of  New  York  City,  for  city  of 
New  York. 

MULLAN,  J.  The  plaintiff  is  a  gas  and  electric  light  company, 
operating  exclusively  in  the  borough  of  the  Bronx,  city  of  New  York. 
The  only  restriction  upon  its  price  for  gas  is  to  be  found  in  the  stat- 
utes hereinafter  referred  to.  On  February  8,  1918,  it  petitioned  the 
PubUc  Service  Commission,  First  District,  for  leave  to  charge  $1.50 
per  1,000  cubic  feet.  On  April  18,  1918,  the  petition  was  dismissed 
upon  the  stated  ground  that  the  commission  was  without  power  in 
the  premises.  The  ruling  of  the  commission  was  upheld  by  the  Ap- 
pellate EHvision  on  July  17,  1918  (People  ex  rel.  Bronx  Gas  &  Elec. 
Co.  V.  Public  Service  Commission,  185  App.  Div.  891,  171  N.  Y. 
Supp.  1095) ;  the  Court  of  Appeals  having  held,  in  the  meantime,  that 
the  Public  Service  Commission  had  no  power  to  supersede  the  stat- 
utory rate  (People  ex  rel.  Municipal  Gas  Co.  v.  Public  Service  Com- 
mission, 224  N.  Y.  156,  120  N.  E.  132).  On  March  11,  1919,  the 
plaintiff  filed  with  the  commission,  and  published,  a  notice  that  on 
and  after  April  11,  1919,  its  rate  for  gas  to  the  general  public  would 
be  $1.50  per  1,000  cubic  feet. 

Thereafter  it  brought  this  action  to  procure  a  decree  (1)  declaring 
confiscatory  and  unconstitutional  the  statute  (l^ws  of  1906,  c.  125) 
fixing  $1  per  1,000  cubic  feet  as  the  maximum  price  for  gas  furnished 
to  the  general  public;  (2)  declaring  confiscatory  and  unconstitutional 
the  statute  (Laws  of  1905,  c.  736)  fixing  75  cents  per  1,000  cubic  feet 
as  the  maximum  price  for  gas  furnished  to  the  city  of  New  York ;  (3) 
declaring  unconstitutional  certain  provisions  of  the  Public  Service 
Commissions  Law  allowing  Public  Service  Commissions  to  fix  the 
price  of  gas;  and  (4)  enjoining  (a)  the  defendants  generally  from 
enforcing  the  mentioned  statutes,  from  collecting  or  attempting  to  col- 
lect pen^ties  thereunder,  from  instituting  civil  or  criminal  proceed- 
ings thereunder,  from  interfering  with  plaintiff  in  the  collection  of 
a  price  of  $1.50  per  1,000  cubic  feet  of  its  gas,  or  such  price  as  to 
this  court  may  seem  reasonable;  (b)  the  Public  Service  Commission, 
First  District,  from  the  fixation  of  any  rate  or  price  to  be  charged  by 
plaintiff  for  its  gas,  and  from  instituting  any^  proceeding  against 
plaintiff  for  that  purpose;  and  (c)  the  defendant  consumers  of  gas. 
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customers  of  plaintiff,  from  prosecuting  a  proceeding  instituted  by 
them  and  pending  before  the  Public  Service  Commission,  First  Dis- 
trict, to  procure  a  reduction  of  the  plaintiff's  present  price  for  its 
gas ;  and  (5)  granting  other  and  incidental  relief ;  and  it  now  moves 
for  an  injunction,  pendente  lite,  granting  substantially  all  the  relief 
it  would  be  entitled  to,  if  it  should  prevail  upon  the  trial. 

Plaintiff  in  its  complaint  and  affidavits  alleges  that  prior  to  Jan- 
uary 1,  1917,  the  statutory  rates  were  accepted  by  it,  and  sets  out  at 
length  facts  designed  to  show  that  the  cost  to  plaintiff  to  make  each 
1,000  cubic  feet  of  gas  was,  in  1917,  $1.18442;  in  1918,  $1.37241; 
and  in  1919,  $1.39,  and  asserts  that  no  rate  less  than  $1.50  per  1,000 
cubic  feet  will  produce  a  reimbursement  of  cost  and  a  reasonable 
profit. 

In  the  opposing  affidavits  of  the  defendants  it  is  sought  to  show  that 
the  plaintiff's  cost  data  are  inaccurate  and  misleading;  that  the 
plaintiff's  valuation  of  its  investment  in  the  gas  business  is  grossly 
inflated,  and  that  upon  accurate  cost  data,  and  a  fair  appraisenient  of 
the  investment,  the  statutory  rate  affords  to  plaintiff  a  reasonable 
profit.  In  respect  of  the  actual  cost  of  manufacture  for  1918,  it  is 
claimed  by  the  defendants:  (1)  That  the  plaintiff's  item  of  $.0626  per 
1,000  cubic  feet  for  legal  services  is  excessive,  in  that  in  no  former 
year  did  that  item  exceed  $.004  per  1,000;  (2)  that  the  plaintiff's 
apportionment  of  taxes  between  its  gas  and  electrical  departments  is 
unfair,  in  that  it  casts  upon  the  gas  department  $.0586  per  1,000 
more  than  its  proper  share  of  the  burden ;  (3)  that  the  plaintiff's  leak- 
age item  of  37,552,670  cubic  feet  is  unreasonably  large,  and  amounts 
to  15.21  per  cent.,  as  against  the  8  per  cent  leakage  loss  of  other  com- 
panies of  nearly  similar  size  in  Greater  New  York,  and  that  reason- 
able efficiency  m  controlling  leakage  would  reduce  the  cost  $.0453 
per  1,000;  (4)  that  the  plaintiff's  amortization  reserve  of  $.12  per 
1,000  is  excessive  to  the  extent  of  $.05  per  1,000,  for  the  reason  that 
the  plaintiff  actually  expended  $.07  ^er  1,000  for  repairs  and  main- 
tenance ;  (5)  that  plaintiff  fails  to  offset  s^inst  its  operating  cost  the 
item  of  $.02  per  1,000  received  by  it  as  revenue  frcwn  sources  other 
than  the  sale  of  gas;  and  that  the  foregoing  inaccuracies,  misstate- 
ments, and  omissions  improperly  increase  the  apparent  cost  for  gas 
for  1918  by  $.1819  per  1,000  feet. 

In  the  defendant's  affidavits  it  is  also  sought  to  be  shown  that  the 
plaintiff's  valuation  of  its  investment  is  excessive  for  the  following 
reasons:  (1)  That  included  in  the  issued  capital  stock  of  $486,500, 
is  an  item  of  $216,000,  representing  a  stock  dividend;  (2)  that  the 
appraisal  of  the  plaintiff's  property  made  by  the  public  service  com- 
mission in  1908  was  excessive,  and  that  the  valuation  at  the  end  of 
1918  of  $900,000,  based  on  that  appraisal,  and  withdrawals  therefrom 
and  additions  thereto,  is  consequently  excessive.  The  defendants 
further  endeavor  to  show  that  the  plaintiff's  claim  of  a  right  to  a 
margin  of  profit  of  $.13  per  1,000  cubic  feet  for  dividends  and  sur- 
plus is  excessive  to  the  extent  of  $.07  per  1,000;  their  argument  be- 
ing that  no  allowance  should  be  made  for  a  surplus  during  a  period 
of  abnormally  high  costs,  and  that  a  $.06  per  1,000  charge  for  divi- 
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dends  would  suffice  to  pay  a  7  per  cent,  dividend  on  the  plaintiff's  in* 
vestment  properly  appraised. 

In  its  repljring  affidavits  the  plaintiff  answers  the  criticisms  of  its 
cost  data  t^  sedcing  to  show:  (1)  That  its  item  for  legal  expenses 
was  larger  m  1918  than  formerly,  and  will  continue  to  1^  heavy,  be- 
cause of  its  necessity  to  procure  judicial  determination  that  it  is  not 
receiving  a  fair  return;  (2)  that  its  tax  apportionment  was  fair,  at- 
taching an  itemized  statement  showing  how  the  apportionment  was 
made  and  the  reasons  therefor ;  (3)  that  the  defendants'  leakage  crit- 
icism is  unfair,  as  the  companies  held  up  as  standards  charge  a  purely 
arbitrary  leakage,  and  have  a  low  actual  leakage,  for  the  reason  that 
they  -do  not  manufacture  gas,  and  manufacturing  companies  in  a  sim- 
ilar situation  to  that  of  plaintiff  have  leakages  varying  between  10 
and  18  per  cent^  (4)  that  the  criticism  of  the  size  of  the  amortization 
reserve  is  unsound,  for  the  reason  that  experience  of  10  vears  has 
shown  that  a  reserve  of  $.12  per  1,000  cubic  feet  is  needed,  and  the 
Public  Service  Commission  has  recommended  a  reserve  of  $.15  per 
1,000;  the  plaintiff  remaining  silent  upon  the  criticism  that  it  had 
not  taken  into  account  its  revenue  of  $.02  per  1,000  cubic  feet  from 
sources  other  than  the  sale  of  gas. 

Replying  to  the  criticism  in  respect  of  the  valuation  of  its  prop- 
erty, the  plaintiff  asserts  that  the  stock  dividend  of  $216,000  repre- 
sented property,  services,  and  profits  invested  in  its  plant  over  a  period 
of  8  years,  during  which  no  dividends  were  paid,  and  that,  as  the 
valuation  of  1908  was  the  official  appraisement  of  the  Public  Service 
Commission,  it  is,  at  least  prima  facie,  to  be  presumed  to  be  a  cor- 
rect valuation,  and  that  in  point  of  fact  it  was  less  than  the  actual 
value  of  the  property.  It  is  the  plaintiff's  contention  that,  even  if 
its  stock  had  been  watered,  as  defendants  claim  it  was,  but  which  as- 
sertion the  plaintiff  denies,  that  fact  would  have  no  relevancy,  as  the 
proper  basis  for  a  computation  of  profits  is  the  present  value  of  its 
mvestment.  The  plaintiff  statis  that  its  outstanding  obligations, 
stocks  and  bonds,  amount  to  $1,677,500;  that  the  book  value  of  its 
investment  at  the  close  of  1918  was  $1,813,316,  without  allowance 
for  franchise  or  going  concern  value,  and  including  the  land  at  its 
assessed  valuation;  that  the  lowest  present  valuation  made  by  plain- 
tiff's appraisers,  added  to  the  assessed  land  valuations,  amounts  to 
$2,404,009;  and  that  it  suffered  a  loss,  in  its  gas  department,  in  1917, 
of  $32,855.53,  or  $.16377  per  1,000  cubic  feet,  and  in  1918  of  $72,- 
446.42  or  $.34775  per  1,000  cubic  feet. 

[1]  The  conflicting  claims  and  contentions  of  the  plaintiff,  on  the 
one  hand,  and  of  the  public  officials,  on  the  other,  present  questions 
of  sufficient  complexity  to  make  impracticable  at  this  time  a  detailed 
analysis  or  other  extended  treatment.  It  will  suffice  to  say  that,  con- 
sideni^  die  action  as  one  brought  to  procure  a  decree  declaring  the 
fixation  statutes  unconstitutional  at  the  present  time,  I  am  of  opinion 
that  the  plaintiff  has  made  out  a  sufficiently  convincing  prima  facie 
case  to  compel  me  to  grant  a  preliminary  injunction  restraining  the 
enforcement  of  the  statutory  rate.  I  am,  of  course,  restricted  to 
merely  superficial  indicia,  but  these  point  very  directly  to  the  prob- 


Digitized  by  VjOOQIC 


222  178  NEW  YOBK  SUPPLBMBNT  (Sup.  Ct. 

ability  that  the  plaintiff  lias  been  suffering  a  loss  in  its  gas  business 
since  January  1,  1917.  The  public  official  defendants  point  out  that 
their  examination  of  the  plaintiff's  figures  was  necessarily  hasty  and 
somewhat  cursory;  but,  even  with  the  making  of  due  allowance  for 
the  brevity  and  incompleteness  of  their  investigation,  their  criticisms 
are  not  convincing,  while  the  plaintift*'s  explanations  of  its  questioned 
items  seem,  on  their  face,  to  be  reasonable  and  sound.  It  may,  of 
course,  very  well  be  that  upon  a  trial  it  could  and  will  be  shown  that 
the  plaintiff's  figures  are  inaccurate  and  misleading;  but,  as  I  have 
said,  I  must  confine  myself  to  a  conclusion  based  wholly  upon  the  ap- 
parent situation  disclosed  by  the  papers.  On  these  alone  the  plain- 
tiff presents  a  strong  case,  that  is  not  substantially  weakened  by  the 
opposing  proofs. 

[2,  3]  Nor  can  there  be  injected  into  the  case  the  question  whether 
the  plaintiff's  total  business,  which  includes  its  electrical  department, 
is  or  is  not  being  conducted  at  a  loss.  That  precise  holding  was  made 
in  Municipal  Gas  Co.  v.  Public  Service  Commission,  225  N.  Y.  89,  121 
N.  E.  772.  Neither  is  it  a  sufficient  answer  that,  assuming  the  cor- 
rectness of  the  plaintiff's  figures,  and  that  the  statutory  rate  has  been 
confiscatory  since  January  1,  1917,  the  period  of  loss  has  lain  wholly 
within  the  period  of  the  war,  with  its  vast  economic  disturbances. 
Under  the  rule  stated  by  Judge  Cardozo  in  the  Municipal  Gas  Co. 
Case,  I  think  that,  at  least  "till  all  the  evidence  is  in,"  a  sufficient  pe- 
riod of  loss  has  been  shown,  regardless  of  its  cause,  and  that,  in  re- 
spect of  the  future,  prophecy  must  not  be  at  the  possible  expense  of  the 
plaintiff.  There  is  ample  authority  for  granting  pendente  lite  relief 
to  a  utility  company  in  such  a  situation  as  that  in  which  plaintiff  ap- 
parenUy  finds  itself.  Chicago  &  N.  W.  R.  Co.  v.  Dey  (C.  C.)  35  Fed, 
866,  1  L.  R.  A.  744;  New  Memphis  Gas  &  L*  Co.  v.  City  of  Mem- 
phis (C.  C.)  72  Fed.  952;  Southern  Pacific  Co.  v.  Railroad  Comm. 
(C.  C.)  78  Fed.  236;  Indianapolis  Gas  Co.  v.  City  of  Indianapolis, 
82  Fed.  245;  Metropolitan  Trust  C«.  v.  Houston  &  T.  C.  R.  R.  Co, 
(C.  C.)  90  Fed.  683;  Cleveland  City  Ry.  Co.  v.  City  of  Cleveland 
(C.  C.)  94  Fed.  385;  Western  Union  Tel.  Co.  v.  Myatt  (C.  C.)  98 
Fed.  335 ;  Kimball  v.  City  of  Cedar  Rapids  (C.  C.)  99  Fed.  130;  Spring 
Valley  Waterworks  v.  City  of  San  Francisco  (C.  C.)  124  Fed.  574; 
Ozark-Bell  Tel.  Co.  v.  City  of  Springfield  (C.  C.)  140  Fed.  666; 
Matter  of  Arkansas  R.  Rates  (C.  C.)  163  Fed.  141 ;  San  Joaquin  & 
Kings  R.  C.  &  I.  Co.  v.  Stanislaus  County  (C.  C.)  163  Fed.  567; 
Contra  Costa  Water  Co.  v.  City  of  Oakland  (C.  C.)  165  Fed.  518; 
Spring  Valley  Water  Co.  v.  City  of  San  Francisco  (C.  C.)  165  Fed. 
667;  Bonbright  v.  Geary  (D.  C.)  210  Fed.  44;  Pacific  Gas  &  Elec. 
Co.  V.  City  of  San  Francisco  (D.  C.)  211  Fed.  202;  Boyle  v.  St.  Louis 
&  S.  F.  R.  Co.  (D.  C.)  222  Fed.  539;  Springfield  G.  &  E.  Co.  v.  Bar- 
ker (D.  C.)  231  Fed.  331;  OUndon  v.  Public  Utilities  Commission 
(D.  C.)  234  Fed.  152.  _  . 

But  the  plaintiff,  if  I  understand  its  position  correctly,  does  not 
appear  to  be  content  to  procure  relief  against  the  statutory  rate. 
Upon  the  extended  oral  argument  its  learned  counsel  again  and  again 
stated  that  he  was  not  seeking  a  mere  declaration  that  the  statutory 


Digitized  by  VjOOQIC 


I 


Sup.  Ct.)      BBONX  GiS  A  IB.  OO.  V.  TXTBUO  SEBVIOE  COM'N  223 

(178  N.T.S.) 

rate  was  confiscatory,  but  that  he  insisted  upon  a  fixation  by  the  court 
of  the  $1.50  rate,  or  such  other  rate  as  might  be  fixed  by  the  court  as 
reasonable.  He  stated  repeatedly  that  any  decree  that  fell  short  of 
fixing  a  rate  would  not  answer  the  purpose  of  his  client,  and  would 
furnish  no  relief  at  all,  or  at  least  none  that  was  adequate.  In  taking 
this  position  he  very  cleairly  followed  the  burden  and  trend  of  the 
complaint  itself,  for  there,  in  paragraph  XL,  it  is  alleged : 

"That  aU  the  af6resald  reasons  why  the  qnestlon  of  the  validity  of  the  statu- 
tory rates  aforesaid  be  settled  at  once  In  Uils  action  apply  with  equal  force  to 
the  question  of  the  fairness  of  the  $1.50  rate  intended  to  be  collected  l^  plain- 
tiff. That  the  Public  Service  Commission  has  no  power  to  fix  plaintiff's  rates. 
That,  even  If  it  had  the  power,  it  is  so  doubtful  It  could  only  be  exercised  to 
any  good  effect  after  a  lonj?  delay  and  much  litigation.  That  the  present 
exlgoicy  Is  great,  as  plalntifl  is  threatened  with  insolvency.  That  the  mere 
expense  of  the  preparation  of  this  case  is  very  great,  amounting  to  many 
thousands  of  dollars  for  counsel  fees,  and  many  thousands  of  dollars  for  ap- 
praisals and  valuations,  which  plaintiff  at  present  finds  it  difficult  to  meet. 
That  plaintiff  should  not  be  remitted  to  another  tribunal  to  repeat  this  liti- 
gation, or  go  through  one  substantially  the  same  on  the  same  facts.  That  the 
mere  declaration  by  the  court  that  the  $1  rate  is  confiscatory  Is  and  will  be  in- 
sufficient relief  for  all  parties  interested,  under  the  circumstances  of  this 
case,  which  are  unusual.  That  therefore  it  is  absolutely  necessary,  for  the 
purposes  aforesaid,  and  for  the  protection  of  the  plaintiff,  as  well  as  the 
public,  that  an  injunction  be  forthwith  granted  against  all  interference  with 
the  plaintiff  in  the  collection  of  at  least  |1.50  per  1,000  feet  for  its  gas/' 

[4]  The  prayer  for  relief  seems  also  to  have  been  drawn  with  that 
dominating  idea  in  mind.  If  it  be  the  case,  therefore,  that  the  plain- 
tiff seeks  primarily  the  fixation  of  a  new  rate,  that  the  other  relief 
it  desires  is  merely  incidental  to  and  complementary  of  such  a  fixa- 
tion, and  that  it  desires  no  relief  unless  it  shall  procure  the  fixation  it 
so  urgently  insists  upon,  I  shall  deny  its  motion  in  toto.  I  do  hot 
think  that  anything  could  very  well  be  clearer  than  that,  under  the 
American  form  of  government,  our  courts  are  without  power  to  fix 
a  rate,  and  statements  in  and  the  reasoning  of  numerous  decisions  con- 
firm what  appears  to  be  so  plain  upon  principle.  Chicago  &  G.  T.  Rv. 
Co.  V.  Wellman,  143  U.  S.  339,  344,  12  Sup.  Ct.  400,  36  L.  Ed.  176; 
Reagan  v.  Farmers'  I/)an  &  Trust  Co.,  154  U.  S.  362,  397,  14  Sup. 
Ct.  1047,  38  L.  Ed.  1014;  St.  Louis  &  San  Francisco  Ry.  Co.  v.  Gill, 
156  U.  S.  649,  663,  15  Sup.  Ct.  484,  39  L.  Ed.  567;  Interstate  Com. 
Commission  v.  Cincinnati,  N.  O.  &  T.  P.  Ry.  Co.,  167  U.  S.  479, 
499,  17  Sup.  Ct.  896,  42  L.  Ed.  243 ;  Minnesota  Rate  Cases,  230  U. 
S.  352,  433,  33  Sup.  Ct.  729,  57  L.  Ed.  1511,  48  L.  R.  A.  (N.  S.) 
1151,  Ann.  Cas.  1916A,  18;  Western  Union  Tel.  Co.  v.  Myatt  (C. 
C.)  98  Fed.  335,  343 ;  Spring  Valley  Water  Works  v.  San  Francisco, 
82  Cal.  286,  307,  22  Pac.  910,  1046,  6  L.  R.  A.  756,  16  Am.  St.  Rep. 
116.  Nor  can  I  conceive  of  any  possible  situation  involving  even 
the  most  exceptional  hardship  to  a  utility  company,  that  would  justify 
a  court  in  departing  from  its  proper  sphere  of  action  by  arrogating 
to  itself  what  heretofore  has  been  regarded  as  an  exclusively  legis- 
lative right.  It  may  be  true  that  no  court  has  heretofore  had  occa- 
sion directly  and  expressly  to  pass  upon  an  application  for  a  fixation 
by  it  of  a  rate ;  but  the  judges  who  wrote  in  the  cases  I  have  referred 
to  did  have  occasion  to  define  the  extent  of  judicial  power  in  respect 
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of  rate  matters,  and  their  expressions,  dicta  though  many  or  all  of 
them  may  possibly  be,  leave  not  the  least  room  for  doubt  Ihat  in  their 
view  the  fixation  power  is  wholly  legislative;  and  plaintiff's  counsel 
appears  to  have  been  unable  to  discover  a  single  expression  of  a  con- 
trary view  in  any  adjudicated  case. 

It  is  urged  that  the  plaintiff's  situation  is  unusual  in  that  under  a 
recent  decision  July  24,  1918)  of  Ex- Justice  Charles  E.  Hughes,  sit- 
ting as  a  referee  in  the  case  of  Brookl3m  Borough  Gas  Co.  v.  Public 
Service  Commission,  17  State  Dept.  Rep.  81,  a  mere  declaration  that 
the  statutory  rate  is  confiscatory  would  leave  the  plaintiff  without  re- 
course to  any  existing  governmental  agency,  except  a  Legislature 
not  in  session,  for  the  fixation  of  a  reasonable  rate.  Counsel  for  the 
Public  Service  Commission  takes  a  different  view,  and  contends  that 
a  judicial  declaration  that  the  existing  statutory  rate  is  confiscatory 
would  leave  the  Public  Service  Commissions  free  to  fix  a  rate  under 
the  powers  vested  in  them  by  the  Public  Service  Commissions  Law. 
I  express  no  opinion  upon  the  subject,  as  I  believe  the  question  has 
no  relevancy  here.  The  plaintiff,  if  its  view  of  the  matter  be  cor- 
rect, is  in  no  worse  case  ttian  if  there  were  no  Public  Service  Com- 
missions in  existence,  and  surely  that  absence  of  a  very  modem  ex- 
ample of  a  delegated  authority  to  exercise  legislative  jfunctions  can- 
not be  given  the  effect  of  vesting  in  courts  of  law  powers  that  are 
not  only  wholly  foreign  to  their  history  and  purpose,  but  the  exercise 
of  which  by  courts  would  subvert  our  entire  scheme  of  a  division  of 
government  into  the  executive,  legislative  and  judicial  departments. 

I  am  not  satisfied,  however,  that  the  plaintiff  is  willing  to  stand  or 
fall,  in  respect  either  of  preliminary  or  final  relief  upon  its  demand 
for  a  judicial  fixation  of  a  reasonable  rate.  Had  the  complaint  been 
so  drawn  as  to  allow  no  escape  from  the  conclusion  that  such  a  fixa- 
tion was  intended  to  be  a  sine  qua  non,  the  denial  of  the  motion  be- 
fore me  would  necessarily  follow.  So,  if  plaintiff's  counsel  shall 
notify  me  that  the  plaintiff  will  be  satisfied  with  nothing  short  of  the 
fixation  of  a  rate,  I  shall  deny  the  motion.  If,  however,  he  shall 
notify  me  that  his  client  will  be  satisfied  with  an  injunction  against 
the  enforcement  of  the  existing  statutory  rate,  with  appropriate  re- 
lief incidental  to  such  an  injunction,  I  shall  grant  the  motion  to  that 
extent,  in  which  case  I  shall  require  a  bond  sufficient  for  the  protec- 
tion of  the  consumers. 

Judgment  accordingly. 
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In  re  AMETHYST  ST.,  UKIONPOBT  BOAD,  AND  BHINBLANDDB  AVE.  IN 
CITT  OF  NEW  YOBK. 

ApplicaUon  ot  BAECHLBB. 

(Supreme  Court,  Appellate  DiYlsion,  First  Department   October  24, 1919.) 

L  Names  ^s»18— 'Pbbbxjicption  that  same  itajcb  dbsioitateb  bahb  pbbson  ob 

THING. 

It  will  be  assumed,  in  the  absence  of  inherent  improbability  or  proof 
to  the  contrary,  that  the  same  name  at  aU  times  designates  the  same 
person  or  thing. 

2.  Highways  «=»17— Pbbsui^iow  that  bahk  naicb  dbsigitates  same  high- 

way. 

The  rule  that  it  will  be  assumed  that  the  same  name  at  all  times  desig- 
nates £he  same  person  or  thing  is  especially  applicable  where  the  descrip- 
tion by  metes  and  bounds  of  a  highway  when  originally  laid  out  is  given 
in  terms  of  the  then  ownership  of  adjoining  real  estate. 

3.  Highways  ^=»17,  79(^,  8) — ^Boad  bhowh  to  be  fublio  stbbbt  pbesumbd  to 

continue  such. 

When  a  highway  is  once  shown  to  exist,  it  is  presumed  to  contlnne  un- 
til it  is  shown  to  exist  no  longer ;  when  a  highway  is  once  established,  it 
continues  until  discontinued  according  to  law. 

4.  Municipal  cobpobations  ^b>664 — ^Evidence  that  boad  closed  was  a  pub* 

Lie  stbbbt. 

On  motion  for  an  order  directing  commisslonefB  of  estimate  to  ascer- 
tain damages  caused  to  petitioner's  property  by  closing  a  road,  question 
being  whether  such  road  was  a  public  street,  fttcts  held  to  show  that  it 
was  a  puMic  street 

Appeal  from  Special  Term,  New  York  County. 

In  the  matter  of  the  application  of  the  City  of  New  York  relative 
to  acquiring  title,  etc.,  to  the  lands,  etc.,  required  for  the  opening  and 
extending  of  Amethyst  Street,  Unionport  Road,  and  Rhinelander 
Avenue.  From  an  order  denying  the  motion  for  an  order  directing 
the  commissioners  of  estimate  to  ascertain  and  determine  damages 
caused  to  the  property  of  Charles  H.  Baechler  by  the  closing  of  Union- 
port  Road,  he  appeals.    Reversed. 

Argued  before  CLARKE;  P.  J.,  and  DOWNING,  PAGE,  MER- 
RELL,  and  PHILBIN,  JJ. 

Lawrence  E.  French,  of  New  York  City,  for  appellant. 

•William  P.  Burr,  Corp.  Counsel,  of  New  York  City  (L.  Howell 
La  Motte,  of  New  York  City,  of  counsel,  and  Joel  J.  Squier,  of  New 
York  City,  on  the  brief),  for  respondent  city  of  New  York. 

PAGE,  J.  The  only  question  involved  on  this  appeal  is  whether 
the  moving  papers  show  that  Unionport  road  was  a  public  street. 
It  was  shown  from  the  town  of  Westchester  records  tlaat  a  highway 
was  laid  out  by  the  metes  and  bounds  therein  named  in  1720;  that 
this  highway,  under  the  name  of  Unionport  road,  was  extended  to 
the  "Brunks"  river  in  1726,  was  shown  by  an  extract  from  the  County 
Road  Book  of  Westchester  county. 

^s^For  other  caaes  see  same  topic  A  KSIT-NUMBBK  in  all  Key-M umbered  Digests  A  Indexes 
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[1-3]  The  learned  corporation  counsel  claims,  hcfwever,  that  there 
is  no  evidence  furnished  by  the  petitioner  that  the  Unionport  road 
of  to-day  was  the  same  as  the  Unionport  road  of  1726.  It  is  not 
necessary  for  the  petitioner  to  show.  this.  It  .will  be  assumed,  in  the 
absence  of  inherent  improbability  or  proof  to  the  contrary,  that  the 
same  name  at  all  times  designates  the  same  person  or  thing.  This 
rule  is  especially  applicable  where  the  description  by  metes  and  bounds 
of  the  highway  when  originally  laid  out  is  given  in  terms  of  the  then 
ownership  of  adjoining  real  estate.  Further,  when  a  highway  is  once 
shown  to  exist,  it  is  presumed  to  continue  until  it  is  shown  to  exist 
no  longer;  when  a  highway  is  once  established,  it  continues  until 
discontinued  according  to  law.  Beckwith  v.  Whalen,  65  N.  Y.  322; 
City  of  Cohoes  v,  D.  &  H.  C,  Co.,  134  N.  Y.  397,  406,  407,  31  N.  E. 
887;  City  of  Buffalo  v.  D.,  L.  &  W.  R.  Co.,  190  N.  Y.  84,  96,  82 
N.  E.  513,  16  L.  R.  A.  (N.  S.)  506.  Therefore  the  petitioner  has 
alleged  sufficient  to  show  prima  facie  that  the  Unionport  road  as  it 
exists  to-day  was  legally  established  on  or  before  1726. 

Furthermore,  it  was  shown  that  in  a  partition  action  in  1893  a 
map  was  filed  in  the  office  of  the  register  of  Westchester  county, 
showing  that  the  property  abutted  on  Unionport  road.     The  peti- 
tioner states  of  his  own  knowledge  that  the  Unionport  road  existed 
prior  to  1895,  when  this  territory  was  annexed  to  and  became  a  part 
of  the  city  of  New  York;   that  during  all  that  time  it  was  used  by 
the  public  as  a  highway  and  street  for  both  pedestrians  and  vehicles, 
and  that  since  1895  the  street  was  cleaned  by  the  street  cleaning  de- 
partment, patrolled  by  the  police  department,  and  that  street  lamps 
were  erected  and  maintained  by  the  city.     It  further  appears  that 
tthe  board  of  aldermen  of  the  city  of  New  York  on  July  26,  1904, 
adopted  an  ordinance,  previously  adopted  by  the  board  of  estimate 
and  apportionment  and  thereafter  approved  by  the  mayor,  which  pro- 
vided that  the  route  of  the  New  York,  Westchester  &  Boston  Railway 
Company  should  cross  Unionport  road.    The  ordinance  provided  that 
no  street  should  be  crossed  by  the  railway  at  grade,  and  that   all 
streets  now  opened  and  in  use,  crossing  the  line  of  said  railway,  must 
be  carried  over  or  under  the  railway  by  and  at  the  cost  and  expense 
of  the  railway  company.    On  June  17,  1911,  the  city  filed  section  37 
of  the  final  map  in  the  office  of  the  register  of  New  York  county. 
On  this  map  Unionport  road  was  continued  with  grades  passir^  un- 
der the  structure  of  the  railway.    On  October  5,  1911,  the  board  of 
estitnate  and  apportionment  approved  the  plan  of  the  bridge  for  carry- 
ing the  tracks  of  the  railway  company  over  Unionport  road.     The 
bridge  was  erected,  and  the  railroad  is  now  in  operation  and  crosses 
the  bridge.    On  July  10,  1913,  an  amendment  of  the  map  of  section 
37  was  filed  in  the  New  York  county  register's  office,  upon  which  the 
portion  of  Unionport  road  involved  in  this  proceeding  was  omitted, 
and,  as  other  streets  bounding  the  block  were  graded  at  that  time, 
this  portion  of  Unionport  road  thereby  was  closed. 
.  [4]  From  this  statement  of  the  facts  it  is  clear  that  Unionport  road 
was  a  public  street.    Not  only  was  it  shown  to  have  been  legally  open- 
ed, but  also  it  was  shown  to  be  such  by  long  public  use  and  acts  of 
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die  public  authorities  in  recognizing  and  adopting  tii6  highway.    Mat- 
ter of  Hunter,  163  N.  Y.  542,  57  N.  E.  735,  79  Am.  St.  Rep.  616. 

The  order  should  be  reversed,  with  $10  costs  and  disbursements, 
and  the  motion  granted.    Order  filed.    All  concur. 


LEVY  V.  SHOURt 
(Sopzeme  Court,  AppeUate  Tenn,  Hist  Department    October  27,  1919.) 

PsniCIPAI.  AND  AGENT  ^=»146(2) — LXABHITT  of  AOinr  OV  UNDISOLOSBD  PBIlf- 
CIFAI^ 

An  agent,  acting  tor  an  undisclosed  principal,  who  signed  contract  in 
bis  own  name,  is  Indlyidually  liable,  though  he  described  himself  in  the 
order  constituting  the  memorandum  of  sale  as  a  manufacturer's  selling 
agent 

Appeal  from  City  Court  of  New  York,  Trial  Term. 

Action  by  Meyer  Levy  against  Louis  N.  Shour.  From  a  judgment 
dismissing  plaintiff's  complaint  at  the  close  of  the  opening  of  his 
counsel,  and  from  an  order  denying  motion  for  new  trial,  plaintiff 
appeals.    Judgment  reversed,  and  new  trial  granted. 

Argued  October  term,  1919,  before  GUY,  BIJUR,  and  DK.E- 
HANTY,  JJ. 

Greenberg  &  Levy,  of  New  York  City  (Alex  B.  Greenberg,  of  New 
York  City,  of  counsel),  for  appellant. 

Samuel  S.  Breslin,  of  New  York  Ci^  (Budd  S.  Weisser,  of  New 
York  City,  of  counsel),  for  respondent 

DELEHANTV,  J.  The  action  is  to  recover  damages  for  failure 
of  defendant  to  deliver  certain  merchandise  sold  the  plaintiff  pursuant 
to  a  written  order  in  which  defendant  described  himself  as  follows : 
*Xouis  N.  Shour,  manufacturers*  selling  agent" — and  signed  "L.  N. 
Shour."  Nothing  contained  in  the  paper  indicated  for  whom  defend- 
ant was  acting  as  agent,  lior  is  the  name  of  any  alleged  principal  dis- 
closed thereby.  These  facts  having  been  stated  in  the  opening  of 
plaintiff's  counsel,  the  court  then  dismissed  the  complaint,  on  the 
ground  that  no  personal  liability  existed  against  defendant. 

Under  the  well-established  rule,  it  requires  no  extended  citation 
of  authority  to  show  that  an  agent  acting  for  an  undisclosed  prin- 
cipal becomes  personally  liable  upon  his  contract.  In  Meyer  v.  Red- 
mond, 205  N.  Y.  at  page  483,  98  N.  E.  at  page  908,  41  L.  R.  A.  (N. 
S.)  675,  the  court  cites  with  approval  the  doctrine  upon  this  subject 
as  laid  down  in  Magee  v.  Atkinson,  2  Mees.  &  Wels.  R.  440,  as  fol- 
lows : 

"At  this  day  the  law  must  be  considered  as  settled  that  a  vendor  or  pur- 
chaser dealing  in  his  own  name,  without  disclosing  the  name  of  his  principal, 
is  personally  bound  by  his  contract,  and  it  makes  no  difference  that  he  is 
known  to  the  other  party  to  be  an  auctioneer,  or  broker,  who  Is  usually  em- 
ployed in  selling  property  as  the  agent  for  others.  Even  where  he  discloses 
the  name  of  Ms  principal,  if  he  signs  a  tcriiten  contract  in  his  own  name  mere- 
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ly,  which  oontract  dees  not  upon  its  faoe  shoto  that  he  was  acting  as  the  agent 
of  another,  or  in  an  offldal  capacity  in  behalf  of  the  government^  he  uHU  be 
pereonally  hound  thereby,*' 

The  facts  presented  herein  are  well  within  the  authority  cited,  and 
lead  to  the  conclusion  that  the  complaint  was  unwarrantably  dis- 
missed. 

Judgment  reversed,  and  new  trial  granted,  with  costs  to  appellant 
to  abide  event.    All  concur. 


a08  Miac.  B^  291) 

MEIilSH  ▼.  NEW  YOKK  CONSOIi,  B.  00. 

(Supreme  Court,  Trial  Term,  Kings  County.    July,  1919.) 

!•  New  trux  ^=»76(l)^S]EmNo  asidi  excbssivb  vebdict  in  discbetion  ov 

COUBT. 

The  authority  conferred  upon  the  trial  court  by  Code  Civ.  Proc.  f  099, 
to  set  aside  a  verdict  because  it  is  for  ezceflcdye  damages,  involyes  the  ex- 
ercise of  a  sound  Judicial  discretion,  but  the  power  in  a  proper  case  must 
be  exercised. 

2.  Damages  ^=s»132(7) — Excessive  damages  fob  pebsonal  injubt  bedttced. 

Where  eminent  clergyman  feU  in  nighttime  l^  stepping  into  open  space 
on  defendant's  unlighted,  unguarded  elevated  railroad  stairs  to  a  station, 
where  a  step  was  out,  and  fractured  his  right  wrist  and  bis  hip  bone, 
resulting  in  a  permanent  limp  and  a  permanent  impairment  of  motion  in 
hand  and  wrist,  though  able  to  write  without  substantial  pbysioal 
restriction  and  to  follow  his  vocation,  and  incurred  92,000  expenses,  wltu- 
out  loss  of  salary,  a  verdict  of  $48,000  was  excessivei  and  under  Code  Civ. 
Proc.  §  999,  would  be  reduced  to  $dO,000. 

Action  by  John  Howard  Melish  against  the  New  York  Consolidated 
Railroad  Company.  On  motion  by  defendant  to  set  aside  a  verdict  of 
$48,000  for  personal  injuries  as  excessive.  Verdict  reduced  to  $30,000, 
to  follow  upon  plaintiffs  filing  .of  the  usual  stipulation. 

Edward  J.  Byrne,  of  Brooklyn,  for  plaintiff. 

Thomas  L.  Hughes,  of  New  York  Qity,  for  defendant 

KAPPER,  J.  [1]  The  authority  conferred  upon  the  trial  court  by 
section  999  of  the  Code  of  Civil  Procedure  to  set  aside  a  verdict  be- 
cause the  same  is  for  excessive  damages,  involves  the  exercise  of  a 
sound  judicial  discretion.  The  power  in  a  proper  case  must  be  exer- 
cised. The  courts,  as  was  said  by  Mr.  Justice  Cullen  in  Meade  v. 
Brooklyn  Heights  R.  R.  Co.,  3  App.  Div.  432,  39  N.  Y.  Supp.  320, 
"are  very  chary  of  interfering  with  the  award  of  damages  made  by 
juries,  but  there  must  come  a  point  at  which  it  is  our  duty  to  inter- 
vene." 

[2]  In  the  present  case,  the  plaintiff  recovered  a  verdict  of  $48,000 
for  personal  injuries.  He  is  a  clergyman  of  eminence.  He  had  a  severe 
fall,  occasioned  by  stepping  into  an  open  space  in  the  nighttime  on  the 
defendant's  unlighted  and  unguarded  elevated  railroad  stairs  leading 
to  one  of  its  stations,  where  one  of  tKe  $teps  was  out.    He  was  serious- 
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ly  injured.  His  right  wrist  was  badly  fractured  and  his  hip  bone  suf- 
fered a  similar  result.  He  walks  with  a  limp,  and  has  not  the  free 
use  of  his  right  hand.  Notwithstanding  these  serious  impairments,  he 
is  enabled  to  follow  his  vocation  and  to  write  without  substantial  physi- 
cal restriction.  His  expenditures  incurred  in  an  endeavor  to  effect  a 
cure  amounted  to  upwards  of  $2,000.  He  seems  to  have  suffered  no 
other  actual  money  loss,  in  so  far  as  concerns  a  diminution  of  his  salary, 
nor  a  depreciation  thereof  during  his  disability.  Such  injuries  as  he 
suffers  from  to-day— that  is,  the  limping  due  to  some  shortening  of 
the  leg,  and  the  laclc  of  grasp  and  impairment  of  motion  in  the  right 
hand  and  wrist — ^are  permanent.  Defendant  insists  that  the  verdict 
should  not  have  exceeded  $10,000,  while  the  plaintiff  quite  naturally 
contends  that  the  verdict  should  not  be  disturbed. 

"^  know  of  no  precedents  that  establish  a  schedule  of  coinpensatlon  for  In- 
juries, and  certainly  there  is  none  that  binds  a  trial  court  in  the  exercise  of 
its  sound  discretion  upon  the  facts  of  any  particular  case.  Prior  decisions 
may  guide  and  enUghten  the  court,  and,  in  a  sense,  may  constrain  it;  but 
they  need  not  restrain  it,  for  the  reason  that  no  two  cases  morally  can  pre- 
sent precisely  similar  circumstances  of  pain,  suffering,  impairment,  or  of 
loss."  Per  Jeoks,  J.,  in  Mullady  v.  Brooklyn  Heights  B.  B.  Ck>.,  05  App.  Div. 
549,  551,  72  N.  Y.  Supp.  911, 

There  must,  however,  at  this  period  of  time  be  a  consideration  of  the 
purchasing  power  of  the  dollar.  The  diminished  extent  to  which 
money  will  go  is  a  factor  that  cannot  be  ignored.  Hence  changed 
conditions  in  that  respect  demand  a  changed  standard.  Had  this  ver- 
dict been  rendered  five  years  ago,  I  doubt  whether  it  would  be  ques- 
tioned, even  by  the  prevailing  Utigant,  that  the  result  was  out  of  all 
proportion  and  reason.  I  am  unable  to  accept  defendant's  view,  for 
the  evidence  of  permanent  suffering  is  dear  and  satisfactory,  although 
it  may  not  at  present  ai^ar  that  there  will  be  an  actual  diminution 
in  plaintiff's  earning  power.  But  with  a  permanent  crippling,  such  as 
is  here  established,  it  is  not  too  speculative  to  say  that  plaintiff's  future 
earning  capacity  may  be  affected.  I  have  considered  the  case  in  all 
its  aspects  with  due  care,  and  am  constrained  to  reach  the  conclusion 
that  the  verdict  was  unduly  enlarged  by  the  belief  which  must  have  been 
entertained  by  the  jury  that  the  defendant  exercised  practically  little 
or  no  care  and  that  its  negligence  was  gross.  I  fed  that  the  duty  rest- 
ing upon  me  under  the  Code  requires  a  reduction  of  the  verdict  to  the 
sum  of  $30,000,  which  will  accordingly  follow  upon  the  plaintiff's  fil- 
ing the  usual  stipulation. 

Ordered  accordingly. 
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SILBEBSTEIN  et  al.  ▼.  MITTELMAN  et  aL 
(Supreme  Coui^t,  Appellate  Term,  First  Department    October  27,  191d.) 

PBINGIPAL   and   agent   ^a»123(7) — ^EvIDSNCT    OV   AUTHOBITT    OB   RATinOATXOIl 
ADMHTINO  OBDBB  OIYXR  BA3JES  AOKNT. 

In  an  action  against  vendors  for  failure  to  deliver,  evidence  of  au- 
thority or  ratification  KeM  sufficient  to  authorize  the  admission  in  evi- 
dence of  the  order  given  by  plaintiff  vendees  to  the  vendors'  claimed  agent, 
so  that  it  was  error  to  dismiss  the  complaint. 

Appeal  from  City  Court  of  New  York,  Trial  Term. 

Action  by  Solomon  Silberstein  and  otfiers  against  Isaac  Mittelman 
and  another.  From  a  judgment  dismissing  the  complaint,  and  from  an 
,order  den3ring  their  motion  for  new  trial,  plaintiffs  appeal.  Judgment 
and  order  reversed,  and  new  trial  ordered. 

Argued  October  term,  1919,  before  GUY,  BIJUR,  and  DELEHAN- 
TY,  JJ. 

Bumstine  &  Geist,  of  New  York  City  (Abraham  A.  Hoffman,  of 
New  Xork  City,  of  counsel),  for  appellants. 

Marks  &  Marks,  of  New  York  City  (Harry  M.  Marks  and  Henry 
Pearlman,  both  of  New  York  City,  of  coimsel),  for  respondents. 

GUY,  J.  In  this  action  for  breach  of  vendors'  agreement  to  deliv- 
er, the  trial  judge  dismissed  the  complaint  at  the  dose  of  plaintiffs' 
case. 

Plaintiffs  claim  that  the  alleged  contract,  by  which  defendants  agreed 
to  furnish  15  cases  of  linen,  was  made  with  one  Solomon  as  agent  of 
defendants. 

Subsequent  to  the  giving  of  the  order  9  cases  were  delivered  by  de- 
fendants and  paid  for.  At  the  opening  of  the  trial  defendants'  counsel 
admitted  that  Solomon  called  upon  the  defendants  and  was  told  what 
he  could  sell  for  the  defendants,  and  that  he  made  a  sale.  An  em- 
ploye of  the  plaintiffs  testified  that  after  the  alleged  default  of  the 
defendants  in  furnishing  the  balance  of  the  order  he  called  upon  the 
defendant  Mittelman;  that  they  talked  about  the  sale  that  was  made 
through  Solomon,  and  Mittelman  said  that  the  reason  for  the  nonde- 
livery of  the  balance  of  the  goods  was  because  there  was  a  strike,  and 
transportation  on  the  railroads  was  very  bad;  and  that  the  best  Mittel- 
man could  do  at  that  time  was  to  give  plaintiffs  1  case  that  he  had  on 
hand,  and  2  other  cases  when  he  got  them  in,  provided  he  got  a  writ- 
ten release  from  the  plaintiffs. 

Although  the  evidence  of  authority  or  of  ratification  was  slight, 
it  was  sufficient  to  authorize  the  admission  in  evidence  of  the  order 
given  Solomon,  and  it  was  error  to  dismiss  the  complaint.  Mullen  v. 
Quinlan  Co.,  195  N.  Y.  109,  87  N.  E.  1078,  24  L.  R.  A.  (N.  S.)  511. 

Judgment  and  order  reversed,  and  new  trial  ordered,  with  costs  to 
appellant  to  abide  the  event.    All  concur. 

^=9For  oUiar  cases  seo  same  topic  ft  KEY-NUMBER  in  all  Key-Numbered  Digests  ft  Indezee 
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In  re  McGBATH. 

(Supreme  CJoutt,  Appellate  Division,  First  Departments   October  21, 1919.) 

L  Mandamus  «=»168(2) — ^To  compel  placing  name  on  ballot  of  pebbon 

HOLDING  CEBTinCATE  OF  INDEPENDENT  NOMINATION. 

Under  Election  Law,  t  123,  subd.  6,  providing  that  the  name  hf  no  per- 
son signing  a  certificate  of  Independent  nomination  can  be  counted,  unless 
such  person  shall  be  registered  on  one  of  the  days  of  registration,  a  candi- 
date named  in  such  certificate  is  not  entitled  to  have  granted  his  applica- 
tion for  an  order  compelling  the  board  of  elections  to  place  his  name  on 
the  ballot  without  proof  th^t  a  sufficient  number  of  his  nominators  had 
registered. 
2.  lilANDAMt7s  ^s>143(l) — ^Dismissal  of  application  to  place  name  on  bal- 
lot Afi  PBEMATI7BB  EBB0NE0X7S. 

Where  objections  were  filed  to  a  certificate  of  independent  nomination 
for  office  of  justice  of  the  Municipal  Court  of  New  York  Oity,  and  the 
board  of  elections  declined  to  place  the  candidate's  name  on  the  ballot, 
held,  the  application  for  an  order  requiring  placing  of  the  name  on  the 
ballot  should  not  have  been  dismissed  as  premature  by  the  Special  Term, 
the  matter-  being  one  of  public  interest,  even  thousth  the  applicant  did 
not  show  that  a  sufficient  number  of  his  nominators  had  registered  and 
the  time  for  registration  had  not  expired,  for  public  policy  required  the 
court  to  entertain  the  application  in  advance  of  the  completion  of  registra- 
tion, to  the  end  that  all  questions  might  be  promptly  decided. 
8.  Elections  ^=>153 — Jubisdiction  of  boabd  of  elections  on  objections  to 
cebtificate  of  nomination. 

Under  Election  Law,  §  184,  providing  that  questions  raised  by  written 
Objection  to  a  certificate  of  Independent  nomination  shall  be  passed  on  as 
provided  in  section  125,  which  relates  to  party  devices,  and  declares  that 
questions  shall  be  determined  upon  application  to  the  Supreme  Court, 
board  of  elections  of  city  of  New  York,  with  which  was  filed  a  written  ob- 
jection to  a  certificate  of  Independent  nomination  on  the  ground  that  a 
Butddent  number  of  nominators  had  not  registered,  has  no  jurisdiction  to 
determine  that  question;    its  duties  being  wholly  ministerial. 

4.  Elections  ^=s>144 — Duties  of  boabd  of  exactions. 

As  Election  Law,  1 190,  enjoins  upon  the  board  of  elections  the  duty  of 
enforcing  the  election  laws,  it  is  the  duty  of  the  board  to  refrain  from 
acting  upon  papers  purporting  to  be  certificates  of  nomination,  which  do 
not  appear  on  the  face  thereof  to  be  executed  in  the  form  and  maimer  re- 
quired by  law. 

5.  Elections  ^=»153 — Objections  to  cebtificatb  of  independent  nomina- 

tion ITNNECESSART. 

As  Election  Law  omits  provision  of  earlier  law  that  certificates  of  in* 
dependent  nomination  to  which  no  objection  is  filed  are  to  be  deemed  valid, 
if  apparently  conforming  to  statute  on  their  face,  such  rule  does  not  apply 
to  certificates  of  independent  nomination,  and  they  may  be  held  invalid 
without  objection.  ^ 

Appeal  from  Special  Term,  New  York  County. 

In  the  matter  of  the  application  of  Patrick  J.  McGrath  for  an  order 
directing  the  Board  of  Elections  of  the  City  of  New  York  to  print  his 
name  on  the  official  ballot  at  the  general  election  to  be  held  November 
4, 1919,  as  candidate  of  the  Home  Rule  party  for  the  office  of  Justice  of 
the  Municipal  Court,  Borough  of  Manhattan,  Sixth  District.  From  an 
order  denying  the  application,  applicant  appeals.  Order  reversed,  and 
matter  remitted  to  Special  Term  for  hearing  on  the  merits. 

Argued  before  CLARKE,  P.  J.,  and  LAUGHUN,  DOWLING, 
SMITH,  and  MERRELL,  JJ. 

^»Por  oilier  cases  see  same  topic  &  KEY-NUMBBR  in  all  Key-Numbered  Digests  &  Indexes 
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H.  &  J.  J,  Lesser,  of  New  York  City  Qacob  J.  Lesser,  of  New  York 
City,  of  counsel,  and  Samuel  F.  Hyman,  of  New  York  City,  on  the 
brief),  for  appellant. 

William  P.  Burr,  Corp.  Counsel,  of  New  York  City  (Russell  Lord 
Tarbox,  of  New  York  City,  of  counsel,  and  John  F.  O'Brien,  of  New 
York  City,  on  the  brief),  for  respondent 

LAUGHLIN,  J.  The  application  for  an  order  directing  the  board 
of  elections  to  print  the  name  of  Patrick  J.  McGrath  on  the  official  bal- 
lot as  the  candidate  of  the  Home  Rule  party  for  justice  of  the  Munici- 
pal Court  was  presented  on  an  order  to  show  cause,  based  on  an  affida- 
vit made  by  him  and  on  two  letters  from  the  board  of  elections  annex- 
ed thereto. 

So  far  as  material  to  the  points  presented  for  decision,  the  affidavit 
shows  that  on  the  11th  day  of  September,  1919,  a  certificate  of  inde- 
pendent nomination  of  the  Home  Rule  League,  nominating  the  affiant 
for  said  office,  "was  duly  filed"  with  said  board ;  that  it  was  *'in  form, 
as  provided  for  by  law  and  contained  the  names  of  about  3,964  electors, 
residents  of  tfie  said  Municipal  Court  district,  all  of  whom  were 
qualified  to  sign  the  said  certificate  of  independent  nomination  as  depon- 
ent is  informed  and  verily  believes" ;  that  the  number  of  electors  es- 
sential to  file  such  a  certificate  was  2,210;  that  on  the  14th  day  of  Sep- 
temher,  1919,  objections  to  said  certificate  were  duly  filed  with  said 
board  by  one  De  Hayes,  claiming  to  be  an  elector  in  said  district ;  that  on 
the  15th  day  of  September,  1919,  affiant  obtained  an  order  directing 
said  De  Hayes  to  show  cause  at  Special  Term  why  a  hearing  on  the  ob- 
jections should  not  be  had,  and  on  the  17th  of  September,  1919,  said 
application  was  denied  on  the  ground  that  it  was  premature,  and  an  ap- 
peal from  that  order  was  taken  to  this  court,  where  it  was  then  pend- 
ing ;  that  the  objections  filed  by  De  Hayes  have  not  been  heard  or  deter- 
mined, and  are  still  pending;  that  on  the  17th  of  September,  1919, 
the  board  of  elections  objected  to  the  name  by  which  the  independent 
body  was  designated  on  said  certificate  of  nomination,  and  that  the 
name  was  thereafter  duly  changed  to  "Home  Rule" ;  that  on  the  8th 
of  October,  1919,  the  affiant  received  a  letter  from  the  board  of  elec- 
tions dated  the  day  before,  stating  that  his  name  would  not  appear  on 
the  official  ballot,  because  the  certificate  purporting  to  nominate  him  for 
said  office  failed  to  comply  with  the  requirements  of  section  123  of 
the  Election  Law  (Consol.  Laws,  c.  17) 

"for  the  following  reasons,  amoDg  others.  That  many  of  the  signatures  to 
the  aforesaid  certificate  of  nomination  purport  to  have  heen  taken  before  wit- 
nesses who  did  not  reside  at  the  same  address  or  within  the  same  election  dis- 
trict for  the  last  two  general  elections ;  that  no  character  certificates  have  been 
filed  for  many  of  the  witnesses  taking  signatures,  and  also  that  many  of  the 
persons  signing  the  said  certificate  are  not  residents  of  the  Sixth  Municipal 
Court  district,  and  as  a  result  thereof  the  certificate  fails  to  contain  tlie 
requisite  number  of  vaUd  signatures." 

[1,2]  This  court  is  reversing  herewith,  without  opinion,  the  former 
order  denying  the  application  as  premature  and  remitting  the  matter 
to  the  Special  Term  for  a  hearing  on  the  merits.  Subdivision  6  of 
section  123  of  the  Election  Law  provides,  among  other  things,  that  the 
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name  of  no  person  signing  such  a  certificate  of  nomination  shall  be 
counted,  unless  such  a  person  shall  be  registered  on  one  of  the  days  of 
registration.  The  last  day  of  registration  was,  October  11th.  In  view 
of  this  statutory  provision  it  is  manifest  that  the  right  of  a  person  so 
nominated  to  have  his  name  printed  on  the  official  ballot  depends  up- 
on, among  other  things,  whether  before  or  after  filing  the  certificate  of 
nomination  a  sufficient  number  of  electors  signing  same  shall  have  reg- 
istered or  shall  register,  and  consequently,  without  proof  of  that  es- 
sential fact,  the  application  of  the  appellant  could  in  no  event  be  grant- 
ed. . 

The  appellant  did  not  show  that  a  sufficient  number  of  his  nomi- 
nators had  registered,  and,  inasmuch  as  the  period  for  registering  had 
not  expired,  the  court  denied  the  application  as  premature.  Of  course, 
this  appellant  was  not  entitled  then,  in  any  event,  to  an  order  requir- 
ing the  printing  of  his  name  on  the  official  ballot,  for  his  due  nomina- 
tion for  the  office  depended  on  whether  or  not  a  sufficient  number  of 
his  nominators  registered  for  the  election.  We  are  of  opinion,  how- 
ever, that,  this  being  a  matter  of  public  interest,  and  the  time  for  the 
determination  of  objections  being  comparatively  short,  public  policy 
required  that  the  court  entertain  the  application  in  advance  of  the 
completion  of  the  registration,  to  the  end  that  all  questions  presented, 
relating  to  the  validity  and  sufficiency  of  the  certification  of  nomination, 
mig^t  be  promptly  decided,  leaving  only  the  question  with  respect  to 
registration,  which  would  be  immaterial  if  the  other  objections  to  the 
nominating  certificate  should  be  sustained. 

[3]  The  motion  for  the  order  from  which  this  appeal  was  taken 
was  also  made  before  the  last  day  of  registration,  and  it  does  not  ap- 
pear that  the  requisite  number  of  those  who  signed  the  nominating  cer- 
tificate had  registered.  The  appellant  did  not  ask  for  a  hearing  on  the 
objections,  but  prayed  a  peremptory  order  requiring  the  printing  of 
his  name  on  the  ballot,  on  the  ground  that  the  board  was  without  jur- 
isdiction to  determine  that  it  would  not  be  so  printed,  as  evidenced  by 
its  letter  of  October  7th  or  otherwise.  It  is  quite  evident  that  the  pe- 
tioner,  in  making  his  second  application,  proceeded  in  disregard  of 
the  objections  raised  to  the  certificate  of  nomination,  for  in  his  affidavit 
he  does  not  attempt  to  meet  them,  and  does  not  show  that  the  certificate 
of  nwnination  was  executed  in  tfie  manner  and  form  required  by  law 
or  that  it  was  sufficient.  The  certificate  of  nomination  is  neither  annex- 
ed to  nor  made  a  part  of  the  motion  papers,  and  sufficient  facts  were 
not  shown  to  enable  the  court  to  decide  the  questions  arising  on  the  ob- 
jections thereto.  The  appellant  attempts  to  justify  his  second  appli- 
cation to  the  court  by  said  letter  of  October  7ih,  which  he  seems  to 
r^rd  as  removing  his  nominating  certificate  from  the  files  of  the 
board.  It,  however,  had  no  such  effect,  and  the  board  had  no  author- 
ity to  pass  upon  the  objections  filed. 

From  the  enactment  of  the  Election  Law,  being  chapter  909  of  the 
Laws  of  1896,  until  the  amendments  thereto  made  by  chapter  649  of 
the  Laws  of  1911,  the  board,  with  whom  independent  nominating  cer- 
tificates were  filed,  was  authorized  in  the  first  instance  to  pass  upon  the 
objections  filed  thereto  and  was  likewise  authorized  to  determine  con- 
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troversies  with  respect  to  party  emblems  (sections  56,  57,  and  65  of 
chapter  909  of  the  Laws  of  1896).  Under  the  former  statute  as  un- 
der the  present  law,  a  written  objection  to  any  certificate  of  nomination 
might  be  filed  within  thfee  days  after  the  certificate  was  filed  (section 
13,  c.  262,  Laws  1890;  section  66,  c.  680,  Laws  1892;  sections  56,  65, 
and  134,  Election  Law  of  1896,  c,  909  and  section  13  of  chapter  262, 
Laws  of  1890  and  section  65  of  chapter  680,  Laws  of  1892,  provided 
that  all  certificates  of  nomination  in  apparent  conformity  with  the  pro- 
visions of  the  statute  should  be  deemed  valid,  unless  objections  there- 
to were  made  as  therein  provided. 

In  the  enactment  of  the  Election  Law  of  1896  the  provision  to  the 
efifect  that  the  certificate  should  be  deemed  valid  unless  objections  there- 
to were  filed  was  omitted.  Under  the  statute  as  it  existed  before  this 
provision  was  omitted,  it  was  held  that,  where  no  objection  was  filed 
to  such  certificate,  the  nomination  was  to  be  deemed  valid,  and  the 
official  or  officials  with  whom  the  certificate  was  filed  had  no  jurisdic- 
tion in  the  premises,  other  than  the  ministerial  duties  enjoined  on  them 
by  the  statute,  on  the  assumption  that  the  nomination  was  valid.  In  re 
Cowie  (Sup.)  11  N.  Y.'Supp.  838.  See,  also.  People  ex  rd.  Tuers  v. 
Dooling,  69  Misc.  Rep.  391,  125  N.  Y.  Supp.  857,  affirmed  141  App. 
Div.  918,  125  N.  Y.  Supp.  857.  It  thus  appears  that,  while  the  board  of 
elections  was  authorized  in  the  first  instance  to  pass  upon  the  objections 
duly  filed  t©  the  nominating  certificates,  it  had  not,  at  least  not  prior  to 
1896,  jurisdiction  to  inquire  into  the  validity  of  such  nominating  certifi- 
cates, if  they  were  in  apparent  conformity  with  the  provisions  of  the 
statute. 

But  the  authority  of  the  board  of  elections  to  pass  upon  the  ob- 
jections filed  to  nominating  certificates  and  to  determine  conflicts  with 
respect  to  party  emblems  was  repealed  by  the  said  chapter  649  of  the 
Laws  of  1911,  by  section  134  of  which  it  was  provided  that  the  ques- 
tion raised  by  a  written  objection  to  a  certificate  of  nomination  should 
be  passed  upon  as  provided  in  section  125 ;  and  in  section  125  it  was 
provided  that  "any  question  arising  with  reference"  to  any  device  or 
party  name,  "or  with  reference  to  the  construction,  sufficiency,  validity, 
or  legality  of  any  such  certificate,"  should  be  determined  "upon  the  ap- 
plication of  any  citizen"  by  the  Supreme  Court  or  a  justice  thereof  with- 
in the  district,  or  county  judge  of  that  county,  and  that  the  final  order 
of  Special  Term  must  be  made  on  or  before  the  twelfth  day,  or  in  the 
case  of  a  certificate  of  nomination  of  town  or  village  officer,  seven  days 
preceding  the  day  of  election.  These  were  important  amendments,  and 
indicate  quite  clearly  that  in  changing  to  an  original  hearing,  on  the 
objections  in  court  what  was  formerly  a  review  of  the  action  of  the 
board  thereon,  the  Legislature  intended  to  divest  the  board  of  any 
power  or  authority  to  pass  upon  the  questions  presented  by  the  objec- 
tions filed  to  the  certificate  of  nomination.  I  think  that  the  duties  of 
the  board  of  elections  with  respect  to  the  receiving  and  filing  of  certifi- 
cates of  nomination  are  now  wholly  ministerial. 

[4,  5]  The  duty  of  executing  the  election  laws,  however,  is  express- 
ly enjoined  upon  the  board  by  section  190  of  the  Election  Law.  There- 
fore it  is  its  duty  to  refrain  from  acting  upon  papers  purporting  to  be 
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certificates  of  nomination  which  do  not  appear  on  the  face  thereof  to  bt 
executed  in  the  form  and  manner  required  by  law.  In  other  words, 
it  must  refrain  from  acting  upon  a  certificate  which  is  invalid  on  its 
face;  but  the  board  has  no  judicial  power  to  investigate  or  decide  with 
respect  to  the  validity  of  such  a  certificate  depending  on  matters 
dehors  the  record.  That  the  former  rule,  that  all  certificates  to  which 
no  objection  is  filed  are  to  be  deemed  valid,  no  longer  obtains,  is  shown 
by  implication  by  Matter  of  Greenwald  v.  Boyle,  179  App.  Div.  672,  167 
N.  Y.  Supp.  134,  affirmed  221  N.  Y.  688,  117  N.  E.  1068,  where  the 
board,  as  here,  gave  notice  after  a  certificate  had  been  on  file  with  it 
11  days,  and  no  objection  thereto  had  been  filed,^  that  it  deemed  the 
certificate  insufficient,  and  the  court  instead  of  deciding  that  it  was  too 
late  to  question  the  siifficiency  of  the  certificate,  or  that  the  court  had  no 
authority  or  duty  in  the  premises  other  than  to  act  upon  the  certif- 
icate as  valid,  proceeded  to  decide  whether  or  not  the  certificate  was 
valid  and  sufficient,  and  decided  that  it  was,  and  ordered  the  board  to 
so  r^iard  it.  The  same  is  implied  from  Matter  of  Stoddard,  158  App. 
Div.  525,  143  N.  Y.  Supp.  739,  wherein  it  was  held  that  the  validity  of 
such  a  certificate  could  not  be  decided  untU  after  the  registration  was 
complete,  although  that  was  after  the  time  prescribed  for  filing  objec- 
tions, and  the  court  there  also  held  that,  on  objections  being  then  filed, 
the  validity  of  nominating  signatures  could  be  judicially  considered. 
The  only  authority  cited  in  support  of  the  claim  that  the  board  may 
mvestigate  and  deade  any  question  with  respect  to  the  validity  of 
such  certificates  is  subdivision  (2),  of  section  760  of  the  Penal  Law 
(Consol.  Laws,  c.  40),  which  provides  that  a  person  who — 

"flies  or  receiyes  for  llllng  a  certiflcate  of  nomination,  knowing  that  any  part 
thereof  was  falsely  made^  *  *  *  1«  punishable  by  impilsonment  for  not 
more  than  five  yean."  ^ 

Those  provisions  did  not  warrant  the  board  in  rejecting  the  certifi- 
ate  of  nomination  on  the  ground  that  in  its  opinion  certain  signatures 
thereon  were  forged,  for  manifestly  the  manbers  of  the  board  run  no 
risk  of  prosecution  under  the  statutory  provisions  last  quoted  for 
not  rejecting  a  certificate  of  nomination  which  they  merely  su^ect,  or 
are  of  opinion  is  in  part  forged.  The  jurisdiction  of  the  board,  there- 
fore, was  limited  to  an  examination  of  the  face  of  the  certificate  of 
nomination  and  to  counting  the  names  of  the  nominators  who  reg- 
istered. In  so  far  as  its  letter  indicates  that  it  went  beyond  this,  its 
action  was  null  and  void,  and  the  certificate  is  deemed  to  be  and  remain 
on  file  and  of  precisely  the  same  force  and  eflEect  as  if  such  action  of 
the  Board  had  not  been  taken. 

We  might  well  affirm  the  order  on  the  ground  that  the  second  ap- 
plication was  made  in  disregard  of  the  objections;  but  the  objections 
were  presented  by  the  former  application,  and  we  think  that  both  ap- 
plications should  be  remitted  to  the  Special  Term,  for  a  hearing  on  the 
merits  with  respect  to  the  objections  filed,  the  sufficiency  of  the  cer- 
tificate of  nomination  on  the  face  of  the  papers  required  to  be  filed 
and  of  the  registration  of  nominators,  but  without  costs.    All  concur. 
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In  re  MUKPHT. 
(Snpreme  Court,  Appellate  Divlaion,  First  Department    October  21,  1919.) 

1.  Eu:CTIONB   ^=»144 — OANDIDATB   BT   ZNDSFBNDENT   OEBTIFICATB   of    NOMIlfA- 

TION. 

A  candidate  who  presents  an  Independent  certificate  of  nomination  Is 
not  entitled  to  an  order  compelling  the  board  of  ielections  to  print  his  name 
on  the  official  ballot,  without  showing  that  the  certificate  was  in  due  form, 
duly  executed,  and  that  the  required  number  of  nominators  had  registered. 

2.  Mandamus  ^=9169-— Disiosbal  of  applioation  to  place  itahs  on  ballot 

PBEIIATUBE. 

An  application  by  a  candidate  who  presented  an  independent  certificate 
of  nomination  for  an  order  compelling  the  board  of  elections  to  place  bis 
name  on  the  official  ballot  should  not,  where  the  time  was  short,  be  dis- 
missed by  the  Special  Term,  although  the  period  of  registration  had  not 
expired,  and  it  was  not  shown  that  a  sufficient  number  of  nominators 
had  registered;  but  the  Special  Term  should  entertain  the  application, 
and,  after  determining  whether  it  was  in  proper  form,  ascertain  whether 
sufficient  number  of  nominators  had  registered. 
8.  Elections  ^=9l{!3— Ditties  of  boabd  of  elections  as  to  independent  cer- 
tificate OF  nouination. 

Duties  of  board  of  elections  with  respect  to  independent  certificates  of 
nomination  are  wholly  ministerial,  and  such  board  has  no  power  to  go 
outside  of,  beyond,  or  behind  the  records,  or  to  pass  on  questions  involy- 
ing  matters  which  require  evidence  dehors  the  record. 

4.  Elections  ^=9158 — Effect,  of  filino  of  cebtifioate  of  independent  nomi- 

nation. 

While  the  duties  of  the  board  of  elections  are,  under  Election  Law,  ff 
123,  124,  128,  purely  administrative.  Jurisdictional  deftets  in  a  certificate 
of  independent  nomination  are  not  waived  by  the  receipt  and  filing  of  the 
petition  by  the  board. 

5.  Elections  ^=9153 — ^Dtttt  of  boabd  of  elections  to  sxEoirrB  election 

LAWS.  ' 

Under  Election  Law,  {(  122,  128,  128,  134,  190,  the  board  of  elections, 
while  its  duties  are  ministerial  and  subject  to  Judicial  review  under  sec- 
tion 125,  is  bound  to  execute  the  election  laws,  and  to  count  the  number 
of  nominators  who  have  registered,  and  determine  in  the  first  instance 
whether  the  certificate  is  in  due  form. 

Appeal  from  Special  Term,  New  Yoric  County. 

In  the  matter  of  the  application  of  Harry  J.  Murphy  for  an  order 
directing  the  Board  of  Elections  of  the  City  of  New  York  to  print 
his  name  on  the  ofiicial  ballot  at  the  general  election  to  be  held  on 
November  4,  1919,  as  candidate  of  the  Home  Rule  party  for  the 
office  of  Member  of  Assembly  for  the  Sixteenth  Assembly  District, 
New  York  County.  From  an  order  denying  the  application  (179  N.  Y. 
Supp.  619),  applicant  appeals.  Reversed,  and  matter  remitted  to  Special 
Term  for  hearing. 

Argued  before  CLARKE,  P.  J.,  and  LAUGHLIN,  D0W1.ING, 
SMITH,  and  MERRELL,  JJ. 

H.  &  J.  J.  Lesser,  of  New  York  City  (Jacob  J.  Lesser,  of  New 
York  City,  of  counsel,  and  Samuel  F.  Hyman,  of  New  York  Cily, 
on  the  brief),  for  appellant. 

William  P.  Burr,  Corp.  Counsel,  of  New  York  City  (Russell  Lord 
Tarbox,  of  New  York  City,  of  counsel,  and  John  F.  O'Brien,  of  New 
York  City,  on  the  brief),  for  respondent. 

4s»For  other  cases  see  same  topic  ft  KE7-NUMBBR  in  all  Kej-Nuznbered  Digests  ft  Indexes 
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LAUGHLIN,  J.  The  application  was  presented  on  an  order  to 
show  cause  based  on  the  appellant's  affidavit  and  two  letters  of  the 
respondent,  annexed  thereto.  The  affidavit  shows  that  a  certificate 
of  independent  nomination  of  the  Home  Rule  League,  nominating 
the  affiant  for  said  office,  was  filed  with  the  board  of  elections  on 
the  2d  day  of  September,  1919,  and  that  it  was  in  form  "as  provided 
for  by  law,"  and  contained  the  names  of  about  1,500  electors,  residents 
of  said  assembly  district,  all  of  whom  were  duly  qualified  to  sign 
said  certificate,  as  he  was  informed  and  verily  believed;  that  the 
requisite  number  of  electors  was  928;  that  no  objection  was  filed  to 
the  certificate  within  the  statutory  period  therefor;  that  objection 
by  the  board  by  letter  of  September  17th. was  made  to  the  party 
name,  and  it  was  changed  to  "Home  Rule,"  and  that  on  the  8th  of 
October  he  received  a  letter  from  the  board,  dated  the  day  before, 
stating  that  his  name  would  not  appear  on  the  official  ballot,  for  the 
reason  that  the  certificate  purporting  to  nominate  him  failed,  to  com- 
ply with  section  123  of  the  Election  Law — 

*tor  the  following  reasonsi  among  other  things :  That  many  of  the  signatures 
to  the  aforesaid  certiflcate  of  nomlxiatlon  purport  to  have  been  taken  before 
witnesses  who  did  not  reside  at  the  same  address  or  within  the  same  elec- 
tion district  for  the  last  two  general  elections,  and  also  that  many  of  the 
signatures  of  persons  of  same  name  and  residence  on  both  certificates  and 
fiignatnre  book  of  last  registration  were  very  evidently  written  by  different 
persons,  and  as  a  result  thereof  the  certificate  fails  to  contain  the  requisite 
number  of  vaUd  signatures." 

[1,  2]  The  board  presented  no  affidavit  in  opposition  to  the  motion. 
The  nominating  certificate  was  not  made  part  of  the  motion  papers, 
and  it  does  not  clearly  appear  to  what  extent,  if  any,  the  objections 
made  thereto  by  the  board  in  said  letter  are  based  upon  what  is 
shown  on  the  face  of  the  paper  required  to  be  filed.  It  was  not 
shown  whether  or  not  the  requisite  number  of  nominators  registered 
and  the  registration  was  not  complete  when  the  motion  was  made. 
For  the  reasons  stated  in  the  opinion  of  Matter  of  McGrath,  189 
App.  Div.  140,  178  N.  Y.  Supp.  231,  handed  down  herewith,  we  are 
of  opinion  that  appellant  was  not  entitled  to  the  order  prayed  for 
without  showing  that  the  certificate  of  nomination  was  in  due  form 
and  duly  executed  as  required  by  the  statute,  and  that  the  requisite 
number  of  nominators  duly  registered,  and  on  that  ground  the 
order  might  be  affirmed,  without  prejudice  to  another  application 
on  sufficient  papers ;  but,  in  view  of  the  limited  time  before  it  becomes 
necessary  to  have  the  names  of  candidates  published  and  the  ballots 
printed,  we  think  the  application  should  not  be  scrutinized  technically, 
and  the  court  should  have  entertained  it,  and  should  have  required 
the  production  of  the  certificate  of  nomination  and  of  matters  of 
record,  and  thereupon  should  have  summarily  decided  whether  the 
certificate  was  valid  and  sufficient  on  its  face  and  on  matters  of 
record  required  in  connection  therewith,  and,  if  so,  then  whether  a 
sufficient  number  of  the  nominators  registered. 

[3]  As  is  shown  in  the  opinion  in  the  McGrath  Case,  the  authority 
of  the  board  was  wholly  ministerial,  and  it  had  no  power  to  go  out- 
side of,  beyond,  or  behind  the  records,  and  was  not  authorized  to  pass 
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upon  any  question  relating  to  the  forgery  of  the  name  of  any  nomi- 
nator, notary,  or  subscribing  witness,  and,  inasmuch  as  no  objection 
to  the  certificate  was  filed,  the  court  likewise  was  confined  to  mat- 
ters of  record. 

[4,  5]  The  Legislature  undertook  to  prescribe  definitely  the  requi- 
sites of  a  valid  nominating  certificate  and  with  respect  to  the  suffi- 
ciency thereof.  It  is  provided,  among  other  things,  by  section  123  of 
the  Election  Law  (Consol.  Laws,  c.  17),  that  the  nominators  need 
hot  all  sign  the  same  certificate,  and  consequently,  where  a  certificate 
is  presented,  the  board  is  not  then  called  upon  to  determine  upon  the 
sufficiency  of  the  number  of  signers.  Moreover,  the  statute  pre- 
scribes the  period  within  which  certificates  may  be  filed  (Election 
Law,  §  128),  and  it  is  manifest  that  the  statute  contemplates  that  such 
certificates  shall  be  filed  when  presented,  for  section  134  of  the  Elec- 
tion Law  provides  that  the  time  from  which  the  period  ior^Mug  ob- 
jections runs  is  the  time  of  the  filing  of  the  nominating  certificate. 
If  such  a  certificate  be  presented  at  the  last  moment  permitted  by  law 
for  filing,  it  might  be  impossible  for  the  board  to  pass  upon  the  suffi- 
ciency of  the  certificate  on  its  face  instantly,  I  am  of  the  opinion, 
therefore,  that  while  the  powers  and  duties  of  the  board  of  elections 
are  ministerial  only,  jurisdictional  defects  are  not  waftved  by  the 
receipt  and  filing  of  the  certificate,  and  if  the  certificate  be  not 
substantially  in  the  form  and  executed  and  authenticated  in  the  man- 
ner required  by  law,  it  is  invalid,  and  remains  invalid,  although  it 
may  have  been  received  and  filed  by  the  board. 

By  said  section  123  it  is  provided  that  the  nominating  certificate 
may  be  executed  by  the  electors,  by  making  oath  before  a  notary  or 
other  officer,  whose  certificate  shall  be  attached.  The  form  of  the 
nominating  certificate  is  prescribed  in  said  section,  and  it  is  expressly 
provided  that  every  such  certificate  shall  be  substantially  in  that  form. 
An  alternative  method  of  authentication  is  prescribed,  and  by  it  the 
elector  signs  in  the  presence  of  a  subscribing  witness,  and  the  statute 
prescribes  the  qualifications  of  such  witnesses,  but  does  not  provide 
that  all  the  qualifications  shall  be  shown  on  the  nominating  certifi- 
cate. It  does,  however,  prescribe  the  form  of  oath  to  be  executed 
by  the  subscribing  witness  and  attached  to  the  nominating  certificate, 
in  which  the  subscribing  witness  is  required  to  swear  to  all  his 
qualifications,  excepting  that  he  is  a  freeholder  or  has  been  a  resident 
of  the  county  for  five  years.  The  statute  further  requires  that  there 
shall  be  filed  in  the  office  of  the  board  a  certificate  by  certain  per- 
sons in  the  form  required  with  respect  to  the  good  character  of 
subscribing  witnesses.  It  is  then  provided  in  subdivision  4  of  sec- 
tion 123  that  a  person  making  a  false  affidavit,  certificate^  or  state- 
ment, or  an  officer  knowingly  signing  a  certificate  to  a  false  affidavit, 
certificate,  or  statement,  is  guilty  of  a  misdemeanor  and  shall  be  punish- 
ed as  therein  provided.  It  is  finally  provided  in  subdivision  6  of  that  sec- 
tion that  no  name  of  a  person  signing  the  certificate  of  nomination  shall 
he  counted,  unless  he  shall  have  registered  as  a  qualified  voter  on  one 
of  the  dajrs  of  registration.     Section  122  of  the  Election  Law  pre- 
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scribes  the  number  of  nominators  required  on  an  independent  cer- 
tificate of  nomination. 

There  is  no  express  provision  in  the  statute  with  respect  to  who 
shall  determine  whether  a  sufficient  number  of  the  nominators  are  reg- 
istered ;  but,  since  there  is  no  duty  devolved  upon  the  board  to  pre- 
sent the  question  for  judicial  decision,  it  is  manifest  that  the  duty 
of  counting  the  number  of  nominators  who  have  registered  devolves 
upon  the  board  under  section  190,  which  requires  the  board  to  exe- 
cute the  election  laws.  That  likewise,  however,  is  a  ministerial  duty, 
and  is,  of  course,  subject  to  judicial  review  under  section  125  of  the 
Election  Law,  which  provides,  among  other  things,  that  any  ques- 
tion arising  with  respect  to  the  "construction,  sufficiency,  validity  or 
legality"  of  any  certificate  shall  be  determined  by  the  Supreme  Court  or 
a  justice  thereof  or  the  county  judge  "upon  the  application  of  any  citi- 
2:en."  No  objection  having  been  filed  to  the  certificate  nominating  the 
appellant,  no  objection  depending  on  evidence  dehors  the  record  is  now 
available;  but  he  is  not,  as  his  counsel  seems  to  think,  entitled,  re- 
gardless of  the  validity  of  the  nominating  certificate  on  the  face 
of  the  records,  and  of  whether  the  requisite  number  of  the  nominators 
have  registered,  to  have  his  name  printed  on  the  official  ballot. 

The  order  is  therefore  reversed,  without  costs,  and  the  matter  re- 
mitted to  the  Special  Term  for  a  hearing  in  accordance  with  views 
herein  expressed.    All  concur. 


(109  Misc.  Rep.  158) 

PEOPLE  ez  reL  SMALL  ▼.  LEO  et  aL 

(Supreme  CJourt,  Special  Term,  Kings  County.    October  16,  1919.) 

LiVEBT  STABLE  AND   OARAQS  RZEPEB8  ^=5»4% — ^ESECfnON   OF  OASAOB  IH   BTTBl- 
NE8S  DISTBIOT  PROHIBITED. 

Building  Zone  Resolution  July  25,  1916,  (  4,  gnbd.  16.  Tield  to  proMMt 
erection  of  public  garage  in  business  district,  notwithstanding  existence 
of  garage  on  opposite  side  of  street  not  in  business  district,  since  section 
7,  8ubd.  (e),  permitting  erection  of  garage  "in  any  portion  of  a  street  be- 
tween two  intersecting  streets  in  which  portion  there  exists  a  garage," 
refers  by  use  of  words  "in  which  portion"  to  that  portion  within  business 
district 

Certiorari  by  the  People,  on  the  relation  of  August  Small,  against 
John  P.  Leo  and  others,  constituting  the  Board  of  Appeals  for  the 
City  of  New  York,  and  the  Liberty- Wyona  Company.  Writ  sustained, 
and  resolution  of  Board  reversed. 

Levy,  Gutman  &  Goldberg,  of  Brooklyn,  for  petitioner. 

William  P.  Burr,  Corp.  Counsel,  of  New  York  City  (Joseph  L 
Berry  and  F.  E.  V.  Dunn,  both  of  New  York  City,  of  counsel),  for 
defendants. 

Meier  Steinbrink,  of  Brooklyn,  for  intervener. 

FABER,  J.  This  proceeding  was  instituted  by  the  relator,  wh<j 
is  the  owner  of  premises  situated  at  the  northeast  comer  of  Frank- 

^s»For  other  caaes  see  same  topic  &  KBT-NUMBERln  all  Kej-Numbered  Digests  A  Indexes 
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lin  avenue  and  President  street,  in  the  borough  of  Brooklyn,  to  re- 
view the  action  of  the  board  of  appeals  in  granting  to  the  owner  of 
premises  located  at  the  northwest  comer  of  said  Franklin  avenue 
and  President  street  permission  to  erect  thereon  a  public  garage. 
The  superintendent  of  buildings  refused  to  grant  the  permit  upon 
the  ground  that  the  premises  upon  which  such  garage  was  proposed 
to  be  erected  were  located  within  a  business  district,  and  therefore 
the  erection  of  a  garage  thereon  would  be  in  violation  of  section  4, 
subd.  IS,  of  the  building  zone  resolution  adopted  July  25,  1916,  by 
the  board  of  estimate  and  apportionment  of  the  city  of  New  York, 
which  prohibits  the  erection  of  -garages  for  use  by  more  than  five 
motor  vehicles  in  a  business  district,  subject,  however,  to  the  ex- 
ceptions contained  in  section  7,  subd.  (e),  of  said  resolution.  An  ap- 
peal was  taken  by  the  respondent  intervener  from  the  decision  of 
the  superintendent  of  buildings  to  the  board  of  appeals,  and  such 
board,  after  a  hearing  of  the  matter,  reversed  the  decision  of  the 
superintendent  and  granted  the  desired  permit.  The  premises  owned 
by  the  respondent  intervener  are  concededly  located  in  a  ''business 
zone,"  as  established  by  said  zone  resolution.  Section  4,  subd.  15, 
of  said  building  zone  resolution  provides  as  follows : 

"Sec.  4.  Bu9ine88  Districts, — In  a  business  district  no  building  or  premises 
BbaU  be  used,  and  no  building  sball  be  erected  wblch  is  arranged,  Intended  or 
designed  to  be  used,  for  any  of  the  foUowlng  specified  trades,  industries  or 
uses:    •    •    •    (16)  Garage  for  more  than  five  motor  vehicles.    •    •    • »» 

Section  7,  subd.  (e),  of  said  zone  resolution,  as  amended,  provides 
as  follows: 

"Sec,  7.  Use  District  Ewoeptionsr-The  board  of  appeals  •  •  •  may  In 
appropriate  cases  •  •  •  determine  and  vary  the  application  of  the  use 
district  regulations  herein  established  in  harmony  with  their  general  purpose 
and  intent,  as  follows:  *  *  *  (e)  Permit  in  a  business  district  the  erection 
or  extension  of  a  garage  or  stable  in  any  portion  of  a  street  between  two  in- 
tersecting streets  in  which  portion  there  exists  a  garage  for  more  than  five 
motor  vehicles  or  a  stable  for  more  than  five  horses  at  the  time  of  the  passage 
of  this  resolution.    •    •    • " 

It  is  claimed  by  the  respondent  intervener  that  a  garage  for  more 
than  five  motor  vehicles  exists  on  the  south  side  of  said  President 
street,  between  said  Franklin  avenue  and  Classon  avenue  (which  is 
the  street  one  block  west  of  Franklin  avenue),  and  therefore  subdi- 
vision (e)  of  section  7  applies,  and  that  the  decision  of  the  board 
of  appeals  is  correct.  With  this  contention  I  am  una.ble  to  agree,  for 
the  reason  that  the  alleged  existing  garage  on  the  south  side  of  Pres- 
ident street  is  100  feet  west  of  Franklin  avenue  and  is  not  within 
the  "business  district"  zone,  and  therefore  does  not  come  within 
the  provisions  of  the  section  which  reads : 

•« «  •  •  In  any  portion  of  a  street  between  two  intersecting  streets  In 
which  portion  there  exists  a  garage." 

The  words  "in  which  portion"  mean  clearly  that  portion  within 
the  business  district. 

The  writ  should  be  sustained,  with  costs,  and  the  resolution  of 
the  board  of  appeals  reversed. 


GooQle 


Digitized  by  VjOOQ 


Sup.  Ct.)      STABIUMKNTO  MBTALLURGIOO  LIQUBV  ▼•  JOSEPH  241 

(178  N.T.S.) 

(189  App.  Dlv.  178) 

STABILIMBNTO  MBTALLUBGICO  LIGURB  T.  JOSEPH. 
(Supreme  Court,  Appellate  Division,  First  Department.    October  24,  1919.) 

1.  Bai^eb  ^=9150(1) — ^Bbeaoh  or  contbaot  to  delivsa. 

One  who  repudiates  a  contract  to  deliver  goods  is  liable  in  damages. 

2.  Pleadino  ^s»51 — GoiCFi«AmT  statinq  separate  causes  defeotivb. 

A  complaint  stating  that  an  Alabama  corporation  contracted  to  deliver 
steel  rails,  but  failed  to  do  so,  and  that  such  corporation  transferred  its 
assets  and  liability  to  a  Texas  corporation,  and  that  the  Texas  corpora- 
tion transferred  its  assets  and  liability  to  defendant,  and  that  the  Ala* 
bama  corporatiiMi  and  Texas  corporation  had  both  repudiated  the  contract, 
and  that  defendant  was  the  sole  stockholder  in  the  Alabama  corporation 
and  the  Texas  corporation,  was  bad,  in  that  it  contained  allegations  appro- 
priate to  three  different  causes  of  action. 
8.  Pleading  ^c3427 — Objection  to  evidence  as  not  within  issues. 

Where  a  defendant  does  not  demur  to  a  complaint,  which  states  alle- 
gations appropriate  to  several  causes  of  action,  but  answers,  he  cannot 
upon  the  trial  object  to  the  reception  of  evidence,  on  the  ground  that  it 
was  immaterial  upon  the  theory  which  he  supposed  was  the  cause  of 
action  set  forth,  if  such  evidence  was  material  on  another,  which  plaintiff 
contended  was  the  cause  of  action  he  intended  to  allege. 
4.  Pleading  ^s:»38^ — OrncE  of  oohplaint. 

The  office  of  a  complaint  is  to  inform  the  defendant  with  reasonable  cer- 
tainty of  the  cause  of  action  that  the  plaintiff  claims  he  has  against  him, 
that  the  defendant  may  be  able  to  plead. 
6.  Pleading  c=3>52(2) — Separate  statement  ov  causes  of  action. 

If  the  statement  of  facts  in  the  ccHnplaint  is  such  that  there  might  be 
two  distinct  causes  of  action  stated,  and  such  was  the  purpose  of  plain- 
tiff, the  defendant  is  entitled  to  have  eadi  cause  of  action  separately  stat- 
ed and  numbered,  under  Code  Civ.  Proc.  f  481,  subd.  2,  and  section  483, 
notwithstanding  section  519,  which  provides  that  allegations  must  be 
liberally  construed,  etc. 

6.  Pleading  4=»204(3)-— Dekubseb  to  one  of  SByi&AL  causes  of  action  al- 

leged. 

Where  a  complaint  states  several  causes  of  action,  defendant  may  de- 
mur to  one  and  answer  the  others. 

7.  Pleading  C=»11,  22 — ^Mattebs  of  evidence  and  bbpetitions. 

A  pleader  should  allege  the  ultimate  fiicts  which  he  must  prove  to  sus- 
tain his  cause  of  action,  and  not  the  evidence  tending  to  establish  those 
facts,  and  should  bear  in  mind  that  continued  repetition  of  fact  once 
well  pleaded  adds  nothing  to  its  force  and  value,  and  is  condemned. 

Appeal  from  Special  Term,  New  York  County. 

Action  by  the  Stabilimento  Metallurgico  Ligure  against  Leonard  Jo- 
seph. From  an  order  denying  a  motion  for  an  order  directing  the 
plainti£F  to  make  the  allegations  of  the  complaint  definite  and  certain, 
to  strike  therefrom  allegations  which  are  immaterial  and  redundant,  to 
strike  therefrom  allegations  which  are  evidentiary,  and  to  separately 
state  and  number  the  various  causes  of  action  which  are  set  forth  in 
the  complaint,  defendant  appeals.   Reversed,  with  leave  to  amend. 

Argued  before  CLARKE,  P.  J.,  and  BOWLING,  PAGE,  MER- 
RELL,  and  PHILBIN,  JJ. 

Sporborg  &  CcmnoUy,  of  Port  Chester  (William  D.  Sporboi^,  ot 
New  York  City,  of  counsel),  for  appellant 

Hunt,  Hill  &  Bctts,  of  New  York  City  (WUliam  M.  Aydelotte,  of 
New  York  City,  oi  counsel),  for  respondent. 
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PAGE,  J.  The  complaint  sets  forth  six  causes  of  action  arising 
upon  SIX  diflferent  contracts  of  sale  of  merchandise.  These  are  sep- 
arately stated  and  numbered.  The  defendant  contends  that  within  the 
allegations  of  each  cause  of  action  there  are  stated  facts  which  might 
give  rise  to  several  causes  of  action,  and  that  by  reason  thereof,  and 
the  redundant  statement  of  facts,  evidence,  and  conclusions  of  law, 
the  complaint  is  so  indefinite  and  uncertain  that  the  issue  tendered 
cannot  be  determined.  In  my  opinion,  this  criticism  of  the  complaint 
is  well  founded.  To  review  the  complaint  in  detail,  and  specifically 
point  out  the  immaterial  and  redundant  matter,  or  to  demonstrate  the 
allegations  therein,  which,  grouped  under  one  specified  cause  of  action, 
in  reality  set  forth  three  distinct  theories  of  liability,  would  be  im- 
possible, without  exceeding  the  reasonable  limits  of  an  opinion.  The 
same  vices  appear  in  each  separately  stated  cause  of  action.  A  brief 
statement  of  the  first  cause  of  action  will  suffice  to  demonstrate  the 
uncertainty  and  lack  of  definiteness  of  the  complaint. 

[1,2]  The  plaintiff,  a  foreign  corporation,  organized  and  existing 
under  and  by  virtue  of  the  laws  of  the  kingdom  of  Italy,  on  the  20th  of 
September,  1915,  entered  into  a  contract  with  the  Phoenix  Iron  &  Steel 
Company,  an  Alabama  corporation,  which  we  will  designate  as  the 
Alabama  corporation,  whereby  the  Alabama  corporation  agreed  to  sell 
and  deliver  to  the  plaintiflE  about  2,000  long  tons  of  old  steel  rails  at 
$29.50  per  ton,  to  be  delivered  to  the  plaintiff  at  Genoa,  Italy,  between 
the  months  of  December,  1915,  and  March,  1916,  the  cost  of  insurance 
and  freight  to  be  paid  by  the  Alabama  corporation ;  payment  for  the 
merchandise  to  be  made  on  plaintiff's  behalf  in  the  manner  therein  pro- 
vided. The  Alabama  corporation  delivered  to  the  plaintiflF,  in  accord- 
ance with  the  terms  of  the  contract,  about  1,300  tons  of  old  steel  rails, 
for  which  the  plaintiff  duly  paid.  It  is  then  alleged  that  the  Alabama 
corporation  prior  to  the  making  of  the  contract  had  secured  a  permit 
to  do  business  as  a  corporation  in  the  state  of  Texas,  and  until  March 
23,  1916,  transacted  business  in  that  state;  that  on  said  date  the  Phoe- 
nix Iron  &  Steel  Company  was  organized  for  the  general  purpose  of 
trade,  and  transacted  business  under  and  by  virtue  of  the  laws  of 
Texas.  This  corporation  we  will  designate  the  Texas  corporation. 
It  is  alleged  that  the  Texas  corporation  took  over,  succeeded  to,  and 
became  vested  with  all  of  the  assets,  and  assumed,  for  value  received, 
all  the  contracts  and  liabilities,  of  the  Alabama  corporation ;  that  the 
Texas  corporation  continued  and  undertook  for  value  received  the  ful- 
fillment of  the  contract  and  business  of  said  Alabama  corporation,  and 
the  Texas  corporation  became  the  sole  owner  thereof ;  that  thereafter 
the  Alabama  corporation  ceased  doing  business  and  its  rights  and 
franchises  were  abandoned.  ^ 

It  is  alleged  that  the  defendant  on  December  5,  1916,  filed  in  the 
office  of  the  clerk  of  the  county  of  New  York  a  certificate,  certifjring 
that  he  was  conducting  and  transacting  business  under  the  name  of 
the  Phoenix  Iron  &  Steel  Company  of  Galveston,  Tex.,  and  from  and 
after  that  date  the  defendant  conducted  business  in  the  city  of  New 
York  under  that  name;  that  on  or  about  said  date  defendant  took 
to  his  own  account  all  the  assets  and  for  value  received  assumed  all 
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the  liabilities  of  the  Texas  corporation ;  that  the  contracts  and  obli- 
gations between  the  plaintiff  and  the  Alabama  corporation  and  the 
Texas  corporation  and  all  rights  and  liabilities  thereunder  were  tak- 
en over  and  assumed  by  the  defendant,  and  that  the/ defendant  con- 
tinued to  carry  on  the  business  under  said  contracts  without  change 
or  modification  thereof  until  about  the  month  of  June,  1917.  It  is 
alleged  that  the  Alabama  corporation,  the  Texas  corporation,  and 
the  defendant  have  severally  wholly  failed,  neglected,  and  refus- 
ed to  deliver  the  remainder  of  about  700  tons  of  old  steel  rails  to 
plaintiff.  Due  performance  of  the  plaintiff  and  readiness  and  abil- 
ity to  receive  and  pay  for  the  rails  according  to  the  contract  is  al- 
leged. Then  follow  allegations  of  damages.  From  these  statements 
it  would  appear  that  the  plaintiff  was  suing  the  defendant  for  a 
breach  by  him  of  an  executory  contract  with  the  Alabama  corpora- 
tion, which  had  been  assumed  by  the  Texas  corporation,  and  in  turn 
by  the  defendant.  Therefore  liability  for  damages  was  predicat- 
ed upon  the  defendant's  neglect  or  refusal  to  perform. 

Interwoven  with  these  allegations  are  others  which  allege  that  the 
Alabama  corporation,  the  Texas  corporation,  and  the  defendant  had 
severally  repudiated  the  said  sale,  in  so  far  as  it  had  not  been  perform- 
ed, and  notified  plaintiff  that  performance  thereof  would  not  be  com- 
pleted. If  the  Alabama  corporation  repudiated  the  contract  and  wrong- 
fully refused  to  perform  it,  that  corporation  became  liable  to  the  plain- 
tiff m  damages.  It  would  be  this  liability  that  was  assumed  by  the 
Texas  corporation  and  the  defendant,  and  not  the  burden  of  perform- 
ing an  executory  contract.  By  its  terms  the  time  for  performance  of 
the  contract  had  expired  prior  to  the  incorporation  of  the  Texas  cor- 
poration. Unless  extended  by  mutual  consent,  the  execution  of  the  con- 
tract would  not  have  been  assumed  by  the  successors  of  the  Alabama 
corporation.  With  tiresome  repetition  the  plaintiff  has  alleged  that 
the  defendant  was  the  chief  executive  of,  and  controlled,  both  the 
Alabama  corporation  and  the  Texas  corporation,  that  he  owned  all  the 
capital  stock  thereof,  and  other  allegations  tending  to  show  that  these 
corporations  existed  as  a  mere  cloak  under  which  the  defendant  per- 
sonally conducted  his  business,  and  hence  the  contract,  while  in  form 
that  of  the  Alabama  corporation,  was  in  fact  the  personal  contract  of 
the  defendant.  Thus  there  is  presented  in  each  cause  of  action  al- 
legations appropriate  to  three  different  causes  of  action,  some  of 
which  are  appropriate  to  one  and  entirely  immaterial  to  the  others. 

The  learned  justice  at  Special  Term,  while  recognizing  the  defects 
in  the  complaint,  said : 

•*Nor  do  I  think  it  is  necessary  that  the  liability  of  the  defendant  need  be 
stated  In  two  different  causes  of  action.  If  the  plaintiff  proves  the  facts  al- 
leged in  the  complaint,  it  would  make  little  difference  to  the  defendant  upon 
which  of  the  two  theories  held  by  his  counsel  his  liability  was  predicated."* 

[8]  This  statement  would  be  appropriate,  if  the  defendant,  instead 
of  challenging  the  complaint,  had  answered,  and  upon  the  trial  objec- 
tion had  been  made  to  the  reception  of  evidence  that  it  was  immaterial 
upon  one  theory,  which  counsel  for  the  defendant  had  supposed  was 
the  cause  of  action  set  forth,  and  was  material  on  another,  which  the 
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plaintiff's  attorney  contended  was  the  cause  of  action  he  had  intended 
to  allege,  or  after  verdict  and  judgment. 

[4-8]  It  seems  to  me  the  learned  justice  has  failed  to  appreciate  that 
the  office  of  a  complaint  is  to  inform  the  defendant  with  reasonable  cer- 
tainty of  the  cause  of  action  that  the  plaintiff  claims  he  has  against  him, 
that  the  defendant  may  be  able  to  plead.  If  the  statement  of  the  facts 
is  such  that  there  might  be  two  distinct  causes  of  action  stated,  and  such 
was  the  purpose  of  tie  complaint,  then  the  defendant  is  entitled  to  have 
each  cause  of  action  separately  stated  and  numbered.  He  may  demur 
to  one  and  answer  the  others.  He  may  have  a  defense  ta  one  which 
h?  would  not  have  to  the  others.  It  is  his  right  to  be  afforded  an  op- 
portimity  to  intelligently  meet  the  issue  tendered,  and  not  be  compelled 
to  imitate  the  plaintiff  and  draw  a  rambling  inconsequential  answer, 
that  he  may  be  in  position  to  meet  at  the  trial  any  possible  issue  the 
ingenuity  of  counsel  may  be  able  to  spell  out  from  a  confused  mass  of 
statements  of  fact. 

[7]  The  plaintiff's  attorney  does  not  inform  us  what  he  claims  to 
have  stated  as  a  cause  of  action,  but  throws  around  his  complaint  as 
a  shield  section  519  of  the  Code  of  Civil  Procedure,  which  he  states 
is  a  conclusive  answer  against  the  motion  and  this  appeal.  That  sec- 
tion, however,  was  not  intended  to  abrogate  all  the  rules  and  require- 
ments of  pleading.  "The  allegations  of  a  pleading  must  be  liberally 
construed,  with  a  view  to  substantial  justice  between  the  parties." 
That  substantial  justice  may  be  done,  a  defendant  has  the  right  to  be 
informed  with  reasonable  exactitude  of  the  cause  of  action  alleged 
against  him.    As  Chief  Justice  Ruger  said : 

"It  was  formerly  the  settled  rule  to  constroe  doabtfid  pleadings  most  strong- 
ly against  the  pleader ;  but  this  rule  has  been  so  fsr  modified  by  the  Code  as 
now  to  require  them  to  be  liberally  construed,  with  a  view  to  substantial  jua- 
tice  between  the  parties.  This  modification  has,  however,  been  held  to  extend 
only  to  matters  of  form,  and  not  ^  *  ^  to  the  fundamental  requisites  of 
a  cause  of  action.  *  ^  *  A  construction  of  doubtful  or  uncertain  allega- 
tions in  a  pleading,  which  enables  a  party  by  thus  pleading  to  throw  upon 
his  adversary  the  hazard  of  correctly  interpreting  their  meaning,  is  no  more 
allowable  now  than  formerly.  ♦  •  ♦  It  is  in  the  nature  of  things  that  a 
party,  who  is  required  to  frame  his  issues  for  the  information  of  his  adver- 
sary, and  the  court,  must  be  responsible  for  Any  failure  to  expriess  his  mean- 
ing clearly  and  unmistakably."    Clark  v.  DlUon,  97  N.  X.  370,  373. 

The  rule  of  liberality  in  the  construction  of  pleadings  was  not  intend- 
ed to  change  the  fundamental  requirement  that  the  complaint  must  con- 
tain a  plain  and  concise  statement  of  the  facts  constituting  each  cause 
of  action,  without  unnecessary  repetition,  and  where  the  complaint  sets 
forth  two  or  more  causes  of  action  the  statement  of  facts  constituting 
each  cause  of  action  must  be  separate  and  numbered.  Code  Civ.  Proc. 
§  481,  subd.  2,  and  section  483.  We  cannot  determine  whether  the 
pleader  intended  to  set  up  one  cause  of  action  or  three.  If  he  intends 
to  state  but  one  cause  of  action  in  each  separately  stated  and  numbered 
cause  of  action,  then  he  should  plainly  and  concisely  state  the  facts 
constituting  that  cause  of  action,  and  leave  out  allegations  that  have  no 
relevancy  or  materiality  thereto.  If  he  intended  to  state  two  or  more 
causes  of  action,  then  the  allegations  which  would  present  each  cause 
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of  action  must  be  separately  stated  and  numbered.  We  have  not  pass- 
ed upon  the  specific  objections  that  there  are  redundant  allegations, 
evidentiary  statements  of  fact,  and  conclusions  of  law  contained  in  the 
complaint.  All  of  these  objections  are  well  founded ;  but,  as  there  will 
be  an  opportunity  to  serve  an  amended  complaint,  we  shall  expect  the 
pleader  to  observe  the  few  simple  rules  of  code  pleading,  and  present  a 
plain  and  concise  statement  of  the  facts  constituting  each  cause  of  ac- 
tion without  unnecessary  repetition,  and  in  which  each  cause  of  action 
that  he  desires  to  present  will  be  separately  stated  and  numbered; 
that  he  will  allege  the  ultimate  facts  which  he  must  prove  to  sustain 
each  cause  of  action,  and  not  the  evidence  tending  to  establish  those 
facts,  and  will  bear  in  mind  that  continued  repetition  of  a  fact,  once 
well  pleaded,  adds  nothing  to  its  force  or  value,  and  is  expressly  con- 
demned. His  own  intelligence  should  be  a  sufficient  guide,  without  its 
being  necessary  for  the  court  to  further  indicate  wherein  these  require- 
ments have  been  violated  in  the  complaint  under  consideration. 

The  order  will  therefore  be  reversed,  with  $10  costs  and  disburse- 
ments, and  the  motion  granted,  with  $10  costs,  with  leave  to  the  plain- 
tiff to  serve  an  amended  complaint  upon  payment  of  the  costs  within 
10  days  after  the  service  of  a  copy  of  the  order  to  be  entered  herein, 
with  notice  of  the  entry  thereof.    Order  filed.    All  concur. 


(189  App.  DlT.  179) 

OALAMB  et  al.  ▼.  JOSEPH. 

(Supreme  Court,  Appellate  Division,  First  Department.    October  24, 1919.) 

Pleadino  «=s>64(2) — Sepabatb  oaxtbks.of  action  in  onb  count. 

In  an  action  on  a  contract  under  which  plaintiffs  were  to  get  commis- 
fiioim  for  selling  Iron  and  steel  materials,  allegations  that  defendant  was 
Indebted  to  the  plaintiff  for  money  laid  out  and  expended  and  for  charges 
and  commissions  in  the  purchase  and  sale  of  goods,  rendered  a  count 
bad  as  stating  two  causes  of  action,  where  the  contract  did  not  provide 
for  the  purchase  of  merchandise  nor  expenditure  of  money  in  behalf  of 
the  defendant. 

Appeal  from  Special  Term,  New  York  County. 

Action  by  Henry  A.  Calame  and  others  against  Leonard  Joseph. 
From  an  order  denying  a  motion  for  an  order  directing  the  plaintiff  to 
make  the  allegations  of  the  complaint  definite  and  certain,  to  strike 
therefrom  allegations  which  are  immaterial  and  redundant,  to  strike  out 
therefrom  allegations  which  are  evidentiary,  and  to  separately  state 
and  number  the  various  causes  of  action  which  are  set  forth  in  the 
complaint,  the  defendant  appeals.     Reversed,  with  leave  to  amend. 

Argued  before  CLARKE,  P.  J,  and  DOWLING,  PAGE,  MER- 
RELL,  and  PHILBIN,  JJ. 

Sporboi^  &  Connolly,  of  Port  Chester  (William  D.  Sporborg,  of 
New  York  City,  of  counsel),  for  appellant. 

Hunt,  Hill  &  Betts,  of  New  York  City  (William  M.  Aydelotte,  of 
New  York  City,  of  counsel),  for  respondents. 

^ssFOr  otlier  eiuses  see  same  topic  ft  KEY-NX7MBBR  In  all  Key-Nuttbared  Digests  ft  Indezas 
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PAGE,  J.  There  is  present  in  the  complaint  in  this  case  all  of  the 
vices  of  the  complaint  considered  in  Stabilimento  Metallurgico  Ugurt 
V.  Joseph,  189  App.  Div.  173,  .178  N.  Y.  Supp.  241,  decided  herewith, 
and  some  besides.  The  plaintiffs  allege  that  they  were  appointed 
general  agents  of  the  Alabama  corporation  for  the  sale  of  iron  and 
steel  materials  and  metals  in  Italy  upon  a  commission  basis.  The 
various  allegations  in  the  complaint  in  that  case  as  to  the  incorpora- 
tion of  the  Texas  company  and  the  filing  of  the  certificate  to  do  busi- 
ness under  the  trade-name,  the  assumption  of  the  contract  obliga- 
tions of  each  successor,  and  the  control  and  ownership  of  the  stock 
of  the  corporations  by  the  defendant  are  repeated,  except  in  this  case 
the  plaintiff  attaches  an  exemplified  copy  of  the  certificate  of  dis- 
solution of  the  Texas  corporation  and  in  the  body  of  the  complaint 
copies  the  certificate  for  use  of  the  trade-name  filed  with  the  county 
clerk,  while  in' the  other  the  fact  of  such  dissolution  and  of  the  filing 
of  the  certificate  was  alleged.  In  addition  to  the  different  theories 
of  liability  that  might  be  spelled  out  in  this  complaint  from  these 
allegations,  there  is  the  further  objection  that  in  each  of  the  two 
causes  of  action  the  plaintiffs  have  alleged  that  the  defendant  is  in- 
debted to  the  plaintiff  for  money  laid  out  and  expended  and  for 
charges  and  commissions  in  the  purchase  and  sale  of  goods,  wares, 
and  merchandise.  The  contract  does  not  provide  for  the  purchase  of 
merchandise,  nor  for  the  expenditure  of  money  in  behalf  of  the 
corporation.  Therefore  there  is  more  than  one  cause  of  action  stated 
in  each  of  the  separately  stated  and  numbered  cat;|ses  of  action  al- 
leged in  the  complaint. 

The  order  will  therefore  be  reversed,  with  $10  costs  and  disburse- 
ments, and  the  motion  granted,  with  $10  costs,  with  leave  to  the  plain- 
tiff to  serve  an  amended  complaint,  upon  payment  of  the  costs  with- 
in 10  days  after  the  service  of  a  copy  of  the  order  to  be  entered  here- 
in with  notice  of  the  entry  thereof.    Order  filed.    All  concur. 


J.  A.  KIRSOH  &  CO.,  Inc.,  r.  ROULSTON,  BBCKERT  &  CO.,  Inc. 

(Supreme  Court,  AppeUate  Term,  First  Department    October  27,  1919.) 

1.  Sales  ^s»162 — Constbuotivb  delxvkbt  of  goods  sold  in  possession  of 

^HIRD  person. 

Where  defendant  ordered  from  plaintiff  300  cases  of  evaporated  milk. 
Holly  brand,  to  be  shipped  from  warehouse,  and  defendant's  truckman 
refused  to  accept  the  milk  first  tendered  because  it  was  not  Holly  brand, 
whereupon  plaintiflTs  representative  gave  him  two  orders  on  another  ware- 
house, one  for  150  cases  of  milk,  and  the  other  for  150  cases  of  HoUy  milk, 
held  that,  where  those  in  charge  of  the  warehouse  told  the  trackman 
when  he  presented  the  orders  he  was  too  late,  there  was  no  constructive 
delivery;  Personal  Property  Law,  §  124,  subd.  3,  providing  that,  where 
goods  at  time  of  sale  are  in  possession  of  a  third  person,  the  seller  has  not 
fulfilled  his  obligation  to  deliver  unless  such  third  person  acknowledges 
to  buyer  that  he  holds  the  goods  on  the  buyer's  behalf. 

^s»For  otber  oaaea  mo  Mine  topic  ft  KBY-NUMBBR  in  all  Key-Numbered  Dlsesta  ft  Indexes 
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2.  Sa£X8  ^^162 — Obdebs  oh  wabkhoubx  not  ''documents  of  title." 

Orders  on  a  warehouse  to  deliver  cases  of  milk;  where  warehouse  re- 
ceipts are  retained  by  seller,  are  not  "documents  of  title,"  within  Per- 
sonal Property  Law,  §  124,  subd.  3,  relaiting  to  delivery  of  goods  in  pos- 
session of  a  third  person  other  than  the  seller. 

3.  Sales  ^=»164 — ^Butee  not  obliged  to  ▲cceft  pabtial  deliveby. 

Where  a  buyer  ordered  300  cases  of  Holly  brand  evaporated  milk,  and 
the  seller  could  not  deliver  that  number  of  cases  of  Holly  brand,  the  buyer 
was  not  obligated  to  accept  a  partial  delivery. 

Appeal  from  City  Court  of  New  York,  Trial  Term. 

Action  by  J.  A.  Kirsch  &  Co.,  Incorporated,  against  Roulston,  Beck- 
ert  &  Co.,  Incorporated.  From  a  judgment  on  a  directed  verdict  for 
plaintiff,  and  from  an  order  flenying  a  motion  for  new  trial,  de- 
fendant appeals.    Reversed,  and  new  trial  ordered. 

Argued  October  term,  1919,  before  GUY,  BIJUR,  and  DELE- 
HANTY,  JJ.  ^, 

John  I^.  Lyttle,  of  New  York  City  (Earle  W.  Webb,  of  New  York 
City,  of  counsel),  for  appellant. 
Benjamin  I.  Shiverts,  of  New  York  City,  for  respondent. 

GUY,  J.  This  is  an  action  for  goods  sold  and  delivered,  and  de- 
fendant appeals  from  a  judgment  entered  upon  a  verdict  directed  for 
plaintiff. 

Defendant  gave  a  written  order,  dated  February  14,  1919  (erro- 
neously stated  in  the  record  as  March  14,  1919),  for  300  cases  of 
evj^orated  milk.  Holly  brand,  to  be  shipped  at  once  "ex  warehouse." 
On  February  17  defendant  sent  its  truckman  to  plaintiff  for  the  mer- 
chandise. The  truckman  testified  that  plaintiff's  representative,  Miss 
Lobel,  gave  him  an  order  for  124  cases ;  that  he  returned  the  order 
to  Miss  Lobd,  whereupon  she  gave  him  another  order  on  the  Beach 
street  warehouse;  that  upon  presentation  of  the  order  at  the  Beach 
street  warehouse  the  clerk  brought  down  milk  which  was  not  the 
Holly  brand,  and  on  the  truckman's  refusal  to  take  it  the  clerk  gave 
him  back  the  order;  that  the  truckman  then  went  bade  to  plaintiff's 
place  of  business,  gave  the  last  order,  which  was  for  Artie  brand 
milk,  to  Miss  Lobel,  and  after  waiting  some  time  he  finally  got  two 
orders  on  the  York  Storage  &  Warehouse  Company,  one  for  the  de- 
livery to  defendant *of  ISO  cases  of  milk,  and  the  other  for  150  cases 
of  Holly  milk.  The  truckman  further  testified  that  at  about  4  o'clock 
in  the  same  afternoon  he  called  with  his  truck  at  the  York  warehouse 
and' presented  the  orders,  but  was  told  he  was  too  late;  that  there 
were  no  other  trucks  at  the  warehouse  then,  and  men  who  looked  like 
workmen  were  "standing  around  there" ;  and  that  on  other  occasions 
he  received  merchandise  from  the  same  warehouse  as  late  as  4 :30.  At 
no  time  afterward  did  defendant  send  for  the  merchandise.  On  Feb- 
ruary 19  it  returned  the  two  orders  to  the  brokers  who  made  the 
sale,  for  the  reason,  as  stated  in  the  letter  inclosing  the  orders,  that 
plaintiff  was  willing  to  sell  the  same  brand  of  milk  to  defendant 
through  a  different  broker  at  70  cents  a  case  less  than  the  contract 
price.    On  or  about  March  21  the  brokers  returned  the  orders  to  the 

^=>For  oUier  casM  see  same  topic  ft  KSY-NUMBBR  in  all  Key-Numbered  Dlgeeta  ft  Indexes 
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plaintiff,  with  a  copy  of  the  letter  received  by  them  from  defendant. 

Upon  the  trial  plaintiff  produced  a  receipt  from  the  York  Storage 
&  Warehouse  Company,  dated  February  17,  1919,  for  the  merchan- 
dise in  question,  and  showed  that  the  milk  had  not  been  taken  from 
the  warehouse.  The  warehouse  receipt  apparently  was  never  deliv- 
ered to  the  defendant.  At  the  close  of  the  case,  upon  defendant's 
motion  to  dismiss  and  plaintiff's  motion  for  the  direction  of  a  ver- 
dict, the  court  directed  a  verdict  for  the  plaintiff,  holding  that  the 
delivery  to  and  acceptance  by  the  defendant  of  plaintiffs  "written 
orders  on  the  warehouseman  was  sufficient  to  place  the  merchandise 
in  the  power  of  the  defendant,  and  under  the  authorities  delivery 
was  thus  established.  ! 

In  the  cases  cited  by  the  trial  judge  in  his  memorandum  there  are  I 

statements  which  justify  the  conclusion  reached.     For  instance,   in  I 

Gross  V.  Ajello,  132  App.  Div.  25,  at  we  27,  116  N.  Y.  Supp.  at 
page  382,  the  court  says  that —  ^ 

''The  deUvery  of  the  order  on  the  warehouse  for  the  peas  would  have  Justi- 
fied a  recovery  of  the  purchase  price" — citing  Salmon  v.  Brandmeier,  104  App. 
Div.  69,  93  N.  Y.  Supp.  273,  and  Horst  v.  Montauk  Brewing  Co.,  118  App. 
Div.  300,  103  N.  X.  Supp.  381. 

In  the  Salmon  Case  the  court  said  (104  App.  Div.  69,  93  N.  Y.     . 
Supp.  273) : 

"Where  manual  deUvery  of  goods  is  inconvenient  on  account  of  their  bulk  It 
is  unnecessary,  placing  the  goods  in  the  power  of  the  vendee  is  sufficient.  An 
actual  delivery  is  not  required.  A  symbolic  delivery  snfilces,  and  delivery  of 
an  order  on  the  warehouseman  may  be  enough."  Dunham  v.  Pettee»  8  N.  T. 
608. 

And  the  court  in  the  Horst  Case  restates  the  rule  as  laid  down  in 
the  Salmon  Case.  In  the  Horst  Case,  however,  there  was  the  ad- 
ditional fact  of  the  vendor  sending  to  the  vendee  warehouse  receipts 
for  the  merchandise  claimed  to  have  been  delivered  to  the  defendant. 

An  examination  of  the  authority  relied  upon  by  the  court  in  the 
Salmon  Case  (Dunham  v.  Pettee,  supra)  for  the  doctrine  herein  stated 
does  not  justify  the  conclusion  that  the  mere  giving  of  a  delivery  order 
upon  a  warehouseman  constitutes  a  delivery  of  the  goods,  so  as  to 
warrant  a  recovery  for  goods  sold  and  delivered.  The  Dunham  Case 
was  not  an  action  for  goods  sold  and  delivered.  There  plaintiffs  sold 
to  defendants  a  quantity  of  iron  stored  in  public  store,  upon  which 
the  sum  of  $750  was  paid  by  the  buyers ;  the  balance  of  the  purchase 
price  being  payable  on  delivery  within  60  days  from  the  date  of  the 
contract.  The  complaint  alleged  that  the  plaintiffs  were  ready  and 
willing  to  deliver  the  iron  to  the  defendants  and  receive  the  balance 
of  the  price  therefor,  and  in  all  respects  to  comply  with  the  terms  of 
the  contract  on  their  part,  and  that  they  within  the  60  days  mentioned 
in  the  contract  offered  and  tendered  to  defendants  the  iron,  but  that 
the  latter  were  not  ready  and  willing  to  receive  it  and  pay  the  balance 
of  the  price,  and  wholly  refused  to  do  so.  In  their  answer  defend- 
ants denied  that  plaintiffs  were  ready  and  willing  to  comply  with  the 
terms  of  the  contract,  or  that  they  offered  and  tendered  the  iron  to 
the  defendants.    It  appears  from  the  report  of  the  case  that  a  custom 
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house  permit  addressed  to  the  storekeeper  was  tendered  to  the  de- 
fendants, and  that  after  defendants'  alleged  default  it  was  agreed  be- 
tween plaintiffs  and  defendants  that  the  former  might  dispose  of  the 
merchandise  to  a  third  party  upon  a  sale  which  had  been  agreed  upon 
between  the  defendants  anxi  such  party  at  a  fixed  price  per  ton,  with- 
out prejudice  to  plaintiffs'  claim  for  the  difference  between  that  price 
and  the  price  fixed  in  the  contract  between  plaintiffs  and  defendants, 
or  to  defendants'  claim  for  a  restoration  of  the  $750  paid.  The 
jury  found  a  verdict  for  the  plaintiffs  for  the  difference  between  the 
contract  price  and  the  price  realized  on  the  resale.  The  appellate  court 
held  that  the  plaintiffs  were  excused  from  doing  more  than  was  actually 
done  toward  performance;  that  it  was  shown  that  the  storekeeper 
would  have  delivered  the  iron  without  payment  of  the  storage  due 
previous  to  the  date  of  the  contract ;  that  it  was  not  necessary  to  bring 
the  iron  to  the  defendants*  office  and  tender  it  there;  and  that  the 
offer  to  deliver  was  made  in  good  faith  and  in  substantial  compliance 
with  the  contract. 

[1-3]  It  is  clear,  therefore,  that  the  Dunham  Case  is  not  authority 
for  the  proposition  that  in  this  case  there  was  a  delivery  of  the  mer- 
chandise in  question.  Further,  the  statute  (Personal  Property  Law 
[Consol.  Laws,  c  41]  §  124,  subd.  3)  provides: 

''Where  the  goods  at  the  time  of  sale  are  in  the  possession  of  a  third  person, 
the  seller  has  not  fulfilled  his  obligation  to  deliver  to  the  buyer  unless  and 
until  such  third  person  acknowledges  to  the  buyer  that  he  holds  the 
goods  on  the  buyer's  behalf;  but  as  against  all  others  than  the  seller  the 
buyer  shaU  be  regarded  as  having  received  delivery  from  the  time  when 
such  third  person  first  has  notice  of  the  sale.  Nothing  in  this  section,  how- 
ever, shall  affect  the  operation  of  the  issue  or  transfer  of  any  document  of 
title  to  goods." 

Here  there  was  no  acknowledgment  on  the  part  of  the  warehouseman 
that  he  held  the  goods  on  defendants'  behalf;  and  it  is  evident  that 
the  delivery  orders,  the  warehouse  receipt  having  been  retained  by  the 
seller,  were  not  documents  of  title  within  the  meaning  of  the  act.  It 
is  notable,  too,  that  while  one  order  was  for  150  cases  of  Holly  brand 
milk,  the  other  order  for  the  remaining  ISO  cases  did  not  designate 
the  brand  of  milk,  and  in  view  of  the  different  attempts  of  the  plain- 
tiff to  comply  with  its  contract  in  February,  1917,  this  fact  may  be 
material,  for  unless  the  plaintiff  could  deliver  the  300  cases  of  Holly 
brand  milk  defendant  was  not  obligated  to  accept  a  partial  delivery. 

Judgment  and  order  reversed,  and  new  trial  ordered,  with  costs  to 
appellant  to  abide  the  event.    All  concur. 
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LORD  CONST.  00.  v.  EDISON  PORTLAND  CEMENT  CO. 

(Supreme  Court,  Aj^^ellate  Division,  First  Department     October  24,  1919.) 

1.  DiscovEBT  ^=»40 — Scope  ot  pulintiff's  exahhtation  or  defxetdant  bbvobb 

TBIAX. 

Plaintiir  is  entitled  to  examine  defendant  before  trial  only  as  tb  allega- 
tions of  complaint,  as  limited  by  bill  of  particulars. 

2.  Discovery  ^=»55— Affidavit  fahjnq  to  set  forth  facts  bbquised   by 

Code  defective. 

Affidavit  for  order  for  examination  by  plaintiff  of  defendant  before 
trial,  which  failed  to  set  forth  facts  required  by  Code  Civ.  Proc  f  872, 
subd.  1,  is  defective,  and  order  for  examination  obtained  thereon  will 
be  vacated. 

Appeal  from  Special  Term,  New  York  County. 

Action  by  the  Lord  Construction  Company  against  the  Edison  Port- 
land Cement  Company.  From  an  order  denying  defendant's  motion 
to  vacate  order  for  examination  of  defendant  before  trial,  defendant 
appeals.    Reversed,  and  motion  to  vacate  granted. 

Argued  before  CLARKE,  P.  J.,  and  DOWlrING,  PAGE,  MER- 
RELL,  and  PHILBIN,  JJ. 

Gregory,  Stewart  &  Wrenn,  of  New  York  City  (Allen  S.  Wrenn, 
of  New  York  City,  of  counsel),  for  appellant. 

Larkin  &  Ferry,  of  New  York  City  (Francis  C.  Nickerson,  of  New 
York  City,  of  counsel,  and  Albert  Stickney,  of  New  York  City,  on 
the  brief),  for  respondent. 

PHILBIN,  J.  [1,  2]  The  order  for  examination  is  entirely  too 
sweeping.  The  plaintiff  is  entitled  to  examine  only  as  to  the  allega- 
tions of  the  complaint  as  limited  by  the  bill  of  particulars.  More- 
over, the  affidavit  upon  which  the  order  for  examination  was  obtained 
fails  to  set  forth  the  facts  required  by  subdivision  1  of  section  872  of 
the  Code  of  Civil  Procedure. 

The  order  denying  the  motion  to  vacate  should  be  reversed,  with 
$10  costs  and  disbursements,  and  the  motion  to  vacate  granted,  with 
$10  costs.    Order  filed.    All  concur. 


KROLL  et  al.  v.  ORIENTAL  NAV.  CORPORATION. 
(Supreme  Court,  Appellate  Term,  First  Department.     October  27,  1919.) 

1.  Shipping  ^=>139(1) — Clause  in  bill  of  lading  limiting  liabilitt  valid. 

Clause  in  bill  of  lading,  limiting  liability  to  $100,  is  consistent  witb 
clause  providing  "that,  in  the  event  of  claims  for  short  delivery  when  the 
steamer  reaches  her  destination,  the  price  shall  be  the  market  price,"  and 
shipper  in  case  of  loss  in  transit  can  recover  only  $100,  despite  provision  of 
Barter  Act  §§  1,  2  (U.  S.  Oomp.  St.  §§  8029.  8030). 

2.  CONTBACTS  ^=»153 — EBTECT  must,  DP  POSSIBLE,   BE  GIVEN  TO  EYEBT  FABT. 

In  construing  a  contract  the  court  must  look  at  the  Instrument  as  a 
whole,  and  must  give  effect,  if  possible,  to  every  part  thereof. 

^s»For  other  cases  see  same  topic  &  KEY-NUMBER  In  all  Key-N  ambered  Dlsests  ft  Indezea 
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,   Appeal  from  City  Term  of  New  York,  Trial  Term.  . 

Action  by  Georges  KroU  and  another  against  the  Oriental  Naviga- 
tion Corporation.  Judgment  for  plaintiffs,  and  defendant  appeals. 
Judgment  modified,  and,  as  modified,  affirmed. 

Argued  May  term,  1919,  before  GUY,  BIJUR,  and  DELEHAN- 
TY,  JJ. 

Duncan  &  Mount,  of  New  York  City  (Russell  T.  Mount,  of  New 
York  City,  of  counsel),  for  appellant. 
I.  L.  Broadwin,  of  New  York  City,  for  respondent 

DELEHANTY,  J.  [1]  This  action  was  instituted  to  recover  dam- 
ages for  the  loss  of  a  lathe,  valued  at  $1,918.80,  shipped  by  the  plain- 
tiffs in  defendant's  boat  and  lost  in  transit  In  the  court  below  the 
trial  justice  following  a  decision  rendered  by  himself  in  the  case  of 
Mariani  Brothers,  Inc.,  v.  Thomas  Wilson  Sons  &  Co.,  Ltd.,  held 
that  a  clause  in  the  bill  of  lading  limiting  the  defendant's  liability  to 
$100  was  void  under  the  provisions  of  the  Harter  Act  (Act  Feb.  13, 
1893,  c.  105,  27  Stat.  445,  c.  105,  §§  1,  2  [U.  S.  Comp.  Stat.  §§ 
8029,  8030]),  and  directed  a  verdict  in  favor  of  the  plaintiff  for  the 
full  amount  of  the  claim.  In  the  meantime  the  AppeUate  Division  of 
this  department  has  reversed  the  case  upon  which  the  decision  here- 
in was  based  (Mariani  Brothers  Inc.  v.  Thomas  Wilson  Sons  &  Co., 
188  App.  Div.  617,  177  N.  Y.  Supp.  335),  but  plaintiff  still  claims 
to  be  entitled  to  affirmance  herein  under  a  clause  in  the  bill  of  lading 
which  provides: 

"(9)  Also  that,  in  the  event  of  claims  for  short  delivery  when  the  steamer 
reaches  her  destination,  the  price  shaU  be  the  market  price  at  the  port  of  des- 
tination on  the  day  of  the  steamer's  entry  at  the  custom  house,  less  all  charg- 
es saved." 

[2]  It  is  well  settled  that  in  construing  a  contract  the  court  must 
look  at  the  instrument  as  a  whole,  and  must  give  effect,  if  possible, 
to  every  part  thereof.  An  examination  of  the  bill  of  lading  herein 
discloses  that  the  foregoing  provision  is  not  in  conflict  with  the  pro- 
vision mutually  limiting  the  value  of  the  package  to  $100,  but,  on 
the  other  hand,  is  quite  consistent  therewith.  The  obvious  meaning 
of  the  two  clauses,  taken  together,  is  that  the  agreed  value  of  each 
package  does  not  exceed  $100,  and  that  in  the  event  of  a  claim  for 
short  delivery  the  price  shall  be  the  market  price  at  destination,  but 
not  exceeding  the  agreed  value  of  the  package. 

Judgment  modified,  bv  reducing  the  amount  thereof  to  $100,  with 
appropriate  interest  ana  costs  in  the  court  below,  and,  as  modified, 
affirmed,  with  costs  to  appellant  on  appeal.    All  concur. 
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LBWBNTHAIi  et  al.  ▼.  LEWBNTHAL  et  aL 

(Supreme  Oourt,  Appellate  Division,  First  Department     October  24,  1919.) 

Sales  «cs>218— RsvEsnoiNT  iir  seller  of  title  to  part  of  shipicbitt  rejected. 
Where  the  corporate  buyer  of  Imitation  pearls  from  a  German  house 
rejected  part  of  the  shipment  as  defective,  which  rejection  was  rati- 
fied by  the  seller,  and,  after  a  remittance  was  made  for  the  ship- 
ment, less  a  deduction  for  defective  pearls  held  subject  to  the  seller's 
order,  the  buyer  company  endeavored  to  return  the  defective  pearls, 
but  could  not  on  account  of  war  ccmdltions,  and  on  its  liquidation 
and  dissolution  the  defective  pearls  were  stored  in  the  name  of  the  buyer 
company  until  the  controversy  about  them  could  be  determined,  such 
pearls  did  not  belong  to  the  buyer  company ;  title  having  revested  in  the 
seller. 

Appeal  from  Special  Term,  New  York  County. 

Action  by  Benjamin  Lewenthal  and  another  against  Isaac  Le wen- 
thai  and  others.  From  an  interlocutory  judgment  directing  defend- 
ants to  account  for  certain  merchandise  as  assets  of  a  corporate  de- 
fendant, they  appeal.  Reversed,  and  judgment  entered  for  defend- 
ants, dismissing  the  complaint. 

Argued  before  CLARKE,  P-  J.,  and  DOWNING,  PAGE,  MER- 
RELI.,  and  PHILBIN,  JJ. 

S.  A.  Lowenstein,  of  New  York  City  (Paul  Armitage,  of  New 
York  City,  of  counsel),  for  appellants. 

Harry  Sammet,  of  New  York  City  (Max  D.  Steuer,  of  New  York 
City,  of  counsel,  and  Jerome  A.  Strauss  and  Harry  Sammet,  both 
of  New  York  City,  on  the  brief),  for  respondents. 

PAGE,  J.  The  action  is  brought  by  the  plaintiflFs,  as  stockholders 
and  directors,  to  recover  from  their  two  brothers  as  directors,  charg- 
ing a  waste  of  corporate  assets  of  the  Royal  Jewelry  Manufacturing 
Company.  While  the  complaint  specified  several  charges  of  waste, 
there  was  only  one  item  that  was  urged  on  the  trial,  and  that  was 
that  the  defendants  had  wrongfully  taken  481  dozen  of  imitation  pearl 
beads  out  of  the  storage  warehouse,  removed  them  to  their  individual 
place  of  business,  sold  some,  and  had  others  on  hand,  and  refused 
to  turn  over  or  account  for  the  same  to  the  plaintiffs  or  the  corpo- 
ration. 

Defendants  assert  that  these  goods  are  not  assets  of  the  corpo- 
ration, but  are  rejected  merchandise,  held  by  the  company  as  a  bailee 
for  the  vendor,  Alexander  &  Co.,  and  that,  acting  on  instructions  from 
that  concern,  they  took  and  disposed  of  these  goods,  and  that  the 
proceeds  belong  to  Alexander  &  Co. 

The  following  facts  were  found  by  the  court : 

The  four  Lewenthal  brothers  were  officers,  directors,  and  equal 
stockholders  in  this  corporation.  The  company  had  been  in  business 
for  some  years.  Prior  to  November  27,  1914,  the  jewelry  company 
had  for  many  years  purchased  imitation  pearl  beads  from  Alexan- 
der &  Co.,  whose  place  of  business  was  at  Gablonz,  Bohemia.  Dur- 
ing the  year  1914  the  jewelry  company  placed  orders  with  Alexan- 

^s»For  other  casei  see  same  topic  ft  KBT-NUMBBR  In  all  Key-Numbered  Digests  A  Indexes. 
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der  &  Co.,  and  received  various  shipments  of  beads.  The  corporation 
and  its  officers  discovered  that  "a  quantity  of  them  were  imperfect 
and  defective,  contained  milk  spots,  and  were  unmerchantable."  On 
the  27th  day  of  November,  1914,  the  corporation  wrote  to  Alexander 
&  Co.  the  following  letter: 

"Upon  examining  the  stock  of  A87,  88,  and  89  pearl  beads  received  on  your 
invoice  dated  July  25th,  which  arrived  here  on  September  16th,  we  find  a 
number  of  them  imperfect  They  show  the  same  milk  spots  as  those  we  re- 
ceived from  you  last  season.  We  are  now  examining  eacdi  string  carefully, 
and  win  let  you  know  at  next  writing  the  exact  number  and  quantities  that 
are  imperfect  We  wiU  hold  same  fubjed  to  yow  order,  Q9  they  cannot  le 
iold  in  the  condition  they  are  in.  Kindly  advise  U9  hy  return  mail  what  tfi«- 
poHtian  to  make  of  the  same,^ 

And  on  December  7,  1914,  it  wrote  the  following  letter : 

.    'We  give  you  below  an  itemized  list  of  the  pearls  received  in  bad  condition : 

A— 37 50  dozen 

38  134%       " 

89 152%      - 

65    8%      - 

2037    42%      - 

2192   r, 23%       - 

2103 54%       - 

2104    16%      " 

''As  written  you  before,  it  is  impossible  for  us  to  make  use  of  these  heads  in 
the  condition  they  are  in,  and  ice  icould  ask  you  to  kindly  advise  us  by  return 
fnaU  what  disposition  you  wish  us  to  make  of  the  same,  as  we  are  holding 
them  subject  to  your  orders 

In  answer  to  the  letter  of  November  27th  Alexander  &  Co.  wrote 
the  following  letter  to  the  defendant : 

"We  are  in  receipt  of  your  favor  27th  and  are  sorry  to  hear  that  from  the 
beads  37,  38,  30,  sent  25th  July.  Please  select  such  wlUch  are  not  good  and 
said  them  by  parcel  post  via  Italy  back,  and  we  wiU  credit  you  for  it:* 

Thereafter,  in  February,  1915,  the  defendant  corporation  debited 
the  account  of  Alexander  &  Co.  on  its  books  with  the  sum  of  $1,529.- 
20,  being  equivalent  to  7,551.63  kronen,  representing  the  purchase 
price  of  these  goods,  plus  duty  and  freight,  which  purchase  price, 
plus  duty  and  freight,  had  already  been  credited  to  Alexander  &  Co. 
on  its  books,  and  thereafter,  and  on  or  about  the  9th  day  of  March, 
1915,  the  defendant  corporation  made  up  a  statement  of  its  account 
with  Alexander  &  Co.,  deducting  7,551.63  kronen,  which  left  a  bal- 
ance due  Alexander  &  Co.  of  11,108.65  kronen.  The  defendant  cor- 
poration purchased  foreign  exchange  drawn  on  the  Wiener  Bank 
Verein  for  the  amotmt  of  11,108.65  kronen,  the  balance  shown  to  be 
due  by  the  said  statement,  and  inclosed  the  same,  with  the  statement 
aforesaid  in  the  following  letter: 

"We  indoee  draft  for  Kr.  11,108.65,  cohering  bUls  as  per  inclosed  statement, 
less  deductions  made  for  goods,  which  we  are  holding  subject  to  your  order. 
Tie  attached  duplicate  credit  memorandum  wUl  ewplain  these  deductions.*' 

Thereafter  Alexander  &  Co.  received  the  draft,  statement,  and  debit 
note,  and  accepted  the  same.  After  the  receipt  of  the  letter  of  March 
9,  1915,  Alexander  &  Co.  wrote  to  the  defendant  corporation  the 
following  letter,  under  date  of  January  25,  1916: 
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"The  pearls  87/38/89  ete^  which  you  hold  to  owr  disposition  amount  Kr. 
7,551.6S  and  169,55  cls  per  your  debits  notes,  please  take  out  of  tbe  storebouse- 
and  take  it  In  the  place  of  your  new  firm  302  Fifth  avenue.  As  soon  as  there 
will  be  a  possibility  to  ship  them  to  us,  yon  will  please  do  so/' 

This  letter  was  not  received  by  the  individual  defendants  until  the 
latter  part  of  August,  1916.  During  the  year  1915  they  had  en- 
deavored to  return  the  goods  to  Alexander  &  Co.,  but  owing  to  war 
conditions  were  unable  to  do  so,  and  the  goods  remained  packed  in 
the  place  of  business  of  defendant  corporation,  subject  to  the  order 
of  Alexander  &  Co.,  up  to  November  23,  1915,  at  which  date  the 
agreement  liquidating  the  corporation  was  entered  into  by  all  the 
parties  hereto.  In  this  agreement  it  was  provided  that  all  merchan- 
dise, fixtures,  and  furnishings  should  be  sold  at  public  auction  to  the 
highest  bidder  "except  the  merchandise  of  Alexander  &  Co.,  of  Gab- 
lonz,  Bohemia,"  and  certain  other  merchandise,  and  then  provided : 

"As  to  the  merchandise  c6noerning  which  there  is  a  controversy,  to  wit,  that 
of  Alexander,  ♦  •  ♦  it  is  agreed  that  the  same  be  stored  in  a  storage 
house  in  the  name  of  the  corporation  until  the  controversy  is  adjusted  or-  de- 
termined." 

•  I* 

The  agreement  also  provided  that  all  mail  addressed  to  the  Royal 
Jewelry  Manufacturing  Company,  excepting  such  as  may  contain 
remittances,  shall,  after  the  receipt  of  same,  be  transmitted  to  the 
purchaser  of  said  name  or  his  assignee,  who  shall  be  entitled  to  the 
sole  posssession  of  said  mail.  After  the  signing  of  this  agreement 
the  goods  of  Alexander  &  Co.  were  stored  in  the  Chelsea  Storage 
Warehouse  in  the  name  of  the  defendant  corporation.  The  letter  of 
January  25,  1916,  of  Alexander  &  Co.  addressed  to  the  Royal  Jewelry 
Manufacturing  Company  was  received  in  August,  1916,  by  the  indi- 
vidual defendants,  who  had  purchased  the  name,  merchandise,  etc., 
of  the  defendant  corporation,  and  continued  to  use  its  name  as  a 
trade-name. 

From  the  foregoing  findings  it  seems  very  clear  that  this  merchan- 
dise was  not  the  property  of  the  defendant  corporation,  but  was  the 
property  of  Alexander  &  Co. 

The  learned  trial  justice  in  his  opinion  discusses  the  right  of  the 
corporation  to  rescind,  stating  that  the  statute  (Personal  Property 
Law  [Consol.  Laws,  c.  41]  §  150)  does  not  authorize  the  rejection  of 
a  part  of  an  entire  shipment,  and  says  that  it  did  not  give  the  buyer 
the  right  to  select  and  retain  such  of  the  beads  in  each  shipment  as 
suited  it  and  reject  the  rest.  If  the  goods  had  been  returned  to  the 
seller  pursuant  to  their  rejection,  title  would  doubtless  have  revested 
in  the  seller.  He  overlooks,  however,  the  fact  that  the  right  to  re- 
scind, not  alone  is  not  questioned  by  Alexander  &  Co.,  but  it  was 
expressly  ratified,  and  that  the  disposition  of  the  goods  by  the  de- 
fendants in  taking  them  out  of  the  storage  warehouse  and  into  their 
possession  was  by  the  express  direction  of  Alexander  &  Co.  The 
goods  could  not  have  been  returned  because  of  the  condition  of  war 
that  existed  between  this  country  and  the  empire  of  Austria-Hungary. 
It  is  not  necessary  that  the  goods  should  be  physically  returned  to  the 
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seller,  if  he  accepts  a  tender,  and  exercises  dominion  over  and  directs 
the  disposition  of  them. 

The  learned  trial  justice  also  states  that  the  letter  of  the  counsel, 
Mr.  Werner,  under  date  of  May  23,  1916,  negatives  the  conclusion 
that  the  rescission  had  been  accepted  by  Alexander  &  Co.  In  making 
this  statement  he  overlooks  the  fact  that  the  letter  of  January  25, 
1916,  of  Alexander  &  Co.,  was  not  received  until  August,  1916,  and 
therefore  at  the  time  the  letter  was  written  by  Mr.  Werner  these 
goods  were  being  held  subject  to  the  order  of  the  seller,  and  the 
return  of  them  had  not  been  acc^ted.  The  learned  counsel  for 
the  respondent  in  his  brief  argues  that  debiting  the  account  of  Alex- 
ander &  Co.  with  the  value  of  these  goods  shows  that  the  corporation 
had  paid  for  them  prior  thereto,  but  this  argument  is  unsound.  It  is 
shown  that  there  was  a  credit  balance  in  Alexander  &  Co.'s  account, 
which  included  the  value  of  these  goods,  together  with  the  freight 
and  other  charges,  and  the  entering  of  the  same  as  a  debit  against 
Alexander  &  Co.  was  a  necessary  bookkeeping  entry.  These  goods 
were  never  paid  for  by  the  defendant  corporation,  for  the  reason  that 
only  the  balance  of  the  account  was  paid  by  the  draft  of  March  9, 
1915. 

The  interlocutory  judgment  should  be  reversed,  with  costs,  and 
judgment  entered  for  the  defendant,  dismissing  the  complaint,  with 
costs.    Settle  order  on  notice.    All  concur. 


(189  App.  Div.  312) 

PEOPLE  V.  ABKAITIS. 

(Supreme  Court,  Appellate  Division,  Second  Department    October  81,  1919.) 

1.  Rape  ^=»54(2) — Complainant's  disclosixbes  not  cobboboratinq  evidenob. 

In  a  prosecution  for  rape,  under  a  count  charging  sexual  intercourse 
with  a  female  not  defendant's  wife  and  under  the  age  of  18  years,  under 
Penal  Law,  |  2010,  the  court's  refusal  to  charge  that  disclosures  by  the 
complainant  of  the  aUeged  fact  that  the  defendant  had  sexual  intercourse 
with  her  are  not  to  be  taken  as  the  corroborative  evidence  required  by 
section  2013  was  error. 

2.  Rape  ®=;»54(2) — Defendant's  keeping  company  with  heb  and  being  at 

PLACE  OF  ALLEGED  CBIME  AS  COBBOBOBATING  COMPLAINANT. 

In  a  prosecution  for  rape,  under  Penal  Law,  §  2010,  under  a  count  charg- 
ing sexual  intercourse  with  a  female  under  18  years  of  age,  not  defend- 
ant's wife,  it  was  error  for  the  court  to  refuse  to  charge  that  the  fact  that 
defendant  was  "keeping  company"  with  complainant,  and  "was  at  the 
place  where  the  alleged  offense  is  stated  to  have  taken  place,  is  not  of 
itself  the  corroboration  as  required  by  the  statute"  (section  2013). 

3.  Criminal  law  ^=:»822(1),  829(12) — Refuaal  of  pbopeb  instbuctions  not 

CUBED   BY  instbuctions  GIVEN. 

The  rule  that  a  charge  must  be  considered  as  a  whole,  and  Its  correct- 
ness is  not  to  be  resolved  upon  Isolated  parts,  is  applicable  where  it  can  be 
seen  with  "reasonable  certainty"  that  ^rror  in  isolated  parts  neither  mis- 
led the  Jury  nor  influenced  the  verdict,  and  court's  instruction  on  corrob- 
orative evidence  held  not  to  cure  the  harm  of  its  refusals  of  defendant's 
instructions  on  corroboration  of  complainant  in  a  prosecution  for  rape. 

^For  oUier  cases  see  same  topic  &  KEY>NUMBER  in  all  Key-Numbered  Digests  A  Indexes 
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Appeal  from  Kings  County  Court. 

August  Abraitis  was  convicted  of  the  crimes  of  rs4)e  in  the  second 
degree,  abduction,  and  assault  in  the  second  degree,  and  from  such 
judgment,  and  also  from  an  order  denying  his  motion  for  a  new 
trial  on  the  ground  of  newly  discovered  evidence,  he  appeals.  Judg- 
ment and  order  reversed,  and  new  trial  ordered 

Argued  before  JENKS,  P,  J.,  and  MILLS,  RICH,  KELLY  and 
JAYCOX,  JJ. 

Harry  H.  Oshrin,  of  New  York  City,  for  the  appellant. 
Ralph  E.  Hemstreet,  Asst.  Dist.  Atty.,   of  Brooklyn  (Harry   E. 
Lewis,  Dist.  Atty.,  of  Brooklyn,  on  the  brief),  for  the  People. 

JENKS,  P.  J.  [t,  2]  The  defendant  was  found  guilty  in  the  Coun- 
ty Court  upon  an  indictment  for  rape  in  the  second  degree,  abduction, 
and  assault  in  the  second  degree.  He  comes  to  this  court  with  a 
certificate  of  reasonable  doubt.  The  count  for  rape  charged  sexual 
intercourse  with  a  female  not  his  wife,  under  the  age  of  18  years. 
Section  2010,  Penal  Law  (ConsoL  Laws,  c,  40).  The  court  refused 
under  exception  to  charge  that  disclosures  by  the  complainant  of  the 
alleged  fact  that  the  defendant  had  sexual  intercourse  with  her  are 
not  to  be  taken  as  corroborative  evidence  such  as  the  statute  requires. 
Section  2013,  Penal  Law.  The  court  refused,  under  exception,  to 
charge  that  the  fact  that  the  defendant  was  "keeping  company"  with 
the  woman,  and  "was  at  the  place  where  the  alleged  offense  is  stated 
to  have  taken  place,  is  not  of  itself  the  corroboration  as  required  by 
the  statute."  Id.  The  requests  presented  sound  propositions  of  law. 
People  V.  Carey,  223  N.  Y.  519,  119  N.  E.  83,  and  People  v.  Kingsley, 
166  App.  Div.  320,  151  N.  Y.  Supp.  980,  respectively. 

[3]  The  learned  and  able* assistant  district  attorney  does  not  gain- 
say die  law  of  the  requests,  but  submits  that  the  court  did  not  charge 
otherwise,  and  contends  that  the  terms  of  the  refusals  did  not  indicate 
that  the  court  thought  that  the  requests  were  unsound ;  and  the  coun- 
sel points  out  that  the  court,  in  comment  upon  the  requests,  said 
that  it  had  already  charged  on  the  subject  of  corroboration,  and  that 
it  declined  "to  assume  your  [the  jury's]  prerogative,  and  pick  out 
any  particular  part  of  the  evidence  as  corroboration  or  as  failure  of 
corroboration,"  but  that  it  submitted  "the  whole  question,  whether 
on  all  the  evidence  here  presented  there  is  corroboration."  It  is  true 
that  prior  to  these  requests  the  court  had  said  that  as  to  the  counts 
of  rape  and  abduction  "it  is  requisite  that  there  be  corroboration,  be- 
cause the  unsupported  testimony  of  the  complaining  witness,  the 
young  girl,  as  to  the  elements  that  go  to  make  up  the  crime,  .would  not 
be  sufficient — ^that  must  be  corroborated" — ^but  nothing  more.  And 
it  is  true  that  after  the  jury  had  retired,  and  had  returned  to  the 
courtroom  for  instruction  as  to  "what  is  meant  by  corroborative 
evidence,"  the  court  did  explain  the  nature  of  corroborative  evidence 
in  general  terms  that  are  not  exceptionable. 

The  rule  that  the  charge  of  the  court  must  be  considered  as  a  whole, 
and  its  correctness  is  not  to  be  resolved  upon  isolated  parts  to  which 
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we  are  cited,  is  applied  when  it  can  be  seen  with  "reasonable  cer- 
tainty" that  error  in  an  isolated  part  or  parts  neither  misled  the  jury 
nor  influenced  their  verdict.  People  v.  Dimick,  107  N.  Y.  at  page 
26,  14  N.  E.  178;  People  v.  McCaUam,  103  N.  Y.  587,  P'N.  E.  502. 
I  cannot  conclude  "with  reasonable  certainty"  that  the  court's  dis- 
position of  the  subject  of  corroborative  evidence  undid  the  harm  that 
was  inherent  in  the  refusals  of  the  said  specific  requests.  The  facts 
remain  that  the  court  had  refused  to  charge  that  opportunity  was 
not  of  itself  corroboration  that  the  statute  requires;  that  the  dis- 
closure of  the  alleged  fact  that  defendant  had  sexual  intercourse 
with  the  complaint  "is  not  to  be  taken  as  corroborative  evidence  such 
as  the  statute  requires."  These  requests  were  not  limited  to  the 
asking  of  the  court  to  disintegrate  the  testimony  for  the  purpose 
of  instruction  as  to  isolated  parts  thereof,  but  asked  for  instructions 
that  certain  kinds  of  testimony  were  not  evidence  of  corroboration 
within  the  contemplation  of  the  said  statute. 

I  think  it  was  the  duty  of  the  court  upon  such  requests  to  declare 
whether  certain  testimony  was  evidence  of  corroboration;  yet  we 
find  that  the  court  in  effect  refused  to  rule,  because  it  would  not  pick 
out  parts  of  the  testimony.  When  the  court  declined  to  exercise  its 
"prerogative,"  upon  the  theory  that  it  would  not  interfere  with  the 
"prerogative"  of  the  jury,  the  court  in  effect  cast  its  duty  upon  the 
jury. 

As  I  think  these  exceptions  well  taken  were  fatal  to  the  judgment, 
I  advise  that  the  judgment  and  order  of  the  County  Court  of  Kings 
County  be  reversed,  and  a  new  trial  ordered.    All  concur. 


BICHLEB  V.  KAHNWEILEB  et  al. 
(Supreme  Cknirt,  Appellate  Term,  First  Department    October  27,  1919.> 

t  PbIKCXPAL  and  AOBNT  ^S»104(2) — ^ATTCHOBITT  of  salesman  to  WAB9ANT  IfBB- 
CHANDISE. 

A  salesman  with  authority  to  seU  has  no  antborlty  to  warrant  the  mer- 
chandise sold,  unless  he  has  been  g^ren  express  authority  to  do  so,  or  un- 
less such  authority  can  be  Implied  from  the  fact  that  it  is  customary  for 
agents  to  give  a  warranty  on  sales  of  merchandise  of  that  description. 

2.  PbiNCIPAL  AND  AGENT  ^=»119(6) — ^BUBDSN  OF  PROVING  AtJTHOBITT  OF  SALES- 
MAN TO  WABBANT  GOODS. 

Buyer,  who  relies  on  warranty  made  by  skier's  salesman,  has  the  bur- 
den of  proving  the  express  authority  of  the  salesman  to  warrant  the 
goods,  or  the  custom  from  which  the  implied  authority  to  so  do  is  pre- 
•  snmed. 

8.  PbINCIPAL   and    AGENT    «=»166(4)— BATIFICATION    or    WABBANTY    MADS    BT 
SALESMAN. 

Where  agent's  authority  was  limited  to  soliciting  orders  subject  to  a|>- 
proval  of  seller,  mere  deUvery  of  goods  and  acceptance  of  part  of  pur- 
chase price,  without  actual  knowledge  of  the  making  of  warranty  by  sales- 
man, did  not  render  seUer  liable  for  representations  of  salesman  on  ground 
of  ratification. 

4=97or  other  casei  Me  same  topic  ft  KBT-NUMBER  in  aU  Key-Numbered  Digests  ft  Indexes 
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4.  Sales  ^=>27B(3) — ^Implied  wabbantt  of  fitxess  on  disclosttbe  of  fubfosx 

BY  BUYER. 

Where  seller  and  buyer  were  on  equal  footing  as  to  ability  to  Judge 
fitness  of  goods  for  intended  purpose,  buyer's  disclosure  of  purpose  for 
which  goods  were  Intended  was  insufficient,  under  Personal  Property 
Law,  §  96,  subd.  1,  to  raise  implied  warranty  of  fitness  for  such  purpose,  in 
absence  of  evidence  that  buyer  in  placing  order  relied  on  seller's  skill  and 
judgment. 

Appeal  from  City  Court  of  New  York,  Trial  Term. 

Action  by  Samuel  Eichler  against  Mina  Kahnweiler  and  another. 
From  a  judgment  for  defendant  upon  the  verdict  of  a  jury,  and  from 
an  order  denying  a  motion  to  set  aside  the  verdict,  plaintiff  appeals. 
Reversed,  and  new  trial  ordered. 

Argued  October  term,  1919,  before  GUY,  BITUR,  and  DELEHAN- 
TY,  JJ. 

Henry  Amster,  of  New  York  City  (Louis  Salant,  of  New  York  City, 
of  counsel),  for  appellant. 

Maurice  L.  Shaine,  of  New  York  City  (Edward  C.  Weinrib  and 
Louis  Richman,  both  of  New  York  City,  of  counsel),  for  respondents. 

DELEHANTY,  J.  Plaintiff,  as  the  assignee  of  the  Metropolitan 
Lumber  Company,  instituted  this  action  to  recover  a  balance  of  $1,106.- 
35  with  interest,  the  purchase  price  of  oak  lumber  sold  and  delivered  to 
the  defendants ; '  part  payments  having  been  made  in  the  sum  of  $800. 
The  order  for  the  purchase  and  sale  of  the  merchandise  was  in  writing, 
signed  by  the  defendants,  and  specified  that  the  same  should  be  oak  of 
designated  dimensions  and  at  stated  prices.  The  pleadings  and  the 
record  show  that  in  the  court  below  the  respondents  contended'  there 
was  no  obligation  on  their  part  to  pay  for  the  goods,  inasmuch  as  the 
lumber  failed  to  conform  to  a  warranty  made  by  the  salesman  at  the 
time  the  merchandise  was  ordered.  The  learned  trial  justice  correct- 
ly charged  the  jury: 

"If  you  should  further  find  that,  in  making  that  repres6ntati<Mi  over  his 
signature,  Morris,  the  selling  agent,  did  not  have  authority  to  do  so,  that  his 
employer,  the  plaintiff,  never  gave  him  authority  to  make  representations  or 
warranties  of  that  kind  as  to  the  quality  of  the  goods  sold,  but  that  matters 
of  that  kind  could  only  he  binding  when  referred  back  to  the  house — ^that 
is,  to  the  plaintiff— and  signed  by  it,  then,  even  though  the  warranty  were 
given,  it  would  be  unavailing  to  the  defendant  here." 

[1]  It  is  an  established  rule  of  law  that  a  salesman  with  authority 
to  sell  has  no  authority  to  warrant  the  merchandise  sold,  unless  he 
has  been  given  express  authority  to  do  so,  or  unless  such  authority 
can  be  implied  from  the  fact  that  it  is  customary  for  agents  to  give  a 
warranty  on  sales  of  merchandise  of  that  description. 

[2]  The  further  rule  is  equally  well  established  that  the  burden  is 
upon  the  vendee,  who  relies  upon  the  warranty,  to  prove  either  the  ex- 
press authority  or  the  custom  from  which  the  implied  authority  is 
presumed.  In  the  case  at  bar  the  defendants  gave  no  proof,  either  that^ 
Morris  had  express  authority  from  the  Metropolitan  Lumber  Company 
to  warrant  the  lumber,  or  that  it  was  customary  for  lumber  salesmen  to 

^s»For  other  cases  see  same  topic  &  KEY-NUMBER  in  all  Key-Numbered  Digests  A  Indexes 
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give  warranties  of  the  kind  relied  upon  by  the  defendants.  The  only 
proof  upon  the  subject  was  furnished  by  a  witness  for  the  plaintiff,  the 
manager  of  the  lumber  company,  to  the  effect  that  the  authority  of 
Morris  was  limited  to  soliciting  business,  subject  to  the  approval  of 
his  employers.  The  court,  therefore,  erred  in  refusing  to  grant  the  mo- 
tion made  by  the  plaintiff  for  the  direction  of  a  verdict. 

[3]  Nor  can  a  ratification  of  the  acts  of  the  salesman  be  spelled  out 
from  the  evidence  adduced.  No  actual  knowledge  of  the  making  of 
the  warranty  having  been  brought  home  to  the  plaintiff,  the  mere  de- 
livery of  the  goods  and  acceptance  of  part  of  the  purchase  price  is  not 
sufficient  to  render  him  liable  for  the  representations  of  the  salesman. 

[4]  Lastly,  the  court  committed  reversible  error  in  charging,  at  the 
request  of  counsel  for  defendants,  that  if  the  defendant  disclosed  to 
the  salesman  the  purpose  for  which  the  lumber  was  used,  then  there 
was  an  implied  warranty  of  fitness  for  that  purpose.  The  subsection 
of  the  Personal  Property  Law  covering  a  transaction  such  as  this 
provides  that  it  must  appear  that  the  buyer  relies  upon  the  seller's  skill 
or  judgment  before  an  implied  warranty  arises.  Personal  Property 
Law  (Consol.  Laws,  c.  41)  §  96,  subd.  1.  So  far  as  skill  and  knowledge 
of  the  goods  are  concerned,  it  would  seem  from  the  record  that  both 
parties  were  upon  an  equal  footing  as  to  the  ability  to  judge  of  the  fit- 
ness of  the  lumber  in  question  for  the  purposes  for  which  it  was  in- 
tended and  there  is  nothing  to  show  that  the  defendants,  in  placing  the 
order,  were  relying  upon  the  seller's  skill  and  judgment. 

The  judgment  should  accordingly  be  reversed,  and  a  new  trial  or- 
dered, with  costs  to  appellant  to  abide  the  event.    All  concur; 


ROSBN  y.  DBUSS  et  aL 

(Supreme  Court,  AppeUate  Term,  First  Department    October  27,  1919.) 

1.  Master  and  aiaivAJNT  ^=:»40(2) — ^EviDBflrcB   apmisszbijb   in   aotion   fob 

WBONOrUL  DISCHARGE. 

In  action  for  wrongful  discharge  of  designer,  employed  under  contract 
anthorizing  his  discharge  If  he  should  prove  unsatisfactory,  evidence  aa 
to  whether  ^employer  employed  or  needed  another  designer  f  oUowlng  dis- 
charge was  material  upon  question  of  whether  alleged  dissatisfaction  was 
the  real  cause  of  the  discharge. 

2.  Master  and    servant   ^::^40(2) — Evideiwe   admissible   in    action   fob 

WRONGFUL  DISCHABGE. 

In  action  for. wrongful  discharge  of  designer,  employed  under  contract 
authorizing  his  discharge  if  he  should  prove  unsatisfactory,  where  em- 
ployer aUeged  dissatisfaction  because  of  errors  in  calculation  of  quantity 
of  goods,  requiring  the  raising  of  prices  on  price  tickets  after  the  goods 
had  been  made  up,  evidence  that  prices  had  been  raised  because  of  advance 
in  cost  of  material  was  admissible  upon  question  of  whether  alleged  uis- 
satisfaction  was  real. 

3.  EvioxNOB  ^s»5Q0— Weight  of  evidence  as  affeoted  bt  testimony  at 

FORMER  TRIAL. 

An  instruction  that  jury,  in  considering  weight  of  testimony  of  certain 
employ^,  might  consider  that  they  had  testified  on  a  previous  trial,  when 
not  employed,  was  improper ;  such  fact  being  immaterial. 

^ssFor  other  cases  eee  same  topic  ft  KBY-NUMBBR  in  aU  Key-Numbered  Diseets  ft  Indexes 
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Appeal  from  City  Court  of  New  York,  Trial  Term. 

Action  by  Meyer  Rosen  against  David  Druss  and  another.  From  a 
judgment  for  defendants,  entered  upon  a  verdict  of  a  jury,  plaintiff 
appeals.    Reversed,  and  new  trial  ordered. 

Argued  October  term,  1919,  before  GUY,  BIJUR,  and  DELEHAN- 
TY,  JJ. 

Jacob  Manheim,  of  New  York  City,  for  appellant 
I.  Gainsburg,  of  New  York  City  (H.  Danziger,  of  New  York  City, 
on  the  brief),  for  respondents. 

BIJUR,  J.  Plaintiff  sued  for  damages  for  wrongful  discharge  from 
his  employment  as  a  designer  in  defendants'  factory.  The  contract 
provides  that  the  defendants  may  discharge  the  plaintiff  if  he  should 
*'at  any  time  prove  unsatisfactory"  to  defendants. 

Both  sides  are  agreed  that  the  learned  judge  below  correctly  inter- 
preted the  law  as  applicable  to  the  case,  to  the  effect  that  defendants 
were  entitled  to  discharge  the  plaintiff  at  any  time  if  they  were  dis- 
satisfied with  his  services,  but  that  the  dissatisfaction  must  be  genuine, 
and  be  the  real  cause  of  the  discharge.  Beck  v.  Only  Skirt  Co.,  176 
App.  Div.  867,  163  N.  Y.  Supp.  786;  Studner  v.  H.  &  N.  Carburetor 
Co.,  Inc.,  185  App.  Div.  131,  172  N.  Y.  Supp.  836. 

[1]  But,  notwithstanding  that  the  trial  judge  further  charged  that 
the  defendants  "could  not.  discharge  the  plaintiff  simply  for  the  pur- 
pose of  getting  rid  of  him  or  of  reducing  their  expenses,"  he  refused 
to  allow  plaintiff's  counsel  on  cross-examinaddn  to  ask  the  defendants 
whether,  after  plaintiff's  discharge,  they  **took  another  designer  on"; 
also  "whether  they  needed  a  designer  any  more  at  that  time."  It  is  ap- 
parent that,  if  plaintiff  could  have  shown  that  no  designer  was  requir- 
ed at  the  time  of  plaintiff's  discharge,  that  fact  would  constitute  a 
material  circumstance  for  the  consideration  of  the  jury  in  determin- 
mg  whether  the  alleged  dissatisfaction  was  the  real  cause  of  plaintiff's 
discharge. 

[2]  Similarly,  defendants  having  claimed  that  the  chief  cause  of 
their  dissatisfaction  was  errors  by  plaintiff  in  the  calculation  of  the 
quantity  of  goods  required  for  making  up  the  various  styles  of  gar- 
ments, and  tfiat  defendants  were  consequently  under  the  necessity  of 
raising  the  price  on  their  price  tickets  after  the  goods  had  been  made 
up,  plaintiff's  counsel  was  prevented  from  asking :  "Did  you  ever  raise 
the  price  of  your  garments  because  the  materials  were  going  up  that 
season?"  This  question  was  not  objected  to  as  irrelevant  or  imma- 
terial, but  only  in  respect  to  its  form.  It  was  manifestly  introductory 
to  further  questions,  designed  to  show  that  the  change  in  the  prices 
which  defendants  claimed  were  made  were  induced,  not  by  the  al- 
leged errors  in  calculation  by  plaintiff  (which  he,  by  the  way,  denied), 
but  by  the  rise  in  the  price  of  material.  Had  plaintiff  been  able  to 
establish  this  fact,  it  would  have  had  a  material  bearing  on  the  issue 
whether  the  alleged  dissatisfaction  was  real  or  only  feigned. 

[3]  In  the  course  of  the  trial,  also,  testimony  was  given  by  two  of 
the  defendants'  present  employes,  and  the  learned  trial  judge  instruct- 
ed the  jury  that,  in  considering  the  weight  to  be  attached  to  their  tes- 
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timony>  it  might  take  into  consideration  the  fact  that  they  had  testified 
on  a  previous  trial  of  this  case,  when  they  were  not  employed  by  the 
defendants.  There  was  no  evidence  in  the  case  as  to  what  testimony 
these  witnesses  had  given  on  the  former  trial,  but,  even  had  there  been, 
the  fact  was  immaterial. 

Judgment  reversed,  and  new  trial  ordered,  with  costs  to  appellant 
to  abide  the  event.    All  concur. 


(189  App.  Div.  102) 

SOCIETA  ITAUANA  PROORBSSO  DUOA  DEGU  ABRUZZI  ▼. 
YIOCHIAJEIIBLLB. 

(Supreme  Court,  AppeUate  Division,  Second  Department    October  10,  1919.) 

1.  Associations  ^cs>l8 — ^Vauditt  of  sLKonon  of  psbsidsnt. 

Where  by-law  of  association  declared  one  year  as  the  official  term  of 
the  president  of  the  association,  the  election  of  a  president  prior  to  ter- 
mination of  the  term  of  a  previoasly  duly  elected  president,  who  has  not 
resigned  or  been  removed,  is  void. 

2.  Associations  ^cs>18— Dxtebmuvation  of  olaiicb  to  pbesidbnot  of  asso- 

ciation. 

Question  which  of  two  rival  claimants  is  president  of  certain  associa- 
tion cannot  be  determined  in  action  of  replevin. 

Appeal  from  Orange  County  Court. 

Action  1^  the  Societa  Italiana  Progresso  Duca  Degli  Abruzzi  against 
Alphonsc  S.  Vicchiarielle,  From  a  judgment  for  plaintiff  in  an  action 
in  replevin,  and  from  an  order  denying  a  motion  for  a  new  trial,  de- 
fendant appeals.    Reversed,  and  complaint  dismissed. 

Argued  before  JENKS,  P.  J.,  and  MILLS,  RICH,  PUTNAM,  and 
BLACKMAR,  JJ. 

John  Palmieri,  of  New  York  City,  for  appellant. 
Peter  J.  Brancato,  of  New  York  City,  for  respondent 

PER  CURIAM.  [1]  Defendant's  election  as  president  at  the  meet- 
ing of  January  29,  1917,  having  been  proved,  following  the  terms  of 
by-law  IV,  declaring  one  year  as  the  official  term,  his  tenure  for  that 
time  was  protected,  making  a  different  case  from  that  of  an  association 
without  such  a  by-law  as  in  Ostrom  v.  Greene,  161  N.  Y.  353,  55  N. 
E.  919.  Hence,  without  defendant's  resignation  or  removal,  there 
could  be  no  vacancy  to  be  filled  by  another  election  within  the  year, 
and  the  so-called  election  in  April,  under  which  plaintiff  claimed  ti- 
tle, was  void. 

[2]  Plaintiff's  president  is  entitled  to  the  possession  of  the  chattels 
\yhich  are  the  subject  of  this  action.  The  action  turns  upon  the  ques- 
tion which  of  the  rival  claimants  is  plaintiff's  president,  and  that  ques- 
tion cannot  be  determined  in  this  action.  Concord  Society  v.  Stanton, 
38  Hun,  1. 

It  follows  that  the  judgment  and  order  of  the  County  Court  of 
Orange  County  must  be  reversed,  and  the  complaint  dismissed,  with 
costs. 


^»For  oUier  cases  see  same  topic  &  KEY-NUMBER  in  all  Key-Numbered  Digests  A  Indexes 
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BAST  ROCHESTER  CONST.  CO.,  Inc.,  v.  BTBR  et  al. 

(Supreme  Court,  Special  Term,  Monroe  County.    November  3, 1919.) 

1.  DiacovEBT  ^=»83 — Ow  examination  of  deivndant  befobe  trial,  hatebi- 

ALITT  OF  TESTIHONT  AND  FAIBNES8  OF  APPLICATION  QTHSSTIONS  FOB  GOUBT. 

On  application  for  examination  of  defendant  before  trial,  the  necessity 
and  materiality  of  the  testimony  is  a  question  for  the  court,  as  is  also  the 
good  faith  and  fairness  of  the  application. 

2.  DiSCOVEBT  «=»36— PUBPOSB   OF  EXAMINATION   OF  DEFENDANT  BEFOBE  TBIAL. 

The  fundamental  purpose  of  the  examination  of  the  defendant  before 
trial  is  to  enable  the  moving  party  to  obtain  testimony  for  use  at  the 
trial  in  support  of  his  cause  of  action  as  alleged  in  his  pleading,  and  not 
to  enable  him  to  cross-examine  his  adversary,  nor  to  put  his  adversary 
on  record,  nor  that  he  may  prepare  his  rebuttal. 

3.  DiSeoVEBT  ^=5»36 — OBDSB  fob  examination  befobe  TBIAL  NOT  ALLOWED  AS 

TEST  OF  ISSUES. 

An  application  to  examine  the  defendant  as  a  witness  before  trial  can- 
not be  properly  granted  for  the  sole  purpose  of  enabling  a  Utigant  to  ex- 
amine his  adversary,  or  his  adversary's  witnesses,  to  ascertain  whether  or 
not  he  will  be  able  to  maintain  his  cause  of  action  or  to  succeed  against 
an  asserted  affirmative  defense. 

4.  DiSCOVEBT  ^s>41 — ^Extent  of  examination  bbfobb  tbial  in  action  fob 

FALSE  BEPBESENTATIONS. 

V  In  an  action  for  damages  for  false  and  fraudulent  representations,  if 
the  representations  claimed  to  have  been  made  and  relied  on  were  false, 
defendant  not  intending  to  do  as  he  represented  he  would,  such  false 
statement  may  be  deemed  the  statement  of  a  material  existing  fact,  be- 
cause it  falsely  represented  the  state  of  his  mind,  upon  which  issue  the 
testimony  of  defendant's  conduct  thereafter  is  important,  and  as  to 
which  matters  the  defendant  may  be  examined  as  a  witness  before  the 
triaL 

Action  by  the  East  Rochester  Construction  Company,  Incorporated, 
against  Harry  C.  Eyer  and  others.  Hearing  on  motion  to  vacate  an 
order  for  the  examination  of  the  defendant  Eyer  before  trial.  Motion 
denied. 

Warren,  Shuster  &  Case,  of  Rochester,  for  the  motion. 
James  M.  E.  O'Grady,  of  Rochester,  opposed. 

THOMPSON,  J.  In  the  complaint,  in  an  action  for  damages  for 
false  and  fraudulent  representations,  it  is  alleged,  with  other  things, 
that  the  defendants  falsely  represented  to  plaintiff : 

"That  the  defendants  intended  to  construct  concrete  pavements  and  side- 
walks upon  said  property  as  soon  as  the  weather  would  permit  in  the  spring 
of  1917.  That  concrete  sidewalks,  sewers,  water  mains,  and  gas  mains  would 
be  laid  in  the  streets,  avenues,  and  boulevards  upon  said  tract  at  the  same 
time,  and  that,  when  begun,  the  work  of  such  construction  would  be  pushed 
continuously  to  completion." 

The  answer  of  the  defendant,  here  sought  to  be  examined,  denies 
tffcse  allegations,  and  alleges  that  he  did  say : 

"That  if  Brotsch  would  proceed  to  erect  the  50  houses  described  in  the  con- 
tract that  Eyer  would  attempt  to  get  the  village  to  open  up  and  improve  the 
streets  and  build  sidewalks  in  the  vicinity  of  the  lots  described  in  the  com- 
plaint, and  that  the  defendant  Eyer  intended  to  and  would,  early  in  the 
spring  of  1917,  i»e  his  influence  with  the  village  to  get  them  to  extend  the 

^=9For  other  caies  see  Bame  topic  &  KEY-NUMBER  in  all  Key-Numbered  Digests  A  Indexes 
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water  mains  and  sewer  to  said  property  as  fast  as  Vie  construction  of  said 
50  houses  warranted  it,  and  that  defendant  Eyer  would  attempt  to  get  the 
Rochester  Railway  &  Light  Company  to  extend  its  gas  mains  and  electricities 
to  said  property,  and  that  he  would  use  his  influence  with  all  of  said  persons 
to  get  them  to  push  said  work  to  a  speedy  conclusion." 

In  plaintiff's  affidavit,  upon  ^which  the  order  to  examine  defendant 
was  granted,  these  matters  are  set  out,  together  with  reference  to  the 
complaint  and  the  answers  of  the  various  defendants,  and  further: 

**That  it  is  necessary  for  plaintiff  to  ascertain  on  examination  of  the  said 
defendant,  Eyer,  before  trial.  Just  what  was  done  by  him  in  connection  with 
these  matters.'* 

The  defendant  challenges  the  propriety  of  this  provision  of  the  or- 
der, upon  the  ground  that  the  alleged  false  statements  were  not^  state- 
ments of  material  existing  facts,  but  were  so-called  promissory  state- 
ments, and  were  fraudulent  or  otherwise  dependent  upon  the  state 
of  the  mind  of  the  person  making  them  at  the  time  made ;  that  there- 
fore the  testimony  of  the  acts  of  the  defendant  thereafter,  whether 
in  compliance  with  said  representaticms  or  contrary  thereto,  is  inad- 
missible. 

[1,2]  There  is  some  confusion  in  the  decisions  with  reference  to  the 
scope  of  orders  directing  the  examination  of  parties  before  trial,  prob- 
ably arising  largely  out  of  the  fact  that  the  relief  to  be  granted  is 
largely  in  the  discretion  of  the  court.  However,  there  are  certain  ac- 
cepted principles  that  have  come  to  be  of  universal  acceptation.  The 
necessity  and  materiality  of  the  testimony  is  a  question  for  the  court, 
as  is  the  good  faith  and  fairness  of  the  application.  It  is  fundamental 
that  the  purpose  of  the  examination  is  to  enable  the  moving  party  to 
obtain  testimony  for  use  at  the  trial  in  support  of  his  cause  of  action 
as  alleged  in  his  pleading.  It  is  not  to  enable  him  to  cross-examine  his 
adversary;  nor,  indeed,  is  it  intended  to  make  opportunity  for  him  to 
put  his  adversary  on  record,  in  order  that  he  may  prepare  for  his  re- 
buttal. Kombluth  v.  Isaacs,  149  App.  Div.  106,  133  N.  Y.  Supp.  737 ; 
Vogel  &  Co.  v.  Construction  Co.,  148  App.  Div.  639,  133  N.  Y.  Supp. 
225. 

[I]  Nor  do  I  think  it  is  proper  that  such  application  be  granted  for 
the  sole  purpose  of  enabling  a  litigant  to  examine  his  adversary,  or  his 
adversary's  witnesses,  to  ascertain  whether  or  not  he  will  be  able  to 
maintain  his  cause  of  action,  or  to  succeed  against  an  affirmative  de- 
fense which  is  asserted  against  him.  The  application  is  not  designed 
to  be  a  preliminary  test  of  the  issues,  but  to  enable  the  applicant  to 
obtain  testimony  that  is  material  and  needful  (Terry  v.  Ross  Heater  & 
Mfg.  Co.,  180  App.  Div.  714,  167  N.  Y.  Supp.  747)  to  a  proper  and 
adequate  presentation  of  the  facts  necessary  to  sustain  the  allegations 
of  Ms  cause  of  action  or  defense.  It  is  doubtless  true  that  in  the  exer- 
cise of  a  proper  discretion  the  court  has  power  to  order  a  general  ex- 
amination of  the  party  as  well  before  as  at  the  trial  (Herbage  v.  City  of 
Utica,  109  N.  Y.  81,  16  N.  E.  62),  and  in  some  instances  the  courts 
have  held  that  this  is  proper,  even  to  the  extent  of  ordering  a  defendant 
to  be  examined  generally,  not  only  as  to  his  defense,  but  also  with  ref- 
erence to  his  affirmative  defense  and  counterclaim.    Schweinburg  v. 
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Altman,  131  App.  Div.  795,  116  N.  Y.  Supp.  318;  Smith  v.  Flynn,  163 
App.  Div.  868,  147  N.  Y.  Supp.  1142. 

[4]  In  the  case  at  bar  the  question  is  whether  or  not  the  testimony  of 
the  defendant  upon  the  subjects  set  out  in  the  affidavit  is  material  and 
necessary  to  the  plaintiff  upon  the  trial  of  this  action.  It  seems  to  me 
it  is.  If  the  representations  here  claimed  to  have  been  made  and  relied 
upon  were  false,  defendant  not  intending  to  do  as  he  represented,  such 
false  statement  may  be  deemed  the  statement  of  a  material  existing 
fact,  because  it  falsely  represented  the  state  of  his  mind.  Deyo  v.  Hud- 
son, 225  N.  Y.  602,  122  N.  E.  635,  citing  Adams  v.  Gillig,  199  N.  Y. 
314,  92  N.  E.  670,  32  L.  R.  A.  (N.  S.)  127,  20  Ann.  Cas.  910,  and  Ritz- 
woller  V.  Lurie,  225  N.  Y.  464,  122  N.  E.  634.  And  testimony  of  de- 
fendant's conduct  thereafter  is  important  upon  this  issue. 

The  order  was  rightly  granted  and  must  stand.  The  motion  to  vacate 
is  denied,  with  $10  costs. 


BLOOM  y.  ABRAM  BLOOM  CO.,  Inc. 
(Supreme  Court,  Appellate  Term,  First  Department    October  27,  1919.) 

1.  BVIDBNCS  ^=»442(6) — ^PaBOL  XVIDXKCE  ZNADiaSSIBUB  TO  tABT  WRITTEN  CON- 

TBACT. 

Where  a  written  contract  for  the  sale  of  thread  "as  sample  spools  de- 
livered" was  complete,  and  established  conclusively  that  the  thread  was  to 
be  half  right  and  half  left  twist,  parol  evidence  that  the  thread  was  sold 
"as  is,"  without  any  such  agreement.  Is  inadmlBslble,  and  where  im- 
properly admitted,  the  issue  raised  by  such  evidence  should  not  be  sub- 
mitted to  the  Jury. 

2.  Sales  ^=5»180(2) — Acceptance  of  portion  of  goods  oonfoeminq  to  con- 

tbac9  dofs  not  bab  bkjection  of  balance  fob  noncompliance. 

Under  Personal  Property  Law  (Sales  of  Goods  Act)  §  126,  subds.  2,  3,  a 
buyer's  acceptance  of  a  portion  of  thread  delivered  which  conformed  t%  the 
requirements  of  the  contract  does  not  prevent  rejection  of  thread  -which 
did  not  conform  to  the  contract  requirements;  the  rule  that  acceptance 
of  a  part  of  a  delivery  of  goods  which  were  required  to  be  delivered  as  a 
whole  not  applying,  and  the  case  being  one  where  the  buyer  makes  de- 
livery of  goods  of  different  description  not  included  in  the  contract. 

Appeal  from  City  Court  of  New  York,  Trial  Term. 

Action  by  Irving  Bloom  against  the  Abram  Bloom  Company,  In- 
corporated. From  a  judgment  for  plaintiff,  entered  on  a  verdict  of 
a  jury,  defendant  appeals.    Reversed,  and  new  trial  granted. 

Argued  October  term,  1919,  before  GUY,  BITUR,  and  DELE- 
HANTY,  JJ. 

Abraham  I.  Spiro,  of  New  York  City,  for  appellant. 
Morris  &  Samuel  Meyers,  of  New  York  City  (Samuel  Meyers  and 
Louis  J.  Elias,  both  of  New  York  City,  of  counsel),  for  respondent. 

BIJUR,  J.  PlaintiflF  sued  for  some  $2,000  balance  due  for  goods 
sold  and  delivered  to  defendant  under  a  written  contract.  The  con- 
tract provided  for  a  sale  by  the  plaintiff  to  defendant  of  800  to  1,100 
pounds  of  thread  "as  sample  spools  delivered."    Defendant  testified 
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without  substantial  contradiction  that  the  sample  spools  consisted  of 
four,  of  which  two  were  right  twist  and  two  left  twist.  It  also  of- 
fered practically  uncontradicted  proof  to  a  custom  of  the  trade  that 
thread  of  this  character  was  always  delivered  one-half  right  twist 
and  one-half  left. 

A  first  shipment  was  satisfactory,  but  in  the  second  and  last  ship- 
ment 201  pounds  were  right  twist  and  487  pounds  left.  The  defend- 
ant kept  201  pounds  of  right  twist  and  201  pounds  of  left,  and  ten- 
dered the  balance  back  to  the  plaintiff  as  not  being  in  compliance  with 
the  contract.  The  contract  price  for  all  the  thread  accepted  by  the 
defendant  was  $2,921.75,  and  defendant,  having  paid  plaintiff  $3,000, 
counterclaimed  for  the  excess,  $78.25. 

[1]  Plain tifFs  contention  at  the  trial  was  that  the  goods  had  been 
sold  "as  is."  In  support  of  that  contention,  and  over  defendant's 
appropriate  objection,  plaintiff  was  permitted  to  testify  to  conver- 
sations accompanying  the  making  of  the  contract.  As  the  contract 
is  plainly  complete  on  its  face,  parol  evidence  to  vary.it  was  in- 
competent. Seitz  v.  Brewers'  Refrigerating  Mach.  G>.,  141  U.  S. 
510,  12  Sup.  Ct.  46,  35  L.  Ed.  837;  Thomas  v.  Scutt,  127  N.  Y.  133, 
27  N.  E.  961.  The  written  contract,  quite  apArt  from  the  unneces- 
sarily proved  custom  of  the  trade,  established  conclusively  that  the 
thread  to  be  delivered  onust  be  half  right  and  half  left  twist.  Marks 
V.  Cowdin,  226  N.  Y.  138,  123  N.  E.  139. 

The  learned  judge  left  it  to  the  jury  to  determine  whether  the  con- 
tract was  one  for  thread  "as  is,"  or  'half  right  and  half  left  twist,  as 
provided  ii;  the  contract.  This  was  manifest  error,  for  which  the 
judgment  must  be  reversed.  The  learned  judge  further  charged 
that,  if  the  jury  believed  the  contract  was  "as  is,"  they  must  render 
a  verdict  in  favor  of  plaintiff ;  and  if  they  found  it  was  a  sale  by 
sample,  then  defendant,  having  accepted,  retained,  and  used  a  part 
of  the  delivery,  must  be  held  to  have  accepted  all,  and  that  defend- 
ant's sole  recovery  on  its  counterclaim  could  be  for  the  difference  in 
value  between  the  287  pounds  right  twist,  and  the  same  quantity 
equally  divided  between  right  and  left,  as  to  which  there  was  no  ap- 
plicable proof.  Defendant's  counterclaim  for  the  overpayment  was 
dismissed.  The  verdict  of  the  jury  was  necessarily  in  favor  of  plain- 
tiff for  the  entire  amount  claimed. 

[2]  The  rule  that  the  acceptance  of  a  part  if  a  delivery  of  goods, 
which  are  required  to  be  delivered  as  a  whole,  -is  an  acceptance  of  the 
whole,  exemplified  in  cases  like  Mendetz  v.  Wood,  86  Misc.  Rep. 
52,  148  N.  Y.  Supp.  92,  has  no  application  to  the  instant  case,  which 
falls  under  subdivision  2  or  3  of  section  125  of  the  Personal  Prop- 
erty Law  (Sales  of  Goods  Act  [Consol.  Laws,  c.  41}).  These  sub-  ' 
divisions  provide,  respectively,  that  where  the  seller  delivers  to  the 
buyer  a  quantity  of  goods  larger  than  the  contracted  amount,  or 
makes  a  delivery  part  of  which  consists  of  "goods  of  different  de- 
scription not  included  in  the  contract,"  the  buyer  may  accept  those 
covered  by  the  contract  and  reject  the  rest. 

Judgment  reversed,  and  new  trial  granted,  with  costs  to  appellant  to 
abide  the  event.    All  concur. 
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PAINTER  V.  FLETCHBE. 

^Supreme  Court,  Appellate  Division,  First  Department     October  24,  1919.) 

1.  Appeal  and  bbbob  ^s»1002 — Sxtfficienct  of  confuctinq  eyidsnce. 

Wbere  the  court  submitted  specific  questions  of  fact  to  the  Jury,  and  the 
evidence  was  conflicting,  but  sufficient  to  sustain  the  jury's  findings,  the 
verdict  must  stand. 

2.  GuARANTT  ^s»36(2) — Of  accounts  constbued. 

Where  guaranty  covered  accounts  due  to  one  penk>nally,  there  could  be 
no  recovery  for  accounts  carried  by  him  for  a  disclosed  principal. 

3.  Intebbst  ^s»18(1) — Allowed  on  becovbbt  on  acoount. 

On  recovery  on  an  account,  where  the  interest  was  determinable  oy 
simple  computation,  it  should  be  considered  as  liquidated,  and  interest 
allowed. 

Appeal  from  Trial  Term,  New  York  County. 

Action  by  Linda  A.  Painter  against  Austin  B.  Fletcher,  as  executor 
of  one  Braker,  deceased.  From  a  judgment  of  the  Supreme  Court, 
New  York  County,  in  favor  of  plaintiff,  entered  upon  a  special  ver- 
dict, both  plaintiff  and  defendant  have  appealed.  Judgment  modified 
and  affirmed. 

See,  also,  182  App.  Div.  616,  169  N.  Y.  Supp.  914. 

Argued  before  CLARKE,  P.  J.,  and  DOWLING,  PAGE,  and 
MERREIvL,  JJ. 

Wilder,  Ewen  &  Patterson,  of  New  York  City  (John  Ewen,  of  New 
York  City,  of  counsel,  and  William  R.  Wilder,  of  New  York  City, 
on  the  brief),  for  plaintiff. 

Safford  A.  Crummey,  of  New  York  City  (Charles  F.  Brown,  of 
New  York  City,  of  counsel),  for  defendant. 

PAGE,  J.  Ah  appeal  was  taken  to  this  court  from  a  judgment 
dismissing  the  complaint  upon  the  pleadings  and  the  opening  of 
counsel.  We  then  determined  that  if  the  agreement  between  the  plain- 
tiff and  the  defendant's  testator  was  intended  by  both  parties  there- 
to to  be  an  inducement  to  Braker  to  sign  the  composition  agreement 
between  EUingwood  &  Cunningham  and  their  creditors,  and  if  the 
making  of  the  agreement  was  secret  and  unknown  to  the  creditors 
of  EUingwood  &  Cunningham  and  intended  by  the  plaintiff  to  be 
concealed  from  the  creditors,  the  agreement  would  be  void.  We 
pointed  out  that  the  facts  from  which  these  inferences  could  be  drawn 
were  not  before  the  court.  The  judgment  was  reversed,  and  a  new 
trial  ordered.    182  App.  Div.  616,  169  N.  Y.  Supp.  914. 

[1]  Voluminous  evidence  was  received  upon  the  second  trial,  and 
there  were  presented  clearly  defined  issues  of  fact,  upon  which  the 
evidence  was  conflicting.  The  court  submitted  specific  questions  of 
fact  to  the  jury  and  directed  them  to  find  a  special  verdict  The 
jury  answered  these  questions  in  the  negative.  There  was  sufficient 
evidence  to  sustain  the  verdict.  The  judgment  on  the  defendant's 
appeal  is  affirmed. 
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[2]  The  plaintiff  has  appealed  from  the  judgment,  and  asks  a 
modification.  We  find  that  the  trial  court  erred  in  including  the 
H.  J.  Braker  special  account  as  a  part  of  the  ''just  indebtedness"  of 
Eilingwood  &  Cunningham  to  Braker,  which  was  the  subject  of  the 
guaranty  by  plaintiff.  This  account  was  carried  by  Braker  for  a 
disclosed  principal,  and  not  on  his  own  behalf.  The  guaranty  only 
covered  the  liability  to  him  personally,  and  not  to  the  person  for  whom 
he  was  agent  or  trustee. 

[3]  We  are  also  of  opinion  that  the  plaintiff  is  entitled  to  interest 
on  the  recovery.  The  amount  was  determinable  by  a  simple  arith- 
metical computation,  and  therefore  should  be  considered  as  liqui- 
dated. We  have  considered  the  other  contentions  of  the  plaintiff, 
but  do  not  find  them  meritorious.  The  judgment  will  therefore  be 
modified,  by  adding  thereto  the  sum  of  $8,769.13,  being  50  per  cent. 
of  the  amount  of  the  special  account,  and  providing  for  interest. 

Judgment  modified,  and,  as  modified  affirmed,  with  costs  to  the 
plaintiff.    Settle  order  on  notice.    All  concur. 


PAULSEN  V.  BIBRMAN  et  al. 
(Supreme  Court,  AppeUate  Term,  First  Department.    October  27,  1919.) 

1.  Appeal  and  Ebbob  «s»927(3) — Favobabus  iniebiences  fbom  tbstimont  i^- 

DULOED  ON  BEVnSWINQ  DISICISSAL  OF  COMPLAINT. 

In  reviewing  a  judgment  dismissing  tbe  complaint  on  the  ground  that 
plaintiff,  who  was  struck  by  defendant's  automobUe,  was  guUty  of  con- 
tributory negligence,  plaintiff  is  entitled  to  have  the  benefit  of  the  most 
favorable  Inferences  from  the  testimony. 

2.  Municipal  cobporations  ^»706(7>--Qxjb8tion  op  Oontbibutobt  nbgli- 

oencs  op  pebbon  nvjitbed  on  stbbet  fob  jubt. 

In  an  action  by  plaintiff,  who  was  struck  by  defendant's  automobile 
while  attempting  to  cross  streets  at  an  intersection,  q:ne8tion  of  plaintiff's 
ne^igence  held  for  the  Jury. 

Appeal  from  City  Court  of  New  York,  Trial  Term. 

Action  by  Peter  Paulsen  against  Julia  Bierman  and  another.  From 
a.  judgment  dismissing  the  complaint,  plaintiflF  appeals.  Reversed, 
and  new  trial  ordered. 

Argued  October  term,  1919,  before  GUY,  PITUR,  and  DEl^E- 
HANTY,  JJ. 

Edward  A.  Scott,  of  New  York  City,  for  appellant. 
Samuel  I.  Hartman,  of  New  York  City,  for  respondents. 

GUY,  J.  Plaintiff  sues  to  recover  damages  for  injiuries  sustained 
through  the  alleged  negligence  of  the  defendants.  On  the  evening  of 
September  13,  1917,  while  plaintiff  was  attempting  to  cross  Third 
and  Fourth  avenues  at  Fifth  street,  he  was  struck  and  knocked  down 
by  the  automobile  of  the  defendant  Julia  Bierman,  operated  by 
her  husband,  the  codefendant,  and  at  the  close  of  plaintiff's  case  the 
court  dismissed  the  complaint,  upon  the  ground  that  his  evidence 
showed  that  plaintiff  was  guilty  of  contributory  negligence. 
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[1,  2]  Plaintiff  testified  that,  accompanied  by  one  Hansen,  he  walk- 
ed from  the  northeast  corner  of  Fifth  street  and  Third  avenue,  west- 
erly across  Third  avenue;  that  as  he  came  to  pass  the  second  track 
on  Third  avenue  he  saw  an  automobile  down  at  Fourth  street,  coming 
up  on  the. north-bound  Third  avenue  track;  that  at  about  the  place 
where  plaintiff  was  crossing  the  Fourth  avenue  car  tracks  leave  Third 
avenue  and  proceed  northwesterly  along  Cooper  Square,  or  Fourth 
avenue,  making  a  space  of  about  14  feet  between  the  Third  avenue 
downtown  track  and  the  Fourth  avenue  uptown  track;  that  at  that 
point  there  is  no  sidewalk  between  Third  avenue  and  Fourth  avenue ; 
that  to  the  south  of  plaintiff,  as  he  approached  the  Fourth  avenue 
north-bound  track,  was  an  elevated  railroad  column ;  that  as  he  reach- 
ed the  north-bound  Fourth  avenue  track  he  was  struck  by  defend- 
ant's automobile,  which  came  around  the  column  from  Third  avenue 
and  up  Fourth  avenue  without  blowing  any  horn  or  giving  any  sig- 
nal, throwing  the  plaintiff  down  on  the  street.  The  testimony  of 
plaintiff's  companion  tended  to  corroborate  plaintiff's  version  of  the 
accident. 

The  plaintiff  was  entitled  to  the  most  favorable  inferences  from  the 
testimony,  and  in  the  light  of  that  rule,  under  well-established  au- 
thority (Baker  v.  Close,  204  N.  Y.  93,  97  N.  E.  501,  38  L.  R.  A.  [N. 
S.}  487),  the  question  of  contributory  negligence  was  for  the  jury. 

Judgment  reversed,  and  a  new  trial  ordered,  with  costs  to  appel- 
lant to  abide  the  event    All  concur. 


(189  App.  Dlv.  155) 

In  re  LBIST.    In  re  RIKEB.    In  re  ARTHUR  AVE.  IN  BOROUGH  OF  THE 
BRONX,  CITY  OP  NEW  YORK. 

(Supreme  Court,  Appellate  Division,  First  Department.    October  24,  1919.) 

1.  Eminent  domain   ^s»153 — ^Person  entxtisd  to  awabd   on   gbadino   of 

STREETS. 

An  award  for  damage  to  buildings  by  reason  of  intended  regulation  of 
a  street  is  payable  to  the  owners  of  the  property  at  the  time  the  street  is 
regulated  or  graded,  and  not  when  the  city  acquires  title  to  the  land. 

2.  Eminent  domain  ^s>153 — Right  to  award  on  widening  of  streets. 

Where  a  city  condemns  land  in  ^\idening  a  street,  and  title  passes,  the 
right  to  an  award  of  damages  thereafter  is  personal  property,  which  does 
not  pass  to  the  grantee  of  owncfr  of  abutting  land  entitled  thereto. 

3.  Eminent  domain  ^s»153 — ^Effect  of  conveyance  on  right  to  award. 

A  grantee,  having  a  right  to  claim  on  ground  of  estoppel,  that  title  had 
passed  on  condemnation  before  deed  was  given  to  her  with  covenants,  did 
not  pass  such  right,  where  she  conveyed  by  deeds  of  bargain  and  sale, 
without  full  covenants. 

Appeal  from  Special  Term,  New  York  County. 

In  the  matter  of  the  applications  of  Henry  G.  Leist  and  Elizabeth  C. 
Riker  for  payment  of  award  made  for  parcels  No.  168  and  No.  168A 
on  the  damage  map,  on  the  report  of  commissioners  on  estimates  and 
assessments  in  the  proceeding  to  open  Arthur  Avenue,  from  Tremont 
Avenue  to  Pelhara  Aveiiue,  in  the  Borough  of  the  Bronx,  City  of  New 
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York.  Cross-appeals  from  an  order  directing  the  comptroller  to  pay 
certain  awards  to  Elizabeth  C.  Riker,  and  from  an  order  denying  the 
petition  of  Henry  G.  Leist  for  the  payment  to  him  of  such  awards. 
First  order  modified,  and  second  order  reversed. 

Argued  before  CLARKE,  P.  J.,  arid  DOWLING,  SMITH,  PAGE, 
and  PHILBIN,  JJ. 

Harry  H.  Holbert,  of  New  York  City  (Samuel  Stark,  of  New  York 
City,  of  counsel),  for  appellant. 

Clarence  C.  Ferris,  of  New  York  City,  for  respondent. 

SMITH,  J.  The  first  award,  called  168,  is  for  property  actually  tak- 
en in  the  widening  of  the  avenue.  The  second  award,  168A,  is  described 
in  the  report  of  the  conmiissioners  of  estimate  and  assessment  as  for 
damage  to  buildings  by  reason  of  the  intended  regulation  of  the  street. 
In  the  proceedings  to  acquire  title  the  comittiasioners  were  appointed 
on  November  14,  1896..  The  report  of  the  commissioners  was  duly 
confirmed  by  an  order  entered  on  the  4tb  day  of  June,  1903.  By 
resolution  of  the  board  of  street  opening  title  to  the  lands  required 
for  said  avenue  was  vested  in  the  city  of  New  York  on  the  1st  day  of 
June,  1897,  pending  the  completion  of  the  proceedings.  Thereafter 
Arthur  avenue  was  regulated  and  graded  between  June  28,  1898,  and 
February.  5,  1901. 

[1]  As  to  the  award  168A,  which  is  described  by  the  commissioners 
as  an  award  for  damage  to  buildings,  by  reason  of  the  intended  regula- 
tion of  the  street,  this  court  is  agreed.  The  law  is  well  settled  that  that 
award  is  payable  to  the  owners  of  the  property  at  the  time  the  street 
is  regulated  or  graded.  In  Re  City  of  New  York,  80  App.  Div,  622, 
80  N.  Y.  Supp.  842,  the  law:  is  stated  in  an  opinion  by  Judge  Mc- 
Laughlin: 

'*Tlie  damages  to  buildings  located  upon  the  line  of  the  proposed  street  are 
to  be  ascertained  as  of  the  time  when  the  street  Is  actually'  opened,  and  not 
when  the  city  acquiies  title  to  the  land." 

To  this  is  cited  People  ex  rel.  New  York  City  Church  v.  Coler,  60 
App.  Div.  77,  69  N.  Y.  Supp.  863 ;  Matter  of  Rogers  Place,  65  App. 
Div.  1,  72  N.  Y.  Supp.  459.  It  appears  that  the  land  here  in  question 
was  actually  taken  and  the  grade*  changed,  while  the  respondent  Riker 
was  the  owner  of  these  premises,  and  for  which  she  was  required  to  pay 
the  sum  of  $800,  so  that  in  equity,  as  well  as  in  law,  she  is  entitled  to 
that  award. 

[2,3]  As  to  the  award  168  for  the  premises  actually  taken  in  the 
widening  of  Arthur  avenue,  we  have  reached  a  different  conclusion. 
At  the  time  of  the  conveyance  by  Leist  to  Regina  Maier,  under  which 
the  respondent  claims  as  a  subsequent  grantee  with  a  full-covenant 
deed,  the  title  to  the  property  condemned  by  the  city  had  already  pass- 
ed, while  there  m^bt  be  an  action  by  the  grantee  Maier  against  Leist 
for  a  breach  df  covenant,  we  do  not  find  in  the  deed  any  words  which 
expressly  or  by  fair  implication  assume  to  assign  the  award  which 
should  be  made  for  the  land  which  did  not  pass  and  which  had  been 
condemnedi    -The  right  to  that  at  the  time  of  the  giving  of  the  deed 
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to  Maier  was  personal  property,  and  could  only  pass  by  an  assignment 
thereof,  and  was  not  conveyed  by  the  deed.  Whether  or  not  the  gran- 
tee, Maier,  if  she  were  here,  could  claim  an  estoppel,  as  against  her 
grantor,  from  claiming  that  title  had  passed  before  the  giving  of  the 
deed,  in  view  of  his  covenant  in  his  deed,  it  is  not  necessary  here  to 
discuss.  In  the  chain  of  title  to  the  respondent  we  find  the  deed  from 
Mary  McManus  to  Charles  E.  McManus,  as  well  as  the  deed  from 
Charles  E.  McManus  to  Bernard  Theis,  to  have  been  merely  deeds  of 
bargain  and  sale,  without  full  covenants.  The  full-covenant  deed  g^ven 
by  Mary  McManus  to  Bernard  Theis,  after  she  had  parted  with  her  title 
to  Charles  E.  McManus,  does  not  repair  the  break  in  the  chain  of  title 
from  Regina  Maier.  This  respondent,  therefore,  cannot  claim,  as  as- 
signee of  Regina  Maier,  any  right  that  she  might  have  had  to  the  award. 
See  Matter  of  Mayor,  Trinity  Avenue,  116  App.  Div.  252,  101  N.  Y. 
Supp.  613 ;  King  v.  Mayor,  102  N.  Y.  172-175,  6  N.  E.  395 ;  Harris  v. 
Kingston  Realty  Co.,  116  App.  Div.  704,  101  N.  Y.  Supp.  1104. 

The  order  denying  the  petition  of  Henry  G.  Leist  should  therefcM-e 
be  reversed,  without  costs,  and  motion  grsuited,  so  far  as  to  direct 
payment  of  the  award  of  $145,  known  as  award  168,  to  the  appellant 
Leist,  with  interest.  The  order  directing  payment  of  the  awards  to 
Elizabeth  C.  Riker  should  be  modified,  by  striking  out  the  provision 
therein  for  the  payment  to  Elizabeth  C.  Riker  of  the  award  of  $145, 
known  as  award  168,  and  by  providing  that  said  award,  with  interest, 
be  paid  over  to  the  appellant  Leist,  and,  as  so  modified,  affirmed,  with- 
out cosfe.    Settle  orders  on  notice.    All  concur. 


(189  App.  Div.  107) 

GORMAN  V.  DOB  et  aL,  Board  of  Begistratlon,  ete. 

(Supreme  Court,  Appellate  Diyislon,  Second  Department    October  11,  1019.) 

Elections  ^=s>72 — ^Right  to  bboibtbation. 

One  is  not  entitled  to  registration  in  an  election  district,  because  of 
having  taken  a  lease  for  a  bouse  therein  providing  for  possession  October 
1,  where  unable  to  get  possession,  because  of  an  order  in  dispossess  pro- 
ceeding giving  a  tenant  therein  till  October  14th  to  get  out 

Appeal  from  Special  Term,  Kings  County. 

Application  by  Thomas  J.  Gorman  for  mandamus  to  John  Doe  and 
others,  constituting  the  Board  of  Registration  of  Electors  of  the 
Twenty-Seventh  Election  District,  County  of  Kings.  From  order 
denying  the  petition,  petitioner  appeals.    Affirmed. 

The  petitioner's  affidavit  presented  the  following  facts: 

"That  heretofore,  in  the  month  of  July,  191&,  Edward  J.  Martin,  my  brother* 
In-law,  with  whom  I  have  been  living  for  the  past  28  years,  took  a  lease  in 
writing  on  premises  known  as  45  Putnam  avenue,  which  is  in  the  Twenty- 
Seventh  election  district  of  the  Eleventh  assembly  district  of  the  county  of 
Kings,  and  that  the  said  lease  recites  the  fact  that  we  were  to  have  posses- 
sion of  the  premises  on  the  1st  day  of  October,  1919.  Prior  to  the  1st  day 
of  October,  1919,  I  have  been  living  with  my  brother-in-law,  whose  name  is 
above  mentioned,  at  315  Quincy  street,  for  the  last  8  years,  which  is  in  the 
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IMrd  election  district  of  tbe  Seventeenth  assembly  district  We  are  tmable 
to  get  possession  of  the  premfeies  45  Putnam  ayenue,  due  to  the  fact  that  an 
order  of  the  court  in  a  dispossess  proceeding  gave  the  tenant  therein  time 
until  Tuesday,  the  14th  day  of  October,  1919,  in  order  to  get  out" 

On  the  denial  of  the  above  application  the  petitioner's  appeal  was 
heard  by  this  court  on  the  original  papers. 

Argued  before  JENKS,  P.  J.,  and  PUTNAM,  BLACKMAR,  and 
KELI.Y,  JJ. 

A.  I.  Nova,  of  Brooklyn,  for  appellant. 

William  P.  Burr,  Corp.  Counsel,  and  William  R,  Wilson,  both  of 
New  York  City,  for  respondents. 

PER  CURIAM.  We  are  of  opinion  that  the  facts  set  forth  in  the 
petition  were  insufficient  to  entitle  the  petitioner  to  registration,  and 
therefore  the  order  must  be  affirmed,  but  without  costs. 


ABISTO  HOSIBBY  CO.,  Inc.,  ▼.  LIGHTEN. 

(Supreme  Court,  Appellate  Term,  Slrst  Department    October  27,  1919.) 

Apfbal  and  xbboe  ^s»1177(2)— JuDOianrr  based  on  wbono  iceasubs  ov  dam- 
ages. 

Judgment  based  on  a  wrong  measure  of  damages  must  be  reversed  and 
new  trial  ordered. 

Appeal  from  City  Court  of  New  York,  Trial  Term. 

Action  by  the  Aristo  Hosiery  Company,  Incorporated,  against  Harold 
Lichten.  From  a  judjg^ment  for  plaintiff,  and  from  an  order  denying 
his  motion  for  new  trial,  defendant  appeals.  Reversed,  and  new  trisd 
ordered. 

Argued  October  term,  1919,  before  GUY,  BITUR,  and  DEI^EHAN- 
TY,JJ. 

Samuel  J.  Rawak,  of  New  York  City,  for  appellant 
Henry  A.  Blumenthal,  of  New  York  City,  for  respondent 

PER  CURIAM.  The  contract  called  for  delivery  at  Philadelphia, 
and  the  trial  judge  erroneously  charged  the  jury  that  the  place  of  de- 
livery was  New  York.  The  judgment  being  based  on  a  wrong  measure 
of  damages,  it  must  be  reversed,  and  a  new  trial  ordered,  with  costs 
to  appellant  to  abide  the  event  • 
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COOPBR-SNELL  CO.  ▼•  STATE. 

(Ck)urt  of  Claims  of  New  York.   October  20, 1919.) 

1.  States  ^=>184 — Rbstobation  to  calendar  of  cifAUi,  dismissed  thboxjgh 

HISUNDEBBTANDINO  OF  COUNSEL.  ^ 

Where  claims  were  dismissed  upon  claimant's  failure  to  be  present  at 
time  for  which  they  had  been  set  for  trial,  because  of  misunderstanding  or 
breach  of  understanding  between  claimant's  counsel  and  member  of  At- 
torney General's  staff,  court  will  restore  claims  to  calendar,  if  it  has  Ju- 
risdiction to  hear  claims  on  their  merits. 

2.  States  ^:5>184— Jubibdigtzon  of  Coxtbt  of  Olaibcs  whxbe  claimant  has 

NOT  filed  notice  OF  INTENT  TO  FILE  CLAIM. 

Where  highway  contractor  filed  claims  against  state  in  1914,  but  has 
never  filed  notice  of  intention  to  file  claim,  as  required  by  Code  Civ.  Proc, 
§  264,  Court  of  Claims  has  no  Jurisdiction,  notwithstanding  Laws  1918,  c. 
603,  conferring  Jurisdiction  over  claims  of  such  contractor,  if  claim 
•*9hall  be  filed  ♦  ♦  ♦  within  six  months  from  the  time  this  act  takes 
effect,"  though  such  notice  of  intention  shall  not  have  been  filed :  such  act 
applying  to  claims  existing,  but  not  filed,  and  not  to  claims  already  filed. 
S.  Constitutional  law  «®=>70(3) — ^LiEOISLatube  alone  can  impose  conditions 
AS  to  claims  against  state. 

The  Legislature  alone  has  the  power  to  say  what  conditions  It  will  im- 
pose upon  the  acceptance  by  its  citizens  of  the  benefits  of  remedial  leg- 
islation which  it  enacts,  and  courts  cannot  interfere  tl^rewith, 
4.  Si'ATEs  ^=»184 — Facts  showing  jubisdiction  oveb  claims  must  bs  al- 
leged. 

Facts  and  circumstances  showing  that  date  of  accrual  of  daim  was 
within  six  months  of  date  of  filing,  so  as  to  give  Court  of  Claims  Juris- 
diction under  Laws  1919,  c.  1T5,  must  be  alleged,  the  mere  allegation 
that  claims  were  filed  within  six  months  from  date  of  accrual  being  state- 
ment of  a  conclusion. 

Ackerson,  P.  J.,  dissenting. 

Claims  1549-A  and  1688-A  by  the  Cooper- Snell  Company  against  the 
State  of  New  York.  On  motions  by  claimant  for  orders  vacating  and 
setting  aside  orders  dismissing  claims,  and  to  restore  claims  to  the  cal- 
endar.   Denied. 

John  C.  Wait,  of  New  York  City,  for  claimant. 
Carey  D.  Davie,  Deputy  Atty.  Gen.,  for  the  State. 

SMITH,  J.  Separate  motions  have  been  made  by  claimant  in  the 
above  claims  for  orders  vacating  and  setting  aside  orders  granted  by 
this  court  at  its  Utica  1919  term  held  on  January  6,  1919,  dismissing 
these  claims,  and  to  restore  the  claims  to  the  calendar. 

[  1  ]  The  claims  were  regularly  upon  the  calendar  at  the  Utica  term 
and  had  been  duly  noticed  for  trial  by  the  Attorney  General  but 
claimant  was  not  present  nor  represented  in  court,  claiming  that  there 
was  a  misunderstanding  or  a  breach  of  an  understanding  between  its 
counsel  and  a  member  of  the  Attorney  General's  staff  as  to  the  dis- 
position that  would  be  made  of  the  claims  at  the  Utica  term,  and  claim- 
ing also  that  had  its  counsel  been  present  in  court  when  the  motions 
were  made,  he  would  have  been  able  to  convince  the  court  that  the 
motions  should  not  be  granted.  Whatever  the  facts  may  be  with 
regard  to  a  misunderstanding  or  a  breach  of  an  understanding  be- 
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tween  the  claimant's  counsel  and  the  Attorney  General's  office,  we 
would  not  hesitate  to  grant  these  motions  and  restore  these  claims  to 
the  calendar  as  a  matter  of  favor,  if  not  of  right,  were  we  not  con- 
vinced by  the  facts  as  now  exhibited  by  claimant  that  this  court  is 
without  jurisdiction  to  hear  and  determine  the  claims  upon  their  merits 
and  to  make  awards  therein  in  claimant's  favor  and  against  the  state. 
The  claims,  as  shown  by  claimant's  moving  papers  and  by  the  records 
and  files  of  this  court,  were  filed  in  May,  1914,  but  no  notice  of  inten- 
tion to  file  them,  as  required  by  section  264  of  the  Code  of  Civil  Pro- 
cedure, has  ever  been  filed.  Upon  this  condition  of  fact,  beyond  ques- 
tion this  court  would  be  without  jurisdiction  to  hear  and  determine 
the  claims.  It  appears,  however,  that  the  Legislature  in  1918  passed 
an  act,  which  became  a  law  on  May  10,  1918,  being  chapter  603  of  the 
Laws  of  that  year,  which  in  terms  conferred  jurisdiction  upon  this 
court  to  hear,  audit,  and  determine  the  alleged  claim  of  the  Cooper- 
Snell  Company  against  the  state  for  extra  work  and  damages  alleged 
to  be  due  such  company  in  the  const|:uction  of  a  section  of  highway 
known  as  the  Dolgeville  Village  county  road,  numbered  868,  in  the 
county  of  Herkimer,  and  also  the  alleged  claim  of  said  company  for 
damages  by  reason  of  extra  work,  labor,  services,  and  damages  sus- 
tained by  and  because  of  the  alleged  negligence  of  the  state  in  not  fur- 
nishing proper  grades  for  work  in  connection  with  highway  contract 
known  as  the  Manheim  Center  and  Salisbury  Center  road,  numbered 
463,  in  the  county  of  Herkimer.    The  act  also  provided ; 

"No  award  sliall  be  made  or  judgment  rendered  herein  against  the  state 
•  ♦  ♦  unless  such  claims  shall  be  filed  [italics  ours]  with  the  Court  of 
Gaims  within  six  months  from  the  time  this  act  takes  effect ;  but  such  claims 
shall  not  be  defeated  nor  the  jurisdiction  of  such  court  impaired  because  of 
the  failure  to  file  notices  of  Intent  to  file  such  claims  as  provided  in  sec- 
tion 264  of  the  Code  of  CivU  Procedure," 

[2]  These  claims,  as  filed,  are  for  extra  work  and  damages,  as  al- 
leged in  the  claims,  connected  with  and  growing  out  of  the  perform- 
ance by  claimant  of  the  highway  contracts  mentioned  in  the  act  of 
1918,  and  claimant  urges  that  the  act  confers  jurisdiction  upon  the 
court  to  hear  them,  and  authorizes  the  court  to  make  awards  in  its 
favor  upon  them,  notwithstanding  the  fact  that  they  were  not  filed 
within  six  months  after  the  act  took  eifect,  but  were  in  fact  filed 
nearly,  if  not  quite,  two  years  prior  to  the  time  when  the  act  took  ef- 
fect. We  cannot  agree  with  this  contention.  The  natural  and  unmis- 
takable meaning  of  the  language  of  the  act  of  1918  is  that  its  terms 
were  to  apply  to  claims  already  existing  but  thereafter  to  be  filed,  and 
not  to  claims  which  had  already  been  filed.  It  must  he  presumed  that 
the  L^islature  was  fully  aware  of  the  status  of  the  claimant's  claims 
against  the  state  and  of  the  facts  which  made  remedial  legislation  nec- 
essary and  appropriate.  If,  therefore,  it  had  been  intended  by  the 
Legislature  to  confer  jurisdiction  upon  the  court  to  hear,  audit,  and 
determine  claims  already  filed  with  this  court,  it  would  not  have  in- 
serted in  the  act  the  provision  requiring  the  claims  to  be  filed  with 
the  court  within  six  months  from  the  time  tlie  act  should  take  effect, 
and  those  words,  as  used  in  the  act,  are  utterly  meaningless  unless  they 
178N.Y.S.— 18 
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mean  that  the  benefits  of  the  act  were  to  extend  to  claims  thereafter 
to  be  filed. 

This  exact  question  was  before  this  court  in  Ross  v.  State,  103  Misc. 
Rep.  196,  175  N.  Y.  Supp.  304,  where  we  held,  construing  a  similar 
remedial  statute,  that  a  new  filing  was  necessary  in  order  to  obtain  the 
benefits  of  the  act,  and  our  decision  there  was  affirmed  by  the  unani- 
mous decision  of  the  Appellate  Division,  Third  Department  (186  App. 
Div.  156,  159,  173  N.  Y.  Supp.  656,  658);  the  court  there  sayii^,  as 
to  this  point : 

"The  act  giving  the  right  provides,  as  we  have  seen,  that  no  judgment  "shall 
be  rendered  hereunder  against  the  state,  •  «  •  unless  such  a  claim  shall 
be  filed  with  the  Court  of  Claims  within  one  year  from  the  passage  of  this 
act/  'The  Legislature  has  said  that  the  thing  shall  not  be  done,  and  that 
Is  enough.' " 

[3]  Upon  the  argument  and  in  his  brief  claimant's  counsel  insisted 
strenuously  that  the  Appellate  Division  neither  affirmed  nor  overruled 
the  holding  of  the  court  upon  the  point  now  under  consideration,  but 
rested  its  decision  entirely  upon  the  unconstitutionality  of  the  remedial 
statute.  We  do  not  so  read  the  opinion.  The  court  there  held  that 
the  act  then  under  consideration  was  constitutional,  and  held,  as  we 
have  above  noted,  that,  the  Legislature  having  said  that  the  claims 
should  be  filed  within  a  limited  time  after  the  passage  of  the  remedial 
act,  that  was  enough,  or  in  other  words  that  the  court  was  bound  by 
that  declaration  of  the  Legislature.  It  is  not  the  province  of  courts 
to  characterize  as  an  idle  ceremony,  and  hence  to  brush  aside  a  re- 
quirement prescribed  by  the  Legislature  in  the  exercise  of  its  lawful 
powers  and  functions.  In  enacting  remedial  legislation  so  long  as 
it  confines  itself  within  constitutional  limitations,  the  Legislature  is  the 
general  court  of  last  resort.  It,  and  it  alone,  is  the  custodian  of  the 
conscience  of  the  people  of  the  state,  and  it,  and  it  alone,  has  the  power 
to  say  what  conditions  it  will  impose  upon  the  acceptance  by  its  citi- 
zens of  the  benefits  of  remedial  legislation  which  it  may  determine  in 
its  wisdom  to  enact. 

That  claimant  well  understood  the  meaning  of  the  act  of  1918  to  be 
as  we  have  held  it  to  be  appears  from  the  fact  that  since  the  act  took 
effect  it  has  filed  with  this  court  two  claims  against  the  state,  viz., 
15709  and  15710,  for  extra  work  and  damages  growing  out  of  the 
performance  by  it  of  the  highway  contracts  mentioned  in  the  act,  and, 
although  these  claims  differ  in  amount  and  in  phraseology  of  state- 
ment from  the  claims  which  have  been  dismissed,  they  are  clearly 
recognizable  as  being  based  in  general  upon  the  same  considerations, 
facts,  and  circumstances  as  the  dismissed  claims,  andthese  new  claims, 
as  filed,  state  and  allege  that  they  are  filed  "under  act  of  Legislature, 
chapter  603,  Laws  of  1918."  These  new  claims  now  remain  undis- 
posed of  on  our  court  calender.  However,  it  appears  from  our  files 
and  records  that  they  were  not  filed  until  November  12,  1918,  which 
was  not  within  six  months  after  May  10,  1918,  the  date  upon  which 
chapter  603  of  the  Laws  of  1918  took  effect. 

Claimant's  contention  that  the  act  of  1918  confers  jurisdiction  of 
the  claims  in  question  seems,  therefore,  to  be  an  afterthought  to  re- 
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lieye  itself  of  the  result  of  its  neglect  seasonably  to  comply  with  the 
plain  meaning  of  the  enabling  act  of  1918.  We  think  the  contention  is 
without  merit. 

[4]  Claimant  further  urges  in  support  of  these  motions  that  juris- 
diction to  hear  and  determine  these  claims  has  been  conferred  by  chapter 
175  of  the  !Laws  of  1919,  which  conferred  jurisdiction  upon  this 
court  to  hear  and  determine  a  certain  class  of  claims  against  the  state, 
where  no  notice  of  intention  to  file  such  claims  had  been  filed.  The 
application  of  the  act  of  1919  above  referred  to  was  confined  by  its 
terms  to  those  claims  only — 

•*whlch  hare  been  previously  filed  with  the  CJourt  ot  Claims  within  six  months 
from  the  date  of  accrual  thereof  and  before  December  81, 1917/' 

The  nature  of  these  claims  is  of  the  class  specified  in  the  act  of  1919, 
and  if  they  had  been  in  fact  filed  with  this  court  within  six  months 
of  the  date  of  their  accrual,  they  would  have  been  within  the  protec- 
tion of  the  act    Claimant  in  its  moving  papers  alleges  that — 

'This  claim  was  duly  filed  with  the  clerk  of  the  Court  of  Claims  and  with 
the  Attorney  General  of  the  state  of  New  York  on  or  about  May,  1914,  and 
within  six  months  after  the  cause  of  action  upon  said  claim  accrued." 

This  allegation  as  to  the  date  of  filing  is  one  of  fact,  but  as  to  the 
filing  having  been  within  six  months  after  the  cause  of  action  upon 
the  daim  accrued  it  is  the  statement  of  a  conclusion.  Nowhere  in 
claimant's  motion  papers  is  there  any  allegation  of  any  facts  or  cir- 
cumstances supplementing  the  facts  alleged  in  the  claims  themselves, 
from  which  claimant  has  drawn  or  the  court  may  draw  the  conclusion 
Reached  by  claimant  that  the  claims  were  filed  within  six  months  from 
the  date  of  the  accrual  thereof.  The  facts  stated  and  alleged  in  the 
claims  as  filed  in  no  way  support,  but  expressly  negative,  the  conclusion 
of  claimant  that  the  claims  were  filed  within  six  months  from  the 
date  of  their  accrual. 

Claim  168&-A  alleges  that  the  work  of  the  performance  of  the  high- 
way contract  upon  which  the  claim  is  based  was  entirely  completed  and 
performed  by  the  claimant  on  or  about  November,  1911,  and  it  demands 
judgment  against  the  state  for  the  sum  of  $22,000,  with  interest  thereon 
from  the  1st  day  of  December,  1911.  Claim  1549-A  alleges  that  the 
work  upon  which  it  iis  based  was  entirely  completed  and  performed 
on  or  about  November,^  1911,  that  at  least  a  partial  settlement  was 
had  on  May  6,  1912,  and  demands  interest  from  the  1st  day  of  De- 
cember, 1911.  The  claims,  as  we  have  seen,  and  as  was  conceded 
upon  the  argument,  were  not  filed  until  May,  1914,  about  two  years 
after  the  date  of  the  accrual  thereof,  as  stated  in  claimant's  pleading. 

If  facts  and  circumstances  exist,  in  addition  to  those  alleged  in  the 
claims,  which,  being  proved,  would  show  or  tend  to  show  that  the  date 
of  the  accrual  of  the  cause  of  action  was  within  six  months  previous 
to  May,  1914)  those  facts  and  circumstances  should  have  been  alleged 
in  the  claims,  or,  for  the  purposes  of  this  motion,  should  have  been 
exhibited  in  claimant's  moving  papers.  From  the  facts  before  us  we 
cannot  hold  that  these  claims  accrued  within  six  months  prior  to  the 
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dates  of  their  filing,  but  must  hold  that  it  appears  that  they  accrued,  if 
at  all,  long  prior  to  that  period. 

The  motions  to  restore,  therefore,  are  denied  without  prejudice, 
however,  to  new  applications  to  be  made  on  new  papers  showing  the 
facts  and  circumstances,  in  addition  to  those  stated  in  the  claims  as 
filed  to  support  claimant's  contention  that  the  claims  were  filed  within 
six  months  after  the  date  of  their  accrual 

PARIS,  J.,  concurs, 

ACICERSON,  P.  J.  (dissenting).  I  believe  the  motion  to  restore  the 
above-entitled  claims  to  the  calendar  of  this  court  should  be  granted. 
I  believe  that  the  claimant  herein  is  entitled  to  have  its  day  in  court. 
These  claims  were  regularly  filed  in  this  court,  and  set  forth  that  the 
claimant  is  entitled  to  a  substantial  amount  of  money  for  extra  work 
and  materials  and  for  damages  by  reason  of  negligent  engineering  and 
inspection  on  the  part  of  the  state  in  connection  with  two  highway  con- 
tracts. No  notices  of  intention  were  ever  filed,  as  required  by  sec- 
tion 264  of  the  Code  of  Civil  Procedure.  The  claimant,  however,  en- 
deavored to  remedy  this  defect  by  going  to  the  Legislature.  The  Leg- 
islature, by  chapter  603  of  the  Laws  of  1918,  which  became  a  law 
on  May  10,  1918,  passed  an  act  entitled : 

"An  act  to  confer  Jurisdiction  on  the  Court  of  Claims  to  hear,  audit  and  de- 
termine the  alleged  claims  of  the  Gooper-SneU  Company  against  the  state 
for  damages  alleged  to  have  been  sustained  by  such  company,  and  to  reuuer 
Judgment  therefor." 

This  act,  it  will  be  seen,  therefore,  referred  specifically  to  these  very 
claims  in  its  title.  It  referred  to  them  more  specifically  in  the  body 
of  the  act  itself.  It  required  such  claims  to  be  filed  with  the  Court  of 
Claims  within  six  months  from  the  time  this  act  takes  effect,  and  then 
adds  the  following  clause: 

"But  such  claims  shall  not  be  defeated  nor  the  jurisdiction  of  such  court 
impaired  because  of  the  failure  to  file  notices  of  intent  to  file  such  claims 
as  provided  in  section  264  of  the  Code  of  Civil  Procedure." 

My  Associates  contend  that  under  this  act  these  claims  should  have 
been  refiled  within  six  months  from  May  10,  1919.  These  claims  were 
on  file  during  all  of  that  time.  There  is  nothing  said  in  the  act  about 
refiling  them.  My  reasons  for  this  position  are  set  forth  in  the  dis- 
senting opinion  in  the  case  of  Glen  Ross  v.  State,  reported  in  103  Misc. 
Rep.  at  page  197,  175  N.  Y.  Supp.  304.  That  dissenting  opinion  has 
never  been  overruled,  so  far  as  I  am  aware,  but  the  principles  I  there 
■contended  for  have  been  specifically  approved  by  the  Appellate  Divi- 
sion in  the  case  of  Rogers  v.  State,  reported  in  184  App.  Div.  at  page 
341,  171  N.  Y.  Supp.  at  page  338,  where  the  learned  Presiding  Justice 
of  the  Appellate  Division  used  this  language : 

"The  statute  giyes  permission  to  file  a  claim  within  a  year  after  the  act 
takes  effect ;  that  is,  to  Hay  4, 1917.  Concededly,  no  new  claim  was  filed  after 
the  act  took  effect,  but  the  claim  had  been  filed  before  that  time.  It  would 
seem  an  unnecessary  ceremony  to  refile  a  claim  already  filed.  The  spirit  of 
the  afttatute  should  save  any  claim  filed  before  May  4,  1917*    The  statute  Is 
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remedial,  and^  if  the  only  fault  with  Teference  to  the  appellant's  claims  is  the 
failure  to  file  a  notice  of  IntenticAi,  the  objection  seems  so  technical,  where  the 
claim  itself  is  duly  filed,  that  the  statute  may  be  given  the  broad  and  liberal 
interpretation  we  have  suggested." 

The  position  taken  by  the  majority  of  this  court  in  dismissing  the 
claim  of  Glen  Ross  was  affirmed  by  the  Appellate  Division,  but  upon 
entirely  different  grounds  than  those  mentioned  in  the  prevailing  opin- 
ion in  this  court.  The  principles  contended  for  in  the  dissenting  opin- 
ion in  this  case  in  this  court  were  not  disapproved.  Judge  Woodward, 
in  his  opinion  in  the  Appellate  Division,  has  taken  the  position  that  it 
was  unnecessary  to  consider  that  question.    He  used  this  language : 

"The  suggestion  of  the  claimant's  counsel  that .  the  claim  filed  with  the 
Board  of  Claims  in  1914,  after  the  two-year  limit  had  been  passed,  may  be  ac- 
cepted by  the  Court  of  Claims  under  this  special  statute,  need  not  be  con- 
sidered, because  this  claim  was  one  which,  as  between  individuals,  would  have 
constituted  a  cause  of  action  'to  recover  damages  for  a  personal  injury,  re- 
sulting from  negligence,*  ♦  ♦  •  and  no  right  would  have  survived  the 
three  years  next  succeeding  the  accident  on  the  16th  of  September,  1911,  if  the 
state  had  been  an  individual  or  corporation." 

To  recapitulate,  we  now  have  this  situation:  These  claims  were 
filed  in  May  and  June,  1914.  They  were  claims  which  the  court  did 
not  have  jurisdiction  to  hear  unless  a  notice  of  intention  was  filed  in 
accordance  with  section  264  of  the  Code  of  Civil  Procedure.  No  such 
notice  was  filled.  The  Legislature  thereafter  passed  an  act  giving  this 
court  jurisdiction  to  hear  these  specific  claims,  notwithstanding  no 
notice  of  intention  was  filed,  which  act  became  a  law  May  10,  1918. 
Thereafter,  and  on  January  6,  1919,  this  court  dismissed  these  claims 
Upon  the  ground  that  no  notice  of  intention  was  filed.  Such  order 
dismissing  these  claims,  in  view  of  the  act  of  the  Legislature  giving 
the  court  the  power  to  hear  these  claims,  as  above  referred  to,  was 
wrong,  and  made,  in  mv  judgment,  under  a  misapprehension  of  the 
law.  The  claims  should  now,  therefore,  be  restored  to  the  calendar, 
and  the  claimant  given  its  day  in  court. 

Chapter  603  of  the  Laws  of  1918  did  not  call  for  a  refiling  of  these 
claims.  They  were  on  file  at  all  the  times  mentioned  in  that  act  for 
them  to  be  on  file.  The  reason  for  not  refiling  the  claims  after  the 
special  act  was  passed  was  set  forth  in  the  dissenting  opinion  in  the 
Glen  Ross  Case  in  this  court,  and  approved  in  the  opinion  of  Pre- 
siding Justice  Kellogg  in  the  case  of  Rogers  v.  State,  above  referred  to. 

The  application  of  the  claimant,  therefore,  to  have  the  claims  re- 
stored to  the  calendar,  should  be  granted. 
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DRENNAN  v.  STATE  (two  cases). 

Mcdonald  v.  same... 

(Court  of  Claims  of  New  York.     October  23,  1919.)    . 

1.  Bridqss  ^=>37— Kkepinq  of  flagman  and  signal  bells  at  dbawbmdgks 

sufficient. 

Where  guard  gates  at  the  approaches  of  a  drawbridge  or  lift  bqbjx  were 
Impracticable,  because  of  a  trolley  wire,  the  state's  f  aUure  to  install  them 
was  not  negligence.  The  keeping  of  flagman  or  watchman  at  each  end 
of  such  bridge,  and  the  providing  of  a  gong  and  also  an  automatic  ringing 
bell,  were  reasonable  and  ample  precautions. 

2.  Bridges  ^s>46(6) — ^Negligence  9F  flagican  at  drawbridge  oause  of  in- 

jury TO  TRAVELER. 

In  an  action  against  the  state  for  personal  injuries,  resulting  from  an 
accident  upon  a  highway  drawbridge  over  a  canal,  evidence  held  to  fair- 
ly establish  claimant's  contention  that,  as  they  approached  the  bridge  in 
their  automobile,  the  flagman  negligently  and  carelessly  signaled  them  to 
pass  over  it,  when  he  knew  it  was  about  to  be  raised. 

3.  Bridges  <8=»44(1) — Contributory  negligence  of  "travelers  on  negligent 

invn-ation  by  flagman  to  cross  drawbridge. 

Where  a  drawbridge  crossing  a  canal  was  about  to  be  raised,  and  be- 
fore starting  to  raise  it  an  electric  beU  was  kept  ringing  from  the  time  ot 
the  signal  to  raise  the  bridge  and  until  after  the  automobile  had  crossed 
over  part  of  it,  and  the  claimants  for  damages  for  personal  injury  were 
familiar  with  the  bridge,  its  manner  of  operation  and  dangers,  they  were 
not  negligent  in  acting  upon  the  invitation  and  direction  of  the  flagman  to 
proceed  in  their  automobile  across  the  bridge. 

Claims  by  Thomas  C.  Drennan,  by  Lillian  M.  Dreiman,  and  by 
Thomas  McDonald  against  the  State  of  New  York  for  damages  for 
personal  injuries  received  in  an  accident  at  a  canal  bridge  upon  a 
highway.     Tried  together,  and  judgment  for  each  of  the  claimants. 

Costello,  Burden,  Cooney  &  Walters,  of  Syracuse,  for  claimants. 
Edward  M.  Brown,  Deputy  Atty.  Gen.,  for  the  State. 

SMITH,  J.  These  claims  are  for  damages  for  personal  injuries 
claimed  to  have  been  sustained  on  August  12,  1916,  at  the  bascule 
canal  bridge  by  means  of  which  North  Salina  street  in  the  city  of 
Syracuse  passes  over  the  Oswego  Canal.  The  bascule  bridge  is  of  a 
type  which  has  hinges  at  one  end,  and  on  these  hinges  the  bridge  is 
raised  and  lowered  as  occasion  requires  by  appliances  devised  for  that 
purpose.  Salina  street  runs  almost  due  north  and  south,  and  the  canal 
runs  in  a  northwesterly  and  southeasterly  direction,  crossing  Salina 
street  at  an  angle  of  about  35  degrees ;  the  northerly  and  southerly 
ends  of  the  bridge  crossing  the  street  diagonally  on  lines  running  north- 
westerly and  southeasterly.  This  bridge  was  hinged  at  its  northerly 
or  northeasterly  end,  and  when  operated  was  raised  and  lowered  at  its 
southerly  or  southwesterly  end.  Its  operating  appliances  were  con- 
trolled at  a  station  on  the  easterly  side  of  the  street  something  less 
than  two-thirds  of  the  distance  from  the  extreme  northerly  corner  of 
the  bridge  on  the  west  side  of  the  street  to  the  extreme  southerly  corner 
thereof  on  the  east  side  of  the  street. 
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The  operation  of  raising  the  bridge  changes  its  plane  from  a  level 
through  inclines  of  various  degrees  toward  a  perpendicular,  and  to  a 
stage  which  permits  the  passage  of  boats;  the  floor  or  deck  of  the 
bridge  slipping  down  toward  north  and  toward  the  east  in  increasing 
degrees  as  the  process  of  raising  the  bridge  is  continued. 

This  bridge,  because  of  its  t3rpe,  its  position  in  and  with  reference 
to  the  street,  and  the  manner  of  its  operation,  constituted  a  very  dan- 
gerous condition,  requiring  of  the  state  great  care  in  guarding  against 
accidents  to  travelers  on  the  street.  As  originally  designed,  the  bridge 
was  to  be  equipped  with  gates  of  the  ordinary  railroad  crossing  type, 
and  standards  upon  which  to  hang  such  gates  had  been  erected  at 
both  ends  of  the  bridge;  hut  no  gates  had  been  installed,  because  it 
had  been  found  that  their  operation  would  be  interfered  with  by  the 
trolley  wires  of  the  street  surface  railroad  whose  tracks  extended 
through  Salina  street  and  across  the  bridge. 

To  warn  travelers  in  the  street  that  the  bridge  was  about  to  be 
raised,  the  state  had  installed  an  electric  bell  and  a  gong,  both  operated 
from  the  bridge  tender's  cabin — ^the  former  by  closing  a  switch  by 
means  of  a  lever,  after  which  the  bell  rings  continuously  until  the 
switch  is  opened  again ;  the  latter  by  pulling  a  rope  attached  to  the 
haromer  of  the  gong.  The  state  also  employed  flagmen,  whose  duty 
it  was  to  guard  the  approaches  to  the  bridge  and  to  warn  travelers  in 
the  street  when  the  bridge  was  about  to  be  raised. 

On  the  evening  of  August  12,  1916,  between  the  hours  of  7  and  8 
o'clock,  claimants  were  riding  south  on  North  Salina  street  in  an  au- 
tomobile driven  by  claimant  I/illian  M.  Drennan;  claimants  Thomas 
C.  Drennan  and  Thomas  McDonald  being  seated  in  the  rear  seat.  The 
automobile  was  driven  upon  and  over  the  bridge  just  as  it  was  being 
raised  to  permit  the  passage  of  a  boat  on  the  canal,  and,  while  the 
southerly  or  southwesterly  end  of  the  bridge  was  elevated  a  short  dis- 
tance from  the  level  of -the  street,  the  automobile  ran  off  the  elevated 
end  of  the  bridge  and  tipped  over  on  its  side,  injuring  the  claimants. 

It  is  claimed  on.behaif  of  the  claimants  that  the  state  was  neg- 
ligent in  failing  to  g^ard  the  approach  to  the  bridge,  and  in  failing  to 
give  suitable  warning  that  the  bridge  was  about  to  be  raised,  and  also 
in  that  the  flagman  or  watchman  at  the  north  end  of  the  bridge  actually 
invited  them  to  enter  upon  and  cross  the  bridge  at  a  time  when  he 
knew  the  bridge  was  about  to  be  raised  for  the  passage  of  a  boat  on 
the  canal. 

[1]  The  evidence  does  not  disclose  whether  or  not  there  were  any 
lights  or  signals  of  any  kind  upon  the  bridge,  other  than  the  electric 
bell  and  gong  above  mentioned,  which  bell  and  gong  were  ringing  at 
and  before  the  time  when  the  automobile  entered  upon  the  bridge. 
There  were  no  guard  gates  at  the  approaches,  for  the  reason,  as  stated 
above,  that  with  this  type  of  bridge,  at  the  location  where  it  was  placed, 
such  gates  were  impracticable,  and  failure  to  install  and  operate  them 
under  the  circumstances  did  not  constitute  negligence.  The  means 
provided  by  the  state  to  warn  users  of  the  street  when  the  bridge  was 
about  to  be  operated  and  to  guard  against  accidents  were  reasonable 
and  ample,  if  its  employes  reasonably  attended  to  their  duties. 
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[2]  As  to  the  conduct  of  the  watchman  or  flagman  at  the  north  ap- 
proach to  the  bridge  at  the  time  of  this  accident  there  is  a  conflict  of 
testimony,  but  the  weight  of  the  evidence  fairly  establishes  the  conten- 
tion of  claimants  that  as  they  approached  the  bridge  the  flagman  neg- 
ligently and  carelessly  motioned  to  them  to  pass  over  and  across  the 
bridge  when  he  knew  it  was  about  to  be  raised.  This  is  denied  by  the 
flagman,  who  is  corroborated  by  the  flagman  at  the  southerly  end  of 
the  bridge,  who  was  at  least  70  or  80  feet  distant  from  the  flagman  at 
the  northerly  end  of  the  bridge  at  the  time.  All  three  claimants  testify 
positively  to  this  direction  of  the  flagman,  and  I  am  convinced  that 
they  speak  the  truth.  Mr.  Drennan,  one  of  the  claimants,  is  and  for 
years  has  been  a  merchant  of  standing  in  the  city  of  Syracuse,  Lillian 
M,  Drennan  is  his  wife,  and  claimant  McDonald  occupies  a  position  of 
trust  and  responsibility  with  the  New  York  Central  Railroad  Company.  I 

They  are  all  persons  of  intelligence,  and  as  witnesses  appeared  to  be  I 

telling  a  frank  and  truthful  story  of  the  events  leading  up  to  and  con-  i 

nected  with  the  accident. 

[3]  It  is  true  that  the  gong  had  been  rung  by  the  bridge  tender  be- 
fore starting  to  raise  the  bridge,  and  that'  the  electric  bell  was  kept 
ringing  from  the  time  the  signal  to  raise  the  bridge  was  given  until 
after  the  automobile  had  passed  over  the  southerly  end  of  the  bridge. 
It  is  also  true  that  all  the  claimants  were  familiar  with  the  bridge,  its 
manner  of  operation,  and  its  dangers ;  but  if,  as  I  think  the  evidence 
fairly  establishes,  they  were  invited  to  enter  upon  the  bridge  by  the  ' 

servant  of  the  state,  placed  there  to  notify  them  when  danger  existed 
and  to  guard  their  safety,  they  were  justified  in  concluding  that  the 
way  was  safe  for  them  to  proceed,  and  they  were  not  negligent  in  act- 
ing upon  the  invitation  and  direction  of  the  flagman. 

As  a  result  of  the  injuries  sustained  by  him  and  his  wife,  claimant 
Thomas  C.  Drennan  was  obliged  to  pay  and  did  pay  for  medical  and 
hospital  care  and  attendance  the  sum  of  $998,  in  addition  to  which  he 
should  recover  as  compensation  for  his  injuries  in  the  loss  of  services 
and  society  of  his  wife  the  sum  of  $1,500,  making  in  all  the  sum  of 
$2,498,  for  which  he  is  entitled  to  judgment. 

The  injuries  sustained  by  Mrs.  Drennan  were  slight,  and  the  ex- 
pense of  her  medical  treatment,  etc.,  was  paid  by  her  husband  and 
has  been  included  in  the  amount  awarded  to  him.  As  compensation 
for  the  injuries  received  by  her,  she  should  have  judgment  for  the 
sum  of  $250. 

Claimant  McDonald  necessarily  paid  for  medical  attention  and  treat- 
ment $432,  with  clothing  damaged  and  destroyed  of  the  value  of  $40. 
As  compensation  for  his  injuries,  he  should  recover  the  sum  of  $1,000, 
making  in  all  the  amount  of  his*  recovery  $1,432. 

Findings  in  accordance  herewith  may  be  presented  for  signature. 

ACKERSON,  P.  J.,  concurs. 
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SCHNEIDER  y.  HODGKINS  FIELD  HABDWABE  C0.»  Inc. 

(Chantauqua  Comity  Court    November  3,  1^19.) 

Sales  ^=^392 — ^To  becovkr  phioe  on  bescibsion  fob  bbeach  of  wabrantt, 

BUTXB  ICUBT  BETtTBN  GOODS  UIVLEBS  VALUEUB8S. 

In  an  action  for  damages  for  alleged  breach  of  warranty  In  the  sale  ot 
three  antomobiles,  where  the  uncontradicted  evidence  disclosed  that  one 
Of  tliem  went  into  plaintiff's  possession,  the  evidence  was  conflicting  ns  to 
whether  plaintiff  or  defendant  held  poesession  of  the  others,  and  there  was 
no  evidence  of  any  offer  to  return  them,  plaintiff  has  not  brou;;lit  him- 
self within  Personal  Pr<^?erty  Law,  |  150,  subd.  (d),  relating  to  seller's 
breach  of  warranty,  rescission,  and  permitting  recovery  of  price  paid,  and 
cannot  recover  the  full  purchase  price,  in  the  absence  of  testiiuony  that 
they  were  valueless. 

Appeal  from  Municipal  Court  of  Dunkirk. 

Action  by  Lawrence  Schneider  against  the  Hodgkins  Field  Hard- 
ware Company,  Incorporated.  From  a  judgment  foi*  plaintiff,  and 
from  a  denial  of  defendant's  motion  to  set  aside  the  verdict  and  for 
new  trial,  defendant  appeals.  Judgment  reversed,  and  new  trial 
granted. 

John  L.  Hurlbert,  of  Dunkirk,  for  appellant. 
John  L.  Sullivan,  of  Dunkirk,  for  respondent. 

OTTAWAY,  J.  This  is  an  appeal  from  a  judgment  entered  in  the 
Municipal  Court  of  the  City  of  Dunkirk,  New  York,  upon  the  ver- 
dict of  a  jury,  in  favor  of  the  plaintiff  and  against  the  defendant,  for 
"$500  damages  and  $41.80  costs,  and  an  order  of  said  Municipal 
Court  denying  the  motion  of  defendant  to  set  aside  the  verdict  of 
the  jury  and  for  a  new  trial. 

This  action  was  brought  to  recover  damages  for  an  alleged  breach 
of  warranty  in  the  sale  of  three  automobiles  by  the  defendant  to 
the  plaintiff,  for  which  the  plaintiff  paid  the  sum  of  $500.  The  plain- 
tiff has  recovered  of  the  defendant  the  purchase  price  of  said  auto- 
mobiles. Upon  the  trial  of  the  action,  neither  party  gave  any  evi- 
dence as  to  the  value  of  the  automobiles,  either  as  warranted  or  as 
they  were  when  sold.  Apparently  the  plaintiff  based  his  right  to 
recover  and  the  amount  of  damages  upon  the  purchase  price  paid  by 
him  for  the  automobiles.  He  based  this  claim  upon  section  150  of 
the  Personal  Property  Law  (Consol.  Laws,  c.  41).  Subdivision  (d) 
of  said  section  provides : 

''Where  there  is  a  breach  of  warranty  by  the  seller,  the  buyer  may  •  •  • 
rescind  the  contract  to  sell  or  the  sale  and  refuse  to  receive  the  goods,  or,  if 
the  goods  have  already  been  received,  return  them  or  offer  to  return  them  to 
the  seller  and  recover  the  price  or  any  part  thereof  which  has  been  poid." 

The  uncontradicted  evidence  discloses  that  one  of  these  auto- 
njobiles  went  into  the  possession  of  the  plaintiff.  As  to  the  possession 
of  th^  other  two  automobiles,  the  evidence  is  conflicting,  whether  it 
was  in  fact  in  the  possession  of  the  plaintiff  or  the  defendant.  No 
"CTidenoe  was  given  of  any  offer  to  return  these  automobiles  to  the 
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defendant.  Under  these  circumstances,  the  plaintiff  has  not  brought 
himself  within  the  provisions  of  subdivision  (d)  of  section  150  of 
the  Personal  Property  Law,  and  the  plaintiff  could  not  recover  the 
full  amount  of  the  purchase  price  of  these  automobiles,  in  the  ab- 
sence of  testimony  showing  they  were  valueless.  Frieder  v.  Rosen, 
(Sup.)  147  N.  Y.  Supp.  442. 

The  judgment  of  the  Municipal  Court  is  reversed,  and  a  new  trial 
grantecbin  the  Municipal  Court  of  the  City  of  Dunkirk^  with  costs  to 
the  defendant  to  abide  the  event  of  the  action. 


a06  Misc.  Bep.  27(9 

PEOPLE  V.  HIMMANBN. 

(Ch'emung  County  Court    July,  1919.) 

1.  Schools  and'sohool  distbictb  #s>160— Dbfensb  to  pbosbcutioh  ttndsb 

CoMPULSOBT  Education  Act. 

In  a  prosecution  under  Education  Law,  {  624,  relating  to  compulsory  ed- 
ucation of  children  between  8  and  16  years,  the  only  defense  is  that  they 
are  not  in  proper  physical  and  mental  condition  to  attend  school. 

2.  Schools  and  school  distbxcts  ^s»l60— DEnirss  to  pbobboution  undbb 

CoMFUisoBT  Education  Act. 

Where  father  of  two  children,  physically  and  mentally  able  to  attend 
school,  resided  3%  miles  from  schoolhouse  by  one  road  and  a  little  less 
than  2  miles  l^  a  shorter  road,  which  had  water  standing  in  it  in 
places  during  rainy  weather,  failed  to  send  them  to  school.  It  was  no  de- 
fense, in  prosecution  for  violation  of  Education  Law,  |  624,  relating  to 
compulsory  education,  that  distance  and  condition  of  road  made  It  unrea- 
sonable to  require  him  to  send  them,  in  view  of  section  628. 

8.  Schools  and  school  distbicts  €=»160 — Presentation  of  excusb  fob  non- 
attendance  UN  deb  Compulsory  Education  Act. 

The  excuse  raised  by  father  of  several  children,  in  his  prosecatiCHi  un- 
der Education  Law,  f  624,  relating  to  compulsory  education,  that  the  dis- 
tance from  his  house  to  schoolhouse  is  so  great  and  that  roads  for  part 
of  the  time  are  so  bad  that  it  would  be  unreasonable  to  require  him  to 
send  his  children,  should  be  presented  by  proper  petition  to  the  state 
board  of  education,  or  by  an  appeal  from  the  decision  of  school  district  in 
February,  1919,  discontinuing  the  transportation  of  school  children. 

4.  Gbihinal  law  ^=»1169(10) — ^Admission  or  evidence  habmlbss  whebb  ac- 

cused SET  UP  NO  defense. 

In  prosecution  of  a  father  under  Education  Law,  |  624,  for  failure  to 
send  his  children  to  school,  where  the  only  permissible  defense  was  that 
they  were  not  in  proper  physical  and  mental  condition,  admission  of  evi- 
dence for  people  in  rebuttal  as  to  what  was  done  at  a  school  meeting, 
against  objection  that  minutes  were  the  best  evidence,  and  that  other 
children  living  as  far  away  as  defendant's  children  attended,  and  as  to 
transportation,  etc.,  was  harmless,  under  Code  Cr.  Proc.  f  764,  where  de- 
fendant's evidence  was  Immaterial,  because  constituting  no  defense;  and. 
if  defendant's  evidence  was  material,  the  people's  evidence  was  proper  in 
rebuttal. 

5.  Schools  and  school  districts  <©=>160 — ^Defense  in  prosecution  undeb 

Compulsory  Education  Act  insufficient. 

In  prosecution  of  a  father' under  Education  Law,  |  624>  relating  to  com- 
pulsory education,  for  failure  to  send  (ddldren  to  school,  the  fact  that 
one  child  was  under  school  age  and  that  another  had  a  crippled  leg,  did 
not  relieve  defendant  as  to  other  children,  who  were  of  school  age,  and 

^s»For  other  cases  see  same  topic  &  KBT-NUMBBR  in  all  Key-Numbered  DigestB  4k  Indexes 
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with  reference  to  whom  no  physical  or  mental  defect  was  shown,  though 
the  charge  was  made  in  one  information  and  one  warrant  for  failure  to 
send  the  four  children  to  school. 

Appeal  from  Justice  Court. 

Oscar  Himmanen  was  convicted  of  a  violation  of  the  Education  Law, 
after  a  trial  before  a  justice  of  the  peace  of  the  town  of  Van  Etten, 
Chemung  county,  and  a  jury,  and  was  fined  $5,  which  he  paid,  and  he 
appeals.     Afiirmed. 

Frederick  E.  Hawkes,  of  Waverly,  for  appellant. 
Ely  W.  Persontus,  Dist.  Atty.,  of  Ehnira  (Leo  Waxman,  of  Elmira, 
of  counsel),  for  the  People. 

SWARTWOOD,  J.  The  defendant  is  the  father  of  four  children, 
of  the  ages  of  12,  11,  10,  and  7  years,  respectively,  and  resides  with  his 
wife  and  children  in  the  town  of  Van  Etten,  Chemung  county.  Prior 
to  February,  1919,  transportation  was  furnished  by  the  school  district 
for  the  defendant's  children  to  and  from  school,  but  in  that  month  the 
transportation  was  discontinued  by  the  district.  Thereafter  the  de- 
fendant failed  to  cause  his  children  to  attend  school.  The  defendant's 
residence  is  3%  miles  distant  from  the  schoolhouse  by  one  road,  and  1 
mile  and  290  rods  distant  by  a  shorter  road.  The  testimony  given  on 
the  trial  shows  that  the  shorter  road  is  muddy  and  has  water  stand- 
ing on  it  in  places  during  the  rainy  weather.  The  testimony  also  shows 
that  one  of  the  children  (not  the  7  year  o|d  one,  who  is  under  school 
age)  is  lame  as  a  result  of  an  injury  to  his  leg.  Neverthdess  it  is  un- 
contradicted that  two  children  were  physically  and  mentally  able  to  at- 
tend school. 

[1, 2]  Section  624  of  the  Education  Law  (Consol.  Laws,  c.  16),  be- 
ing part  of  article  23,  which  is  headed  "Compulsory  Education,"  pro- 
vides that — 

'*Byery  person  In  parental  relation  to  a  cbild  within  the  compulsory  school 
ages  and  In  proper  physical  and  mental  condition  to  attend  school,  shall  cause 
such  child  to  attend  upon  Instruction,"  etc 

In  school  districts  such  as  the  one  in  which  the  defendant  resided  the 
school  ages  are  between  8  and  16  years.  It  will  be  noted  that  children 
between  the  ages  of  8  and  16  years  are  within  the  "compulsory  school 
ages."  This  section  also  lays  the  duty  upon  the  parent  to  cause  such 
children  to  attend  upon  instruction,  if  the  children  are  in  proper  physi- 
cal and  mental  condition  to  attend  school.  It  is  therefore  apparent 
that  this  particular  article  is  just  what  its  title  indicates — ^a  compulsory 
education  law — and  when  a  parent  fails  in  his  duty  to  cause  his  chil- 
dren to  attend  school,  his  only  defense  under  section  624  is  to  show 
that  they  are  not  in  proper  physical  and  mental  condition. 

The  sole  defenses  set  up  by  the  defendant  herein  are  that  the  distance 
from  his  house  to  the  school  is  so  great,  and  the  roads  a  part  of  the 
time  are  so  bad,  that  it  is  unreasonable  to  require  him  to  send  his 
children  to  school.  Having  decided  that  the  only  defense  under  sec- 
tion 624  of  the  Education  Law  is  that  the  children  are  not  in  proper 
physical  and  mental  condition  to  attend  school,  these  defenses  offered 
by  the  defendant  become  immaterial.    Even  assuming  that  they  were 
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legal  excuses,  then  a  question  of  fact  was  raised  for  the  jury,  and  the 
jury  has  found  against  the  defendant  on  all  the  questions.  The  excuses 
offered  by  the  defendant  should  have  been  presented  by  proper  petition 
to  the  state  department  of  education,  or  they  should  have  been  present- 
ed in  the  form  of  an  appeal  from  the  decision  of  the  school  district  dis- 
continuing the  transportation  of  children  in  February,  1919,  but,  as 
said  before,  they  are  not  defenses  to  the  complaint  herein. 

The  Education  Law  is  not  unreasonable.  Section  623  provides  that 
parents  may  cause  their  children  to  attend  upon  instruction  other  than 
in  public  schools.    It  also  provides  that: 

"Occasional  absences  from  snch  attendance,  not  amounting  to  irregular  at- 
tendance in  the  fair  meaning  of  the  term,  shall  be  allowed  upon  such  excuses 
only  as  would  be  allowed  in  like  cases  by  the  general  rules  and  practice  of 
such  public  school." 

But  when  a  parent  refuses  to  perform  his  duty  of  causing  his  chil- 
dren to  attend  upon  such  instruction  of  any  sort,  then  he  violates  the 
law  in  both  letter  and  spirit  and  incurs  the  penalty  provided  in  section 
625  thereof. 

The  general  purpose  and  intent  of  the  Education  Law  is  very  aptly 
stated  in  the  case  of  People  v.  Ekerold,  211  N.  Y.  386,  391,  105  N.  E. 
670,  671  (L.  R.  A.  1915D,  223,  Ann.  Cas.  1915C,  552),  where  the  Court 
of  Appeals  said,  in  considering  the  vaccination  statute,  so  called : 

"It  is  obvious  that  a  parent  should  not  be  allowed  to  escape  bis  duty  to  send 
his  children  to  school  as  provided  by  law  on  any  excuse  which  is  not  an  ample 
Justification  for  such  course.  Our  public  school  system  has  been  developed 
with  great  pains  and  solicitude  and  its  maintenance  and  support  have  been 
recognized  as  so  important  for  the  welfare  of  the  state  that  they  have  been 
provided  for  and  safeguarded  in  the  Constitution  itself.  As  a  part  of  tnis 
system  a  statute  has  been  passed  requiring  attendance  at  school  of  children 
within  certain  Umlts.  If  indifferent  or  selfish  parents  for  ulterior  purposes, 
such  as  the  desire  to  place  young  children  at  labor  instead  of  school,  or  from, 
capricious  or  recalcitrant  motives,  may  be  allowed  to  manufacture  easy  ex- 
cuses for  not  sending  their  children  to  school,  a  ready  method  wiU  have  been 
developed  for  evading  the  statute  compelling  such  attendance,  and  if  the  stat- 
ute which  requires  parents  to  see  to  it  that  their  children  attend  and  take 
advantage  of  this  school  system  may  be  lightly  and  easily  evaded,  the  pur- 
poses of  the  state  tn  providing  and  insisting  on  education  wiU  be  frustrated 
and  impaired.  Failure  to  comply  with  the  statute  ought  not  to  be  excused  ex- 
cept for  some  good  reason." 

[3,  4]  The  defendant  claims,  however,  that  errors  were  made  by 
the  justice  in  the  admission  of  evidence  that  prejudiced  the  jury  to 
such  an  extent  that  he  did  not  have  a  fair  trial,  and  that  the  judgment 
of  conviction  should  be  reversed  for  the  following  reasons : 

(1)  That  it  was  error  to  permit  the  school  trustee  to  testify  as  to 
what  was  done  at  a  school  meeting,  over  the  defendant's  objection 
that  the  minutes  of  the  meeting  were  the  best  evidence. 

(2)  That  it  was  error  to  permit  the  trustee,  over  defendant's  objec- 
tion, to  testify  that  other  children  in  the  same  district  lived  as  far 
away  as  the  defendant's  children  and  attended  school. 

(3)  That  it  was  error  to  permit  the  school  trustee  to  testify,  over 
the  defendant's  objection,  that  one  rig  would  not  be  able  to  carry  the 
children  to  this  school  from  different  directions. 
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From  the  record  it  appears  that  all  of  this  testimony  was  offered 
by  the  people  in  rebuttal  to  meet  and  explain  the  testimony  offered  on 
the  part  of  the  defendant  on  what  has  already  been  decided  herein  as 
a  collateral  issue.  It  has  been  decided  that  the  evidence  offered  by  the 
defendant  was  immaterial,  for  the  reason  that  it  could  not  constitute  a 
defense  to  the  charge  against  him.  If  this  view  of  the  matter  is  cor- 
rect, then  the  evidence  offered  in  rebuttal  of  testimony  immaterial  to 
the  only  issue  in  the  case  could  not  prejudice  the  defendant,  and  con- 
sequently could  not  constitute  a  reversible  error.  In  other  words,  if 
any  errors  were  committed,  they  were  harmless,  and  should  be  dis- 
regarded, under  section  764  of  the  Code  of  Criminal  Procedure. 
If,  on  the  other  hand,  the  evidence  offered  by  the  defendant  were 
material,  the  evidence  offered  by  the  people  in  rebuttal  to  meet  it  was 
proper,  and  the  defendant  was  not  prejudiced,  and  its  admission  was 
not  error. 

[5]  The  defendant  also  clainos  that  it  was  error  to  charge  him  in 
one  information  and  one  warrant  with  failure  to  send  four  children 
to  school;  that  the  failure  to  send  each  child  to  school  constituted  a 
separate  crime,  and  that  there  should  have  been  as  many  different  in- 
formations laid  and  warrants  issued.  I  do  not  believe  that  this  point 
is  well  taken.  Certainly  the  defendant  was  not  harmed  by  it,  because 
only  one  crime  was  proved  against  him  and  only  one  fine  imposed; 
that  is,  he  was  charged  with  one  violation  of  the  statute  and  convicted 
of  only  one.  The  fact  that  it  came  out  on  the  trial  that  one  child  was 
under  school  age  and  one  child  was  crippled  to  some  extent  did  not  re- 
lieve the  defendant  of  the  charge  of  violating  the  statute  with  respect 
to  the  other  two  children,  who  were  of  school  age,  and  with  reference  to 
whom  no  physical  or  mental  defect  was  shown.  The  defendant  was 
therefore  clearly  guilty  of  a  violation  of  the  section. 

The  judgment  of  conviction  should  be  affirmed. 

Judgment  affirmed. 


SAIANT  et  al.  v.  PENNSYLVANIA  R.  CO. 

(Mnnicipal  Court  of  City  of  New  York,  Borongh  of  Manhattan,  Ninth  District. 

March  15,  1917.) 

Replevin  ^=»4 — ^Will  not  lie  fob,  goods  delivebad  to  gabbier  without  sub- 

BENDEB  or  BILL  OF  LADING. 

Under  Act  Cong.  Aug.  28,  1916,  §  23  (17.  S.  Cotnp.  St.  |  86041),  Jield, 
.  goods  delivered  to  a  carrier,  for  which  It  had  issued  an  order  bill  of  lad- 
ing, could  not  be  replevied  from  it,  without  such  bill  of  lading  flrst  being 
surrendered  to  it,  or  negotiation  thereof  enjoined. 

Action  by  Gabriel  Salant  and  others  against  the  Pennsylvania 
Railroad  Company.  On  order  to  show  cause.  Redelivery  of  goods 
replevied  ordered. 

See,  also,  177  N.  Y.  Supp.  475, 188  App.  Div.  851. 

Aronson  &  Salant,  of  New  York  City,  for  petitioner. 
Burlingham,  Montgomery  &  Beecher,  of  New  York  City,  for  de- 
fendant. 

•Iter  CMM  WM  Mine  topio  4k  KBT-NUMBBB  la  all  K«]r-Numl)«r«d  DlgMts  4k  Iiulczw 
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WII^SON,  J.  This  order  to  show  cause  having  come  on  to  be 
heard  before  me  this  15th  day  of  March,  1917,  requesting  an  order 
directing  th^t  the  marshal  redeliver  to  the  defendant  company  the 
goods  and  chattels  replevied  under  an  order  of  replevin  herein,  and 
further  directing  that  the  order  of  replevin  granted  herein  on  March 
9,  1917,  be  vacated,  etc.,  is  granted,  for  the  following  reasons: 

That  no  bill  of  lading  was  first  surrendered  to  the  carrier,  or  its 
negotiation  enjoined,  in  or<^er  to  comply  with  the  provisions  of  the 
act  relating  to  bills  of  lading  in  interstate  and  foreign  commerce,  passed 
by  the  Sixty-Fourth  Congress,  approved  August  29,  1916  (Act  Aug. 
29,  1916,  c.  415,  39  Stat.  538  [U.  S.  Comp.  St.  §§  8604aaa-8604w]), 
and -going  into  effect  on  the  1st  day  of  January,  1917.  Section  23 
thereof  provides  as  follows: 

"That  if  goods  are  delivered  to  a  carrier  by  the  owner  or  by  a  person  whose 
act  in  conveying  the  title  to  them  to  a  purchaser  for  value  In  good  faith  would 
bind  the  owner,  and  an  order  bill  is  Issued  for  them,  they  cannot  thereafter, 
while  in  the  possession  of  the  carrier,  be  attached  by  garnishment  or  other- 
wise or  be  levied  upon  under  an  execution  unless  the  bill  be  first  surrendered 
to  the  carrier  or  itjg  negotiation  enjoined.  The  carrier  shall  in  no  such  case 
be  compelled  to  deliver  the  actual  possession  of  the  goods  until*  the  bni  is 
surrendered  to  him  or  impounded  by  the  court" 

Enter  order. 


In  re  CURTIS. 
(Surrogate's  Ck>urt,  New  York  CJounty.    October  14,  1919.) 

1.  DOMICIUS  ^=»2 — ^**D0MICIXE"  AND  "RESIDBNCB"  DXflTINOUIBHED. 

There  is  a  distinction  between  the  meaning  of  the  terms  'MomlcUe'*  and 
"residence" — "domicile"  being  a  term  which  belongs  particularly  to  tbe 
law  of  nations  and  to  the  interstate  law,  regulating  a  status  in  federal 
or  confederated  states,  and  relating  to  countries  and  states,  not  to  locali- 
ties within  those  countries  or  states ;  a  once-acquired  domicile  not  being 
affected  by  non  residence,  if  the  intent  is  to  retain  the  old  domicile. 

[Ed.  Note.— For  other  definitions,  see  Words  and  Phrases,  First  and 
Second  Series,  Domicile.] 

2.  Domicile  ^=»6 — Indefinite  nonsebidengb  does  not  affect  domigilb. 

A  person,  intending  to  retain  his  old  domicile,  may  reside  almost  in- 
definitely out  of  the  locus  of  such  domicile. 

3.  Domicile  ^=s>4(1) — ^Person  sxn  jttbis  mat  have  sbvebal  besidences. 

A  person  sui  juris  may  freely  at  any  time  change  a  residence  fqwn 
any  place  to  another,  or  he  may  have  several  residences. 

4.  Domicile  e=>9 — Deceased's  declarations  as  evidence  of  domicile. 

While  declarations  of  deceased  persons,  whose  domicile  or  residence  Is 
indeterminate,  are  always  competent  to  disclose  their  intention,  they 
should  always  be  taken  to  point  to  a  particular  moment. 

In  the  matter  of  Harriet  A.  Curtis,  deceased.  On  motion  to  con- 
firm report  of  referee  appointed  to  determine  place  of  deceased's  last 
residence.    Confirmed. 

See,  also,  175  N.  Y.  Supp.  285,  288,  289,  735. 

^B»For  other  cam  see  lame  topio  4k  KB7-NUMBBR  in  all  Key-Numbered  DlseetB  A  Indexes 
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Elkus,  Vpgel,  Gleason  &  Proskauer,  of  New  York  City,  for  tem- 
pr^rary  administrator. 

Allen  W.  Corwin,  of  Middleton,  for  James  E.  Burr,  individually 
and  as  executor. 

FOWLER,  S.  The  question  involved  in  the  hearing  on  the  motion 
to  confirm  the  report  of  Mr.  Winthrop,  the  referee  herein,  is  exclu- 
sively one  of  fact:  Was  Mrs.  Curtis  at  the  time  of  her  death  a  resi- 
dent of  the  county  of  Orange  or  of  this  county  ?  Upon  the  determina- 
tion of  this  question  depends  the  jurisdiction  of  this  court  in  this  mat- 
ter. 

It  is  unfortunate  that  the  Legislature  of  this  state  has  not  imitated 
France,  and  enacted  some  law  which  enables  a  person  who  has  two  or 
more  residences  in  diflferent  counties  of  this  state  to  file  a  certificate 
in  the  county  clerk's  office  which  shall  show  a  final  election  of  the  citi- 
zen to  abide  by  one  residence  (designated  in  such  certificate)  as  a  legal 
residence  for  all  intrastate  purposes,  such  as  taxation,  jurisdiction  of 
courts,  etc.  This  would  put  an  end  to  such  controversies  as  are  here 
presented. 

[1]  In  my  judgment  this  matter  brings  up  very  sharply  the 'distinc- 
tion between  the  terms  residence  and  domicile.  It  was  not  without  rea- 
son that  Lord  Westbury,  in  Bell  v.  Kennedy,  L.  R.  1  Sc.  App.  320, 
said:  "Residence  and  domicile  are  two  perfectly  distinct  things."  I 
have  often  pointed  out  in  this  court  the  distinction.  Matter  of  Norton. 
96  Misc.  Rep.  152,  159  N.  Y.  Supp.  619;  Matter  of  Morgan,  95  Misc. 
Rep.  451,  159  N.  Y.  Supp.  105:  Matter  of  Martin,  94  Misc.  Rep. 
81,  157  N.  Y.  Supp.  474;  In  re  Hetty  Green,  99  Misc.  Rep.  582,  164 
N.  Y.  Supp.  1068. 

Domicile  is  a  term  which  belongs  particularly  to  the  law  of  nations 
and  to  the  interstate  law  regulating  a  status  in  federal  or  confederated 
states.  Domicile  relates  to  countries  and  states,  not  to  localities  within 
those  countries  or  states.  Matter  of  Grant,  83  Misc.  Rep.  at  page  271, 
144  N.  Y.  Supp.  567*  The  whole  current  of  the  highest  authorities 
everywhere  discloses  the  facts  just  stated,  and  I  need  not  now  partic- 
ularize. The  tests  and  analogies  of  domicile  and  residence  are  not, 
however,  dissimilar,  and  the  terms  in  America  are  therefore  very  often 
confused,  while  much  less  so  in  English  law,  and  never  at  the  present 
day.  But,  as  I  understand  it,  a  "residence"  may  be  more  easily  ac- 
quired and  exchanged  than  a  domicile.    As  the  publicist  Wheaton  said : 

"The  character  that  is  gained  by  residence  ceases  by  nonresidence.  It  is 
an  adventitious  character,  and  no  longer  adheres  to  him  from  the  moment  he 
pnts  himself  in  motion  •  •  •  to  quit  the  country  sine  animo  revertendi" 
— cited  by  me,  Matter  of  Grant,  -63  Misc.  Rep.  at  page  266,  144  N.  Y.  Supp.  at 
page  573. 

Judge  O.  W.  Holmes,  I  remember,  in  a  Massachusetts  case  *  express- 
ed  great  doubt^  whether  a  residence  could  legally  continue  to  exist  by 
intention  alone  when  a  person  deliberately  lived  elsewhere.     I  do  not 

1  DickinsoQ  v.  BrookUne,  181  Mass.  195,  63  N.  £.  331,  92  Am.  St  Bep. 
407.— Ed. 
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aow  remember  the  citation  of  this  case,  but  I  have  given  it  in  former 
opinions  rendered  in  cases  of  this  kind. 

[2]  Whether  a  residence  in  state  law  must  not  always  be  actual  and 
de  facto,  and  not  a  mere  matter  of  intention  or  de  animo  alone,  is  a 
question  which  could  be  much  elaborated  had  I  the  necessary  time  to 
devote  to  it.  On  the  other  hand,  a  domicile  once  acquired  is  not  always 
affected  by  non-residence  if  the  intent  is  to  retain  the  old  domicile.  A 
person  intending  to  retain  his  old  domicile  may  reside  almost  indefi- 
nitely out  of  the  locus  of  such  domicile.  See  cases  cited  in  Matter  of 
Wise,  84  Misc.  Rep.  663,  146  N.  Y.  Supp.  789;  Matter  of  Rutherford, 
88  Misc.  Rep.  414,  ISO  N.  Y.  Supp.  734;  Matter  of  Martin,  94  Misc. 
Rep.  at  page  84,  157  N.  Y.  Supp.  474;  Matter  of  Mesa  y  Hernandez, 
87  Misc.  Rep.  at  page  252,  149  N.  Y.  Supp.  536.  But  whether  he 
can  retain  a  "residence"  when  he  always  lives  elsewhere  is  another 
question.  People  domiciled  in  New  York  frequently  reside  the  greater 
portion  of  their  lives  in  Paris  or  lx)ndon,  but  they  are  not  tlien  resi- 
dents of  New  York. 

[3,  4]  A  person  sui  juris  may  freely  at  any  time  change  a  residence 
from  one  place  to  another,  or  he  may  have  several  residences,  in  coun- 
try or  town,  by  the  seaside  or  in  forests,  in  favorite  valleys  or  moun- 
tains. While  declarations  of  deceased  persons  whose  domicile  or  res- 
idence is  indeterminate  are  always  competent  to  disclose  their  inten- 
tion, they  should  always  be  taken  to  point  to  a  particular  moment.  It 
IS  for  this  reason  that  the  last  declarations  of  a  deceased  are  always 
higher  evidence  of  last  residence  than  earlier  declarations.  But  some 
proofs  of  declarations  are  better  than  others.  A  sworn  statement  is 
superior  to  the  idle  gossip  or  the  "he  says"  or  "she  says"  of  indirect 
discourse  repeated  by  third  persons,  such  as  servants  or  chance  ac- 
quaintances. 

While  this  undoubtedly  is  a  close  case,  concerning  a  legal  residence 
in  one  spot  or  another  within  the  state  of  New  York,  the  opinion  of 
the  learned  and  careful  referee,  a  gentleman  of  the  highest  character 
and  learning,  who  took  the  evidence,  has  much  weight  with  me.  He 
saw  the  witnesses,  examined  the  documentary  evidence,  and  reports 
the  same  with  a  careful  opinion.  I  am  not  inclined  to  overrule  him. 
I  prefer  to  confirm  his  report,  which  I  now  do. 

Settle  decree  on  notice. 


Digitized  by  VjOOQIC 


Sup.  Ct)  TALENTINE  ▼.  GONZALEZ  289 

(178N.Y.8.) 

a09  Misc.  Bep.  176) 

VALE2NTINB  ▼.  GONZALEZ.* 

(Supreme  Court,  Special  Term,  New  York  County.    November  7,  1019.) 

ABBBST  ^s»48 — ^LlBEL  AND  SLANDSB  ^=»74 — HESFONSIBIUTT  TOS  PUBLICATION 
OF  LETTZB  IN   NEW8FAFEB  ABTICLE. 

Defendant's  motion  to  vacate  order  tor  his  arrest  In  action  for  libel 
held  properly  granted,  where  It  did  not  appear  that  defendant  was  charge- 
able with  the  publication  complained  of,  his  only  act  being  the  delivery 
to  a  newspaper  reporter,  at  the  latter's  request,  of  a  letter  composed  by 
himself,  for  the  use  of  the  reporter  in  preparing  an  article  on  the  affairs 
of  a  South  American  republic  of  whldi  defendant  had  been  president; 
defendant  not  having  requested  or  suggested  publlcati(Hi  of  a  portion  of 
the  letter  reflecting  cm  plaintiff. 

Action  by  Lincoln  G.  Valentine  against  Alfredo  Gonzalez.  On  de- 
fendant's motion  to  vacate  order  of  arrest  procured  by  plaintiff.  Mo- 
tion granted. 

James  L.  Putnam,  of  New  York  City  (James  L.  Putnam  and  Charles 
B.  Brophy,  both  of  New  York  City,  of  counsel),  for  the  motion. 

Jerome,  Rand  &  Kresel,  of  New  York  City  (Wiffiam  Rand  and 
Samuel  Ecker,  both  of  New  York  City,  of  counsel),  opposed, 

GIEGERICH,  J.  The  defendant  makes  this  motion -to  vacate  an 
order  of  arrest  procured  against  him  by  the  plaintiff.  The  plaintiff, 
although  a  resident  of  the  city  of  New  York,  has  large  property  inter- 
ests in  the  republic  of  Costa  Rica.  The  defendant  is  a  resident  of  the 
republic  of  Costa  Rica,  and  on  or  about  the  8th  day  of  May,  1914, 
he  entered  upon  his  term  of  office  as  president  of  that  country,  and 
continued  in  the  exercise  of  his  duties  until  on  or  about  the  27th  day 
of  January,  1917,  when  the  Costa  Rica  Minister  of  War  started  a  revo- 
lution and  expelled  him,  since  which  time  he  has  sojourned  in  the  Unit- 
ed States.  On  November  18,  1918,  an  article  was  published  in  the 
New  York  Herald,  a  portion  of  which  article  the  plaintiff  claims  is  a 
libel  against  him,  and  which  he  further  claims  was  written  by  the 
defendant  and  published  as  aforesaid  at  the  defendant's  request.  The 
matter  complained  of  was  a  portion  of  a  letter  written  by  tiie  defend- 
ant to  the  diairman  of  the  committee  on  foreign  affairs  of  the  United 
States  Senate,  which  letter,  in  full,  was  set  forth  as  a  portion  of  the 
entire  article  printed  in  the  Herald.  It  may'  further  be  added  that  the 
article  appearing  in  the  Herald  on  November  18,  1918,  was  only  one 
of  a  series  of  six,  which  appeared  successively  on  November  18,  19, 
20,  21,  22,  and  23. 

The  question  is  whether  the  defendant  can  be  held  responsible  for 
the  publication  of  the  portion  of  the  letter  complained  of.  The  fact 
that  the  defendant  composed  the  letter  in  question  is  not  disputed. 
Neither  is  it  disputed  that  the  newspaper  article  which  incorporated 
the  letter  was  comp9sed  by  the  reporter.  The  only  fact  in  dispute  is 
whether  or  not  the  defendant  requested  that  the  letter  be  published. 
The  plaintiff  Says  in  his  affidavit  that  the  reporter  stated  to  him  that 
the  defendant  had  made  such  a  request.     The  reporter  denies  that 

he  made  such  a  statement.     Whether  he*  did  or  not  is  immaterial. 

* — — . ^ I 

Q=9For  other  cases  see  same  topic  &  KE2T-NUMBER  in  all  Key-Numbered  Digests  ft  Itvdexe* 
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except  on  an  issue  of  veracity  between  him  and  the  plaintiff,  and 
perhaps  there  is  really  no  such  issue,  and  the  plaintiff  may  have 
misunderstood  what  the  reporter  said.  At  any  rate,  the  material 
issue  is  whether  or  not  the  defendant  made  such  a  request  and  the 
reporter  swears  that  he  did  not,  and  he  swears  that  he  did  not,  and  for 
tlie  purposes  of  this  motion  I  take  it  as  established  that  he  did  not. 
This  does  not  end  the  matter,  however,  but  only  brings  us  to  the 
question  whether  the  defendant's  acts  were  tantamount  to  such  a  re- 
quest, or  otherwise  make  him  chargeable  with  the  publication.  The 
facts  with  respect  to  his  participation  are  set  forth  in  the  affidavit  of 
the  reporter  and  in  his  own  affidavit,  and  are  as  follows : 

The  reporter,  before  he  met  the  defendant,  and  because  of  what  he 
had  heard  regarding  Costa  Rican  affairs,  had  called  the  defendant  up 
on  the  telephone  and  asked  for  an  interview,  which  was  accorded.  The 
interview  related  to  Costa  Rican  matters,  and  the  defendant  showed  the 
reporter  certain  documents  which  the  reporter  told  the  defendant  he 
he  would  like  to  use  for  an  article  or  articles  on  Cbsta  Rica.  The  docu- 
ments were  delivered  to  the  reporter,  who,  after  a  conference  with 
other  persons,  wrote  the  articles  which  were  published.  The  reporter 
further  states  that  all  documents  which  he  received  from  the  defend- 
ant were  given  to  him  at  his  own  request  for  use  in  obtaining  true  facts 
in  reference  to  Costa  Rica  for  the  article  or  series  of  articles  which  he 
proposed  to  write,  and  that  the  defendant  did  not  request  or  suggest, 
directly  or  indirectly,  that  he  should  publish  any  part  of  the  alleged 
libelous  statement,  or  any  extracts  from  the  material  which  the  de- 
fendant furnished. 

Whatever  may  be  shown  as  a  result  of  cross-examination  upon  the 
trial,  I  have  reached  the  conclusion,  although  with  some  hesitation, 
that,  upon  the  facts  set  forth  in  the  affidavits,  the  defendant  is  not 
chargeable  with  the  publication  complained  of.  The  rule  on  this  point, 
as  set  forth  in  Schoepflin  v.  Coffey,  162  N.  Y.  12,  at  page  17.  56  N. 
E.  502,  at  page  504,  is  as  follows : 

"It  is  too  weU  settled  to  be  now  qnestloaed  tbat  one  who  utters  a  slander, 
or  prints  and  publishes  a  libel,  is  not  responsible  for  its  voluntary  and  un- 
justifiable repetition,  without  his  authority  or  request,  by  others  over  whom 
he  has  no  control,  and  who  thereby  make  themselves  liable  to  the  person  in- 
jured, and  that  such  repetition  cannot  be  considered  in  law  a  necessary, 
natural  and  probable  consequence  of  the  original  slander  or  libel.  Newell 
on  Defamation,  245;  Moak*s  Underbill  on  Torts,  145;  McGregor  v.  Thwaites, 
3  B.  &  G.  35.  The  remedy  in  such  a  case  would  be  against  the  party  who 
printed  and  published  the  words  thus  spoken,  and  not  against  the  one  speak- 
ing them,  as  a  person  is  not  liable  for  the  Independent  Illegal  acta  of  third 
persons  in  publishing  matters  which  may  have  been  uttered  by  him,  unless 
they  are  procured  by  him  to  be  published,  or  he  performed  some  act  which 
induced  their  pubUcatlon." 

In  that  case  the  complaint 'alleged  that  the  defendant  uttered  the 
slanderous  words  complained  of  in  the  presence  gf  certain  newspaper 
reporters,  "and  thereby  defendant  caused  said  false  and  defamatory 
statement  to  be  printed  and  published."  The  court  held  that  the  facts 
so  set  forth  were  neither  sufficient  as  a  matter  of  pleading  nor  of 
proof  to  charge  the  defendant  with  responsibility. 

I  think  it  must  be  conceded  that  the  present  case  sets  forth  some- 
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what  stronger  grounds  for  holding  the  defendant  responsible  than  did 
the  case  above  cited,  but  nevertheless  I  think  it  should  be  held  that  the 
remedy  of  the  plaintiflE  is  against  those  who  printed  and  published  the 
words  complained  of,  such  publication  being  the  independent  act  of 
those  persons.  There  is  nothing  in  this  case  to  show  that  the  defend- 
ant procured  the  matter  complained  of  to  be  published,  or  performed 
any  act  which  induced  its  publication,  other  than  the  mere  act  of  giv- 
ing the  information  to  one  known  to  be  a  reporter.  Aside  from  the  act 
of  furnishing  such  information,  there  is  nothing  to  show  that  the  de- 
fendant did  anything  to  procure  or  induce  the  publication  complained 
of.  It  is  true  that  in  the  present  case  the  defendant  did  know  of  a 
definite  purpose  on  the  part  of  the  reporter  to  prepare  an  article  or  se- 
ries of  articles  on  affairs  in  Costa  Rica,  whereas,  in  the  Schoepflin  Case 
it  does  not  appear  that  the  defendant  had  knowledge  that  the  reporters 
intended  to  publish  what  he  said.  I  cannot  see  that  this  fact  sufficiently 
distinguishes  the  two  cases,  however,  because  it  is  the  business  of  news- 
paper reporters  to  gather  news  and  to  publish  information  of  public 
or  general  interest  tihat  comes  to  their  ears. 

Another  case  somewhat  in  point  is  Gutkes  v.  N.  Y.  Produce  Ex- 
change, "46  Misc.  Rep.  133,  93  N.  Y.  Supp.  254,  where  it  was  sought  to 
hold  certain  individual  defendants  who  had  given  information  to  the 
New  York  Produce  Exchange  responsible  for  a  written  notice  concern- 
ing the  plaintiff  which  the  Produce  Exchange  had  posted  on  its  bulle- 
tin board.    The  court  said : 

'There  is  no  allegation  that  they  requested  or  procured  the  notice  to  be 
posted.  If  the  defendant  corporation  did  it  because  of  what  the  individual 
defendants  stated  to  it,  that  does  not  make  the  posting  their  act,  any  more 
than  any  otber  action  the  corporation  might  have  taken  on  snch  information 
would  be  theirs.  Nor  is  the  publisher  of  a  slander  or  libel  liable  for  its  repe- 
tition by  another." 

For  the  reasons  stated,  I  will  grant  the  motion,  with  $10  costs.  Set- 
tle order  on  notice. 


(100  Misc.  Hep.  180) 

PBOPLB  ▼.  SCOPAS  et  aL 

(Supreme  Court,  Special  Term,  New  York  County.    November  6,  1919.) 

Bail  ^=»79(1) — Rxqht  of  subett  to  bbfund  of  amount  paid  in  satisfaotion 

OF  FOBFEITTJBE  of  DNDERTAKINa. 

Where  defendant,  who  bad  been  admitted  to  ball,  was  called  for  trial, 
and  tbree  witnesses  were  examined  for  the  people,  wbich  completed  tbeir 
case,  and  motion  was  made  for  direction  of  acquittal  on  the  ground  the 
people  had  failed  to  make  a  case,  which  motion  was  denied,  and  de- 
fendant was  continued  on  bail  during  recess  to  enable  him  to  procure 
witnesses,  and  he  failed  to  appear  in  court  when  it  reconvened  to  con- 
tinue trial,  but  was  subsequently  arrested  in  another  state  and  acquitted 
on  the  testimony  of  the  same  witnesses  at  second  trial,  the  people  were 
put  to  the  expense  of  a  retrial,  and  the  surety  on  the  undertaking  is  not 
entitled  to  refund  of  the  amount  paid  in  satisfaction  of  judgment  entered 
on  forfeiture. 

Proceeding  by  the  People  of  the  State  of  New  York  for  forfeiture 
of  an  undertaking  against  James  Scopas,  principal,  and  the  New  Am- 

e=»FoT  other  cases  see  same  topic  &  KBT-NUMBER  in  all  Key-Numbered  Digests  &  Indt^xea 
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sterdam  Casualty  Company,  surety.  On  motion  by  the  surety  for  an 
order  directing  the  Comptroller  of  the  City  of  New  York  to  refund 
a  sum  paid  to  him  in  satisfaction  of  judgment  entered  on  forfeiture 
of  the  undertaking.    Motion  denied. 

William  G.  Keir,  of  New  York  City,  for  surety  and  the  motion. 

Edward  Swann,  Dist.  Attv.,  of  New  York  City  (Robert  S.  John- 
stone, Asst.  Dist.  Atty.,  and  George  A.  Lavelle,  Deputy  Asst  Dist. 
Atty.,  both  of  New  York  City,  of  counsel),  opposed. 

GIEGERICH,  J.  The  surety  moves  for  an  order  to  direct  the  compn 
troUer  to  pay  to  it  the  sum  of  $1,000,  representing  the  amount  of  bail 
forfeited  under  the  following  circumstances : 

The  defendant's  case  was  called  for  trial  on  January  16,  1919,  and 
three  witnesses  were  examined  on  behalf  of  the  people,  which  com- 
pleted the  people's  case.  A  motion  was  then  made  for  the  direction 
of  a  verdict  of  acquittal,  on  the  ground  that  the  people  had  failed  to 
make  out  a  case.  This  motion  was  denied.  The  defendant's  attorney 
then  requested  a  recess  until  2:30  p.  m.,  and  that  the  defendant  be 
continued  on  bail  on  the  ground  that  he  desired  to  go  uptown  to  pro- 
cure the  attendance  of  some  witnesses  who  were  to  testify  in  his  be- 
half. The  adjournment  was  granted,  but  when  the  court  reconvened 
the  defendant  was  not  present.  The  court  remained  in  session  until 
4  p.  m.,  up  to  which  time  the  defendant  failed  to  appear.  An  ad- 
journment was  then  taken  tmtil  10:30  a.  m.  the  following  morning,  at 
which  time  the  court  reconvened  for  the  purpose  of  continuing  the 
trial.  The  defendant  again  failed  to  appear,  whereupon  the  court  or- 
dered the  bail  forfeited,  and  later  the  money  was  paid  over  by  the 
surety.  On  January  23,  1919,  the  defendant  was  arrested  in  Connecti- 
cut under  a  bench  warrant,  and  brought  back  to  this  city  and  com- 
mitted to  the  city  prison,  and  on  February  4,  1919,  he  was  again  placed 
on  trial,  but  before  another  judge.  The  same  witnesses  were  called 
and  examined,  and  again  a  motion  for  the  direction  of  an  acquittal 
was  made,  and  was  granted  by  the  judge  then  presiding.  The  district 
attorney  subsequently  refused  to  give  a  certificate  that  the  people  had 
lost  no  rights,  aiid  this  motion  was  made. 

I  think  the  district  attorney  was  right,  and  that  the  motion  should 
be  denied.  Even  assuming  that  the  same  witnesses  testified  in  the 
same  way  on  the  second  trial,  and  that  the  people  lost  no  rights  in  that 
respect,  the  fact  remains  that  they  were  put  to  the  expense  of  a  re- 
trial. Moreover,  it  is  not  in  the  mlerests  of  justice  and  orderly  and 
efficient  procedure  that  a  defendant  be  permitted  thus  to  speculate  on 
the  action  of  the  court  No  reason  or  excuse  whatever  is  given  for 
the  failure  of  the  defendant  to  appear  to  go  on  with  his  trial,  nor  for 
his  disappearance  from  the  state. 

Motion  denied,  with  $10  costs.    Settle  order  on  notice. 
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BISBNSTEIN  t.  EISBNSTEIN. 

(Supreme  Court,  Special  Term,  New  York  County.    Norember  6,  1919.) 

DiscovEBT  ^=»58 — ^Defective  obdeb  fob  examination  befobe  tbiat. 

Order  for  plaintiff's  examination  before  trial,  dated  October  15tli,  re- 
turnable October  20th,  and  directing  that  service  b6  made  on  or  before  Oc- 
tober 18th.  held  defective,  as  falling  to  comply  with  Code  Olv.  Proc.  f 
873;  neither  it  nor  the  afSdavlt  on  which  it  was  granted  stating  any 
reason  why  the  five-day  minimum  time  for  service  before  examination 
should  be  shortened. 

Action  by  Ida  Eisenstein  against  Peter  Bisenstein.  On  motion  to 
vacate  an  order  for  plaintiff's  examination  before  trial.  Motion  granted 
in  part,  and  in  part  denied. 

Ivouis  F.  Perl,  of  New  York  City,  for  the  motion. 
Charles  Goldsmith,  of  New  York  City,  opposed.. ' 

GIEGERICH,  J.  It  is  conceded  by  the  defendant  that  the  order 
for  the  plaintifFs  examination  was  served  onlv  four  days  before  the 
return  day  thereof,  viz.,  October  20,  1919.  The  order  directs  that 
service  be  made  "on  or  before  the  day  of  18  1919,"  and  it  is  dated 

*'New  York  15  1919."  It  is  assumed,  from  the  prayer  of  the  affidavit 
upon  which  the  order  for  examination  was  made  and  the  date  of  the 
verification  of  such  affidavit,  that  the  month  of  October  was  intended 
to  be  filled  in  the  blank  spaces  in  the  order,  but  that  through  oversight 
it  was  omitted.  But,  even  if  the  blanks  were  filled  in  as  intended,  the 
order  is  nevertheless  defective,  because  it  fails  to  comply  with  section 
873  of  the  Code  of  Civil  Procedure,  which  provides  that — 

"The  order  must  also  direct  the  time  of  service  of  a  copy  thereof,  which 
must  be  made  within  the  state,  not  more  than  twenty,  nor  less  than  five  days, 
before  the  time  fixed  for  the  examination,  unless  special  circumstances,  mak- 
ing a  different  time  of  service  necessary,  are  shown  in  the  affidavit,  and 
that  fact  is  recited  in  the  order." 

Neither  the  order  nor  the  affidavit  upon  which  it  was  granted  states 
any  reason  why  the  minimum  time  fixed  by  the  statute  should  be  short- 
ened. Under  these  circumstances  the  order  for  examination  should 
be  vacated  and  set  aside,  and  the  stay  therein  contained  vacated.  Mil- 
ler V.  Nevins,  115  App.  Div.  139,  100  N.  Y.  Supp.  703. 

Motion  granted,  to  the  extent  indicated,  but  in  all  other  respects 
denied,  without  costs.    Settle  order  on  notice. 

^s»For  oUier  caMs  m8  iam«  tople  4k  KBT-NUHBBR  1a  aU  K«7-Numbered  Dic«atB  Ik  Indezw 
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MYERS  V,  CITY  OF  BEACON. 

(Supreme  Conrt,  Appellate  Division,  Second  Department    October  24,  1919.) 

1.  MuNiciPAj,  coBFOBATioNs  ^=»821(7) — Whbtheb  neoliqence  of  city  caused 

FAIX  ON  lOT  sidewalk  QX7ESI10N  FOB  JUBV. 

In  an  action  against  a  dty  for  personal  injuries  resulting  from  snow 
and  ice  that  had  accumulated  upon  a  sidewalk  on  the  day  of  the  accident 
and  the  two  preceding  days,  during  which  there  was  no  thaw,  and 
where  plaintiff  admitted  it  was  snowing  at  the  time  she  fell,  and  there 
was  no  evidence  of  any  slope  or  defect  in  the  walk,  city's  negligence  was 
a  question  for  the  Jury. 

2.  Municipal  cobporations  ^s»773 — Failubk  to  ooyeb  snow  and  ios  with 

sand  not  neguqengs. 

In  an  action  against  a  dty  for  personal  Injuries  resulting  from  plain- 
tiff's falling  on  a  sidewalk  on  which  snow  and  ice  had  accumulated  dur- 
ing that  and  the  preceding  two  days,  the  temperature  being  below  freez- 
ing all  the  time,  instructions  which  allowed  the  Jury  to  impute  negli- 
gence to  the  city^  authorities  because  of  their  failure  to  cover  the  icy 
surface  with  sand  or  ashes,  or  other  protection,  or  remove  the  ice  and 
snow,  were  erroneous;  the  city  being  under  no  legal  obligation  to  re- 
move the  snow  and  Ice  until  a  subsequent  Uiaw. 

Appeal  from  Trial  Term,  Dutchess  County. 

Action  by  Veronica  Myers  against  the  City  of  Beacon  for  personal 
injuries.  From  a  judgment  of  the  Supreme  Court  on  a  verdict  for  $2,- 
500  damages,  and  from  an  order  denying  its  motion  for  a  new  trial, 
defendant  appeals.  Judgment  and  order  reversed,  and  new  trial 
granted. 

Argued  before  MILLS,  RICH,  PUTNAM,  KELLY,  and  JAY- 
COX,JJ. 

John  T.  Kelly,  of  Beacon,  for  appellant. 

Morschauser  &  Mack,  of  Poughkeepsie,  for  respondent 

KELLY,  J.  [1]  The  plaintiff  slipped  and  fell  on  ice  covering  the 
walk  in  one  of  the  streets  in  the  city  of  Beacon,  receiving  injuries  for 
which  she  claims  the  city  is  responsible.  The  accident  occurred  be- 
tween 9  and  10  o'clock  at  night  on  Christmas  Eve.  The  negligence 
charged  against  the  defendant  is  that  it  allowed  a  dangerous  accumu- 
lation of  ice  and  frozen  snow  to  remain  upon  the  walk  for  a  long  time, 
without  action  to  compel  its  removal  by  the  property  owner  or  by  the 
city  Itself.  There  was  evidence  in  the  case  of  the  presence  of  rough 
uneven  ice  and  snow  at  the  point  where  the  accident  occurred,  the  re- 
sult of  several  snowfalls,  and  frozen  rain  and  slush  packed  hard  by  the 
use  of  the  walk,  while  other  walks  in  the  vicinity  were  kept  clean.  The 
defendant  offered  evidence  that  the  walk  was  regularly  cleaned ;  that 
on  the  21st  day  of  December,  three  days  before  the  plaintiff's  mishap, 
the  walk  was  free  from  ice  and  snow;  that  on  the  afternoon  of  the 
21st  there  was  rain  and  snow,  accompanied  by  freezing  temperature, 
leaving  the  sidewalks  throughout  the  city  in  a  slippery  condition ;  that 
the  temperature  remained  below  freezing  on  the  22d  and  23d  and  24th ; 
that  snow  began  to  fall  on  the  afternoon  of  December  24th,  and  con- 
tinued up  to  the  hour  of  the  plaintiff's  accident.    The  plaintiff  admitted 

^=9For  other  cases  eee  eame  topic  ft  KET-NUMBER  in  all  Key-Numbered  Digeeti  4k  Indexes 
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that  it  was  snowing  when  she  fell ;  her  claim  being  that  the  snow  was 
thin  and  light,  covering  the  icy  deposit  on  the  walk.  There  was  no 
evidence  of  any  slope  or  defect  in  the  walk  itself,  but  on  the  whole 
case  we  think  the  evidence  presented  a  case  for  the  jury. 

[2]  A  more  serious  question  is  presented,  however,  by  the  exception 
taken  by  defendant  to  the  charge  of  the  learned  trial  justice,  in  which 
he  defined  the  duty  of  the  city.  Upon  the  evidence  at  the  trial  the 
jury  would  have  been  justified  in  finding  that  this  particular  walk  was 
free  from  snow  and  ice  on  December  21st,  and  that  the  ice  and  snow 
on  which  plaintiff  fell  came  from  snow  and  rain  on  the  afternoon  of  the 
21st,  with  freezing  temperature ;  that  the  temperature  continued  below 
the  freezing  point  to  the  time  of  the  accident ;  and  that  it  was  snowing 
on  the  afternoon  of  the  Z4th  and  at  the  time  the  plaintiff  fell.  The 
learned  trial  judge  correctly  charged  the  jury  that,  if  the  slippery  sur- 
face was  caused  by  this  rain  and  snow  on  the  21st  and  the  continued 
freezing  temperature,  so  that  the  surface  could  not  be  made  safe  by  its 
removal,  the  defendant  would  not  be  liable;  but  he  added: 

"Unless  you  should  find  that  It  was  careless  and  negligent  not  to  cover 
over  this  slippery  surface  with  some  substance  that  would  make  it  safe. 
But  the  city  would  not  be  liable  for  the  presence  of  the  snow  and  the  ice  that 
formed  on  the  21st,  if  the  weather  thereafter  was  of  such  a  character  that 
it  could  not  be  removed.  •  >  •  For  the  accumnlation  of  snow  and  ice 
on  the  21st  of  December  the  city  is  not  liable,  if  the  formation  was  such,  and 
the  weather  was  so  cold,  that  it  could  not  be  removed,  unless  the  city  ought, 
in  the  exercise  of  reasonable  care,  to  have  covered  over  that  surface  with 
some  substance  that  might  have  made  it  safe  or  less  dangerous." 

At  the  close  of  the  charge  the  counsel  for  defendant  excepted  to  the 
charge  of  the  court,  in  so  far  as  it  allowed  the  jury  to  impute  negli- 
gence to  the  defendant  for  failure  to  cover  "the  slippery  walk  with 
ashes,  or  some  similar  substance."    The  court  replied : 

"I  did  not  say  ashes,  I  said  some  substance  to  make  It  safe." 

Counsel  for  defendant  then  asked  the  learned  judge  to  charge  that — 

"If  the  Adewalk  on  the  evening  of  the  21at  was  reasonably  clear  of  ice  and 
mow,  and  if  a  rain  fell  on  the  21st,  making  all  sidewalks  sUppery,  and  if  the 
temperature  from  the  time  of  the  fUling  of  the  rain  was  always  below  freez- 
ing up  to  the  time  of  the  accident,  so  that  the  ice  on  the  walk  caused  by  me 
rain  did  not  melt,  the  defendant  would  not  be  Uable  for  any  accident  caused 
by  such  icy  walk." 

To  which  the  court  replied: 

1  charge  that,  gentlemen,  unless,  as  I  said  before,  you  should  find  that 
the  city  authorities  were  negligent  in  not  making  the  place  reasonably  safe 
after  the  21st  of  December,  if  they  could  have  reasonably  done  so." 

And  the  trial  judge  continued: 

**In  that  connection,  I  think  I  had  better  charge  you  that  the  dty  would 
not  be  Uable  for  a  failure  to  cover  the  icy  surface  with  something  that  would 
make  it  less  dangerous,  unless  it  had  notice  of  the  dangerous  condition,  or  un- 
less sufficient  time  elapsed  after  it  became  dangerous  and  the  day  of  the 
accident  to  charge  the  city  with  notice— that  is,  unless  you  say  that  so  much 
time  lapsed  that  the  city,  in  the  exercise  of  reasonable  care,  ought  to  have 
known  of  this  condition.  If  the  city  had  actual  notice  of  the  dangerous  con- 
ditton  by  reason  of  the  sleet  and  ice  on  the  21st  of  December,  if  it  had  ac- 
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tual  notice,  or  if  It  could  be  charged  with  notice  because  of  the  lapse  of  suf- 
ficient time,  then  the  city  should  have  exercised  reasonable  care  to  cover  that 
slippery  place  and  make  it  reasonably  safe.  Otherwise,  if  they  did  not  have 
notice  of  its  dangerous  condition,  or  if  you  should  say  sufficient  time  did  not 
elapse  to  charge  them  with  notice,  then  there  was  no  obligation  on  the  part  of 
the  city  to  cover  the  slippery  place.  This  is  all  assuming  that  It  was  clear 
up  to  that  time." 

The  following  colloquy  then  took  place  between  the  learned  court  and 
counsel  for  defendant : 

"Mr.  Lown:  I  except  to  your  qualification  of  my  request  to  charge,  and  I 
ask  that  you  charge  that  the  municipality  was  not  bound  to  put  ashes,  or 
any  other  similar  substance,  on  the  sidewalks  generally  throughout  the  city. 

"The  Court:  I  will  leave  it  to  the  Jury  to  say  whether  the  city  should  have 
done  it  or  not  under  all  the  circumstances.    (Exception  taken  by  Mr.  Lown.) 

"Mr.  Lown:  I  ask  your  honor  to  charge  that  the  city  was  not  bound  to 
put  ashes  or  any  similar  substance  on  this  particular  sidewalk. 

"The  Court :  I  leave  it  to  the  Jury  to  say.    (Exception  by  Mr.  Lown.) 

"Mr.  Lown :  I  ask  your  honor  to  charge  the  Jury  that,  if  any  ice  is  formed 
on  a  sidewalk,  the  municipality,  or  the  lot  owner,  may  in  the  exercise  of  rea- 
sonable discretion  wait  for  a  thaw  in  order  to  remove  it 

"The  Court:  Yes';  wait  a  reasonable  time.    (Exception  taken  by  Mr.  Mack.) 

"Mr.  Lown:  I  ask  your  honor  to  charge  that  negligence  on  the  part  of  the 
owner  does  not  mean  that  the  city  is  negligent,  unless  the  property  owner  has 
had  reasonable  time  to  remove  the  accumulation. 

"The  Court:  I  so  charge." 

The  trial  judge  thus  allowed  the  jury  to  impute  negligence  to  the 
city  authorities  because  of  their  failure  to  cover  the  icy  surface  in  some 
way  between  the  evening  of  the  21st  and  the  evening  of  the  24th;  the 
temperature  being  below  freezing  during  all  the  time.  If  there  was  any 
such  obligation  on  the  part  of  the  city,  it  applied,  not  only  to  the  place 
where  the  accident  occurred,  but  to  the  sidewalks  of  the  entire  40  miles 
of  streets  in  the  city  of  Beacon.  If  this  liability  attached  to  the  city 
of  Beacon,  it  is  also  upon  every  city  and  village  in  the  state  charged 
with  the  care  of  public  highways.  The  record  is  silent  as  to  the  avail- 
able force  employed  on  and  about  the  streets  of  the  city  of  Beacon. 
Such  liability  is  a  very  serious  one,  if  it  is  to  be  imposed  on  municipal 
corporations  generally.  In  Taylor  v.  City  of  Yonkers,  105  N.  Y.  202- 
206,  11  N.  E.  642,  643  (59  Am.  Rep.  492),  the  Court  of  Appeals  said: 

"WlTen  the  streets  have  been  wholly  or  partially  cleaned,  it  often  happens 
that  a  fall  of  rain  or  the  melting  of  adjoining  snow  is  suddenly  followed  i>y 
severe  cold,  which  covers  everything  with  a  film  or  layer  of  ice,  and  makes 
the  walks  slippery  and  dangerous.  This  frozen  surface  it  is  practically  im- 
possible to  remove  until  a  thaw  comes  which  remedies  the  evil.  The  munici- 
pality is  not  negligent  for  awaiting  that  result.  It  may  and  should  require 
householders,  when  the  danger  is  great,  to  sprinkle  upon  the  surface  ashes 
or  sand,  or  the  like,  as  a  measure  of  prudence  and  precaution,  but  is  not  re- 
sponsible for  their  omission.  It  is  no  more  bound  to  put  upon  the  ice,  whidi 
it  cannot  reasonably  remove,  such  foreign  material,  than  to  cover  it  wltb. 
boards.  The  emergency  is  one  which  is  common  to  every  street  in  the  village 
or  city,  and  which  the  corporation  is  powerless  to  combat  Usually  it  lasts 
but  a  few  days,  and  the  corporate  authorities  may  await  without  negligence 
a  change  of  temperature  which  will  remove  the  danger." 

We  have  found  no  case  reported  where  any  such  stringent  obligation 
is  placed  upon  municipal  corporations.  Cities  and  villages  should  take 
notice  of  conditions  created  by  snowfalls,  but  it  is  impracticable  for  the 


GooQle 


Digitized  by  VjOOQ 


Sup.  Ct)  FOWEBS  V.  POWBBS  297 

(178  N.Y.S.) 

municipality  itself  to  at  once  undertake  to  remove  the  snow  and  ice 
from  the  sidewalks.  The  procedure  followed  by  the  defendant  here, 
as  shown  by  the  evidence,  is  similar  to  that  in  all  of  the  cities  and  vil- 
lages in  the  state.  Notice  is  given  to  the  property  owner  to  clear  the 
snow  from  the  sidewalk  in  front  of  his  premises.  If  the  owner  fails 
to  comply  with  the  notice  within  24  hours  after  the  snowfall  ceases, 
complaint  is  made,  in  this  case  by  the  city  inspector,  and  the  city  sends 
out  men  to  clean  off  the  sidewalks,  charging  the  expense  to  the  delin- 
quent property  owner.  The  chief  of  police  of  the  defendant  city  said 
that  the  working  force  was  limited,  but  in  such  cases  they  sent  out  the 
men  working  for  the  city  immediately,  and  if  there  were  "tramps" 
available  they  were  put  to  work  assisting  the  regular  force.  But  to 
say  that  the  municipality  was  obliged  to  put  sand  or  ashes  or  some 
other  protection  over  the  sidewalks,  before  it  was  under  any  legal  ob- 
ligation to  remove  the  snow,  is  to  make  an  unreasonable  rule,  impos- 
sible of  performance,  and  never  asserted  in  this  state,  so  far  as  we  have 
been  able  to  ascertain.  In  the  case  at  bar,  the  verdict  of  the  jury  may 
have  been  based  entirely  upon  the  failure  of  the  city  to  undertake  this 
unusual  and  unreasonable  requirement. 

The  judgment  and  order  should  be  reversed,  and  a  new  trial  grant- 
ed ;  costs  to  the  appellant  to  abide  the  event.    AH  concur. 


(189  App.  DiT.  11^ 

POWERS  V.  POWERS  et  al. 

(Supreme  Court,  Appellate  Division,  Second  Department      October  24,  1919.) 

Trusts  ^=»169(1)— Appointment   of  individital  substitutb  tbustes   not 

ABUSE  of  DISCBETIOX. 

In  trustee's  action  to  pass  his  accounts  and  to  be  permitted  to  retire 
from  the  trusteeship,  the  apix>intment  of  an  Indlvidnal  as  substituted 
trustee,  instead  of  the  trust  company  which  some  of  the  defendant  bene- 
ficiaries requested  court  to  appoint  in  their  admissions  of  service,  was 
not  an  abuse  of  discretion,  where  beneficiaries  did  not  appear,  and  did 
not  present  affidavit  stating  reasons  for  propriety  of  appointment  ot 
trust  company,  since,  if  important,  attitude  of  all  defendants  should  have 
been  made  matter  of  record. 

Appeal  from  Special  Term,  Kings  County. 

Action  by  George  A.  Powers,  individually  and  as  trustee  for  Wil- 
liam Powers,  against  William  Powers  and  others.  From  the  judg- 
ment, in  so  far  as  it  appoints  a  successor  or  substituted  trustee  in  the 
place  and  stead  of  the  plaintiff,  and  directs  the  payment  and  delivery 
to  such  substituted  trustee  of  the  moneys  and  properties  of  the  trust 
estate,  the  named  defendant  appeals.    Amrmed.   • 

Argued  before  MILLS,  RICH,  BLACKMAR,  KELLY,  and  JAY- 
COX,  JJ. 

Charles  A.  Capron,  of  New  York  City  (Henry  C.  Eldert,  of  New 
York  City,  on  the  brief),  for  appellant. 

Meier  Steinbrink,  of  Brooklyn  (Frank  E.  Johnson,  Jr.,  of  B,rooklyn, 
on  the  brief),  for  respondent  substituted  trustee. 

Robert  C.  Moore,  of  New  York  City,  guardian  ad  litem  for  infant 
defendants. 

^s>For  oUier  cases  see  same  topic  &  KBT-NUMBER  in  all  Key-Numbered  Digests  &  Indexes 
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KELLY,  J,  The  only  question  involved  in  this  appeal  by  one  of 
the  defendants  is  the  selection  of  the  individual  substituted  or  suc- 
cessor trustee  named  in  the  judgment  to  execute  a  trust  created  by 
the  will  and  codicil  of  George  A.  Powers,  deceased,  proved  before 
the  Surrogate's  Court  of  Kings  County  in  the  year  1900.  By  that  will 
and  codicil  the  testator  constituted  several  separate  trusts,  one  of 
which,  involved  in  the  present  action,  was  for  the  benefit  of  his  son, 
the  defendant  William  Powers,  and  his  descendants.  The  plaintiff, 
himself  a  successor  or  substituted  trustee  named  in  the  will,  brought 
this  action  to  pass  his  accounts,  and  asked  that  he  might  be  permitted 
to  retire  from  the  trusteeship.  The  defendant  appellant  is  entitled  to 
the  income  of  the  trust  estate  for  life,  at  his  death  the  trustee  is 
directed  to  divide  the  trust  estate  into  as  many  separate  shares  as 
shall  equal  the  number  of  children  of  William  living  at  his  death,  and 
to  hold  one  of  such  shares  during  the  life  of  such  child,  paying  the 
income  to  the  child.  Upon  the  death  of  each  child  the  property  so 
held  in  trust  shall  become  the  property  of  his  or  her  surviving  de- 
scendants, if  any,  to  whom  the  testator  devises  the  same  in  and  by  the 
will  and  codicil,  and  if  there  are  no  such  descendants  the  property  is 
to  go  to  the  heirs  at  law  of  the  testator. 

In  this  action  none  of  the  adult  defendants  appeared  by  attorney  or 
answered  the  complaint.  A  guardian  ad  litem  was  appointed  for  the 
infant  defendants,  who  filed  the  usual  guardian's  answer.  Application 
for  final  judgment  was  made  on  notice  to  the  guardian  ad  litem  alone, 
and  when  the  matter  came  before  the  court  the  only  appearance  was 
by  the  attorney  for  the  plaintiff.  There  was  no  opposition  to  the  mo- 
tion for  final  judgment,  and  plaintiff's  attorney  submitted  the  summons 
and  complaint,  an  affidavit  of  regularity,  afiidavits  of  service,  the  an- 
swer interposed  in  behalf  of  the  infant  defendants,  and  admissions  of 
service  of  the  summons  and  complaint,  signed  and  acknowledged  by 
three  of  the  defendants,  viz.  William  Powers,  the  life  beneficiary, 
Robert  D.  Powers,  one  of  his  sons,  who  is  entitled  to  a  life  estate  on 
the  death  of  his  father,  and  Georgianna  Keep,  a  sister  of  the  original 
testator,  who  had  a  remote  contingent  interest  as  heir  at  law.  In  Siese 
admissions  of  service  the  defendants  William  and  his  son  stated  that 
plaintiff's  accounts  as  rendered  were  correct,  and  William  consented 
to  the  entry  of  a  decree  forwith  and  without  further  notice  to  him, 
while  each  admission  of  service  contained  a  request  that  the  Farmers' 
Loan  &  Trust  Company  of  the  Borough  of  Manhattan,  New  York 
City,  be  appointed  trustee  to  succeed  the  plaintiff  upon  his  retirement. 

It  will  be  noted  that  the  complaint  contains  no  suggestion  that  the 
trust  company  be  appointed  successor  trustee,  it  is  not  claimed  that 
the  plaintiff's  attorney,  who  appears  from  the  will  and  codicil  to  have 
been  a  witness  to  both  instruments,  made  any  request  or  suggestion, 
the  infant  defendants  and  five  of  the  adult  defendants  made  no  sug- 
gestions or  requests,  nor  is  there  anything  in  the  papers  presented  to 
the  Special  Term  to  show  that  the  trust  company  had  any  connection 
with  the  estate.  The  judge  presiding  at  the  Special  Term  granted  the 
motion  and  appointed  an  individual  trustee  of  his  own  selection.  The 
judgment  was  duly  entered  upon  the  clerk's  minutes  and  filed  in  the 
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county  clerk's  office.  After  the  judgment  was  thus  signed,  entered, 
and  filed,  the  defendant  William  Powers  retained  counsel,  who  are 
also  counsel  for  the  trust  company,  and  counsel  prepared  a  notice  of 
appearance,  which  they  forwarded  by  mail  to  the  justice,  requesting 
that  the  trust  company  be  appointed,  instead  of  the  gentleman  se- 
lected by  the  court,  and  upon  the  refusal  of  the  justice  to  alter  the 
judgment  this  appeal  is  taken. 

Upon  the  argument  of  the  appeal  the  guardian  ad  litem  appeared 
and  filed  a  brief,  stating  that  in  his  opinion  it  is  proper  that  the  trust 
company  should  be  appointed,  and  so  far  as  it  is  within  his  province 
he  urges  that  it  be  done.  The  counsel  for  the  appellant  expressly 
states  in  his  points  that  it  is  not  intended  in  any  way  to  reflect  upon  the 
gentleman  named  by  the  court  as  successor  trustee.  The  appeal  is 
based  upon  the  claim  of  the  appellant  that  the  appointment  of  the 
individual,  instead  of  the  trust  company  suggested  by  the  appellant  and 
one  of  his  sons  and  his  sister,  was  an  abuse  of  the  discretion  vested 
in  the  court,  and  that  appointment  of  an  individual  trustee  involved 
the  trust  estate  in  expense  for  premiums  on  surety  bond,  if  the  indi- 
vidual trustee  should  give  corporate  surety,  and  for  clerk  hire  and 
ordinary  office  expenses  attendant  upon  the /management  of  large 
trust  estates  by  individuals.  Counsel  asserts  that  the  appointment  of 
the  substituted  trustee  was  made  in  disregard  of  tlic  wishes  of  the  three 
parties  named,  in  an  arbitrary  and  unauthorized  manner.  "They," 
he  says,  "are  the  beneficial  owners  of  the  property,  and  it  is  only  rea- 
sonable that  they  should  be  authorized  to  nominate  the  agent  or  trus- 
tee who  is  to  manage  the  property  for  them." 

It  is  hardly  exact  to  say  tihat  the  three  defendants  who  made  the 
suggestion  are  the  beneficial  owners  of  the  property,  because  the  de- 
fendant William  Harold  Powers,  a  son  of  the  appellant,  did  not  join 
with  his  father  and  brother  in  suggesting  the  appointment  of  the  trust 
company,  and  the  infants  and  five  of  the  adult  defendants  (including 
William  Harold  Powers)  made  no  nomination.  The  appellant  says, 
in  his  brief  filed,  that  while  the  appointment  of  the  substituted  trustee 
was  largely  within  the  discretion  of  the  court  (citing  39  Cyc.  p.  283, 
note  15,  and  cases  cited;  Matter  of  Laing,  59  App.  Div.  612,  69  N. 
Y.  Supp.  214,  affirmed  170  N.  Y.  621,  63  N.  E.  1119;  Milbank  v. 
Crane,  25  How.  Prac.  193),  such  discretion  is  not  an  arbitrary  one, 
and  the  court  will  always  give  due  weight  to  the  wishes  of  those  chiefly 
interested,  except  when  there  is  some  question  of  fitness  of  the  sug- 
gested appointee  or  when  the  beneficiaries  fail  to  agree  (citing  Quacken- 
boss  V.  Southwick,  41  N.  Y.  117;  In  re  Morgan,  63  Barb.  621,  affirmed 
66N.Y.  618;  39  Cyc.  282). 

In  all  of  this  we  can  agree  with  the  counsel  for  the  appellant,  but 
we  must  not  lose  sight  of  the  record  before  the  judge  at  Special  Term 
when  the  application  was  presented  to  him.  The  responsibility  for 
the  selection  of  the  new  trustee  was  not  assumed  by  the  parties  inter-  * 
estcd,  but  was  put  upon  the  court.  The  adult  defendants  had  defaulted 
in  answering,  they  were  not  represented  by  attorney  or  counsel,  nor 
were  the  infants  represented.  If  the  matter  was  deemed  important, 
the  reasons  for  the  propriety  of  the  appointment  of  the  trust  company 
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should  have  been  explained  to  the  court  by  affidavit,  and  the  request 
of  the  adult  defendants  should  have  been  presented  in  a  duly  executed 
document  signed  by  all  of  them,  or,  if  any  of  them  refused  to  sign, 
the  reasons  should  have  been  given.  The  attitude  of  the  infant  de- 
fendants should  have  been  placed  before  the  court  at  the  time,  and  all 
of  these  papers  should  have  been  recited  in  the  judgment  and  filed 
with  the  judgment  roll  as  matters  of  record.  As  it  was,  the  judge  at 
Special  Term  was  asked  to  accede  to  an  informal  suggestion  of  but 
three  of  the  defendants,'  without  information  or  proof  of  the  desires 
of  the  other  parties  interested,  if  they  had  any  desire  in  the  matter. 
And  the  only  party  appellant  is  defendant  William  Powers,  repre- 
sented by  the  counsel  for  the  trust  company,  who  frankly  states  in  his 
points  on  appeal : 

"We  have  never  represented  the  defendant  appellant,  Mr.  WlUlam  Powers, 
before,  although  it  is  true  that  members  of  this  firm  had  known  Mr.  Powers 
and  other  members  of  his  family." 

And  counsel  states  that  his  firm  did  not  know  the  action  was  pend- 
ing until  after  the  application  for  judgment  had  been  made.  Under 
these  circumstances,  while  we  do  not  agree  with  some  of  the  reasons 
advanced  by  the  learned  counsel  for  the  respondent  for  the  appointment 
of  the  individual  trustee,  we  cannot  say  on  the  record  that  there  was 
any  abuse  of  discretion  on  the  part  of  the  learned  justice  at  Special 
Term,  if,  indeed,  he  had  any  power  to  alter  without  notice  a  judgment 
duly  entered  and  filed  in  the  clerk's  office  prior  to  the  appearance  of 
the  appellant  by  counsel.  It  follows  that  the  judgment  should  be  af- 
firmed, but  without  costs. 

Judgment  affirmed,  without  costs.    All  concur. 


(189  App.  Div.  104) 

MAGBR  V.  WUYTACK, 

(Supreme  Court,  Appellate  Division,  Second  Department    October  10,  1919.) 

1.  Justices  of  the  peace  ^=»190 — Sickness  of  attobnet  obound  fob  vaca- 

tion OF  DEFAULT. 

Inability  of  counsel  for  defendant  to  be  present  on  account  of  sickness 
was  a  valid  excuse,  within  Code  Civ.  Proc.  |  3064,  authorizing  opening  by 
appellate  court  of  default  Judgment  rendered  by  a  Justice  of  the  peace, 
on  appeal  by  a  defendant,  who  shows  that  manifest  injustice  has  been 
done,  and  "renders  a  satisfactory  excuse  for  his  default" 

2.  Justices  of  the  peace  ($=7>190 — Vacation  of  default  in  discbetion  of 

county  judge  on  appeal. 

Discretion  given  county  Judge  by  Code  Civ.  Proc.  f  3064,  to  vacate  de- 
fault Judgment  rendered  by  justice  Of  the  peace,  where  manifest  injus- 
tice has  been  done  and  a  good  excuse  is  given  by  def^idant,  is  not  an 
arbitrary  discretion. 

3.  Evidence  ®=>1 — Judicial  notice. 

Courts  and  Judges  may  take  Judicial  notice  of  various  matters  in  the 
progress  of  a  litigation. 

4.  Evidence  «S=»14 — Judicial  notice. 

Court  will  not  take  Judicial  notice  of  £aet  that  counsers  absence  was 
due  to  sickness. 

0s>Fot  oilier  oas^s  see  same  toplb  A  KBY-NUMBER  in  all  Key-Numbered  Digests  ft  Indezea 
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Q.  JxrsncEs  of  thb  pxaob  ^s»190 — Sufwcienct  of  showing  ow  vacation  of 

DEFAXTLT  ON   APPEAL. 

Mere  statement  by  attorney  for  defendant,  on  appeal  to  County  Court 
from  default  Judgment  rendered  by  Justice  of  the  peace,  under  Code  Civ. 
Proc.  §  3064,  that  the  attorney  who  was  to  have  represented  defendant 
before  the  Justice  had  been  unable  to  be  present  because  of  sickness,  was 
insufficient  to  warrant  opening  of  default;  such  statute  requiring  de- 
fendant on  such  appeal  to  ahaw  that  manifest  injustice  has  been  done  and 
to  render  a  satisfactory  excuse  for  his  default,  and  legal  evidence  that  the 
attorney  had  been  sick  being  necessary  thereunder. 

6.  Appeai.  and  xbbob  ^b»1114— Disposition  of  oasb  on  bevebsal  of  obdeb 
opening  default. 

Supreme  Court,  on  reversing  order  of  County  Court,  opening  default 
rendered  by  Justice  of  the  peace,  and  ordering  new  trial  before  the  Jus- 
tice, will  not  afBrm  the  original  Judgment,  but  will  remit  case  to  county 
Judge  for  such  further  proceedings  upon  the  appeal  as  he  may  deem 
proper. 

Appeal  from  Nassau  County  Court. 

Action  by  Marie  Mager  against  Joseph  A.  Wuytack.  From  an  order, 
under  Code  Civ.  Proc.  §  3064,  opening  defendant's  default  in  appear- 
ance before  a  justice  of  the  peace,  setting  aside  judgment  for  plain- 
tiff, and  ordering  new  trial  before  the  justice,  plaintiff  appeals.  Revers- 
ed, and  case  remitted,  with  directions. 

Argued  before  MILLS,  RICH,  BLACKMAR,  KELLY,  and  JAY- 
COX,  JJ. 

Lincoln  B.  Haskin,  of  Hempstead,  for  appellant. 
James  N.  Gehrig,  of  Hempstead,  for  respondent. . 

KELLY,  J.  The  plaintiff  brought  an  action  against  the  defendant 
before  a  justice  of  the  peace  to  recover  $106.10  for  services  rendered 
and  money  loaned.  There  was  a  written  complaint,  and  defendant 
appeared  by  attorney  and  filed  an  answer,  in  effect  a  general  denial. 
The  case  was  set  for  trial,  and  on  the  day  appointed  plaintiff  appeared 
with  her  lawyer;  the  defendant  appearing  and  asking  for  an  adjourn- 
ment, alleging  that  his  lawyer  was  ill.  No  proof  of  the  fact  was  pre- 
sented beyond  defendant's  statement,  the  plaintiff  refused  to  consent 
to  the  adjournment,  and  the  justice  ordered  the  trial  to  procecfd,  and, 
witnesses  having  been  sworn,  rendered  judgment  for  the  plaintiff  for 
$109.86.  The  defendant  thereupon  retained  new  counsel,  who  appealed 
to  the  County  Court,  pursuant  to  Code  Civ.  Proc.  §  3064.  It  is  there 
provided  that  if  an  appeal  is  taken  by  a  defendant,  who  failed  to  appear 
before  the  justice  either  upon  the  return  of  the  summons,  or  at  the  time 
to  which  the  trial  of  the  action  was  adjourned,  "and  he  shows,  by  affi- 
davit or  otherwise,  that  manifest  injustice  has  been  done,  and  renders 
a  satisfactory  excuse  for  his  default,  the  appellate  court  may,  in  its 
discretion,  set  aside  the  judgment  appealed  from,  or  stay  proceedings 
thereunder,  and  by  order  direct  a  new  trial,  before  the  same  justice, 
or  before  another  justice  of  the  same  county,  designated  in  the  order, 
at  such  a  time  and  place,  specified  in  the  order,  and  upon  such  terms, 
as  it  deems  proper.*'  The  learned  county  judge,  on  the  hearing  of  the 
appeal,  opened  defendant's  default  and  set  aside  tht  judgment,  ordering 

^=»For  other  cases  see  same  topic  &  KEY-NUMBER  In  all  Key-Numbered  Digests  &  Indexes 
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a  new  trial  of  the  action  before  the  same  justice,  upon  condition  that 
defendant  pay  $25  costs  to  the  plaintiff. 

[1]  But  no  affidavits  or  proof  were  presented  to  the  learned  county 
judge  showing  that  manifest  injustice  had  been  done  the  defendant  or 
excusing  his  default.  The  order  appealed  from  recites  that,  the  new 
counsel  for  the  defendant  "having  stated  on  the  oral  argument  of  the 
appeal  why  the  defendant  did  not  give  any  proof  of  his  defense  at 
the  trial,"  the  appellate  court  therefore  opens  the  default  and  vacates 
the  judgment  appealed  from.  The  reasons  given  by  the  new  attorney 
are  not  stated,  but  the  county  judge,  in  his  opinion  filed  with  the  order, 
says  that  the  record  shows  a  valid  defense  interposed  by  the  answer, 
that  the  defendant  a^ed  for  an  adjournment  because  of  the  illness  of 
his  counsel,  and  he  goes  on  to  say  that  a  reputable  attorney  has  stated 
the  facts  as  above  narrated,  and  he  is  therefore  convinced  that  manifest 
injustice  has  been  done,  and  that  a  satisfactory  excuse  has  been  given. 
Now,  without  reflecting  in  any  way  upon  the  counsel  who  made  these 
statements  on  the  appeal,  the  trouble  with  the  order  is  that  they  do 
not  fulfill  the  requirements  of  the  statute.  The  default  was  alleged  to 
be  due  to  the  illness  of  the  original  attorney  for  the  defendant.  That 
was  a  matter  of  fact,  requiring  evidence  of  some  kind,  if  it  was  to  be 
the  basis  for  judicial  action.  The  court  of  the  justice  of  the  peace  was 
in  Nassau  county ;  the  attorney's  office  was  in  Brooklyn  in  Kings  coun- 
ty. If  he  was  sick  and  unable  to  be  present,  it  was  a  valid  excuse ;  but 
no  proof  of  the  fact  was  presented  to  the  justice.  Neither  the  justice 
nor  the  plaintiff  was  obliged  to  take  the  defendant's  word  for  it,  and 
when  the  appeal  came  before  the  County  Court  three  months  later 
no  proof  was  submitted.  New  counsel,  with  offices  in  Nassau  county, 
appeared,  and  it  is  said  that  the  new  attorney  stated  on  the  oral  ar- 
gument "why  the  defendant  did  not  give  any  proof  of  his  defense." 
This  is  not  in  conformity  with  the  statute. 

[2]  It  is  true  that  the  section  of  the  Code  referred  to  provides 
that  the  defendant  must  show  "by  affidavit  or  otherwise"  that  mani- 
fest injustice  has  been  done  and  that  he  must  render  a  satisfactory  ex- 
cuse for  his  default.  But  the  discretion  conferred  upon  the  county- 
judge  is  not  an  arbitrary  discretion.  The  plaintiff  stood  before  the 
court  asserting  her  right  to  the  judgment  rendered  in  her  favor,  and 
she  was  not  to  be  deprived  of  it  upon  the  mere  ipse  dixit  of  the  new  at- 
torney, no  matter  how  reputable  or  distinguished  he  might  be.  Judg- 
ments of  a  court,  duly  rendered,  whether  it  be  a  court  of  record  or  not 
of  record,  are  serious  matters.  The  persons  in  whose  favor  they  are 
rendered  are  entitled  to  the  benefits  thereof  until  the  judgment  is  regu- 
larly set  aside  or  reversed ;  but  judgments  cannot  be  reversed  on  re- 
quest of  counsel,  without  evidence  of  some  description,  by  affidavit  or 
otherwise,  entered  upon  the  record.  The  plaintiff  challenged  the  valid- 
ity of  the  excuse  offered  before  the  justice,  no  proof  was  offered  to 
substantiate  it,  and  three  months  later  it  is  again  offered  without  proof 
to  substantiate  it,  by  a  new  attorney  having  no  connection  with  the  orig- 
inal counsel,  whose  alleged  illness  has  caused  all  this  trouble.  If  he 
was  in  fact  ill,  and  unable  to  appear  before  the  justice  of  the  peace,  it 
could  easily  have  been  proved  by  affidavit  at  the  time.  No  legal  evi- 
dence was  offered  of  the  fact  then,  or  before  the  county  judge. 
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[3-6]  Courts  and  judges  may  take  judicial  notice  of  various  matters 
in  the  progress  of  a  litigation,  but  this  was  not  one  of  them,  and  when 
a  court  or  a  judge  is  to  be  satisfied  of  the  existence  of  a  fact,  it  must 
be  brought  about  by  legal  evidence.  There  was  no  proof  before  the 
learned  county  judge  of  excuse  for  the  original  default,  or  that  injus- 
tice had  been  done  defendant,  and  the  plaintiff  is  therefore  entitled  to 
a  reversal  of  the  order.  The  appellant  asks  that  the  court  shall  not  only 
reverse  the  order,  but  also  affirm  the  original  judgment.  We  think, 
however,  that  the  proper  procedure  is  to  remij  the  case  to  the  county 
judge  for  such  further  proceedings  upon  the  appeal  as  he  may  deem 
proper. 

C)rder  reversed,  with  $10  costs  and  disbursements,  and  the  case  re- 
mitted to  the  County  Court  of  Nassau  County  for  such  further  proceed- 
ings upon  the  appeal  as  may  be  proper.    All  concur. 


(188  App.  Div.  108) 

SelEure  of  RUSSaS  LIQUORS. 

Appeal  of  DEXTER. 

(Supreme  Court,  AppeUate  DiTlsion,  Second  Department    October  17,  1919.) 

.  1.  Intoxicating  liquobs  €s»S^40 — Stbict  coupuujuce  with  stattttb  bbquibxd 
in  seabcrbs  and  seizubbb. 

Ttie  proceeding  in  rem  for  search  and  seizure,  leading  to  a  forfeiture, 
provided  for  by  the  Liquor  Tax  Law,  must  be  strictly  followed. 

2.  InTOZIOATINO  LIQUOBS  9s»248— SBBVICS  OT  WABBANT  TOB  BEABCH  and   8EI- 

ZUBE  INVALID. 

Under  Liquor  Tax  Law,  {  33,  subd.  2,  requiring  a  copy  of  the  warrant 
for  search  and  seizure  to  be  delivered  to  the  person  apparently  in  posses- 
sion of  the  liquors,  and  another  copy  to  be  posted  in  a  conspicuous  place, 
service  is  insufficient;  the  paper  deUvered  as  a  copy  having  no  date  or 
signature. 

3.  Intoxioatino  liquobs  €=»255 — On  dbfectivb  bbbvice  or  wabbant  uquob 

SEIZED  BESTORED. 

There  having  been  an  insufficient  service,  under  Liquor  Tax  Law,  ( 
33,  subd.  2,  of  warrant  for  search  and  seizure,  so  that  seizure  was  iUe- 
gal,  restoration  of  the  liquor  wUl  be  ordered. 

Appeal  from  City  Court  of  Mt.  Vernon. 

Proceeding  on  complaint  of  Charles  H.  Dexter  for  search  for  and 
seizure  of  liquors  of  Gennaro  Russo,  at  No.  26  West  Third  Street, 
City  of  Mt.  Vernon.  From  an  order  dismissing  the  proceeding,  by 
reason  of  defective  service  of  a  warrant  issued  under  Liquor  Tax  Law 
(Consol.  Laws,  c.  34)  §  33,  complainant  appeals.    Affirmed. 

On  May  20,  1W8,  Mr.  Dexter,  as  special  agent  of  the  state  commissioner  of 
excise,  complained  or  deposed  that  one  Ferdinand  Russo  ^'keeps,  stores  and 
has  deposited'*  liquors  at  the  above  place  for  the  purpose  of  unlawful  sale 
and  distribution.  He  set  out  the  sources  of  hte  information.  On  that  day 
Judge  Appell,  judge  of  the  City  Court  of  Mt  Vernon,  issued  a  search  warrant 
for  these  Uquors,  returnable  before  him  at  the  City  Court  of  Mt.  Vernon 
June  2,  1919,  at  9:30  a.  m.  The  search  was  had,  and  a  quantity  of  wine  and 
vermouth  was  seized  and  deposited  by  the  liquor  tax  officials  in  the  Yonkers 
Storage  Warehouse. 

C=>For  other  caseii  see  same  topic  A  KEY-NUMBER  in  aU  Key-Numbered  Digests  A  lodexe* 
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Tbe  act  requires,  respectingr  service:  "A  copy  of  «uch  warrant  shall  be  de- 
livered to  the  person  so  keeping  such  liquors,  if  he  be  present  at  the  time  of 
such  seizure,  and  if  he  be  not  present,  then  to  the  person.  If  any,  apparently  in 
possession  of  such  liquors  or  of  the  premises  wherein  the  same  are  found,  and 
another  copy  of  such  warrant  shall  be  posted  in  a  conspicuous  place  upon 
said  premises."  Section  33,  subd.  2.  This  last  requirement  of  po9iinQ  a  copy 
of  the  warrant  was  complied  with.  But  the  duty  that  a  copy  be  delivered  to 
the  person  apparently  In  possession  was  not  complied  with.  The  paper  pur- 
porting to  be  a  copy  of  the  warrant  did  not  have  any  date  or  signature,  the 
blanks  over  the  printed  line  "Judge  of  the  City  Court,  Mt.  Vernon,  N.  Y.," 
being  left  unfilled.     The  date  of  teste  stood  as  **the day  of  May,  1919.** 

Gennaro  Russo  appeared  specially  on  the'  return  day  at  the  City  Court  of 
Mt  Vernon.  Judge  Appell  was  not  there,  but  Acting  Judge  Cavanaugh  sat  in 
his  stead.  Objection  was  first  made  to  proceeding  before  another  judge  than 
the  one  who  had  Issued  the  warrant,  which  was  overruled.  Busso  moved  to 
dismiss,  because  a  copy  of  tbe  warrant  had  not  been  served  as  required. 
After  taking  the  matter  under  advisement.  Judge  Cavanaugh  on  June  7. 
1910,  dismissed  the  proceedings  and  directed  that  the  liquors  be  returned  to 
Busso.      On  August  5th  the  complainant  appealed  to  this  court 

Argued  before  JENKS,  P.  J.,  and  MILLS,  PUTNAM,  BLACK- 
MAR,  and  KELLY,  JJ, 

William  R.  Dorman,  of  New  York  City,  for  appellant. 
Jeremiah  D.  Toomey,  of  Mount  Vernon,  for  respondent 

PUTNAM,  J.  [1,  2]  The  Liquor  Tax  Law  (Consol.  Uws,  c.  34) 
provides  for  a  proceeding  in  rem.  Such  proceedings  leading  to  a  for- 
feiture are  to  be  strictly  followed.  No  doubt  the  Legislature  might  pro- 
vide simply  for  posting  the  notice  on  the  premises  with  publication  in 
a  newspaper,  as  in  the  earlier  statutes  for  registration  of  land  titles. 
Tyler  v.  Court  of  Registration,  175  Mass.  71,  55  N.  E.  812,  51  L.  R.  A. 
433.  Here  there  was  to  be  personal  service  by  "delivery"  of  a  copy  to 
the  persons  having  possession  of  the  seized  goods,  as  a  condition  for 
a  real  dispossession  of  the  articles  taken. 

Instead  of  such  compliance,  Russo  received  an  imperfect  paper,  call- 
ing on  all  persons  claiming  any  right,  title,  or  interest  in  the  seized  liq- 
uors to  appear  before  me,  the  undersigned,  at  City  Court  of  Mt.  Ver- 
non on  June  2d.  There  was  no  undersigned,  and  no  date  stated.  In  the 
Matter  of  Ingalls,  77  Misc.  Rep.  447,  137  N.  Y.  Supp.  780,  there  was  a 
personal  service,  but  no  posting.  The  court  (Beekman,  County  Judge) 
held  the  service  illegal,  and  vacated  the  warrant,  saying  (77  Misc.  Rep. 
452, 137  N.Y.  Supp.  784): 

"Where  the  property  is  to  he  taken,  it  seems  to  me  that  none  of  the  safe- 
guards provided  by  law  should  be  disregarded." 

The  counsel  for  the  prosecution  has  cited  certain  decisions  from  the 
courts  of  Massachusetts,  where  the  requirement  is  the  service  of  a 
"notice"  to  appear,  quite  different  from  enforcing  delivery  of  a  copy  of 
the  writ  or  warrant.  In  case  of  attachment  of  property,  incapable  of 
manual  delivery,  the  Code  of  Procedure  (section  649,  sub.  3)  requires 
that  the  copy  of  the  warrant  left  with  the  garnishee  shall  be  certified. 
It  is  held  that  the  attachment  fails,  even  if  a  true  copy  is  thus  left,  un- 
less the  sheriff  certifies  that  it  is  a  copy.  Courtney  v.  Eighth  Ward 
Bank,  154  N.  Y.  688,  49  N.  E.  54. 
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The  search  for  liquors  is  not  confined  to  saloons.  After  July  1,  1908, 
they  may  be  the  subject  of  seizure  **in  any  place  in  this  state."  Sup- 
pose they  are  in  a  large  warehouse  or  place  of  public  stprage.  The 
person  in  apparent  possession  of  the  premises  might  be  a  man  at  the 
entrance  gate.  The  posting  is  to  be  "in  a  conspicuous  place  upon  said 
premises,"  That  may  be  in  any  hallway  of  the  warehouse.  The  only 
safe  rule  is  to  follow  the  statute,  and  have  a  compliance  with  both 
statutory  safeguards. 

[3]  Since  this  was  not  done,  and  the  seizure  was  illegal,  I  see  no 
Course  but  to  do  what  the  judge  did  here — order  the  property  restored. 
Appellant,  however,  argues  that  it  was  improper  to  award  possession 
of  the  liquors  and  vessels  to  any  party  without  a  hearing.  The  statute 
provides  for  a  trial.  If  the  complaint  be  dismissed  on  a  finding  that  the 
liquors  were  not  for  unlawful  sale  or  distribution,  the  judge  is  empow- 
ered to  have  the  liquors  and  vessels  "returned  to  the  place  from  which 
or  to  the  person  from  whom  they  were  taken."  The.  determination 
here  that  the  proceedings  failed  by  noncompliance  with  the  statute  en- 
titled the  respondent  to  the  same  restitution,  and  did  not  sanction  a 
retention  of  the  goods  illegally  taken.  Such  was  the  judgment,  also,  in 
Matter  of  Ingalls,  77  Misc.  Rep.  447,  453,  137  N.  Y.  Supp.  780. 

Therefore  I  advi.se  to  affirm,  with  $10  costs  and  disbursements.  All 
concur. 


a08  Misc.  Bep.  354) 

BBNNET  V.  COlfMEBOIAIi  ADVERTISER  ASS'N. 

(Supreme  Court,  Special  Term,  New  York  County.  ,   August,  1919.) 

Libel  and  slandee  ^a>10(2) — ^Wobds  ohabaotbbiziito  aots  or  pubuo  offi- 
cial NOT  LIBELOUS  FEB  HE. 

Newspaper  pubUcatlons,  charging  plaintiff's  introduction  of  legislation 
while  a  member  of  Congress  preventing  consummation  of  recommenda- 
tions by  Immigration  Commissioner  for  establishment  of  goTemment 
commissary  at  Ellis  Island,  to  supersede  system  under  which  a  private 
contractor  was  given  exclusive  eonimiseary  privileges,  by  means  of  a 
"rider"  or  "joker"  to  an  appropriation  bill,  and  that  plaintiff  had  been 
the  contractor's  attorney,  and  after  his  election  had  sought  government 
favors  for  him,  and  questioning  plaintiff's  fitness  for  his  office,  etc.,  held 
not  libelous  per  se. 

Action  by  William  S.  Beimet  against  the  Commercial  Advertiser 
Association.  Defendant's  motion  for  judgment  on  the  pleadings 
granted. 

Bennet  &  Cooley,  of  New  York  City  (A.  M.  Wattenberg,  of  New 
York  City,  of  counsel),  for  plaintiff. 

Engelhard,  PoUak,  Pitcher  &  Stem,  of  New  York  City  (Walter  H. 
PoUak  and  Maurice  R.  Roche,  both  of  New  York  City,  of  counsel), 
for  defendant. 

GREENE AUM,  J.  The  plaintiff  alleges  15  causes  of  action  for 
libel,  based  upon  as  many  alleged  publications  in  defendant's  newspa- 
per, the  Globe  &  Commercial  Advertiser,    The  defendant  moves  for 

^=»For  otber  cases  see  same  topic  A  KST-NUMBKR  In  all  Key-Numbered  Dlsests  &  Indexes 
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judgment  upon  the  pleadings,  which  consist  of  the  complaint  and  an- 
swer. The  motion  assails  the  complaint  for  legal  insuflSciency.  It 
would  involve  an  unnecessary  amount  of  labor  to  detail  each  of  the 
separate  causes  of  action,  for  the  reason  that  in  effect  they  involve  sub- 
stantially the  same  questions.  It  will  suffice  to  state  generally  the  char- 
acter and  nature  of  the  several  publications  as  set  forth  in  the  com- 
plaint, and  of  the  other  allegations  therein  contained. 

It  appears  from  the  complaint  that  at  the  time  of  the  publications  the 
plaintiff  was  a  member  of  the  bar  of  the  state  of  New  York,  a  mem- 
ber of  Congress  from  the  Twenty-Third  district  of  New  York,  and  a 
candidate  for  re-election  to  Congress,  excepting  that  as  to  one  of  the 
causes  of  the  action  the  publication  was  after  the  plaintiff  failed  of 
re-election.  The  important  legal  question  is  whether  the  publications 
concerning  plaintiff  were  only  criticisms  of  him  in  his  official  capacity, 
and  whether  the  articles  thus  published  were  what  in  law  is  described 
as  "fair  criticism."  The  publications  are  based  upon  the  facts  that  the 
plaintiff,  while  a  member  of  Congress,  introduced  legislation  which 
prevented  the  consummation  of  a  recommendation  made  by  Immigra- 
tion Commissioner  Howe  for  the  establishment  of  a  government  com- 
missary at  Ellis  Island  for  supplying  immigrants  with  food,  to  super- 
sede the  system  which  then  prevailed  of  granting  to  a  private  contractor 
the  exclusive  privilege  of  supplying  food  to  immigrants.  The  publi- 
cations charge  that  the  plaintiff  defeated  the  proposal  of  the  Immi- 
gration  Commissioner  by  securing  the  passage  of  an  amendment  propos- 
ed by  him  to  a  congressional  appropriation  bill,  by  means  of  what  was 
known  as  a  "rider"  or  "joker,"  which  forbade  "fiie  use  of  any  public 
moneys  towards  the  maintenance  at  any  immigration  station  of  the 
privileges  now  disposed  of  after  public  competition."  The  publica- 
tions also  stated  that  prior  to  the  introduction  and  passage  of  the 
appropriation  bill  as  amended  the  plaintiff  had  been  the  lawyer  of 
the  firm  which  held  the  commissary  contract  at  Ellis  Island.  They 
also  called  attention  to  the  plaintiff's  personal  attacks  upon  Commis- 
sioner Howe,  charging  the  latter  with  immoralities  in  the  conduct  of 
his  office,  and  otherwise  assailing  his  character.  The  first  publication 
complained  of  consisted  of  a  letter  purporting  to  have  been  written 
to  the  defendant,  in  which  the  writer  referred  to  the  case  of  United 
States  Senator  Burton,  of  Kansas,  who  had  been  criminally  prose- 
cuted and  convicted  "for  using  his  official  position  in  favor  of  a  client," 
and  asked,  "Is  not  Mr.  Bennet's  action  worthy  of  similar  attention 
from  the  federal  prosecuting  attorneys?"  The  comment  of  the  de- 
fendant in  its  newspaper  upon  this  letter  was  that  "it  is  doubtful  if 
Congressman  Bennet  is  open  to  legal  prosecution,"  inasmuch  as  "the 
plaintiff  was  the  lawyer  of  the  Ellis  Island  food  contractor"  before 
ihe  plaintiff  took  his  seat  in  Congress.  The  complaint  alleges  that  this 
article  states : 

"Wlien  in  Congress  Mr.  Bennet  acts  as  a  statesman  when  he  gets  a  'rider* 
(meaning  thereby  a  provision  in  an  appropriation  biU  of  a  legislative  charac- 
ter, which  nominally  had  no  proper  place  in  such  a  bill)  through,  forbidding 
Commissioner  Howe  to  end  the  food  monopoly  for  private  profit  at  Ellis  Is- 
land. Mr.  Bennet  does  not  conceal  the  fact  that  he  Is  an  'individualist.' 
According  to  him,  it  is  merely  a  coincidence  that  the  benefits  of  his  labors 
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in  bebfilf  of  indlTtdnaUBm  go  to  Mb  former  dent  Wbatever  an  average  man 
may  think  of  tbe  sufficiency  of  this  def ensiye  explanation,  Mr.  Bennet  seems 
to  haye  full  confidence  that  he  is  indictment  proof,  and  is  at  full  liberty  to 
act  in  behalf  of  his  former  client,  as  he  might  be  expected  if  his  former 
client  were  his  present  client" 

The  rest  of  the  article  severely  criticises  the  plaintiff  in  using  his 
office  in  favor  of  a  former  client,  and  inquiringly  asks : 

"What  do  his  constituents  think  of  him?  Do  they  want  to  be  represented 
by  a  man  who  faTors  a  system  under  which  the  poor  arriving  immigrant  is 
forced,  if  he  wants  to  eftt,  to  buy  a  food  package  from  a  concern  for  which 
the  Congressman  was  formerly  an  attoi*ney,  having  received  as  his  fee 
money  presumptively  extracted  from  the  immigrants?  Do  they  admire  and 
trost  this  sort  of  man,  or  do  they  regard  him  as  meanly  contemptible." 

The  second  article  refers  to  information  coming  from  Washington 
"that  it  is  possible  to  undo  the  work  of  Representative  William  S. 
Bennet,  who  inserted  a  joker  in  the  sundry  bill  requiring  th*e  continu- 
ance of  the  privately  operated  commissary  system  on  Ellis  Island." 
The  next  article  is  typical  of  other  articles,  which,  after  referring  to 
the  plaintiff's  activities  in  procuring  the  passage  of  the  amendment 
above  referred  to  by  means  of  a  'Vider,"  states  that  the  plaintiff  "is 
smarting  under  his  exposure,"  and  that,  lacking  originality,  "he  adepts 
the  tactics  of  Congressman  Buchanan  when  that  statesman  was  in- 
dicted at  the  instance  of  EHstrict  Attorney  Marshall  for  alleged  com- 
plicity in  war  plots."    This  article  concludes  as  follows : 

''Congressman  Bennet,  as  the  Globe  has  heretofore  remarked,  is  a  disgrace 
to  his  constituency.  Having  revealed  what  sort  he  is,  he  is  not  likely  to 
soften  adverse  Judgment  by  plunging  into  silly  and  childish  abuse  of  those 
who  have  exposed  him." 

Succeeding  articles  contain  attacks  of  the  plaintiff  of  a  character 
similar  to  those  already  mentioned,  with  references  to  the  plaintiff's 
counter  attacks  upon  Commissioner  Howe.  In  one  of  the  articles  the 
following  appeared : 

"Mr.  Bennet  was  their  (contractors')  attorney  before  he  went  to  Congress 
and  at  least  their  friend  thereafter.  Unfortunately  for  him,  Hndgins  ft 
Dumas  (the  contractors)  have  lost  their  concession  and  wUl  have  no  use  for 
his  services  after  he  quits  Congress  following  the  election  next  month. 
Three  times  after  he  w*as  elected  to  Congress  Mr.  Bennet  called  at  the  De- 
partment of  Labor  on  behalf  of  Hudglns  &  Dumas.  Once,  immediately  after 
he  was  elected  and  before  he  took  his  seat,  Mr.  Bennet  sought  favors  from 
the  government  for  Hudglns  &  Dumas.  Then  twice  after  he  took  his  seat  he 
did  the  same  thing.  The  last  time  he  appeared  before  the  Department  of 
Labor  in  behalf  of  tbe  Bills  Island  food  purveyors  was  after  they  had  lost 
tbelr  concession.  He  thai  asked  the  government  to  be  as  liberal  as  possible 
In  the  purchase  of  their  plant  on  Ellis  Island.  Th^  wanted  |15,000  for  it. 
They  urged  this  amount.  Mr.  Bennet  asked  the  government  to  be  liberal,  and 
then  appraisers  were  appointed,  men  who  knew  the  value  of  the  plant  and 
had  no  interest  in  the  matter,  one  way  or  the  other,  and  these  appraisers  gave 
Hudglns  &  Dumas  about  half  what  they  wanted  for  their  plant.  This  was 
after  Mr.  Bennet  had  asked  the  Department  of  Labor  to  be  *as  liberal  as  pos- 
sible' to  Hudglns  &  Dumas,  and  this  request  was  made  while  Mr.  Bennet  was 
a  member  of  Congress,  paid  to  represent  the  people  of  the  Twenty-Third 
district,  and  not  Hudgiias  &  Dumas,  food  contractors  at  Bills  Island." 

In  short,  so  far  as  they  relate  to  facts  as  distinguishable  from  com- 
menty  tbe  articles  of  which  the  plaintiff  complains  refer  to  certain 
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lawful  official  acts  of  the  plaintiff  as  a  congressman;  to  the  fact 
that  he  was  a  candidate  for  re-election  to  Congress;  that  before  he 
had  been  elected  to  Congress  he  appeared  as  attorney  for  certain  in- 
dividuals in  connection  with  a  congressional  investigation  affecting  the 
concessions  which  they  held  at  Klis  Island  as  commissaries  for  the 
supplying  of  food  to  immigrants ;  that  Mr.  Howe,  the  United  States 
Immigration  Commissioner  at  Ellis  Island,  had  advocated  the  passage 
of  a  law  which  sought  to  abolish  private  commissaries  and  to  place  the 
matter  of  furnishing  food  to  immigrants  under  direct  governmental 
management;  that  the  plaintiff  as  congressman  introduced  a  "rider" 
to  an  appropriation  bill  in  Congress  which  forbade  the  expenditure  of 
any  moneys  for  the  maintenance  at  any  United  States  immigration 
station  **of  any  privileges  now  derived  after  public  competition"  ;  that 
the  plaintiff  made  personal  attacks  in  Congress  upon  Commissioner 
Howe,  who  advocated  the  abolition  of  private  commissaries. 

There  is,  of  course,  nothing  libelous  in  the  publication  of  the  series  of 
lawful  official  and  other  acts  of  the  piaintiU  as  detailed.  The  portions 
of  the  publications  which  plaintiff  claims  are  libelous  per  se  are  those 
which  comment  upon  the  acts  of  the  plaintiff  such  as  that  he  is  "meanly 
contemptible" ;  that  he  "favors  a  system  under  which  the  poor  immi- 
grant is  forced,  if  he  wants  to  eat,  to  buy  a  food  package  from  a  con- 
cern" for  which  he  was  formerly  an  attorney ;  that  he  is  "a  disgrace 
to  his  constituency."  One  of  the  articles  contains  a  letter  which  com- 
pares the  plaintiff's  official  actions  with  those  of  United  States  Senator 
Burton  of  Kansas,  and  makes  the  inquiry  whether  Mn  Bennet's  action 
is  not  "worthy  of  similar  attention  on  the  part  of  the  federal  prose- 
cuting authorities."  The  defendant,  in  commenting  upon  that  letter, 
however,  called  attention  to  the  statement  made  by  a  member  of  the 
firm  who  held  the  concessions  at  Ellis  Island  to  the  effect  that  Mr. 
Bennet  was  not  their  attorney  during'the  term  that  he  was  a  congress- 
man. 

It  must  be  borne  in  mind  that  these  commerits  or  criticisms  deal 
exclusively  with  the  plaintiff's  public  official  acts.  Accusations  against 
a  public  officer  whether  they  be  specific  or  general,  are  not  libelous 
per  se  when  they  are  solely  based  upon  official  acts  which  he  may  law- 
fully do.  There  is  abundant  authority  for  this  proposition.  Foot  v. 
Pitt,  83  App.  Div.  78,  79,  82  N.  Y.  Supp.  464;  Rossiter  v.  New  York 
Press  Co.,  141  App.  Div.  339,  344,  126  N.  Y.  Supp.  325 ;  Odgers,  Lib. 
&  Sland.  (8th  Ed.)  203;  Homer  v.  Engelhardt,  117  Mass.  539.  The 
value  and  force  of  a  representative  democratic  government  would  be 
most  seriously  impaired  if  its  officials,  who  are  merely  the  servants 
of  the  people,  may  not  freely  be  criticized  concerning  their  official  acts 
by  those  who  indirectly  employ  them.  The  comments  at  times  may 
be  extreme  or  unwarranted  and  unjust,  but  if  they  be  limited  to  acts 
which  do  not  involve  illegal  action  or  criminality  they  are  permissible 
comments.  As  was  forcefully  said  by  Chief  Justice  Cockburn  in 
Wason  V.  Walter,  4  Q.  B.  73,  94: 

"Though  Injustice  may  often  be  done,  and  though  public  men  may  often 
ha>e  to  smart  under  the  keen  sense  of  wrong  inflicted  by  hostile  criticism, 
the  nation  profits  by  public  opinion  being  tlius  freely  bEOuii^t  to  bear  on  the 
discharge  of  public  duties." 
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To  the  same  eflEect  see  Seymour  v.  Butterworth,  3  F.  &  F.  372,  377, 
and  Howarth  v.  Barlow,  113  App.  Div.  510,  514,  99  N.  Y.  Supp.  457, 
459,  in  which  Gaynor,  J.,  writing,  said : 

'The  people  are  not  obliged  to  speak  of  the  conduct  of  their  officials  in 
T^hispers  or  with  bated  breath  In  a  free  government,  but  only  in  a  despotism. 
On  the  contrary,  they  have  a  right  to  speak  out  In  open  discussion  and  criti- 
cism thereof,  the  only  test  being  that  they  make  no  false  statement;  and 
tills  is  the  great  safeguard  of  free  government  *  •  *  This  is  funda- 
mental among  ns."* 

By  becoming  a  candidate  for  election  to  public  office  one  necessarily 
invites  public  scrutiny  of  his  qualifications  to  discharge  the  puWic 
trust,  which  he  professes  to  be  ready  to  assume.  The  blessings  of  a 
democratic  government  can  never  be  fully  realized  unless  a  vigilant, 
alert,  and  intelligent  electorate  feels  it  to  be  a  duty  of  citizenship  to 
inquire  into  the  character  and  fitness  of  candidates  for  public  office. 
"Wide  publicity  of  the  official  acts  of  a  candidate  for  re-election  is  pe- 
culiarly desirable.  The  voters  should  be  put  in  a  position  to  determine 
Mrhether  the  official  conduct  of  their  representative  indicates  good  judg- 
ment and  faithful  service  on  his  part  or  subserviency  to  private  in- 
terests or  self-seeking  personal  advantage.  The  law  should  encourage 
such  criticisms  and  do  naught  which  may  tend  to  put  a  restraint  there- 
on. It  seems  to  the  court  that,  as  matter  of  law,  the  publications  of 
defendant  were  not  libelous  per  se. 

The  cases  cited  in  behalf  of  the  plaintiff  deal  with  defamation  of  a 
private  individual  in  his  trade  or  profession,  and  have  no  bearing 
upon  the  state  of  facts  alleged  in  the  complaint.  There  is  no  attack 
here  of  the  plaintiff  upon  his  professional  conduct  as  a  lawyer.  De- 
fendant's motion  for  judgment  upon  the  pleadings  must  be  granted, 
with  $10  costs. 

Motion  granted,  with  $10  costs. 


(lOB  Misc.  Bep.  868) 

8TEEB  V.  CHATHAM  ft  PHENIX  NAT.  BANK  OP  THE  CITY  OP 

NEW  YORK. 

(Supreme  Court,  Special  Term,  New  York  County.    August,  1919.) 

1«   WAB  ^=»12,  2^— SeIZUBB  and  CONFISCATIOir  OT  PBOPESTY  OF  ALIXN  KNEMIES. 

All  aUen  enemy  property  In  the  United  States  during  tbe  war,  Including 
choses  In  action  ps  well  as  tangible  property.  Is  subject  to  seizure  and  con- 
fiscation when  so  directed  by  Conjn'ess,  as  in  the  Trading  with  the  Enemy 
Act  (U.  S.  Comp.  St  1918,  $§  3115y2a-51l6i/4j). 

2.  War  ^=»12 — ^Pbocbdttre  in  action  to  recover  bank  DEPosrrs  of  alien 

ENEVY. 

The  Allen  Property  Custodian,  acting  under  the  Trading  with  the  Ene- 
my Act  (U.  a  Comp.  St.  1918,  §§  3115^a-3115y2J),  in  adjudging  that  a 
corporation's  property  belonged  to  alien  enemies  and  demanding  posses- 
sion, and  in  serving  n  copy  of  demand  on  defendant  banlt,  holding  a  .de- 
posit made  by  individual  plaintiff  in  name  of  corporation,  which  refused 
compliance  therewith,  was  a  part  of  prosecution,  and  where  plaintiff  sued 
to  recover  deposit  pending  a  libel  in  tlie  federal  court  by  Alien  Property 
Custodian    to   determine   ownership    of   the    fund    in    suit,    defendant's 
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motion  under  Banking  Law,  (  113,  to  interplead  Alien  Property  Custodian 
would  be  denied,  with  leave  to  serve  answer  after  determination  of  iiend- 
ing  Ubel. 

Action  by  Charles  H.  Streb  against  the  Chatham  &  Phenix  National 
Bank  of  the  City  of  New  York.  On  application  by  defendant  for 
an  order  to  interplead  the  Alien  Property  Custodian  as  4ef  endant.  De- 
nied. 

Samuel  Bitterman,  of  New  York  City,  for  plaintiff. 
Kaye,  McDavitt  &  Scholer,  of  New  York  City,  for  defendant. 
Francis  G.  Caifey,  U.  S,  Atty.,  of  New  York  City,  for  Francis  P. 
Garvan,  as  Alien  Property  Custodian. 

LUCE,  J.  In  this  action,  brought  to  recover  a  sum  of  money  on  de- 
posit, the  defendant  seeks,  pursuant  to  section  113  of  the  Banking 
Law  (Consol.  Laws,  c.  2),  to  interplead  or  have  made  a  party  defend- 
ant the  Alien  Property  Custodian,  who  has  "seized"  the  deposit  under 
the  claim  it  is  the  property  of  a  corporation  the  entire  stock  of  which 
is  alien  enemy  owned.  The  plaintiff  made  the  deposit  in  the  defendant 
bank  under  the  name  of  the  New  York  Funchal  Hand  Embroidery 
Company.  On  May  22,  1919,  the  Alien  Property  Custodian  adjudged 
tliat  **all  of  the  property  and  assets  of  every  kind,  character  and  de- 
scription held  by  the  New  York  Funchal  Hand  Embroidery  Company, 
Charles  H.  Streb,  Proprietor,  in  its  name,"  belonged  to  aUen  enemies, 
and  thereafter  the  Alien  Property  Custodian  demanded  possession  of 
all  the  property  of  the  New  York  Funchal  Hand  Embroidery  Company, 
and  served  a  copy  of  this  demand  upon  the  defendant.  Compliance 
with  this  demand  was  refused  by  the  defendant  The  plaintiff  opposes 
this  application,  alleging  that  he,  and  not  the  alien  enemies,  owns  this 
fund ;  that  the  determination  of  the  Alien  Property  Custodian  is  not 
sufficient  to  transfer  the  title  to  the  fund  to  that  official,  and  that  there 
is  no  peril  to  the  defendant  in  paying  the  fund  to  the  plaintiff.  Th? 
Alien  Property  Custodian  opposes  the  application  because,  under  the 
Trading  with  the  Enemy  Act,  exclusive  jurisdiction  to  determine  the 
ownership  of  the  fund  is  vested  in  the  federal  courts,  and  interpleading 
the  Alien  Property  Custodian  in  this  action  is  commencing  against  him 
an  action  in  the  Supreme  Court. 

[1,2]  All  alien  enemy  owned  property  in  the  United  States  during 
war  is  subject  to  seizure  and  confiscation  when  so  directed  by  Congress. 
Brown  v.  United  States,  12  U.  S.  (8  Cranch)  110,  3  L.  Ed.  504;  Sala- 
mandra  Ins.  Co.  v.  New  York  Life  Ins.  &  Trust  Co.  (D.  C.)  254  Fed. 
852,  1  Kent's  Com.  (14th  Ed.)  60.  This  included  choses  in  action  as 
Arell  as  tangible  property.  Salamandra  Ins.  Co.  v.  New  York  Life  Ins. 
&  Trust  Co.,  supra.  The  Trading  with  the  Enemy  Act  (Oct.  6,  1917, 
c.  106,  40  Stat.  416  [U.  S.  Comp.  St.  1918,  §  3115y2d]),  by  section  7, 
requires  the  delivery  or  pa)rment,  after  investigation  and  upon  demand, 
to  the  Ahen  Property  Custodian  of  money  or  other  property  owing  or 
belonging  to  an  alien  enemy.  The  Trading  with  the  Enemy  Act  is  the 
congressional  authority  for  the  seizure  of  alien  enemy  property.  The 
Constitution  of  the  United  States,  the  laws  of  Congress,  and  treaties 
are  the  supreme  law  of  the  land.    Const.  U.  S.  art.  6,  §  2.   The  right  to 
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levy  war  is  an  exdusivety  federal  function  (Const.  U.  S.  art.  1,  §  8), 
and  the  Trading  with  the  Enemy  Act  is  a  war  measure.  The  Alien 
Property  Custodian,  in  seizing  property  of  an  alien  enemy,  is  exercis- 
ing a  war  power  and  function.  Section  9  of  the  Trading  with  the 
Enemy  Act  (section  3115%dd)  provides  for  the  filing  of  a  claim  by  any 
person  not  an  enemy  with  the  Alien  Property  Custodian  that  property 
seized  is  his  and  not  that  of  an  enemy,  and  near  the  end  reads: 

"Except  as  bereln  provided,  the  money  or  other  property  conveyed,  trans- 
ferred, assigned,  delivered  or  paid  to  the  alien  property  custodian  shall  not 
be  liable  to  lien,  attachment,  garnishment,  trustee  process  or  execution,  or  sub- 
ject to  any  order  or  decree  of  any  court." 

Section  17  of  the  act  (section  3115^^1)  vests  in  the  United  States 
District  Courts  jurisdiction  to  make  all  such  orders  and  decrees  as 
may  be  necessary  to  enforce  the  provisions  of  the  act.  The  war  pow- 
ers of  the  President,  and  therefore  of  the  federal  government,  are  all 
derived  directly  from  the  Constitution — (a)  commander  in  chief  of  the 
amiy  and  navy ;  (b)  implied  powers  possessed  by  the  federal  govern- 
ment and  necessary  to  secure  its  existence  in  time  of  war.  The  Alien 
Property  Custodian's  seizure  of  this  deposit  was  a  part  of  the  prosecu- 
tion of  the  war ;  his  powers  are  all  federal  and  committed  by  the  Con- 
stitution exclusively  to  federal  officials;  therefore  neither  state  nor 
state  courts  can  interfere  in  any  manner  with  the  Alien  Property  Cus- 
todian in  the  exercise  of  his  oflficial  functions.  Ample  provision  is 
made  in  section  17  of  the  Trading  with  the  Enemy  Act  for  the  deter- 
mination oi  title  and  ownership  to  this  deposit  Garvan  v.  $50,000 
Par  Value  Bonds   (D.  C.)  262  Fed . 

There  is  now  pending  in  the  United  States  District  Court  a  libel 
brought  by  the  Alien  Property  Custodian  against  this  fund  to  determine 
its  ownershipjto  which  proceeding  the  parties  to  this  action  have  been 
summoned.  The  very  question  sought  to  be  litigated  and  determined 
in  this  action  can  be  tried  in  that  proceeding.  The  motion  must  there- 
fore be  denied.  If  the  defendant  be  so  advised,  the  order  may  provide 
for  an  extension  of  its  time  to  answer  until  after  the  determination  of 
the  proceeding  in  the  federal  court. 

Ordered  accordingly. 


(109  Misc.  Rep.  155) 

PEOPLE  ex  rel.  PBBSSLER  y.  WARDEN  OF  CITY  PRISON. 
(Supreme  Court,  Special  Term,  Kings  County.      October  31,  1919.) 

1.  BmtOLABT  ^B»87 — ^AOMISSIBIUTT  OF  EVIDBNOB. 

Evidence  that  tools  sold  to  defendant  two  days  before  a  burglary  were 
fomid  on  tbe  burglarized  premises  is  admissible  against  defendant. 

2.  CRnnNAL  LAW  ^=»226— Sufficienot  op  facts  to  support  a  conviction 

ITOT  ILATTEB  FOB  MAGI6TBATB. 

Whether  the  facts  stated  In  an  hdformation  would  support  a  conviction 
is  not  the  question  for  the  magistrate  to  decide. 

3.  BxntoLABY  ^=:»43 — Sufficienct  of  evidence  to  wabbant  conviction. 

Evidence  that  defendant  had  consdoas  and  exclusive  possession,  shortly 
before  a  burglary,  of  articles  found  on  the  burglariised  premises  directly 
after  the  crime  was  committed,  without  further  iNroof,  warrants  a  con- 
vie  tion« 
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4.  BUBQLABT  ^=»42(1) — SUFFIOIENGT  OF  fiVIDBNOB  TO  WABBANT  CONVICTION. 

Evidence  that  defendant,  shortly  after  a  burglary,  is  found  in  the 
conscious  and  exclusive  possession  of  property  shown  to  have  been  on 
the  burglarized  premises,  without  other  proof,  warrants  a  conviction. 

Habeas  corpus  by  the  People,  on  the  relation  of  Charles  Pressler, 
against  the  Warden  of  the  City  Prison.  Writ  dismissed,  and  prisoner 
remanded. 

Harry  Kopp,  of  New  York  City,  for  relator. 

Harry  E.  Lewis,  of  Brooklyn  (Harry  G.  Anderson,  Dist.  Atty.,  of 
Brooklyn,  on  the  brief),  for  respondent. 

CROPSEY,  J.  The  relator  seeks  discharge  on  a  writ  of  habeas 
corpus.  He  is  detained  under  a  warrant  issued  by  a  city  magistrate 
charging  him  with  the  crime  of  burglary.  The  contention  is  that  the 
information  is  insufficient.  This  states,  in  substance,  that  shortly  after 
a  burglary  had  been  committed  certain  tools  were  found  in  the  burglar- 
ized premises,  and  that  those  identical  tools  were  in  the  possession  of 
the  accused  two  days  before  the  burglary,  having  been  sold  to  him  at 
that  time. 

[1,  2]  It  cannot  be  questioned  that  proof  of  the  facts  stated  in  the 
information  would  be  admissible  against  the  accused.  People  v.  La- 
groppo,  90  App.  Div.  219,  227,  228,  86  N.  Y.  Supp.  116,  affirmed  179 
N.  Y.  126,  71  N.  E.  737;  People  v.  Del  Vermo,  192  N.  Y.  470,  480, 
481,  85  N.  E.  690;  Commonwealth  v.  Scott,  123  Mass,  222,  229, 
237,  25  Am.  Rep.  81 ;  Lawson's  Law  of  Presumptive  Evidence, 
rule  106.  In  fact,  relator's  counsel  does  not  contend  that  such 
proof  would  be  inadmissible,  but  urges  that  it  would  be  insufficient  to 
justify  a  conviction.  That,  however,  is  not  the  question  which  the 
magistrate  must  decide. 

[3]  But,  even  if  it  were,  such  proof  would  be  sufficient  to  warrant 
a  finding  of  guilt.  If  an  accused  were  shown  to  have  had  conscious 
and  exclusive  possession  of  certain  articles  shortly  before  a  burglary 
was  committed,  and  those  identical  articles  were  found  in  the  burg- 
larized premises  directly  after  the  crime  was  committed,  and  there  was 
no  further  proof,  a  jury  or  the  trier  of  the  facts  would  be  justified 
in  inferring  and  finding  that  they  had  been  left  there  by  the  person 
in  whose  possession  Aey  had  previously  been  shown  to  be.  See 
People  V.  Giordano,  213  N.  Y.  575,  579,  582,  107  N.  E.  1069.  Wig- 
more,  in  his  Principles  of  Judicial  Proof,  at  pages  164  and  165,  quotes 
from  Burriirs  Treatise  on  Circumstantial  Evidence  the  following: 

"The  participation  of  the  accused  in  the  crime  proved  to  have  been  com- 
mitted la  shown  by  those  physical  facts  or  appearances  which  connect  him 
with  it,  affording  so  many  natural  coincidences  harmonizing  with  the  suppo- 
sition of  his  gnilt.  They  are,  in  other  words,  the  traces,  marks,  or  indications. 
more  or  less  distinct  and  impressive,  of  the  presence  of  a  particular  criminal 
agent,    *    *    *    and  may  be  enumerated  in  the  following  order: 

"4.  Objects  left  at  the  scene  of  crime  by  the  supposed  offender,  being  identi- 
fied as  belonging  to  him  or  previously  seen  in  his  possession.  Of  this  descrip- 
tion of  traces  of  the  person  are  the  instruments  of  the  crime  themselves,  such 
as  the  pistol,  razor,  knife,  or  hatchet  used  in  committing  a  murder;    artl- 
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des  of  dress,  such  as  a  hat,  a  gloye,  a  neckcloth,  a  doak,  and  the  like.    Thest 
furnish  obvious  means  of  IdentiQrlng  the  criminal." 

In  Lawson's  Law  of  Presumptive  Evidence  the  following  rule  (108) 
is  laid  down : 

"Possession  by  the  accused  of  the  means  for  committing  the  crime  charged 
against  him  may  raise  a  presumption  of  his  guilt" 

And  the  author  gives  various  illustrations  in  support  of  the  rule. 
See,  also,  Underbill's  Criminal  Evidence  (2d  Ed.)  §  423. 

[4]  Where  property  shown  to  have  been  in  premises  which  were 
burglarized  was,  shortly  after  the  commission  of  the  crime,  found  in 
the  cpnscious  and  exclusive  possession  of  the  accused,  such  proof 
justifies  the  inference,  and  hence  the  finding,  that  it  was  taken  by  him, 
and  that  he  committed  the  crime  in  question,  and  no  other  proof  is 
necessary.  Knickerbocker  v.  People,  43  N.  Y.  177 ;  Stover  v.  People 
of  the  State  of  N.  Y.,  56  N.  Y.  315;  People  v.  Weldon,  HI  N.  Y. 
569,  19  N.  E.  279;  People  v.  Wilson,  151  N.  Y.  403,  45  N.  E.  862; 
People  v.  Friedman,  149  App.  Div.  873,  134  N.  Y.  Supp.  153. 

The  facts  alleged  in  the  information  in  the  present  proceeding  make 
out  a  stronger  case  against  the  accused  than  in  the  cases  last  cited. 
In  those,  the  possession  of  something  which  had  been  taken  from  the 
scene  of  the  crime  was  held  to  warrant  the  inference  that  the  possessor 
had  taken  it.  In  the  present  case,  the  thing  found  at  the  scene  of  the 
crime  was  shown  to  have  been  in  the  possession  of  the  accused  shortly 
before  the  offense  was  committed ;  and  the  presumption  that  naturally 
follows  that  a  situation  shown  to  exist  continues  gives  added  weight 
to  the  proof  here. 

The  writ  is  dismissed,  and  the  prisoner  is  remanded. 


(109  Misc.  Bep.  183) 

HELLWIG  et  al.  v.  SBBLBY. 

(Supreme  C5ourt,  Special  Term,  New  York  County.    November  3,  1919.) 

1.  Attachicbnt  ^=»293 — ^Motion  to  vacate  prior  attachment. 

To  succeed  on  motion,  under  Code  Civ.  Proc.  §  682,  by  Junior  attacn- 
Ing  creditor  to  vacate  a  senior  warrant  of  attachment,  It  must  appear 
that  the  pai)ers  upon  which  the  subsequent  attachment  was  Issued  were 
themselves  sufficient 

2.  ATTAcmfENT  ^=9293 — Showing  rrquibed  on  motion  to  vacate  prior  at- 

tachment. 

Where  subsequent  attachment  creditor  falls  to  present  the  papers 
upon  which  his  attachment  was  granted,  and  does  not  disclose  the  ground 
of  such  attachment  in   affidavit  upon  which  motion,   under  Code   CJiv. 
Proc.  I  682,  to  vacate  prior  warrant  of  attachment,  is  based,  as  required      * 
by  sections  636,  641,  the  motion  will  be  denied. 

Action  b}r  Theodore  A.  Hellwig  and  others  against  Adrian  Seeley. 
Motion  by  junior  attaching  creditor  to  vacate  senior  warrant  of  at- 
tachment.   Denied. 

Paskus,  Gordon  &  Hyman,  of  New  York  City  (Julian  T.  Abeles, 
of  New  York  City,  of  counsel),  for  the  motion. 

Stapleton  &  Briggs,  of  New  York  City,  opposed. 
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GIEGERICH,  J.  T£is  is  a  motion,  under  section  682  of  the  Code 
of  Civil  Procedure,,  by  a  junior  attaching  creditor  to  vacate  a  senior 
warrant  of  attachment. 

[1,2]  It  is  a  well-established  rule  th^t  in  order  to  succeed  in  such 
a  motion  it  must  appear  that  the  papers  upon  which  the  subsequent 
attachment  was  issued  were  themselves  suflficient.  Dayton  v.  McElwee 
Mfg.  Co.  (two  cases)  19  N.  Y.  Supp.  46;  ^  Ladenburg  v.  Commercial 
Bank,  2  App.  Div.  477,  37  N.  Y.  Supp.  1085 ;  Central  National  Bank 
of  Troy  v.  Ft.  Ann  Woolen  Co.  (Sup.)  24  N.  Y.  Supp.  640,  affirmed  on 
opinion  below  76  Hun,  610,  27  N.  Y.  Supp.  1114;  Com  Exchange 
Bank  v.  Marckwald  (Sup.)  57  N.  Y.  Supp.  458.  The  subsequent  at- 
taching creditor  has  not  presented,  as  he  should  have  done,  the  papers 
upon  which  his  attachment  was  granted.  Dayton  v.  McElwee  Mfg. 
Co.,  supra.  This  is  essential,  for  the  reason,  as  stated  in  the  case  last 
cited,  that — 

"A  junior  attaching  creditor,  who  seeks  to  destroy  the  Hen  of  a  prior  a^ 
tachment,  because  of  jurisdictional  defects,  should  come  Into  court  upon 
papers  showing  that  every  step  In  hla  own  procedure  was  sufficient  to  confer 
Jurisdiction." 

Not  only  is  there  a  failure  to  make  the  papers  upon  which  the  jtmior 
attaching  creditor's  attachment  was  granted  a  part  of  the  papers  on 
which  this  motion  is  made,  but  the  affidavit  upon  which  the  motion  is 
based  fails  to  disclose  the  ground  of  such  attachment.  Section  641  of 
the  Code  of  Civil  Procedure,  among  other  things,  requires  that  the  war- 
rant "must  briefly  recite  the  ground  of  the  attachment,"  and  section  636 
of  the  same  enactment  prescribes  what  facts  must  be  shown  by  affidavit 
to  procure  a  warrant  of  attachment.  The  moving  papers  in  tne  case  at 
bar  do  not  contain  any  allegations  whatever  concerning  these  prerequi- 
sites, and  there  is  thus  a  failure  on  »the  part  of  the  junior  attaching 
creditor  to  show  compliance  with  the  aforementioned  provisions.  In 
this  situation  the  junior  attaching  creditor  is  in  no  position  to  attack  the 
prior  attachment,  and  his  application  to  vacate  it  should  be  denied. 

Motion  denied,  with  $10  costs.    Settle  order  on  notice. 

1  Reported  In  full  in  the  New  York  Supplement ;  reported  as  a  memorandom 
decision  without  opinion  In  64  Hun,  685. 
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HEUMAN  y.  KAPPEE. 
(Supreme  Court,  Appellate  Term,   First  Department.       October  27,   1919.) 
Appeal  and  ebbob  ^=s>1066 — Instbuctiow  as  to  mattebs  not  in  issite  bevebs- 

IBLE  EBBOB. 

In  an  action  for  the  purchase  price  of  bottles,  where  the  only  questions 
for  the  jury  were  whether  there  was  a  sale  by  sample  and  whether  the 
goods  delivered  conformed  to  the  contract,  court  committed  reversible 
error  by  delivering  an  elaborate  charge.  In  which  he  submitted  question 
whether  plaintiff  had  "substantially  performed,"  and  whether  or  not  the 
contract  was  one  "which  simply  called  for  the  delivery  of  bottles  of  a 
oertafki  manufacturer,  or  whether  it  called  for  a  delivery  In  accordance 
with  a  sample  displayed." 

Appeal  from  City  Court  of  New  York,  Trial  Term. 

Action  by  Birdie  Heuman  against  Samuel  Kapper.  From  a  judg- 
ment in  favor  of  plaintiff,  defendant  appeals.  Reversed,  and  new  trial 
granted. 

Argued  October  term,  1919,  before  GUY,  BIJUR,  and  DELE- 
HANTY,  JJ. 

Breitbart  &  Breitbart,  of  New  York  City  (Bernard  Breitbart,  of 
New  York  City,  of  counsel),  for  appellant. 

Neuman  &  Newgass,  of  New  York  City  (Frederick  F.  Neuman,  of 
New  York  City,  of  counsel),  for  respondent. 

BIJUR,  J.  Plaintiff  sued  for  the  contract  price  of  500  gross  of 
bottles  delivered  to  the  defendant.  Defendant  alleged  that  the  goods 
were  sold  by  sample,  and  that  those  delivered  did  not  correspond  with 
the  sample,  and  diat  he  had  so  notified  the  plaintiff  immediately.  A 
small  counterclaim  was  interposed  for  some  incidental  expenses,  which 
need  not  be  discussed. 

In  this  exceedingly  simple  case  the  learned  judge  below  delivered  an 
elaborate  charge,  in  the  course  of  which  he  submitted  to  the  jury,  in 
substance,  the  question  whether  plaintiff  had  "substantially  performed" 
her  contract,  instructed  them  that  plaintiff  might  recover  if  she  satis- 
fied them  that  '*the  vast  majority  of  the  bottles  delivered  were  mer- 
chantable and  usable,"  and  also  asked  them  to  determine  whether  or 
not  the  contract  was  one  "which  simply  called  for  the  delivery  of 
bottles  of  a  certain  manufacturer,  or  whether  it  called  for  a  delivery 
in  accordance  with  a  sample  displayed."  Defendant  excepted  to  the 
introduction  of  these  foreign  and  immaterial  matters  in  the  case. 
Plaintiff's  counsel  conceded  that  there  was  no  question  about  the  goods 
coming  from  any  particular  manufacturer.  Nevertheless  the  charge 
in  that  respect  was  not  withdrawn. 

In  regard  to  the  statement  about  "the  vast  majority,"  the  learned 
judge  below,  after  defendant's  exception,  remarked  to  the  jury  that, 
if  the  number  of  bottles  which  failed  to  comply  with  the  contract  "is 
not  an  unreasonable  number,  the  law  declares  that  to  be  a  com- 
pliance," to  which  further  exception  was  taken. 

Since,  apart  from  the  amount  of  possible  damages,  the  only  ques- 
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tions  to  be  determined  by  the  jury  were  whether  there  was  a  sale  by 
sample  or  not,  and  whether  the  goods  delivered  -conformed  to  the  con- 
tract as  found,  the  judgment  must  be  reversed,  and  new  trial  granted, 
with  costs  to  appellant  to  abide  event 

DELEHANTY,  J.,  concurs. 
GUY,  J.,  concurs  in  result. 


(180  App.  Div.  131) 

PEOPLE  ex  rel.  FEDERAL  TERRA  COTTA  CO.  ▼.  PURDT  ot  al.,  Oom'ra  of 
Taxes  and  Assessments. 

(Supreme  Court,  Appellate  Division,  First  Department    October  24, 1919.) 

!•  Taxation  ^s»382 — ^Assets  ov  oosfosation  itot  suBPLtTB  fbofitb  ob  bkbesys 

FUNDS. 

In  determining  the  'Surplus  profits  or  reserve  funds,"  under  Tax  Tusyr^ 
§  12,  relating  to  taxation  of  corporate  stock,  the  assets  of  the  corporation 
which  are  not  taxable  in  the  state  shall  not  be  included. 
2.  Taxation  ^=>382 — "Exemption"  and  "deduction"  in  DSTUtMiNiNa  tax 

OF  COBPOBATION  DEFINED. 

The  intention  of  the  Legislature  by  Tax  Law,  {  12,  was  to  provide  that 
the  net  assets  not  exempt  of  every  company,  including  surplus  exceeding 
10  per  cent,  of  the  par  value  of  the  capital,  should  be  assessed  at  its 
actual  value,  and  that  in  determining  whether  there  is  a  surplus  all 
property  exempt  from  taxation  must  first  be  eliminated,  and  then  make 
the  deductions  mentioned  in  such  section,  thus  leaving  the  net  amount 
taxable,  and  in  doing  so  it  is  to  be  remembered  that  there  1^  a  distinction 
between  "exemptions"  and  "deductions";  property  being  "exempt"  be- 
cause the  state  cannot  and  does  not  tax  it,  and  "deductions"  being  al- 
lowed  to  avoid  double  taxation,  etc. 

[Ed.  Note. — For  other  definitions,  see  Words  and  Phrases,  First  and 
Second  Series,  Deductions;   Exemption.] 

Appeal  from  Special  Term,  New  York  County. 

Certiorari  by  the  People,  on  the  relation  of  the  Federal  Terra  Cotta 
Company,  against  Lawson  Purdy  and  others,  as  Commissioners  of 
Taxes  and  Assessments,  etc.  From  an  order  canceling  assessment  for 
taxes,  the  Commissioners  appeal.  Reversed,  and  writ  of  certiorari  dis- 
missed. 

Argued  before  CLARKE,  P.  J.,  and  DOWNING,  PAGE,  MER- 
RELL,  and  PHILBIN,  JJ. 

William  P.  Burr,  Corp.  Counsel,  of  New  York  City  (Winiam  H. 
King,  of  New  York  City,  of  counsel,  and  Jesse  F.  Orton,  of  New  York 
City,  on  the  brief),  for  appellants. 

Madison  Grant,  of  New  York  City  (William  O.  Gantz,  of  New  York 
City,  of  counsel),  for  respondent 

PHTLBIN,  J.  The  commissioners  appeal  from  an  order  in  certi- 
orari proceedings  canceling  an  assessment  of  $132,000  for  taxes  upon 
the  personal  property  of  the  relator  for  the  year  1916.  They  deter- 
mined the  above  amount  upon  disallowing  a  claimed  exemption  of 
$133,449.65  on  account  of  surplus.    The  relator  contended  that  it  was- 
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entitled  to  such  deduction  under  section  12  of  the  Tax  Law  (Consol. 
Laws,  c.  60),  as  there  was  a  surplus  shown  which  exceeded  10  per 
centum  of  its  capital.    The  section  reads  as  follows :  . 

"Sec.  12.  Tawation  of  Corporate  Stock.  The  capital  stock  of  every  com- 
pany liable  to  taxation,  except  such  part  of  It  as  shall  hare  been  excepted  in 
tbe  assessment  roll  or  shall  be  exempt  by  law,  together  with  its  surplus  profits 
or  reserve  funds  exceeding  ten  per  centum  of  its  capital,  after  deducting  the 
assessed  value  of  its  real  estate,  and  all  shares  of  stock  in  other  corporations 
actually  owned  by  such  company  which  are  taxable  upon  their  capital  stock 
under  the  laws  of  this  state,  shall  be  assessed  at  its  actual  value." 

[1]  The  point  presented  is  whether,  in  determining  the  "surplus 
profits  or  reserve  funds,"  the  assets  of  the  xrorporation  which  are  not 
taxable  in  this  State  shall  be  included.  I  think  this  question  should 
be  answered  in  the  negative. 

[2]  As  I  read  section  12  in  the  light  of  the  decisions  (People  ex 
rel.  Union  Trust  Co.  v.  Coleman,  126  N.  Y.  433,  27  N.  E.  818,  12  L. 
R.  A.  762 ;  People  ex  rel.  Twenty-Third  St.  Rd.  Co.  v.  Commissioners, 
95  N.  Y.  554),  it  appears  that  the  intention  of  the  Legislature  was  to 
provide  that  the  net  assets,  not  exempt,  of  every  company,  including 
surplus  exceeding  10  per  cent,  of  the  par  value  of  its  capital,  should 
be  assessed  at  its  actual  value.  After  so  providing,  there  are  two 
deductions  specified  in  the  section,  namely,  the  assessed  value  of  its 
real  estate  and  also  all  shares  of  stock  in  other  corporations  actually 
owned  by  the  company  which  are  taxable  upon  their  capital  stock 
under  the  laws  of  this  state.  The  distinction  between  exemptions 
and  deductions  is  not  to  be  overlooked.  Property  is  exempt  because 
the  state  cannot  or  does  not  tax  it;  deductions  are  allowed,  in  this 
case,  to  avoid  double  taxation.  In  determining  whether  there  is  a 
surplus,  within  the  meaning  of  the  statute  which  refers  to  a  taxable 
surplus,  all  property  exempt  from  taxation  must  first  be  eliminated. 
In  that  way  we  arrive  at  the  amount  of  taxable  property.  The  next 
step  is  to  make  the  two  deductions  above  mentioned  in  section  12. 
Doing  so,  we  ascertain  the  net  amount  taxable  under  the  section. 
As  an  authority  for  this  view  we  have  the  decision  by  the  Appellate 
Division  of  the  Second  Department  in  the  case  of  People  ex  rel. 
Citizens'  Illuminating  Co.  v.  Neff,  26  App.  Div.  542,  50  N.  Y.  Supp. 
680. 

The  following  is  a  statement  of  the  assets  and  liabilities  of  the  re- 
lator: 

^Lssets 

Gash  on  hand ' 9     35,506.44 

Debts  due  from  solvent  debtors 126,338.35 

Real  estate  193,326.94 

Shares  In  other  corporations 393,000.00 

Machinery  outside  of  state 101,675.55 

Goods  outside  the  state 62.549.85 

Patents,  good  will,  and  franchise 693,500.00 

Total    ^1.605,896.13 

liaMliUes. 
Accounts  payable 29,709.51 

Net  assets $1,576,186.62 
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Applying  the  rule  above  set  forth,  we  first  subtract  from  the  net 
assets  the  exempt  items — machinery,  goods,  and  patents — ^a  total  of 
$857,725.40,  leaving  a  balance  of  $718,461.22  taxable  assets.  As  this 
is  less  than  the  par  value  of  the  capital  stock,  there  is  no  taxable  sur- 
plus, and  no  allowance  can  be  made  on  account  thereof.  Next  we 
deduct  real  estate  and  shares  in  other  corporations — a  total  of  $586,- 
326.94 — ^leaving  a  net  balance  taxable  under  section  12  of  $132,134.28. 
That  was  the  result  arrived  at  by  the  commissioners,  and  they  were 
therefore  justified  in  assessing  at  $132,000. 

The  foregoing  renders  it  unnecessary  to  pass  upon  the  other  points 
raised  by  the  appellants. 

It  follows  that  the  order  canceling  the  assessment  should  be  re- 
versed, the  writ  of  certiorari  dismissed,  and  the  assessment  by  the 
commissioners  confirmed,  with  costs  to  the  appellants.  Order  filed. 
All  concur. 


(189  ApiK  Dlv.  134) 

PEOPLE  ez  rel.  SIMMS  MAGNETO  CO.  y.  PURDY  et  al.,  Corn'ra.  of  Taxes 

and  Assessments. 

(Supreme  Court,  Appellate  Division,  First  Department     October  24.  191V.) 

Appeal  from  Special  Term,  New  York  County. 

Proceedings  by  the  People,  on  the  relation  of  the  Simms  Magneto  Company, 
against  Lawson  Purdy  and  others,  Commissioners  of  Taxes  and  Assessments. 
From  an  order  canceling  an  assessment  for  taxes,  defendants  appeal.  Be- 
veiled. 

Argued  before  CLABKE,  P.  J.,  and  DOWUNG,  PAGE,  MERRELL,  and 
PHILBIN,  JJ. 

William  P.  Burr,  Corp.  Counsel,  of  New  York  City  (William  H.  King,  of 
New  York  City,  of  counsel,  and  Jesse  F.  Orton,  of  New  York  City,  on  the 
brief),  for  appellanta 

Herman  Goldman,  of  New  York  City  (Curtis  A.  Petera,  of  New  York  City,  of 
counsel),  for  respondent 

PHILBIN,  J.  Order  reversed,  writ  of  certiorari  dismissed,  and  assess- 
ment of  commissioners  confirmed,  with  costs  to  the  appellants.  See  People 
ex  rel.  Federal  Terra  Cotta  Co.  ▼.  Purdy  et  al.,  178  N.  Y.  Supp.  3ie,  189 
App.  Dlv.  181,  opinion  in  which  is  handed  down  herewith.  Order  filed.  All 
concur. 
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BROWN  y.  LBAOH  et  al. 

(Supreme  Court.  Appellate  Division,  First  Department     October  24.  1919.) 

1.  JOIKT  ADVBNTUBBS   ^S»4(l)— 'ATTBMPT   BT   OIOC  ADVBlfTUBBB  TO  MONOPOLIZE 

PBOIXTS. 

Where  plaintiff,  and  the  company  formed  from  his  partnership  securi- 
ties business  by  an  IndlTldual  defendant,  became  joint  adventurers  in 
the  enterprise  of  securing  credit  for  a  Mexican  (^-producing  company, 
defendants'  oMnpany  could  not  exclude  plaintiff  from  the  enterprise,  by 
refusing  to  exercise  an  option  to  finance  the  oil  company  further  than 
had  been  done,  for  the  purpose  of  securing  the  entire  benefit  of  any  profits 
to  itself ;  a  Joint  adventure  being  subject  to  the  same  rules  as  a  techni- 
cal partnership,  and  one  adventurer  being  unable  to  terminate  it  and  con- 
tinue the  enterprise  for  his  own  benefit,  or  to  exclude  the  other. 

2.  JOUVT    ▲DVXNTI7BES   ^s»4(l) — ^PaBTNEBSHIP   ^=997-7-PaBTNBB    OB   AOVSNTUB- 

BB  KU8T  ACCOUNT  FOB  PBOFITB. 

Copartners  and  Joint  adventurers  owe  the  duty  of  utmost  good  faith 
to  one  another,  and  until  the  enterprise  is  abandoned  a  copartner  or 
Joint  adventurer  cannot  act  for  himself,  and  if  he  does  so,  and  obtains 
profits,  he  must  account  to  his  copartner,  or  coadventurer. 

Appeal  from  Special  Term,  New  York  County. 

Action  by  Charles  T.  Brown  against  Arthur  B.  Leach  and  others. 
From  a  judgment  for  defendants,  plaintiff  appeals.  Judgment  re- 
versed, and  interlocutory  j'udgment  entered,  requiring  defendants  to 
account 

Argued  before  CLARKE,  P.  J.,  and  DOWLING,  SMITH,  PAGE, 
and  PHILBIN,  JJ. 

Tomlinson,  Coxe  &  Tomlinson,  of  New  York  City  (John  C.  Tomlin- 
son,  of  New  York  City,  of  counsel,  and  James  B.  Mackie,  of  New 
York  City,  on  the  brief),  for  appellant. 

Homblower,  Miller,  Garrison  &  Potter,  of  New  York  City  (Henry 
M.  Earle,  of  New  York  City,  of  counsel),  for  respondents. 

PAGE,  J.  Richmond  Levering  &  Co.,  Incorporated,  prior  to  June 
27,  1917,  owned  all  the  issued  stock  of  Uie  Island  Oil  &  Transporta- 
tion Corporation,  of  the  par  value  of  $22,500,000.  The  latter  corpo- 
ration owned  or  controlled  valuable  oil  properties  in  the  republic  of 
Mexico,  including  an  oil  well  therein  known  as  "Tepetate  No.  9,"  and 
a  concession  for  building  a  pipe  line  for  the  transportation  of  oil  from 
the  well  to  the  seacoast  for  shipment.  This  well  was  of  great  intrinsic 
value,  producing  from  70,000  to  100,000  barrels  of  oil  a  day.  The 
Island  Oil  &  Transportation  Corporation  did  not  have  the  money  nec- 
essary to  properly  develop  its  oil  properties,  build  the  pipe  line  and 
proper  buildings  and  tanks  for  the  storage  of  the  oil,  and  also  was 
obligated  to  make  certain  payments  on  the  purchase  of  its  property 
and  for  concessions  held  by  it.  Prior  to  June  1,  1917,  Richmond 
Levering,  the  president  of  Kichmond  Levering  &  Co.,  Incorporated, 
called  on  the  plaintiff  and  explained  to  him  the  situation  of  the  company 
and  its  need  for  immediate  financial  assistance.  The  plaintiff  loaned 
to  Richmond  Levering  &  Co.  the  sum  of  $9,000,  and  a  further  sum 
of  $10,000  for  the  purpose  of  protecting  its  properties  and  rights,  and 
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had  secured  a  further  sum  of  $15,000  by  indorsing  and  securing  the 
discount  of  its  note. 

The  plaintiff  suggested  a  scheme  for  financing  the  Island  Oil  & 
Transportation  Corporation,  and  secured  from  Levering  the  privilege 
of  financing  the  corporation.  Levering  first  authorized  the  plaintiff 
to  secure  loans  of  money  for  the  use  of  the  corporation,  and  the  plain- 
tiff made  persistent,  but  futile,  eflforts  to  obtain  the  loans  from  trust 
companies  with  which  he  had  business  dealings.  He  then  brought  the 
matter  to  the  attention  of  Arthur  B.  Leach,  of  the  banking  firm  of  A. 
B.  Leach  &  Co.,  and  made  a  proposition  to  him  for  the  financing  of 
the  Island  Oil  &  Transportation  Corporation.  He  informed  Leach 
of  the  properties,  rights,  and  securities  of  the  corporation  and  of 
their  value,  and  later  introduced  him  to  Levering,  and  there  was  dis- 
cussed between  the  three  the  financing  of  the  corporation.  Prior  to 
that  time  Leach  had  never  heard  of  the  Island  Oil  &  Transportation 
Corporation,  or  of  its  properties  and  securities,  and  had  not  met 
Levering.  Plaintiff  had  suggested  to  Levering  the  plan  of  selling 
short-time  obligations  of  the  corporation,  secured  by  its  debentures, 
and  repaying  the  loans  out  of  the  proceeds  of  the  sale  of  its  stock  and 
bonds.  The  plaintiff  endeavored  to  interest  Leach,  because  his  firm 
was  able  to  finance  enterprises  in  which  it  was  interested,  and  sell  to 
the  public  the  obligations  or  securities  of  corporations  of  which  it 
approved. 

After  several  interviews,  the  parties  arrived  at  an  agreement,  which 
was  reduced  to  writing  and  signed  on  the  27th  day  of  June,  1917.  The 
agreement  is  quite  lengthy, •but  may  be  summarized  as  follows:  It 
was  between  Richmond  Levering  &  Co.,  Incorporated,  party  of  the 
first  part,  and  A.  B.  Leach  &  Co.  and  the  plaintiflf,  parties  of  the 
second  part.  The  parties  of  the  second  part  agreed  to  advance  to 
the  party  of  the  first  part  $50,000  upon  receipt  of  a  note  of  the  Island 
Oil  &  Transportation  Corporation  for  $300,000  in  favor  of  the  party 
of  the  first  part,  and  to  be  indorsed  by  it  and  Richmond  Levering  in- 
dividually, payable  in  60  days,  with  interest  at  5  per  cent.,  and  to  be 
secured  by  51  per  cent,  of  the  stock  of  the  Island  (3il  &  Transportation 
Corporation  and  $160,000  face  value  of  the  debentures  of  said  cor- 
poration. Within  30  days  the  parties  of  the  second  part  were  to 
advance  the  further  sum  of  $250,000,  or  such  part  thereof  as  the  di- 
rectors of  such  corporation  might  require.  The  parties  of  the  second 
part  to  have  the  privilege  of  sending  to  Mexico  their  representatives 
to  investigate  and  test  the  oil  well  and  the  properties  of  the  Island 
Oil  &  Transportation  Corporation  for  the  purpose  of  obtaining  a  full 
report  of  the  same.  To  cover  the  expense  of  this  investigation,  and 
as  compensation  for  the  advance  of  the  $300,000,  $500,000  par  value 
of  the  stock  of  the  Island  Oil  &  Transportation  Corporation  was  to 
be  delivered  with  the  said  note  to  the  parties  of  the  second  part  and 
retained  by  them.  Within  60  days  the  parties  of  the  second  part  agreed 
to  notify  the  party  of  the  first  part,  in  writing,  whether  they  elected 
to  exercise  the  option,  which  was  thereby  granted  to  them,  to  advance 
to  the  Island  Oil  &  Transportation  Corporation  $1,000,000  in  such 
amounts  and  at  such  times  as  the  board  of  directors  thereof  might 
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require.  In  that  event  the  Island  Oil  &  Transportation  Corporation 
was  to  issue  notes  in  such  denomination  and  to  such  payees  as  the 
parties  of  the  second  part  might  designate,  all  payable  three  years  after 
their  date,  with  interest  at  6  per  cent.,  aggregating  $1,300,000,  secured 
by  $2,600,000  face  value  of  the  debentures  of  the  said  corporation,  and 
thereupon  the  $300,000  note  was  to  be  canceled.  In  the  event  that 
the  parties  of  the  second  part  gave  notice  that  they  would  not  exercise 
the  option,  thereafter  the  $300,000  should  become  due  and  payable 
within  60  days.  If,  however,  the  parties  of  the  second  part  decided 
to  exercise  the  option,  they  would  be  entitled  to  receive  $11,500,000  par 
value  of  the  stock  of  the  Island  Oil  &  Transportation  Corporation. 
The  plaintiff  and  Leach  agreed  to  indorse  and  discount  the  $300,000 
note.  Leach  was  to  sell  the  securities  of  the  corporation,  and  thus  se- 
cure the  money  to  pay  the  note  and  furnish  the  $1,000,000  called  for 
by  the  contract  The  profits  of  the  transaction  were  to  be  divided 
between  them ;  A.  B.  Leach  &  Co.  receiving  two-thirds  and  the  plain- 
tiff one-third.  It  was  thus  contemplated  that  the  corporation  could 
be  financed  without  the  furnishing  of  cash  by  the  Leach  firm  or  the 
plaintiff  in  excess  of  the  initial  payments  made  by  each  of  them.  Plain- 
^  tiff  experienced  difficulty  in  arranging  the  discounting  of  the  $300,- 
*  000  note.  Leach  proposed  that,  instead  of  one  note  for  $300,000,  there 
should  be  two  notes,  one  for  $200,000,  which  he  would  take  and  ad- 
vance the  money,  and  the  other  for  $100,000,  which  plaintiff  could 
get  discounted ;  Leach  agreeing  to  indorse  the  note  and  furnish  from 
the  common  fund  such  collateral  as  might  be  necessary.  Plaintiff 
thereupon  arranged  to  have  the  note  discounted  by  a  trust  company, 
but  when  he  called  upon  Leach  to  indorse  the  note,  as  he  had  agreed, 
Leach  declined,  but,  having  recently  incorporated  his  copartnership, 
offered  to  indorse  the  note  in  the  name  of  the  corporation.  The  pres- 
ident of  the  trust  company  refused  to  accept  such  indorsement,  as 
a  corporation  would  have  no  power  to  become  an  accommodation  in- 
dorser.  Leach  thereafter,  although  refusing  to  indorse  the  note,  de- 
manded that  the  plaintiff  should  advance  the  $100,000,  which  plain- 
tiff could  not  do. 

In  the  meantime  an  expert  engineer  had  been  sent  to  examine  the 
property  of  the  Island  Oil  &  Transportation  Corporation  in  Mexico. 
To  the  expense  of  this  examination  the  plaintiff  and  A.  B.  Leach  & 
Co.  contiibuted.  On  August  14,  1917,  Leach  received  the  report  of 
this  engineer,  which  was  favorable,  except  that  it  stated  that  the  cost 
of  the  pipe  line  would  be  greater  than  estimated.  On  the  15th  of 
August  Leach  had  an  interview  with  plaintiff,  in  which  he  demanded 
that  plaintiff  decrease  his  share  of  the  compensation  from  33%  to 
5  per  cent.  Upon  plaintiff's  refusal  of  this  offer.  Leach  offered  to 
go  on  with  the  enterprise,  if  plaintiff  would  accept  7%  per  cent,  as 
his  share.  The  plaintiff  refused,  and  Leach  then  gave  notice  that  he 
would  not  exeixise  the  option  to  further  finance  the  Island  Oil  and 
Transportation  Corporation,  and  immediately  thereafter  so  notified 
Richmond  Levering.  Leach  wrote  plaintiff  on  August  17th,  inform- 
ing him  that  he  would  not  exercise  the  option,  and  closing  with  the 
statement : 

178N.T.S.— 21 
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'It  is  the  nnde^tanding  that  we  are  each  free  to  take  such  further  steps  in 
the  matter  as  we  may  elect  without  prejudice." 

^Plaintiff  in  response  wrote  that  it  had  been  brought  to  his  attenticm 
tliat  Leach  was  contemplating  dealing  with  Levering  and  ignoring  his 
rights  in  the  premises,  and  protested  that  they  were  not  free  to  act 
separately.    Again  on  the  20th  of  August  plaintiif  wrote  Leach: 

••The  termination  of  this  option,  I  am  advised,  will  not  leave  you  free  to 
take  such  further  steps  in  the  matter  as  you  may  elect.  You  cannot  use  the 
incident  of  terminating  the  option  to  eliminate  me  from  the  situation  and 
then  avail  yourself  of  the  information,  introductions,  and  suggestions  I  have 
given  you  for  your  sole  prolit." 

Leach  knew  before  the  end  of  August  that  there  was  a  payment  of 
$90,000  due  from  the  Island  Oil  &  Transportation  Corporation  upon 
its  Mexican  properties.  Richmond  Levering  represented  to  plaintiff 
that  A.  B.  Leach  &  Co.  was  definitely  out  of  the  negotiations,  and 
that  it  would  be  necessary  for  him  to  secure  money  from  other  parties 
in  order  to  save  the  property  to  the  Island  Oil  &  Transportation  Cor- 
poration. Believing  this  representation,  the  plaintiff  was  induced  to 
release  Richmond  Levering  &  Co.  from  all  obligation  to  him  under  the 
contract  between  Richmond  Levering  &  Co.,  A.  B.  Leach  &  Co.,  and 
himself.  This  release  was  evidenced  by  a  letter  dated  August  24,  1917. 
On  Sunday,  August  26,  1917,  Levering  made  by  telephone  an  appoint- 
ment to,  and  did,  meet  Leach  at  a  golf  club  on  Long  Island,  and  then 
showed  him  the  letter  which  he  had  obtained  from  plaintiff,  and  made 
an  appointment  to  meet  Leach  at  his  office  in  New  York  the  next  day. 
Negotiations  were  then  carried  on  between  Levering  and  LeacTi  on 
the  27th  and  28th  of  August,  which  resulted  in  a  contract  dated  August 
30,  1917,  for  the  financing  of  the  Island  Oil  &  Transportation  Corpo- 
ration on  substantially  the  same  lines  and  for  the  same  compensation 
as  theretofore  provided  in  the  contract  of  June  27,  1917,  except  that 
the  plaintiff  was  eliminated  therefrom  and  A.  B.  Leach  &  Co.,  Incor- 
porated, was  to  receive  all  the  profits  of  the  transaction. 

[1]  A.  B.  Leach  &  Co.  became  joint  adventurers  with' the  plaintiff 
in  the  enterprise,  and  A.  B.  Leach  &  Co.  could  not  exclude  the  plain- 
tiff from  the  enterprise  for  the  purpose  of  securing  the  entire  benefit 
of  the  profits  to  itself.  A  joint  adventure  is  subject  to  the  same  rules 
as  a  technical  partnership.  Where  the  partnership  has  for  its  object 
the  completion  of  a  specified  piece  of  work,  or  the  effecting  of  a  speci- 
fied result,  it  will  be  presumed  that  the  parties  intended  the  relation 
to  continue  until  the  object  has  been  accomplished.  Until  that  time 
arrives  one  partner  cannot  terminate  the  partnership  and  continue  the 
enterprise  for  his  own  benefit,  nor  can  one  partner  exclude  the  other 
without  his  consent.  It  may  be  terminated  at  any  time  by  consent,  but 
the  consent  must  be  mutual.  Hardin  v.  Robinson,  178  App.  Div.  724, 
729,  162  N.  Y.  Supp.  531,  affirmed  223  N.  Y.  651,  119  N.  E.  1047. 
When  A.  B.  Leach  notified  the  plaintiflF  that  he  had  elected  to  terminate 
the  adventure,  and  that  either  party  was  free  to  go  on  with  the  enter- 
prise, plaintiff  protested,  and  specifically  and  repeatedly  notified  A. 
B.  Leach  that  he  could  not  use  the  incident  of  the  termination  of  the 
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Option  to  eliminate  the  plaintiff  from  the  situation  and  proceed  with  the 
matter  for  his  sole  profit. 

I^ach  first  attempted  to  put  the  plaintiff  in  default  by  refusing  to 
indorse  the  note  for  $100,000,  and  then  demanding  that  plaintiff  ad- 
vance the  $100,000,  then  notifying  the  plaintiff  that  he  refused  to  exer- 
cise the  option,  and  significantly  stating  that  either  party  could  con- 
tinue the  matter ;  then  lycvering,  by  representing  that  !Leach  was  defi- 
nitely out  of  the  matter,  and  that  he  must  take  up  the  matter  with 
other  parties,  which  was  impossible  while  the  agreement  with  plain- 
tiff was  outstanding,  obtained  from  plaintiff  a  release  therefrom.  We 
find  Levering,  as  soon  as  he  could  locate  Leach,  resuming  negotiations. 
Not  content  to  await  Leach's  return  to  the  city,  l^evering  follows  him 
to  his  golf  club,  on  Sunday,  and  exhibits  to  him  the  release  that  he 
has  induced  the  plaintiff  to  sign,  and  then  resumes  the  enterprise, 
with  the  understanding  that  Leach  alone  should  receive  the  profit. 

[2]  It  is  a  well-settled  rule  that  copartners  and  joint  adventurers 
owe  the  duty  of  utmost  good  faith  to  their  copartners  and  coad- 
venturers,  and  that  until  the  copartnership  is  terminated  or  joint  ad- 
venture is  abandoned  a  copartner  or  joint  adventurer  cannot  act  for 
himself.  If  he  does,  and  thereby  obtains  for  himself  the  benefits  that 
otherwise  would  accrue  to  the  partnership  or  joint  adventurers,  he 
will  be  held  liable  in  equity  to  account  to  his  copartner  or  coadven- 
turers.  May  v.  Hettrick  Brothers  Co.,  181  App.  Div.  3,  13,  167  N.  Y. 
Supp.  966;  Stem  v.  Warren,  185  App.  Div.  823,  831,  174  N.  Y. 
Supp.  30. 

It  is  my  opinion  that  A.  B.  Leach  did  not  observe  that  good  faith 
with  the  plaintiff  that  the  law  requires  of  coadventurers,  and  that  with 
full  knowledge  of  the  conditions,  and  with  the  sole  design  of  ex- 
cluding the  plaintiff  from  participation  in  the  profits  of  the  enterprise, 
which  the  report  of  the  engineer  showed  to  be  reasonably  certain,  he 
ostensibly  withdrew  from  ttie  enterprise,  knowing  full  well,  not  alone 
that  without  his  assistance  the  plaintiff  could  not  carry  out  the  contract 
of  June  27,  1917,  but  also  that,  in  the  limited  time  between  the  notifi- 
cation of  his  withdrawal  and  the  day  when  large  payments  must  be 
made  upon  the  properties  of  the  Island  Oil  &  Transportation  Corpo- 
ration, Levering  would  be  unable  to  arrange  with  others  to  finance  the 
corporation ;  that  his  refusal  to  go  on  with  the  enterprise  was  for  the 
purpose  of  eliminating  plaintiff  from  participation  in  the  profits  and 
securing  them  for  himself.  The  defendants  should  be  required  to  ac- 
count to  the  plaintiff  for  one-third  of  the  profits  of  the  transaction. 

Therefore  the  judgment  and  the  findings  inconsistent  with  this 
opinion  will  be  reversed,  with  costs  to  the  appellant,  and  an  interlocu- 
tory judgment  entered,  requiring  the  defendants  to  account  for  one- 
third  of  the  net  profits  received  by  them,  or  either  or  any  of  them,  from 
the  transactions  set  forth  in  the  complaint,  and  appointing  a  referee 
to  take  such  account  and  to  report  to  the  court  at  Special  Term,  with 
his  opinion.  Order  containing  findings  and  interlocutory  judgment  to 
be  settled  on  notice.    Ail  concur. 
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STADLER  V.  SAMUELS. 
(Supreme  Court,  Appellate  Term,  First  Department.    October  27,  1919.) 

1.  Contracts  ^=>1Q(2) — Unilateral  contract  not  necessarily  void  where 

consideration  expressed. 

Agreements  not  under  seal,  in  which  the  promises  are  unflateral,  are 
void ;  but,  where  there  is  a  consideration  expressed  In  the  agreement,  it 
may  be  implied  that  plaintiff  was  to  render  the  services  for  the  considera- 
tion in  question. 

2.  Master  and  servant  ^=»3(1) — Contract  of  hire  not  void  fob  want  of 

mutuality. 

Agreement  whereby  employer  agreed  to  hire  employ^  for  a  year,  until  a 
certain  date,  as  designer,  at  $70  per  week,  and  to  give  him  10  per  cent  of 
the  net  profits  of  the  year's  business,  held  not  void  as  unilateral  and 
wanting  mutuality,  being  for  the  employs  to  serve  for  a  year  and  for 
the  employer  to  pay. 

Appeal  from  City  Court  of  New  York,  Trial  Term. 

Action  by  Samuel  Stadler  against  Ralph  Samuels.  From  judgment 
for  plaintiff  for  $140,  and  from  an  order  denying  his  motion  to  set 
aside  the  verdict  and  for  a  new  trial,  he  appeals.  Judgment  and  order 
reversed,  and  new  trial  granted. 

Argued  October  term,  1919,  before  GUY,  BIJUR,  and  DELEHAN- 
TY,  JJ. 

Jacob  Manheim,  of  New  York  City,  for  appellant. 

A.  Bertram  Samuels,  of  New  York  City,  for  respondent. 

DELEHANTY,  J.  On  November  15,  1917,  plaintiff  and  defendant 
entered  into  the  following  written  agreement : 

*' Agreement  between  Ralph  Samuels  and  Samuel  Stadler.  Ralph  Samuels, 
party  of  the  first  part,  does  hereby  agree  to  hire  Samuel  Stadler,  party  of  the 
second  part,  for  a  term  of  one  year,  commencing  November  15,  1917,  until 
November  15,  191S,  as  designer  of  cloaks  and  suits,  at  the  salary  of  seventy 
($70.00)  dollars  per  week.  In  addition  to  the  above,  Ralph  Samuels  agrees  to 
give  Samuel  Stadler  10  per  cent,  of  the  net  profits  of  the  one  year  business. 

**Ralph   Samuels. 
"Sam   Stadler. 
*'Kate  Bram." 

The  complaint  seeks  to  recover  for  two  weeks'  wages,  which  it  is 
claimed  were  due  to  plaintiff  at  the  time  of  his  alleged  discharge, 
and  for  damages  for  breach  of  the  alleged  contract  of  employment, 
which  was  to  run  until  November  15,  1918.  As  to  the  two  weeks' 
salary  claimed  by  plaintiff  to  be  due  for  services  rendered  by  him, 
the  issue  was  submitted  by  the  learned  trial  judge  to  the  jury,  which 
found  in  plaintiff's  favor,  and  on  this  appeal  there  is  no  controversy 
between  the  parties  on  that  proposition.  As  to  the  portion  of  the 
agreement  remaining  unperformed,  and  for  which  damages  for  its 
alleged  breach  were  sought,  the  complaint  was  dismissed  on  the  ground 
that  the  contract  was  unilateral  and  without  mutuality.  From  the 
judgment  entered  on  said  dismissal,  and  from  the  order  denying  the 
motion  to  set  aside  the  verdict,  plaintiff  appeals. 

[1,2]  The  judgment  and  order  should  be  reversed.    While  it  is  true 

^s»For  other  cases  see  same  topic  ft  KEY- NUMBER  in  all  Key-Numbered  Digests  ft  Indexes 
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that  agreements  not  under  seal,  in  which  the  promises  are  unilateral, 
are  void,  where  there  is  a  consideration  expressed  in  the  agreement,  it 
may  be  implied  that  the  plaintiff  was  to  render  the  services  fot  the 
consideration  in  question.  Grossman  v.  Schenker,  206  N.  Y.  466, 
100  N.  E.  39.  Both  the  plaintiff  and  the  defendant  signed  the  instru- 
ment herein,  and  I  think  the  contract  was  for  the  plaintiff  to  serve  as 
a  designer  of  cloaks  and  suits  for  the  tenn  of  one  year,  and  the  de- 
fendant was  to  pay  him  $70  a  week  and  10  per  cent,  of  the  profits  for 
the  services  for  the  year.  Moran  v.  Standard  Oil  Co.,  211  N.  Y. 
197,  105  N.  E.  217. 

Judgment  and  order  accordingly  reversed,  and  new  trial  granted, 
with  costs  to  appellant  to  abide  the  event.    Afl  concur. 


a08  Misc.  Rep.  2M) 

GOLDSTEIN  y.  HIBSH  et  aL 

(Snpreme  Court,  Trial  Term,  Kings  County.     July,  191&.) 

1.  Covenants  9=»108(2) — EBSonoif  of  oabage  as  bbeach  of  building  be- 

STBICnON. 

A  restrictive  covenant,  prohibiting  any  "omnibus,  livery,  or  cow  stable, 
•  •  •  or  other  dangerous,  noxious,  unwholesome,  or  offensive  estab- 
lishment, trade,  calling,  or  business  offensive  to  the  neighborhood,"  be- 
ing made  In  18S0,  and  repeated  In  subsequent  deeds  in  1862  and  1853, 
and  Inferred  to  In  deeds  down  to  1896,  is  not,  in  view  of  changed  condi- 
tions, violated  by  erecting  a  garage;  it  not  being  a  '^stable,"  nor  a  "dan- 
gerous; noxious,  unwholesome,  or  offensive  establishment,  trade,  calling, 
or  business  offensive  to  the  neighborhood." 

[Ed.  Note. — For  other  definitions,  see  Words  and  Phrases,  Dangerous 
Business;    First  and  Second  Series,  Stable.! 

2.  Covenants  ^=s>lOO(l) — ^Titue  doubtful  beoausb  of  bestbiotxvb  covenants. 

The  rule  that  purchaser  is  not  compelled  to  accept  a  title  in  doubt  be- 
cause of  the  questionable  effect  of  a  restrictive  covenant,  does  not  apply 
to  a  case  where  purchaser  sues  to  recover  for  breach  of  warranty  money 
paid  under  a  contract  referring  to  restrictive  covenants  and  warranting 
that  they  do  have  the  effect  of  preventing  the  maintaining  of  a  certain 
kind  of  building  on  the  premises,  for  in  such  case  the  only  question  is 
whether  the  warranty  is  breached. 

3.  Covenants  <8»100(1) — ^Rbcovebt  of  pubchase  monet  paid  in  bieliancb  on 

INEFFECTIVE  BESTBICTIVB  COVENANT. 

Where  contract  for  sale  of  realty  referred  to  restrictive  covenants, 
which  intending  vendor  warranted  did  not  prevent  a  garage  on  the  prem- 
ises, the  intending  purchaser,  it  being  conceded  that  erection  of  a  garage 
may  be  lawfully  permitted  under  Zoning  Ordinance,  §  7,  subd.  (c),  may  not 
maintain  action  for  money  paid  under  contract,  on  ground  of  breach  of 
warranty. 

Action  by  Israel  Goldstein  against  Hugo  Hirsh,  Emanuel  Newman, 
and  Benjamin  Reass,  copartners  doing  business  under  the  firm  name 
and  style  of  Hirsh,  Newman  &  Reass,  to  recover  money  paid  under  a 
contract  for  the  purchase  of  real  estate.  Judgment  for  defendants, 
dismissing  the  com^daint  on  the  merits. 

Samuel  H.  Hellinger,  of  New  York  City,  for  the  motion. 

Hirsh,  Newman  &  Reass,  of  Brooklyn  (Benjamin  Reass,  of  Brook- 
lyn, of  counsel),  opposed. 

C=>For  other  caies  see  lame  topic  ft  KBY-NX7MBBR  in  aU  Key-Numbered  Digests  A  Indexes 
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LAZANSKY,  J.  Action  at  law  to  recover  money  paid  under  a  con- 
tract for  the  sale  and  purchase  of  real  estate. 

[1]  The  only  question  that  need  be  considered  here  is  whether  or 
not  the  present  defendant,  at  the  time  of  closing,  was  able  to  deliver 
a  title  which  did  not  violate  the  clause  of  the  contract  which  provides 
that  the  title  was  to  be — 

"subject  to  restrictions  contained  in  former  deeds  and  those  imposed  by  the 
Zoning  Ordinance,  all  of  which  do  not  prevent  the  maintenance  of  a  garoife 
on  said  premiaes" 

I  shall  find  that,  in  all  other  respects,  said  defendant  was  ready  to 
perform  in  accordance  with  the  terms  of  the  contract.  It  appears  in 
the  chain  of  title  that  there  was  a  restrictive  covenant  which  provided 
among  other  things  that  there  was  not  to  be  erected  or  carried  on  or 
upon  the  premises  any — 

"onmibus,  livery,  or  cow  stable  •  •  •  or  other  dangerous,  noxious,  un- 
wholesome, or  offensive  establishment,  trade,  calling,  or  business  whatsoever 
offensive  to  the  neighborhood." 

Surely  when  this  covenant  was  made  in  1850,  and  repeated  in  sub- 
sequent deeds  in  1852  and  1853,  and  referred  to  in  deeds  down  to 
1896,  the  parties  interested  did  not  have  in  contemplation  a  garage. 
They  undoubtedly  were  seeking  to  avoid  the  offensive  odors  which 
came  from  the  maintenance  of  horses  and  cows.  The  covenant  should 
not  be  extended  beyond  the  intent  of  the  parties.  Later-day  conditions, 
not  coming  within  the  limitations  of  the  intent  of  the  parties,  cannot 
be  included  within  it  A  garage  is  not  a  stable  within  the  meaning  of 
the  words  of  this  covenant.  Although  the  Century  Dictionary  de- 
fines a  garage  as  "a  stable  for  motor  cars"  (Beach  v.  Jenkins,  174 
App.  Div.  813,  824,  159  IJ.  Y.  Supp.  652,  657),  no  such  stable  was 
within  the  contemplation  of  the  parties  to  this  covenant  or  their  suc- 
cessors in  title.  I  therefore  hold  that  the  maintenance  of  a  public  garage 
on  the  premises  in  question  is  not  prevented  by  that  part  of  the  clause 
which  provides  against  omnibus,  livery,  or  cow  stables. 

It  is  my  opinion  that  a  public  garage  is  not  a  dangerous,  noxious,  un- 
wholesome, or  offensive  establishment,  trade,  calling,  or  business  of- 
fensive to  this  neighborhood,  the  character  of  which  is  shown  by  the 
testimony.  I  therefore  hold  that  this  part  of  the  covenant  does  not 
prevent  the  maintenance  of  a  public  garage  in  this  neighborhood. 

[2]  But  it  is  contended  by  plaintiff  that  at  the  closing  the  situation 
developed  a  serious  question  of  fact  as  to  whether  or  not  the  operation 
and  maintenance  of  a  garage  in  this  neighborhood  may  not  be  of- 
fensive to  it,  and  a  settlement  of  the  question  might  involve  him  in 
litigation.  It  is  also  claimed  that  there  was  raised  at  the  time  of  the 
closing  a  doubtful  question  of  law  as  to  whether  or  not  a  garage  is  a 
stable  which  some  day  may  bring  a  lawsuit  to  plaintiff,  if  he  took 
title.  It  is  urged  that  for  these  reasons  plaintiff  was  justified  in  re- 
fusing to  accept  title,  and  is  entitled  to  recover  back  the  money  de- 
posited, even  if  the  court  should  assume  to  resolve  the  doubtful  ques- 
tion of  law  and  the  disputed  question  of  fact  in  favor  of  the  defendant. 
Irving  V.  Campbell.  121  N.  Y.  353,  24  N.  E.  821,  8  L.  R.  A.  620. 
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It  seems  to  me,  however,  the  rule  has  no  application  to  the  case  at 
bar.  If  no  reference  had  been  made  in  the  contract  lo  the  restrictive 
covenant,  and  the  title  was  to  be  delivered  free  and  clear  thereof,  it 
might  be  said  that  plaintiff,  offered  a  doubtful  title,  to  sustain  which 
might  involve  him  in  litigation,  would  be  justified  in  rejecting  the  title 
and  be  entitled  to  recover  the  purchase  money.  But  here  reference  is 
made  in  the  contract  to  the  restrictive  covenants,  which  defendant  prac- 
tically warrants  do  not  prevent  the  maintenance  of  a  garage  on  the 
premises.  Raintiff  claims  that  this  warranty  is  broken.  Defendant 
says  it  is  not.  It  therefore  becomes  necessary  for  the  court  to  decide 
whether  or  not  it  is  broken.  The  court  finds  that  this  warranty  has 
not  been  breached. 

[3]  Even  if,  as  claimed,  the  board  of  appeals  had  no  jurisdiction, 
because  the  necessary  facts  required  by  the  ordinance  were  not  before 
it,  to  issue  a  permit  to  erect  a  garage,  the  Zoning  Ordinance  did  not 
prevent  the  maintenance  of  a  garage  on  the  premises.  Plaintiff  con- 
cedes the  board  had  the  power  to  permit  a  garage  to  be  erected.  Zon- 
ing Ordinance,  §  7,  subd.  (c).  Defendant  is  therefore  entitled  to  judg- 
ment dismissing  the  complaint  upon  the  merits. 

J  udgment  accordingly. 


(189  App.  Dlv.  122) 

PEOPLES  ex  rel.  SHEA  v.  GILBERT,  Town  Clerk. 

SAME  V.  KERWIN  et  al..  Commissioners  of  Blectiona 

(Supreme  Court,  Appellate  Dlylsioii,  Second  Department.    October  24»  1919.) 

Elections  ^=3>166 — Sbpabate  ballots  at  election  of  town  offigebs. 

Under  Town  Law»  S  68,  Election  Law,  §  316,  as  amended  by  Laws  1913, 
c.  821,  and  Laws  1917,  c.  703,. section  318,  as  amended  by  Laws  1901,  c 
95,  section  331,  as  amended  by  Laws  1909,  a  22,  and  section  366,  as 
amended  by  Laws  1913,  c.  821,  there  should  be  no  separate  ballot  for 
candidates  for  town  offices,  at  a  general  election  notwithstanding  section 
341,  as  amended  by  Laws,  1913,  c.  821. 
Jenks,  P.  J.,  dissenting. 

Appeals  from  Special  Term,  Nassau  County. 

Separate  proceedings  by  the  People,  on  the  relation  of  Timothy 
Shea,  against  Franklin  C.  Gilbert,  as  Town  Clerk  of  the  Town  of 
Hempstead,  Nassau  County,  and  against  Lawrence  E.  Kerwin  and 
Charles  W.  Stowe,  as  Commissioners  of  Elections  of  Nassau  County. 
From  the  judgments  rendered,  relator  appeals.    Affirmed. 

Argued  before  JENKS,  P.  J.,  and  MILLS,  PUTNAM,  and  KEL- 
LY, JJ. 

Jackswi  A.  Dykman,  of  Brooklyn,  for  appellant. 

H.  Stewart  McKnight,  of  New  York  City,  for  respondents. 

MILLS,  J.  The  question  presented  by  these  appeals  is  whether, 
or  not,  at  a  coming  general  election  in  the  town  of  Hempstead,  Na«k- 
sau  county,  there  shall  be  a  separate  ballot  for  candidates  for  town 
oflSccs.  The  court  at  Special  Term  took  the  negative  view,  while  the 
appellant  relator  contends  for  the  affirmative. 
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Section  341  of  the  Election  Law  (Consol.  Laws,  c  17),  as  amended 
by  chapter  821,  Laws  of  1913,  provides  that — 

"If  the  town  meeting  1b  held  on  general  election  day,  •  •  •  official  and 
sample  general  ballots  on  which  town  officers  only  are  to  be  voted  tor  shall 
be  provided  by  the  town  clerk." 

Before  that,  section  341  (see  chapter  22,  Laws  of  1909)  had  provid- 
ed for  such  a  separate  ballot  only  at  elections  held  in  even-numbered 
years.  That  provision  had  existed  by  and  since  chapter  733,  Laws  of 
1904.  The  amendment  of  1913  thus  apparently  extended  the  provi- 
sion for  such  separate  ballot  to  all  general  elections  at  which  town 
officers  are  elected.  If  other  material  statutory  provisions  were  har- 
monious, there  could  be  no  doubt  but  that  the  legislation  of  1913  had 
effected  that  change,  and  the  contention  of  the  appellant  would  have 
to  be  upheld.  The  difficultv  arises  from  the  fact  that  such  other  pro- 
visions are  not  so  harmonious,  and  that  difficulty  led  to  the  decision  at 
Special   Term,  as  the  opinion  there  indicates. 

Section  68  of  the  Town  Law  (Consol.  Laws  c.  62),  since  and  by 
chapter  363  of  the  Laws  of  1898,  has  provided  that  ^'candidates  for 
town  offices  shall  be  voted  for  in  the  same  manner  and  on  the  same 
ballot  as  candidates  for  other  offices,"  and  therefore  that  provision 
existed  during  the  period,  1904-1913,  when  there  was  in  said  section 
341  the  above  definite  requirement  of  a  separate  ballot  in  even-num- 
bered years. 

Again,  section  316  of  the  Election  Law,  by. the  act  of  1909  (chapter 
22),  provided  expressly  for  a  separate  box  for  town  office  ballots  in 
the  even  years,  and  that  provision  continued  until  said  amendment  of 
1913.  As  so  amended,  that  section  provided  for  only  one  box  for 
"Ballots  for  General  Officers." 

Section  318  of  the  Election  Law  as  to  election  expenses  has,  at 
least  since  1901,  provided  that,  in  case  a  town  election  be  held  at  the 
same  time  as  a  general  election,  certain  specified  election  expenses  shall 
be  divided  between  the  county  and  town,  in  proportion  of  the  number 
of  town  candidates  to  the  whole  number  of  candidates  on  the  ballots. 
This  apparently  considered  that  all  candidates  would  be  on  one  bal- 
lot. 

Again,  section  331  of  the  Election  Law,  has,  at  least  since  1909, 
provided  for  "one  form  of  ballot  for  all  the  candidates  for  public 
office" ;  but  the  amendment  of  1913  changed  the  phraseology  to  "there 
shall  be  five  kinds  of  ballots,  called  respectively  ♦  ♦  *  ballots  for 
general  officers.  *  *  *  Ballots  for  general  officers  shall  contain 
the  names  of  all  candidates  except  presidential  electors." 

Moreover,  section  366  of  that  law  has,  at  least  since  1909,  provided, 
as  to  the  order  of  canvassing,  that  the  boxes  shall  be  opened  and  the 
ballots  canvassed  in  this  order,  namely,  "first  the  box  containing  gener- 
al ballots."  The  amendment  of  1913,  adding  a  provision  as  to  presiden- 
tial elections,  provided  thus :  "First.  The  box,  if  any,  containing  pres- 
idential ballots.    Second.  The  box,  if  any,  containing  general  ballots." 

All  the  above-cited  provisions  may  perhaps  be  fairly  reconciled  with 
the  1913  amendment  of  section  341,  providing  for  a  separate  ballot, 
except  section  68  of  the  Town  Law  and  section  316  of  the  Election 
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Law.  It  looks  to  me  very  much  as  though  the  Legislature,  in  maiking 
that  amendment  to  section  341,  had  really  intended  to  make  that 
change,  and  so  to  provide  for  a  separate  ballot  for  town  officers,  but 
had  somehow,  perhaps  in  the  haste  of  the  extraordinary  session,  over- 
looked making  harmonious  changes  in  the  other  material  statutes. 

The  situation  is  this:  The  act  of  1913  amended  section  341  so  as 
to  extend  to  all  general  elections  the  provision  for  a  separate  ballot 
for  candidates  for  town  offices  which  before  had  been  limited  to  elec- 
tions in  even-numbered  years,  and  the  same  act  also  amended  section 
316,  so  as  to  strike  out  entirely  the  provision  for  a  separate  box  for 
such  separate  ballots.  Of  course  it  is  self-evident  that  if  there  be 
such  separate  ballots  there  must  be  a  corresponding  separate  box. 
Moreover,  before  and  since  the  amending  act  of  1913,  section  68  of 
the  Town  Law  has  distinctly  provided  that  there  shall  be  no  such 
separate  ballot.  If  the  inconsistency  existed  only  between  the  act  of 
1913  and  that  section  of  the  Town  Law,  I  would  conclude  that  the 
former,  as  the  later  enactment,  must  prevail  and  be  deemed,  by  im- 
plication, to  have  modified  the  latter,  the  earlier  statute.  The  chief 
difficulty  is  with  the  inconsistency  between  the  two  sections  of  the  same 
act  of  1913,  the  one  providing  distinctly  for  the  separate  ballot  and 
the  other  as  clearly,  in  effect,  that  there  shall  be  none ;  and  the  latter 
section  was  in  that  respect  re-enacted  by  chapter  703  of  the  Laws  of 
1917. 

The  question  here  presented  is  by  no  means  free  from  difficulty; 
but  upon  the  whole  I  think  that  we  should  affirm. 

I  advise,  therefore,  that  the  judgments  appealed  from  be  affirmed, 
without  costs. 

PUTNAM  and  KELLY,  JJ.,  concur. 
JENKS,  P.  J.,  dissents. 


a06  Misc.  Rep.  862) 

MATNABB  et  al.  v.  MAYNARD  et  aL 

(Supreme  Court,  Special  Term,  New  York  County.    August,  1010.) 

1.  TausTS  ^s3>305 — ^Iw  action  fob  accounting  and  instbuotionb,  ultimate 

aiOHTS  OF  dbfendantb  detebminablb. 

In  action  by  surviving  trustees  for  an  accounting  and  instructions  as  to 
who  are  distributees  of  funds  created  by  two  trust  deeds,  wherein  a  de- 
fendant, as  trustee  tmder  will  of  one  who  had  a  power  of  appointment 
conferred  by  such  deeds,  served  an  answer  under  Code  Civ.  Proc.  f  521, 
asking  affirmative  reUef  against  all  other  defendants,  and  where  all 
parties  interested  in  trust  deeds  and  will  were  before  court,  ultimate 
rights  of  those  defendants  interested  among  themselves  in  estate  may 
be  determined. 

2.  Wnxs  ^s»732(l) — ^Bequests  payable  fboh  tbust  funds  whebe  "pbiyate 

ESTATB"  is  INSUFnOISNT. 

Where  a  bequest  explicitly  provided  for  its  payment  from  testator's 
"private  estate,"  or,  if  insufficient,  from  principal  of  any  trust  funds  of 
which  he  had  power  of  disposition  or  appointment  by  will,  the  term  ''pri- 
vate estate'*  Indicated  an  intention  that,  so  far  as  it  was  sufficient,  the 
legacy  was  to  be  paid  out  of  property  of  which  testator  died  seized  and 
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posseeesed  in  his  own  right,  and  that  any  deficiency  wa8  to  be  paid  out 
of  such  trust  funds. 

[Ed.  Note.— For  other  definitions,  see  Words  and  Phrases,  Second  Series, 
Private  Estates.] 

3.  Wills  ^=s>732(l)-^MABfiHALiNO  assets  fob  payment  of  leoaoiss. 

Where  it  is  clear  that  will  of  one  dying  without  issue,  providing  for 
legacies  in  excess  of  his  individual  estate,  intended  that  provisions  of 
will  should  be  made  effective,  not  only  by  use  of  such  estate,  but  also  by 
use  of  trust  funds  of  which  he  had  power  of  appointment,  his  intention 
may  be  accomplished  by  marshaling  of  funds  created  under  the  trust 
deeds  and  from  his  individual  estate,  without  injustice  to  his  beneficiaries, 
though  he  intended  to  create  a  trust  fund  under  the  will  exclusively  from 
funds  set  apart  under  trust  deeds,  which  in  terms  illegally  suspended 
alienation. 

4.  Wills  ^=:»811 — Gensbal  bequests  satisfied  befobe  bebiduaby  LEGACisa 

The  general  bequests  may  be  satisfied  before  payments  are  made  to  re- 
siduary legatees. 

5.  Pebpetuitiss    ^=3»4(22) — Wills   ^e5»858— Effect   of   violation    of    buu 

against  pebpetuities. 

Where  separate  trusts  attempted  to  be  created  by  the  residuary  clause 
of  a  will  are  void  under  the  statute  against  perpetuities,  such  illegality 
does  not  destroy  a  legacy  given  to  infants,  as  the  court  may  disregard  the 
illegal  antecedent  trust  provisions  by  accelerating  the  remainders  Tested 
in  such  infants  under  the  residuary  clause. 

Action  by  Walter  E.  Maynard  and  others,  as  sole  surviving  trustees 
under  two  deeds  of  trust  executed  by  EflSngham  Maynard,  St.,  dated 
June  20,  1898,  etc.,  against  Walter  E.  Maynard,  individually,  the 
Farmers*  Loan  &  Trust  Company,  as  trustee  of  a  trust  created  by  the 
will  of  Effingham  Maynard,  Jr.,  and  others,  for  an  accounting  and 
for  instructions  as  to  those  entitled  to  participate  in  the  distribution 
of  trust  funds  created  for  Effingham  Maynard,  Jr.,  etc.  Interlocutory 
judgment  to  be  entered  according  to  opinion. 

E.  J.  Dimock,  of  New  York  City,  for  Walter  E.  Ma3mard,  as  exec- 
utor of  Effingham  Maynard,  Jr.,  deceased. 

Spoor  &  Russell,  of  New  York  City,  for  defendant  Nellie  Corey  Mix 
Taylor. 

Leonidas  Dennis,  of  New  York  City,  for  defendant  United  States 
Fidelity  &  Guaranty  Co. 

Henry  W,  Baird,  of  New  York  City,  for  defendant  Katharine  Rein- 
hart  Taylor. 

Geller,  Rolston  &  Horan,  of  New  York  City,  for  defendant  Farmers' 
Loan  &  Trust  Co.,  as  trustee  for  Edward  G.  Burgess,  3d,  and  others. 

Reginald  H.  Schenck,  of  New  York  City,  for  defendant  Elizabeth 
Goffe  Burgess,  individually  and  as  guardian  ad  litem  for  Edward  G. 
Burgess,  3d. 

Samuel  H.  Ordway,  of  New  York  City,  guardian  ad  litem  for  infant 
defendants  Walter  and  Audrey  Maynard. 

Middlebrook  &  Borland,  of  New  York  City,  for  defendants  Robert 
Graves  and  others,  as  trustees  under  the  will  of  Margaret  J.  P.  Graves, 
deceased. 

yGREENBAUM,  J.     The  surviving  trustees  under  two  deeds  of 
trust,  each  dated  June  20,  1898,  executed  by  Effingham  Maynard,  the 
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elder,  since  deceased,  bring  this  action  for  an  accounting  and  the 
court's  instructions  as  to  &e  persons  entitled  to  participate  in  the 
distribution  of  the  trust  funds  created  for  Effingham  Majmard,  Jr., 
now  deceased,  under  each  of  said  deeds  of  trust  The  doubts  which 
have  arisen  with  respect  to  the  distribution  of  the  two  funds  in  ques- 
tion necessitate  the  construction  of  the  trust  deeds  and  the  last  will 
and  testament  of  Effingham  Maynard,  Jr.  The  defendant  Farmers' 
Loan  &  Trust  Company,  as  trustee  of  a  trust  created  under  the  will  of 
Effingham  Maynard,  Jr.,  prays  in  its  answer  for  an  accounting  oh  the 
part  of  the  executor  of  the  latter's  estate,  and  for  a  final  determina- 
tion as  to  the  persons  who  are  entitled  to  share  in  the  distribution 
thereof,  and  to  what  extent. 

[1]  At  the  outset  it  may  be  well  to  pass  upon  the  doubt  expressed 
by  the  plaintiffs  as  to  whether,  under  the  present  state  of  the  plead- 
ings, the  court  is  in  a  position  to  order  an  accotmting  and  distribution 
of  the  estate  of  Effingham  Maynard,  Jr.,  in  this  action.  It  appears 
that  the  defendant  Farmers'  Loan  &  Trust  Company,  availing  itself 
of  the  provisions  of  section  521  of  the  Code  of  Civil  Procedure,  served 
its  answer,  asking  for  affirmative  relief  upon  all  the  defendants,  and 
that  all  persons  entitled  to  share  in  the  estate  of  Effingham  Maynard, 
Jr.,  are  before  the  court  in  this  action.  Under  these  circumstances 
the  court  is  not  limited  by  the  all^ations  and  the  prayer  of  the  com- 
plaint, and  is  in  a  position  to  determine  the  ultimate  rights  of  those 
defendants  who,  as  between  themselves,  are  interested  in  the  estate. 
It  is  not  apparent  how  the  plaintiffs'  rights  can  be  prejudiced  by  such 
a  course.  Since  the  necessity  for  bringing  an  independent  action, 
with  its  incidental  delays  and  expenses,  will  be  thereby  obviated,  it 
becomes  particularly  desirable  to  pass  upon  the  rights  of  all  the  par- 
ties now  before  the  court  interested  in  both  the  trust  deeds  and  the 
last'will  and  testament  of  Effingham  Maynard,  Jr. 

[2, 3]  A  study  of  the  will  in  question  and  the  conditions  of  the  es- 
tate of  the  testator  at  the  time  it  was  executed  convinces  me  that  in 
executing  the  will  the  testator  intended  to  exercise  the  power  of  ap- 
pointment conferred  upon  him  by  the  elder  Maynard  under  the  two 
deeds  of  trust.  A  circumstance  of  great  significance,  both  under  the 
statute  law  and  the  decisions,  is  that  there  is  not  the  slightest  evi- 
dence that  the  testator  did  not  intend  that  the  execution  of  his  will  shall 
not  operate  as  an  execution  of  the  power  of  appointment  conferred 
upon  him  under  the  deeds  of  trust.  Personal  Property  Law  (Consol. 
Laws,  c.  41)  §  18;  Lockwood  v.  Mildeberger,  159  N.  Y.  181,  53  N. 
E.  803.  The  latter  case  is  also  authority  for  the  proposition  that  the 
same  rule  is  applicable  to  both  real  and  personal  property.  Then 
the  provisions  of  the  will,  read  in  connection  with  the  circiunstances 
attendant  upon  its  execution  and  the  condition  of  his  ''private  estate," 
as  it  is  termed  in  the  will,  establish  affirmatively  that  it  was  his  intention 
by  the  execution  of  his  will  to  exercise  his  power  as  donee. 

We  may  now  consider  the  provisions  of  the  will  which  have  pro- 
voked the  controversy  in  this  action.  The  "fourth"  paragraph  thereof, 
which  bequeathes  $25,000  to  Nellie  Corey  Mix  Taylor,  requires  but 
slight  discussion.     It  explicitly  provides  for  its  payment  "from  my 
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private  estate,  or  if  that  should  not  be  sufficient,  from  the  principal  of 
any  trust  funds  of  which  I  may  have  the  power  of  disposition  or 
appointment  by  will."  This  legacy  must  in  any  event  be  paid  in  full, 
and  it  is  merely  a  question  as  to  the  source  or  sources  from  which  it 
is  to  be  paid.  The  phrase  "private  estate,"  employed  by  the  testator, 
evidently  indicates  an  intention  that,  so  far  as  it  was  sufficient  for  the 
purpose,  this  legacy  was  to  be  paid  out  of  the  property  of  which  the 
testator  died  seized  and  possessed  in  his  own  right,  and  that  the  de- 
ficiency, if  any,  was  to  be  paid  out  of  the  trust  funds  of  which  he  had 
the  power  of  disposition. 

As  to  the  "eighth"  paragraph  of  the  will,  which  relates  to  the 
Burgess  trust  fund,  its  illegality  cannot  be  doubted,  if  it  be  held  that 
the  testator  thereby  intended  that  it  should  be  created  exclusively  from 
the  funds  set  apart  under  the  trust  deeds,  since  they  contain  express 
provisions  which  in  themselves  have  the  effect  of  suspending  the  right 
of  alienation  for  two  lives.  But  the  testator's  intention  would  not  be 
defes^ted  if  the  provisions  of  the  will,  read  in  connection  with  each 
other,  show  that  it  was  his  intention  that  his  individual  property,  as 
well  as  the  funds  derived  from  the  trust  deeds,  were  to  be  available  to 
all  the  dispositions  made  in  his  will.  That  the  equitable  powers  of 
this  court  may  be  exercised  by  the  marshaling  of  the  several  funds  is 
admirably  and  tersely  expressed  in  the  headnote  of  Fargo  v.  Squiers, 
154N.Y.  2S0,48N.  E.  509: 

♦'When  the  subject-matter  of  a  will  which  creates  a  trust  consists  of  two 
estates  or  funds,  one  of  which  is  an  individual  estate  which  can  be  lawfully 
devoted  to  the  purposes  of  the  trust  and  the  other  is  an  appointive  estate 
which  cannot  be  so  devoted,  and  the  wiU  contains  specific  legacies  with  no 
direction  as  to  the  fund  out  of  which  they  shall  be  paid  and  discloses  an  In- 
tention to  devote  the  whole  of  the  residuary  estate  to  the  use  of  the  bene^ 
flciaries  of  the  trust,  equity  can,  for  the  purpose  of  carrying  out  such  intention 
so  far  as  lawful,  require  the  specific  bequests  to  be  paid  out  of  the  appointive 
estate  and  thus  save  the  individual  estate  unimpaired  to  continue  the  trust.'' 

It  is  clear  that  the  testator,  Effingham  Maynard,  Jr.,  who  died  with- 
out issue,  leaving  a  will  with  bountiful  legacies  far  in  excess  of  his 
meager  individual  estate,  must  have  had  in  his  mind  when  he  executed 
his  last  will  that  all  its  provisions,  including  the  payment  of  his  debts 
and  the  distribution  of  the  residuary  estate,  should  be  made  effective, 
not  only  by  the  use  of  his  individual  estate,  but  also  of  the  estate  or 
funds  of  which  he  had  the  power  of  appointment.  lyockwood  v. 
Mildeberger,  supra.  The  effectuation  of  this  intention  may  readily  'he  • 
accomplished  by  the  marshaling  of  the  two  trust  funds  created  under 
the  trust  deeds  and  the  funds  derivable  from  his  individual  estate, 
without  doing  any  injustice  to  any  persons  who  were  the  ob- 
jects of  the  testator's  bounty.  Thus,  by  marshaling  these  funds,  the 
trust  fund  in  favor  of  the  Burgess  children  may  be  taken  out  of  the 
individual  estate  of  the  deceased,  and  the  legality  of  the  trust  will  be 
upheld.  There  would  therefore  be  no  objection  to  the  payment  of 
the  debt  of  the  testator  incurred  by  his  execution  of  the  bond  of 
?40,000,  for  the  securing  of  which  he  also  executed  a  mortgage  on 
his  property  No.  53  East  Sixty-First  street  with  the  funds  derivable 
under  the  trust  deeds.    This  is  in  conformity  with  a  long-recognized 
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rule  of  will  construction.  Searles  v.  Brace,  19  Abb.  N.  C.  10 ;  Matter 
of  Hopkins,  57  Hun,  9,  10  N.  Y.  Supp.  264. 

[4]  The  general  bequests  may  be  satisfied  before  payments  are 
made  to  residuary  legatees.  Matter  of  Title  Guarantee  &  Trust  Co., 
195  N.  Y.  339,  88  N.  E.  375.  It  would  follow,  if  this  course  be  pur- 
sued, that  the  real  estate  of  which  the  testator  died  seized  would  be 
chargeaUe  with  the  payment  of  the  moneys  necessary  to  create  the  trust 
fund  under  article  8  of  the  will.  Irwin  v.  Teller,  188  N.  Y.  25,  80 
N.  E.  375;  Briggs  v.  CarroU,  117  N.  Y.  288,  22  N.  E.  1054;  Brill 
V.  Wright,  112  N,  Y.  129,  19  N.  E.  628,  8  Am.  St.  Rep.  717;  McCorn 
V.  McCom,  100  N.  Y.  511,  3  N.  E.  480. 

[5]  With  respect  to  the  ninth  paragraph,  which  is  the  residuary 
clause  of  the  will,  the*  court  is  in  complete  accord  with  the  reasoning 
of  the  learned  counsel  of  the  plaintiff  and  of  the  special  guardian  of 
the  infant  defendants  Walter  Maynard  and  Andrew  Maynard.  There 
can  be  no  doubt  that  the  separate  trusts  therein  attempted  to  be  created 
are  void  under  the  statute  of  perpetuities,  for  the  reasons  already  men- 
tioned in  discussing  the  eighth  article  of  the  will.  This  illegality,  how- 
ever, is  not  destructive  of  the  l^acy  intended  to  be  given  to  these  in- 
fants, since  the  court  may  disregard  the  illegal  antecedent  trust  pro- 
visions, by  accelerating  the  remainders  which  are  vested  in  them  under 
this  article.  As  pointed  out  by  the  counsel,  there  is  ample  authority 
for  such  a  holding.  Kalish  v.  Kalish,  166  N.  Y.  368,  59  N.  E.  917; 
Smith  V.  Chesebrough,  176  N.  Y,  317,  68  N.  E.  625;  Matter  of 
Col^ove,  221  N.  Y.  455,  117  N.  E.  813;  Matter  of  Hitchcock,  222 
N.  Y.  57,  118  N.  E.  220;  Matter  of  Berry,  154  App.  Div.  509,  139  N. 
Y.  Supp.  186,  affirmed  209  N.  Y.  540,  102  N.  E.  1099,  without  opinion. 

An  interlocutory  judgment  will  be  entered  in  accordance  with  the 
foregoing  views. 

Judgment  accordingly. 


ISAACSON  et  al.  v.  J.  h.  BLUM  CO.,  Inc. 
(Sopreme  Court,  Appellate  Term,  First  Department    October  27,  1919.) 

L  Fbauds,  statute  or  ^=»89(3) — ^Evidence  showing  accei»tance  of  goods. 
Where  it  was  shown  that  receipt  was  given  for  goods  delivered  and  that 
part  of  the  goods  were  used  in  maMng  up  hats,  acceptance  of  the  goods 
was  conclusively  shown. 

2.  Evidence  ^=:»244(7) — Statements  uadb  by  agent  inadmissible. 

In  an  action  for  the  purchase  price  of  goods,  where  defense  was  that 
goods  were  not  according  to  sample,  it  was  error  to  permit  witness  to 
detail  conversations  had  with  defendant's  salesman  in  regard  to  the 
quality  of  the  goods;  defendant  corporation  not  being  bound  by  his 
statement 

Appeal  from  City  Court  of  New  York,  Trial  Term. 

Action  by  Louis  Isaacson  and  others  against  the  J.  L.  Blum  Com- 
pany, Incorporated.  Judgment  for  plaintiffs,  and  defendant  appeals. 
Reversed,  and  new  trial  ordered. 

Argued  October  term,  1919,  before  GUY,  BITUR,  and  DELEHAN- 
TY,JJ. 

^»Fbr  otbttr  omm  Me  Mine  topic  4  KHY-NUMBEB  in  ftU  Key-Numbered  Dlgcete  A  IndezM 

/GooqIc 


Digitized  by  VjOOQ I 


834  178  NBW  XOBK  SUPPLBMBNT  (Sup.  Ct 

Burnstine  &  Geist,  of  New  York  City  (Abraham  A,  Hoffman,  of 
New  York  City,  of  counsel),  for  appellant. 
Lewis  A.  Rosen,  of  New  York  City,  for  respondents. 

DELEHANTY,  J.  [1]  The  first  defense  is  the  statute  of  frauds, 
in  that  the  goods  were  never  accepted.  Concededly  there  was  a  de- 
livery and  receipt  for  the  goods,  and  it  even  appears  that  a  number  of 
hats  were  made  up  from  the  merchandise  in  question.  The  court  dis- 
missed this  defense,  and  held  as  a  matter  of  law  that  there  was  an 
acceptance.  The  act  of  the  defendant  in  exercising  control  and  own- 
ership was  so  conclusive  as  to  admit  of  no  other  decision. 

[2]  The  second  defense,  that  the  goods  were  not  equal  to  sample, 
presents  a  different  aspect.  There  3ie  witness  Rathkoff,  an  expert, 
was  allowed  upon  the  stand  to  detail  conversations  had  with  defend- 
ant's salesman  in  regard  to  the  quality  of  the  goods.  This  was  obvious- 
ly not  binding  upon  the  defendants,  nor  were  the  goods  about  which 
the  testimony  was  offered  properly  identified  as  the  goods  in  the  liti- 
gation. 

Judgment  reversed,  and  new  trial  ordered,  with  costs  to  appellant  to 
abide  the  event    All  concur. 


S.  BOSENFELD  GO.  ▼.  SCHEGHTBB  et  aL 

(Supreme  Court,  Appellate  Term,  First  Department.    November  6,  1919.) 

Pabtkesship  ^s»55 — SnimciENOT  of  evidence  to  establish  pabtnebship. 
In  seller's  action  for  price,  evidence  held  insufficient  to  show  that  the 
defendants  were  partners. 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  First  Dis- 
trict. 

Action  by  the  S.  Rosenfeld  Company  against  Jacob  Schechter  and 
another.  Judgment  for  plaintiff,  after  trial  by  the  judge  without  a 
jury,  and  the  named  defendant  appeals.  Reversed,  and  new  trial 
granted. 

Argued  October  term,  1919,  before  GUY,  BIJUR,  and  DELEHAN- 
TY, JJ. 

Nathan  D.  Leiman,  of  New  York  City,  for  appellant 
Jacob  M.  Leibner,  of  New  York  City,  for  respondent 

BIJUR,  J.  Plaintiff  sued  defendant  for  the  purchase  price  of  cer- 
tain eggs.  It  was  conceded  that  the  sole  question  at  issue  was  whether 
defendant  Schechter  was  in  partnership  with  defendant  Tobias  Weiss- 
man.*  The  only  proof  of  that  fact  was  a  statement  alleged  to  have 
been  made  by  Schechter  and  Weissman  when  they  first  called  to  pur- 
chase eggs  at  plaintiff's  place  of  business. 

Plaintiff's  officer  testified  that,  although  he  knew  both  Schechter 
and  Weissman  before  they  called,  they  said  to  him  on  that  occasion 
that  they  were  brothers-in-law  and  partners.  Plaintiff's  bookkeeper, 
the  last  witness'  nephew,  testified  to  the  same  effect. 

^es»For  other  oum  see  same  topic  ft  KBY-NUMBE2R  in  all  Kay-Numberod  Disests  A  Indexes 
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Defendants'  contention  was  that  Schechter  was  the  proprietor  of 
a  store  in  Brooklyn,  and  Tobias  Weissman  of  a  store  in  New  York. 
The  bills  for  the  goods  purchased  were  charged,  and  sent  separately 
and  individually  to  Schediter  and  Weissman.  Although  plaintiff  made 
an  attempt  to  explain  this  palpable  inconsistency  with  the  notion  that 
defendants  were  known  by  plaintiflf  to  be  partners  and  treated  as  such, 
the  record  is  not  one  upon  which  a  judgment  in  plaintiff's  favor  can 
properly  be  sustained.  On  a  new  trial  facts  may  be  developed  from 
which  an  appropriate  inference  one  way  or  the  other  may  be  drawn. 

Judgment  reversed,  and  new  trial  grained,  with  $30  costs  to  appel- 
lant to  abide  the  event    All  concur. 


HEGKER-JONES-JEWEIiL  MILLING  CO.  T.   MUBJlAT,   Property  aerk, 

(Supreme  Ck>nrt,  AppeUate  Term,  First  Department.    November  6,  1019.) 

1.  Beplbtin  ^=»12— Effect  of  grand  jtjbt's  befubai.  to  htdiot  de^ndant 

foe  theft. 

Grand  Jviry's  failuj^  to  indict  employ^  who,  employer  claimed,  had 
stolen  money,  does  not  relieve  employ^  from  llftbility  for  such  mouey  in 
employer's  action  in  replevin. 

2,  Beflevin  ^S972 — ^Plaintiff  must  pbovb  case  bt  faib  pbefondebance  of 

evidence. 

In  action  in  replevin  to  recover  money  in  the  hands  of  property  clerk 
of  police  department,  claimed  to  have  been  stolen  from  plaintiff  by  its 
employ^,  and  which  had  been  taken  from  employ^  by  police  officer,  where 
employ^  denied  that  money  had  been  stolen,  and  claimed  that  the  money 
taken  from  him  was  his  own,  plaintiff  had  burden  of  proving  his  case 
by  a  fair  preponderance  of  evidence,  and  was  not  required  to  sustain 
burden  bey<»id  a  reasonaUe  doubt. 

8.  Repleviii  ^=»72 — Sufficibnct  of  stidsivcb  to  fbovs  ownebshif. 

In  replevin  action  to  recover  moDey  in  hands  of  property  clerk  of  p(>> 
lice  department,  claimed  to  have  been  stolen  from  lUaintiff  by  an  employ^, 
and  taken  from  employ^  by  police  o£Qcer,  wherein  employ^  denied  having 
stolen  money,  and  claimed  the  money  so  taken  from  him  was  his  own, 
plaintiff  held  to  have  sustained  burden  of  proving  ownership  of  money 
by  fair  preponderance  of  evidence. 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Second  Dis- 
trict. 

Action  by  the  Hecker- Jones- Jewell  Milling  Company  against  James 
E.  Murray,  Property  Clerk  of  the  Police  Department  of  the  City  of 
New  York,  and  John  Markel.  Judgment  for  defendant,  after  a  trial 
without  a  jury,  and  plaintiff  appeals.  Reversed,  and  ju  jinent  directed 
for  plaintiff  against  defendant  Markel. 

Argued  October  tenn,  1919,  before  GUY,  BIJUR,  and  DELEHAN- 
TY,JJ. 

Sullivan  &  Cromwell,  of  New  York  City  (Hjalmar  H.  Boyesen,  of 
New  York  City,  of  counsel),  for  appellant. 

Leonard  McGee,  of  New  York  City  (Stephen  Crick,  of  New  York 
City,  of  counsel),  for  respondents, 

»■■'"■  .  ■■     '  J   , 

^=»For  other  caaes  see  same  topic  ft  KEY-NUMBER  in  all  Key-Numbered  DlsestB  ft  Indexea 
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DELEHANTY,  J.  This  action  in  replevin  was  instituted  to  recover 
money  in  the  hands  of  the  property  clerk  of  the  police  department  of 
the  city  of  New  York.  It  appears  that  at  about  half  past  5  o'clock  in 
the  evening  of  December  22,  1918,  one  Starbuck,  an  employ^  of  the 
plaintiff,  went  to  the  sixth  floor  of  the  plaintiff's  mill  and  there  ob- 
tained some  15  envelopes  containing  various  sums  of  money,  the  total 
amount  thereof  being  $254.75,  to  be  paid  to  plaintiff's  workmen  as 
their  weekly  wages.  These  envelopes  he  put  in  a  drawer  of  his  desk  in 
his  office,  and  then  went  to  the  third  floor  of  the  building.  When  he 
came  back,  having,  as  he  says,  been  gone  5  or  6  minutes,  he  unlocked 
his  drawer  and  discovered  that  the  money  was  gone.  He  then  spoke 
to  one  Elliott,  the  watchman,  and  asked  if  anybody  had  been  near  the 
office,  and  Elliott  said  two  men  had  passed  in  the  vicinity,  one  of 
whom  was  Markel,  the  defendant.    This  was  about  half  past  6. 

A  detective  was  called  in,  who  advised  Starbuck  to  go  and  look  his 
men  over,  which  he  did,  and  he  testifies  that  Markel  struck  him  as  act- 
ing strangely,  and  that  he  accordingly  took  a  special  watch  on  him. 
When  Markel  went  down  to  change  his  clothes  about  6  o'clock  the 
following  morning,  Starbuck  watched  hipa  through  a  small  crack,  and 
noticed  that  Markel  did  not  put  his  shoe  laces  on.  Markel  then  went 
to  the  washroom  and  upon  returning  laced  his  shoes.  As  he  was 
about  to  leave  the  building,  Starbuck  called  him  into  the  office  and  ac- 
cused him  of  stealing  the  money.  Markel  was  told  to  take  his  shoes 
off  and  $247  in  bills  was  found  in  them,  not  in  one  roll,  but  in  14  or 
15  separate  packages.  The  money  was  taken  out  of  the  shoes  by  a 
police  officer,  who  had  been  sent  for.  Markel  also  had  80  cents  in  his 
pocket. 

Starbuck  claims  that,  when  he  accused  Markel  of  stealing  the  money, 
the  latter  said :  "Lock  me  up.  I  did  it."  Markel  denies  this.  Elliott, 
the  watchman,  testified  that  he  was  present  after  Market  was  called  in- 
to the  office,  that  other  employes  of  the  plant  had  gathered  outside,  and 
that  Markel  said:  "I  done  it.  I  done  it.  Take  me  to  the  judge." 
Markel  denies  this  also,  and  says  that  what  he  did  say  was :  "I  told 
them  to  lock  me  up ;  they  have  no  business  to  hit  me,  and  I  will  go  to 
the  judge  and  tell  my  story."  He  further  says  he  went  to  work  at  7 
minutes  to  7,  went  to  the  cellar  to  change  his  clothes,  but  did  not  re- 
move his  shoes,  and  that  he  loaded  trucks  until  6  o'clock  the  next  morn- 
ing. He  testifies  that  the  money  found  was  his  own  money,  and  that 
he  kept  it  in  his  shoes,  as  he  did  not  believe  in  banks.  One  hundred 
dollars  he  says  he  earned  in  1912  and  $147  in  1917. 

Markel  does  not  contradict  the  statement  of  the  watchman  to  the 
effect  that  Markel  passed  in  the  vicinity  of  Starbuck's  office  and  that 
it  was  not  usual  for  Markel  to  pass  that  way.  Markel  testified  that 
many  people  outside  of  the  plaintiff's  mill  knew  he  was  in  the  habit 
of  carrying  money  in  his  shoes,  and  that  he  had  brought  one  man  to 
court  who  had  seen  him  on  the  night  of  December  21st,  the  day  before 
the  incident  herein,  with  $250.  The  man  referred  to  was  not  called  to 
the  stand,  nor  was  any  one  else,  to  corroborate  the  defendant's  state- 
ments. 

[1-3]  It  IS  true  that  the  grand  jury  failed  to  indict  the  defendant 
on  the  plaintiff's  complaint,  but  it  does  not  follow  that  he  is  thereby 
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relieved  from  liabflity  herein.  The  plaintiff  in  this  case  was  obliged  to 
sustain  the  burden  of  proof,  not  beyond  a  reasonable  doubt,  but  by  a 
fair  preponderance  of  evidence.  This  I  believe  the  plaintiff  has  done. 
Its  witnesses,  one  of  whom  was  totally  disinterested,  told  a  straightfor- 
ward story,  which,  with  the  circumstances  of  the  case,  presented  ample 
ground  for  a  verdict  requiring  the  return  of  the  money  to  the  plaintiff. 
Judgment  reversed,  with  $30  costs,  and  judgment  directed  in  favor 
of  the  plaintiff,  with  costs  against  the  defendant  Markel.    All  concur. 


LAWSON  V.  NOLI* 

(Supreme  Court,  Appellate  Term,  First  Department    November  6,  1919.) 

Judgment  9=»168 — Opsninq  default  iicpbopeb  wrrHotrr  affidavit  of  icebits 

AND    BHOWINQ    OF   DEFENSE. 

Where  the  moving  papers  on  defendant's  motion  for  order  opening  his 
default  after  inquest  and  setting  the  case  for  trial  present  good  excuse 
for  the  default,  but  there  is  no  affidavit  of  merits,  nor  statement  of 
f^cts  presented  from  which  the  court  can  determine  whether  defendant 
has  a  meritorious  defense,  there  is  no  warrant  for  granting  motion. 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Third  Dis* 
irict 

Action  by  Edgar  P.  I^wson  against  Mary  A.  Noll.  From  an  order 
opening  defendant's  default  after  inquest  and  setting  the  case  for 
trial,  plaintiff  appeals.    Order  reversed. 

Argued  October  term,  1919,  before  GUY,  BIJUR,  and  DELE- 
HANTY,  JJ. 

Clarence  M.  Davis,  of  New  York  City  (Leonard  Klein,  of  New  York 
City,  of  counsel),  for  appellant. 
James  B.  Henney,  of  New  York  City,  for  respondent 

PER  CURIAM.  This  is  an  appeal  from  an  order  opening  defend- 
ant's default  after  inquest  and  setting  the  case  for  trial.  The  plead- 
ings were  oral.  While  defendant  presented  a  good  and  sufficient  ex- 
cuse for  his  default  in  appearing,  the  moving  papers  otherwise  are 
wholly  lacking  in  the  essentials  of  such  an  application.  There  was 
no  affidavit  of  merits,  nor  statements  of  facts  presented  from  which 
the  court  could  determine  whether  defendant  had  a  meritorious  de- 
fense. There  was  therefore  no  warrant  for  the  granting  of  the  mo- 
tion. 

Order  accordingly  reversed,  with  $10  costs,  and  motion  denied, 
with  $10  costs. 

^=»For  other  cases  see  same  topic  ft  KET-KUMBBR  In  aU  Key-Numbered  Digests  ft  Indexes 
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GOBES  ▼.  CUTTING  LABSBN  CO,,  Inc. 
(Supreme  Court,  Appellate  Term,  First  Department    Noyember  6,  1919.) 

1*  Municipal  cobporations  ^=s>706(10) — ^Negugencb  ooittbibuting  to   xn- 
jubt  bt  automobile. 

Plaintiff,  who  attempted  to  cross  a  street  ahead  of  a  coal  truck,  and 
was  struck  by  an  automobile  plainly  yisible  and  approaching  from  a  dis- 
tance and  at  a  rate  rendering  the  attempt  palpably  dangerous,  was  nefflir 
gent,  and  cannot  recover  from  the  owner  of  the  automobile. 

2.  Municipal  cobpobations  ^=»705(1) — Injubt  bt  automobilb  not  due  to 
neqliqence. 

The  owner  of  an  automobile,  proceeding  along  the  street  In  the  same 
direction  as  a  fleet  of  coal  trucks,  which,  after  passing  one  of  such  tracks, 
struck  plaintiff,  who  had  attempted  to  cross  the  street  before  the  trudc« 
in  disregard  of  the  automobile,  which  was  in  plain  view,  was  not  guilty 
of  any  negligence  rendering  it  liable,  though  it  did  not  sound  horn. 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Third  Dis- 
trict. 

Action  by  Catherine  Gobes  against  the  Cutting  Larsen  Company, 
Incorporated.  From  a  judgment  for  plaintiff,  entered  upon  verdict 
of  a  jury,  defendant  appeals.  Judgment  reversed,  and  complaint  dis- 
missed. 

Argued  October  term,  1919,  before  GUY,  BITUR,  and  DELE- 
HANTY,  JJ. 

Bertrand  L.  Pettigrew,  of  New  York  City  (Walter  L.  Glenney,  of 
New  York  City,  of  counsel),  for  appellant. 

Jerome  Wilzin,  of  New  York  City  (A.  L.  Geilich,  of  New  York 
City,  of  counsel),,  for  respondent. 

BIJUR,  J.  Plaintiff  sued  for  personal  injuries  received  under  the 
following  circumstances:  As  she  was  crossing  Ninth  avenue  from 
east  to  west  at  Fifty-Sixth  street,  there  was  a  line  of  coal  trucks  pro^ 
ceeding  north  on  the  east  side  of  the  street;  one  truck  lagged  behind 
the  others  and  was  about  a  half  a  block  away.  She  looked,  and, 
feeling  that  she  had  time  to  cross  before  that  truck,  proceeded  to- 
ward the  middle  of  the  avenue.  She  then  looked  again,  and  did 
not  see  defendant's  automobile,  which  was  coming  north  on  the 
easterly  (north-bound)  car  track,  and  was  struck  by  the  automobile 
and  injured.  Substantially  the  same  facts  are  testified  to  by  a  woman 
witness  on  her  behalf  and  by  a  young  boy,  the  son  of  the  last  wit- 
ness, who,  however,  did  see  the  automobile  about  the  time  that  plain- 
tiff left  the  sidewalk,  at  which  time  he  says  it  was  about  a  block  and 
a  half  away. 

[1,2]  On  this  state  of  facts  it  is  difficult  to  avoid  the  conclusion 
that  plaintiff  was  guilty  of  contributory  negligence  in  not  seeing  the 
automobile,  which  was  evidently  plainly  visible  and  approaching  from 
a  distance  and  at  a  rate  that  rendered  her  attempt  to  cross  palpably 
dangerous.  The  plaintiff  evidently  realized  the  weakness  of  her  own 
case,  because  she  volunteered  the  statement  (subsequently  stricken 
out),  "The  automobile  was  coming  on  the  wrong  side,  see,"  which 
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is  directly  contrary  to  all  the  evidence,  including  6er  own.  More- 
over, I  find  on  this  state  of  facts  no  negligence  attributable  to  the 
defendant,  nor  is  respondent's  counsel  able  to  point  to  any  such  neg- 
ligence. No  claim  is  made  that  the  automobile  was  proceeding  at  an 
unlawful  speed,  but  counsel  adds: 

'*They  did  not  blow  a  horn  as  they  should  have  done,  as  according  to  their 
own  testimony  the  coal  truck  was  in  the  middle  of  the  street  when  they 
were  passing,  so  as  to  give  notice  to  pedestrians  that  they  were  coming." 

I  am  unable  to  understand  what  relation  the  coal  truck  had  to  the 
necessity  of  blowing  a  horn,  or  why  the  defendant's  chauffeur  should 
have  sounded  the  horn  to  give  notice  to  pedestrians  generally.  Such 
an  obligation  would,  in  substance,  amount  to  a  requirement  that  the 
horn  be  blown  incessantly.  Defendant's  driver  had  no  reason  to  ap- 
prehend that  plaintiflE  would  suddenly  cross  in  front  of  an  approach- 
ing automobile. 

I  am  of  opinion,  therefore,  that  the  complaint  should  have  been 
dismissed  on  both  grounds  on  which  the  motion  to  dismiss  was  made, 
and  that  the  judgment  should  be  reversed,  and  complaint  dismissed, 
with  $30  costs  of  this  appeal  and  the  costs  of  the  court  below  to  appel** 
lant.   All  concur. 


(189  App.  Dlv.  904;  108  Misc.  Rep.  732) 

OHERRIB  T.  RBTNOLDS. 

(Supreme  Court,  Appellate  Division,  Second  Department.    October  17,  1919.) 

Tbttsib  ^=»283(1) — ^Fbattdulewt  aobbement  to  divide  tbust  fttwd. 

Where  a  savings  bank  deposit  was  an  account  in  absolute  trust  for 
plaintiff  for  tbe  balance  on  hand  at  depositor's  death,  the  defendant,  de- 
positor's^ brother,  and  executor  of  depositor's  last  will,  had  no  claim  to 
or  against  said  account,  and  an  agreement  by  and  between  plaintiff  and 
defendant,  individually  and  as  executor  to  divide  equally  such  balance, 
defendant  having  had  the  savings  bank  book  in  his  possession  for  some 
time,  and  plaintiff  not  having  been  notified  of  its  discovery,  was  not 
Just,  fair,  and  equitable,  and  amounted  to  a  firaud,  and  should  be  set 
aside. 

ApiJeal  from  Special  Term,  Kings  County. 

Action  by  Susan  Reynolds  Cherrie  against  Frank  Reynolds.  Judg- 
ment for  plaintiff,  and  defendant  appeals.  Judgment  affirmed,  upon 
the  opinion  of  the  Special  Term. 

The  following  is  the  opinion  of  Van  Siclen,  J.,  at  Special  Term : 

The  court  finds  no  difficulty  in  holding  that  the  savings  bank  deposit  or  ac- 
count in  trust  for  plaintiff  created  an  absolute  trust  for  the  balance  on  hand 
at  the  death  of  the  depositor  in  her  favor  and  that  plaintiff  was  thereupon 
entitled  to  the  same.  Matter  of  Totten,  179  N.  Y.  112,  Tl  N.  B.  T48,  70  L.  R.  A. 
711, 1  Ann.  Cas.  000.  The  defendant  herein  is  the  brother  of  the  decedent  de- 
positor and  the  executor  of  his  last  will  and  testament,  and  the  plaintiff  is 
the  granddaughter  of  decedent,  who  brings  this  action  to  set  aside  as  fraudu- 
lent an  agreement  entered  into  by  and  between  plaintiff  and  defendant,  in- 
dividually and  as  executor  of  decedent,  made  some  four  years  after  said  de- 
cedent's death,  whereby  the  plaintiff  and  defendant  agreed  to  equally  divide 
the  balance  of  said  savings  bank  account.  The  evidence  discloses  that  the  de- 
fendant had  the  savings  bank  book  in  his  possession  for  at  least  two  years,  and 
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although  he  sweari  that  plaintiff  and  her  attorney  had  mentioned  or  made 
claim  to  a  savings  bank  account,  neither  he  nor  his  attorney  had  notified  plain- 
tiff or  her  attorney  of  the  discovery  thereof  until  on  or  about  the  execution 
of  *the  said  agreement,  which  was  accomplished  under  circumstances  and 
conditions  at  least  suspicious  and  peculiar  and  without  notice  to  plaintiff's 
attorney.  Obviously,  the  defendant,  either  individually  or  as  executor,  had  no 
claim  to  or  against  said  savings  bank  account,  and  said  agreement  thus  ob- 
tained by  him  for  the  defendant  was  not  only  without  consideration,  but  waa 
not  just,  fair,  and  equitable,  and  amounted  to  a  fraud,  which  a  court  of 
equity  should  not  enforce. 

Judgment  is  therefore  directed  in  favor  of  the  plaintiff.    Plaintiff's  find- 
ings and  judgment  signed. 

Argued  before  MILLS,  RICH,  BLACKMAR,  KELLY,  and  JAY- 
COX,  JJ. 

John  A.  Mullen,  of  New  York  City  (Mullen  &  Bloch,  of  New  York 
City,  on  the  brief),  for  appellant. 
Edmund  F.  Driggs,  of  Brooklyn,  for  respondent 

PER  CURIAM.    Judgment  unanimously  affirmed,  with  costs,  upon 
the  opinion  of  Mr.  Justice  Van  Siclen  at  Special  Term. 


(100  Misc.  Hep.  173) 

KERN  V.  CALEDONIAN  INS.  CO.  OF  SCOTLAND. 

(Supreme  Court,  Appellate  Term,  First  Department.    November  6,  1919.) 

1.  Courts   ^=»19(K2)— Obdeb   of  Municipal   Codbt   bequxbino   fujno    or 

BEPLT  APPEALABLE. 

Order  of  Municipal  Ck)urt,  requiring  plaintiff  to  file  a  reply  to  several 
defenses  set  up  in  answer,  is  appealable,  under  Municipal  Court  Code,  I 
154,  subd.  8;  the  Municipal  Court  having  no  power  to  make  audi  an 
order.  n 

2.  Courts  4Sss>189(7)— Municipal  Coubt's  poweb  to  obdsb  bspues  to  defens- 

es IN  ANSWEB. 

Under  Municipal  Court  Cod^,  f  78,  providing  that  ^'pleadings  shall  con- 
sist of  a  complaint  and  answer,  and,  when  ordered,  a  reply,"  and  section 
87,  authorizing  court  to  order  written  reply  to  a  counterclaim,  the  Mu- 
nicipal Court  has  no  power  to  order  a  reply  to  several  defenses  set  up 
in  answer;  the  ordering  of  replies  being  limited  to  counterclainxs  only, 
notwithstanding  section  15. 

3.  Pleading  ($=»129  (1) — ^Rule  ab  to  admissions  by  failubs  to  dent  not  ap- 

plicable TO  OOUBTS  OF  INFBSIOB  JUBI6DI0TION. 

The  general  rule  tbat  allegations  in  a  pleading  that  are  not  denied  are 
to  be  deemed  admitted  is  not  applicable  to  courts  of  inferior  jurisdiction, 
and  where  no  provision  is  made  in  the  statute  for  the  serving  of  replies 
to  such  pleadings,  the  allegations  in  pleadings  in  such  courts  settin^f  up 
defenses  must  be  deemed  to  be  denied. 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Seventh 
District. 

Action  by  Marie  L.  Kern  against  the  Caledonian  Insurance  Com- 
pany of  Scotland.  From  an  order  requiring  plaintiff  to  file  a  reply 
to  several  defenses  set  up  in  answer,  plaintiff  appeals.    Reversed. 

Argued  October  term,  1919,  before  GUY,  BIJUR,  and  DEl^E- 
HANTY,  JJ. 
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Ely  Rosenberg,  of  New  York  City,  for  appellant. 
William  C.  Foster,  of  New  York  City,  for  respondent. 

DELEHANTY,  J.  The  plaintiff  appeals  from  an  order  of  the 
Municipal  Court  requiring  him  to  file  a  reply  to  several  defenses  set 
up  in  the  defendant's  answer.  The  appeal  raises  the  simple  question 
whether  a  justice  of  the  Municipal  Court  has  power  to  make  such 
an  order.,.  If  he  has  such  power,  the  appeal  must  be  dismissed,  as 
there  is  no  authority  for  appealing  from  such  an  order.  Section 
154,  Municipal  Court  Code  (Laws  1915,  c.  279).  If  he  has  no  such 
power,  then  an  appeal  will  lie  (section  154,  subd.  8,  Municipal  Court 
Code)  and  the  order  must  be  reversed. 

[1]  Section  78,  Municipal  Court  Code,  contains  the  general  pro- 
vision applicable  to  the  practice  in  the  Municipal  Court,  as  regards 
pleadings,  and  declares:  "Pleadings  shall  consist  of  a  complaint 
and  answer  and,  when  ordered,  a  reply."  The  only  provision  of  the 
Municipal  Court  Code  which  specifies  when  a  reply  may  be  "ordered" 
is  section  87,  which  reads  as  follows : 

"A  reply  to  a  counterclaii^  te  not  necessary,  but  the  court  may  order  a 
written  reply,  yerifled  or  unverified,  at  any  time  before  Judgment.  When 
no  reply  is  filed,  the  allegations  of  the  counterclaim  shall  be  deemed  denied, 
except  as  otherwise  provided  In  this  acf 

[2]  This  section  clearly  limits  the  ordering  of  a  reply  to  counter- 
claims only.  The  general  provisions  regarding  the  ordering  of  re- 
plies must  be  held  to  be  limited  by  the  particular  provisions  of  sec- 
tion 87.  The  respondent  is  not  aided  by  the  provisions  of  section 
15  of  the  Municipal  Court  Code,  for  the  reason  that  recourse  can 
only  he  had  to  that  section  where,  as  regards  the  "practice,  plead- 
mgs,"  etc.,  the  Municipal  Court  Code  is  silent.  Mitchell  v.  Schroeder, 
94  Misc.  Rep.  279,  158  N.  Y.  Supp.  31 ;  Junk  v.  Moore,  88  Misc. 
Rep.  551-553,  151  N.  Y.  Supp.  53. 

[3]  The  general  rule  that  allegations  in  a  pleading  that  are  not 
denied  are  to  be  deemed  admitted  is  not  applicable  to  courts  of  in- 
ffrior  jurisdiction,  and  where  no  provision  is  made  in  the  statute  for 
the  serving  of  replies  to  such  pleadings,  the  allegations  in  pleadings 
in  such  courts  setting  up  defenses  must  be  deemed  to  be  denied. 
Conklin  v.  Field,  37  How.  Prac.  455;  Mundler  v.  Palmer,  165  N. 
Y.  Supp.  987. 

Order  reversed,  with  $10  costs.    All  concur. 


GROND  V.  WARD. 
(Supreme  Court,  Appellate  Term,  First  Department.    November  6,  1919.) 

1.  Pleading  ^=>237(8) — Amendment  of  pleadings  to  conform  to  proof. 

Where  evidence  failed  to  make  out  a  cause  of  action  in  fraud  as  plead- 
ed, but  established  cause  of  action  for  breach  of  contract,  amendment  of 
complaint,  so  as  to  make  it  conform  to  the  proof,  was  proper. 

2.  Appeal  and  ebrob  ^=»888(2) — Amendment  of  pleadings. 

Where  evidence  established  cause  of  action  for  breach  of  contract,  but 
failed  to  make  out  cause  of  action  in  fraud  as  alleged,  and  where  amend- 
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ment  to  pleadings  making  them  conform  to  proof,  was  made  in  lower 
court,  but  was  not  permitted  to  stand,  appellate  court,  on  appeal  from 
Judgment  for  plaintiff,  should  order  amendment  of  pleadings  so  as  to 
make  them  conform  to  proof. 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Sixth  Dis- 
trict. 

Action  by  Julius  B.  Grond  against  Francis  R.  Ward.  Judgment  for 
plaintiff,  and  defendant  appeals.  Amendment  to  pleadings  ordered, 
and  judgment  affirmed. 

Argued  October  term,  1919,  before  GUY,  BIJUR,  and  DELE- 
HANTY,  JJ. 

Riehle  &  Moxley,  of  New  York  City  (F.  Wright  Moxley,  of  New 
York  City,  of  counsel),  for  appellant. 

Charles  A.  Oberwager,  of  New  York  City,  for  respondent 

PER  CURIAM.  [1,  2]  While  the  plaintiff  failed  to  make  out  a 
cause  of  action  in  fraud,  the  evidence  fully  establishes  a  cause  of 
action  for  breach  of  contract.  A  motion  was  made  and  granted  to 
conform  the  pleadings  to  the  proof,  but  later,  on  the  suggestion  of  the 
trial  court,  it  was  withdrawn.  We  think  the  amendment  should  have 
been  allowed  to  stand,  and  that  this  is  a  case  where  the  appellate  court 
should  order  such  amendment 

Amendment  so  ordered,  and  judgment  affirmed,  with  $25  costs. 


LICHTBNSTDIN   ft   MBBBRMAN,    Inc.,   v.    GREATER   NBW   YORK 
FEATHER  CO.,  Inc. 

(Supreme  Court,  Appelate  Tenn,  First  Department    November  6,  1919.) 

Landlord  and  tenant  ^=9169(11) — Exolubivb  oontboi.  or  pbemises  ques- 
tion FOB  JUBY. 

In  action  by  plaintiff,  in  control  of  one  floor  of  a  buUding,  for  damageB 
due  to  water  coming  through  the  oeUlng  from  the  floor  above,  for  which 
defendant  had  a  lease,  held,  it  was  a  question  for  the  Jury  whether  de- 
fendant was  in  exclusive  control  of  the  floor  above,  and  whether  a  bud- 
lease  of  part  of  the  floor  above  to  another  concern  was  bona  fide. 

Appeal  from  Mimidpal  Court,  Borough  of  Manhattan,  First  Dis- 
trict. 

Action  by  Lichtenstein  &  Lieberman,  Incorporated,  against  the 
Greater  New  York  Feather  Company,  Incorporated.  From  a  judg- 
ment dismissing  complaint,  plaintiff  appeals.  Reversed,  and  new  trial 
granted. 

Argued  October  term,  1919,  before  GUY,  BIJUR,  and  DELEHAN- 
TY,JJ. 

Celler  &  Kraushaar,  of  New  York  City  (Meyer  Kraushaar,  of  New 
York  City,  of  coimsel),  for  appellant. 

I.  Gainsburg,  of  New  York  City  (Henry  Danziger,  of  New  York 
City,  of  counsel),  for  respondent. 

4s»For  oUier  cases  see  same  topic  A  KBY-NUMBBR  in  aU  Kej-Numbered  DlgesU  A  Indesee 


Digitized  by  VjOOQIC 


Sup.  Ct.)      UCHTENSTEIN   T.  GBEATBR  JX.  T«  FCATHEB  GO.  343 

(178  N.T.S.) 

DELEHANTY,  J.  This  is  an  action  brought  to  recover  damages 
for  injury  to  property  as  a  result  of  the  overflow  of  water.  Plaintiff 
was  in  possession  of  the  seventh  floor  of  the  premises  No.  625  Broad- 
way, New  York  Qty,  and  defendant  had  a  lease  of  the  eighth  floor. 
It  is  shown  that  water  came  through  the  ceiling  from  defendant's 
premises,  damaging  the  property  of  the  plaintiff.  Freedom  from 
liability  herein  is  claimed  on  the  ground  that  plaintiff  failed  to  show 
that  defendant  was  in  exclusive  possession  of  the  eighth  floor. 

It  was  testified  upon  the  trial  that  a  concern  known  as  the  Famous 
Feather  Company  was  in  occupancy  of  an  undivided  one-half  of  the 
eighth  floor.  The  record  discloses  that  this  corporation  was  control- 
led by  the  brothers  of  the  president  of  defendant  corporation,  who 
were  both  absent  from  the  business  at  the  time  of  the  happening  of  the 
accident,  and  that  defendant's  president  was  manager  of  both  the  de- 
fendant and  the  Famous  Feather  Corporation.  It  further  appears 
that  the  lease  from  the  defendant  to  the  Famous  Feather  Company  was 
executed  by  the  defendant's  president  and  his  wife  as  secretary  of  the 
Famous  Feather  Company..  The  lease  under  which  defendant  occu- 
pied the  premises  had  a  provision  to  the  effect  that  defendant  could 
not  sublet  the  premises  without  the  written  consent  of  the  landlord, 
and  it  is  admitted  that  no  such  consent  was  obtained.  Defendant  fur- 
ther claims  that  the  accident  was  caused  by  an  employe  of  the  Famous 
Feather  Compahy,  who  spilled  a  bucket  of  water.  There  was  ample 
evidence  to  show  that  the  damage  was  caused  by  a  more  serious  over- 
flow, and  that  the  water  which  rained  down  through  plaintiff's  ceiling 
was  sufficient  to  reach  above  the  soles  of  the  shoes  of  one  of  its  wit- 
nesses. Plaintiff  offered  testimony  from  which  a  jury  might  have 
reasonably  inferred  that  the  boiler  or  vats  of  the  defendant  had  over- 
flowed. 

Under  the  facts  presented,  it  was  error  to  dismiss  the  complaint. 
It  was  a  question  for  the  jury  to  determine  whether  the  defendant  was 
in  exclusive  control  of  the  premises,  and  whether  the  lease  to  the  Fa- 
mous Feather  Company  was  bona  fide.  It  appears  that  both  concerns 
were  controlled  by  members  of  the  same  family  in  such  a  manner  as 
to  warrant  a  possible  finding  by  the  jury  that  defendant  was  liable, 
especially  in  view  of  the  failure  to  put  either  the  brothers  of  the  de- 
fendant's president  or  his  wife  upon  the  stand  or  to  account  for  their 
absence.  There  was  also  substantial  evidence  from  which  the  jury 
might  have  inferred  that  the  negligence  complained  of  was  attributable 
to  the  defendant. 

Judgment  reversed,  and  new  trial  granted,  with  $30  costs  to  appel- 
lant to  abide  the  event.    All  concur. 
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AEISTO  HOSIEBY  CO.,  Inc.,  v.  MOORD  et  aL 

(Supreme  Ctourt,  Appellate  Term,  First  Department.    November  6,  1919.) 

Injunction  ^=s>251 — Evidence  of  damages  in  suit  on^bond. 

Evidence  as  to  memorandum  of  decision  in  injunction  suit  as  to  dam- 
ages of  defendant  therein,  which  contained  no  direction,  and  hence  was 
not  an  order  assessing  damages  under  Code  Olv.  Froc.  f  767,  held  in- 
sufficient to  sustain  Jud^^ent  for  such  defendant  in  suit  on  the  injunc- 
tion bond. 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Ninth  Dis- 
trict. 

Action  by  the  Aristo  Hosiery  Company,  Incorporated,  against  Fred- 
erick W.  Moore  and  another.  From  an  order  denying  a  motion  to  set 
aside  a  judgment  for  plaintiflf  and  g^ant  a  new  trial,  defendants  ap- 
J)eal.   Order  reversed,  judgment  vacated,  and  new  trial  ordered. 

See,  also,  189  App.  Div.  902,  178  N.  Y.  Supp.  904. 

Argued  October  term,  1919,  before  GUY,  BIJUR.  and  DELEHAN- 
TY,  Jj, 

Lyman  W.  Redington,  of  Flushing,  for  appellants. 

Henry  A.  Blumenthal,  of  New  York  City,  for  respondent. 

PER  CURIAM.  The  defendants  appeal  from  an  order  denying 
their  motion  to  set  aside  th^  judgment  and  grant  a  new  trial.  The 
judgment  was  entered  on  June  17,  1919,  upon  an  inquest.  This  ac- 
tion was  brought  against  the  defendant  as  sureties  on  an  imdertaking 
given  by  them  in  an  action  in  the  Supreme  Court,  New  York  County, 
brought  by  the  F.  W.  Moore  Company  against  the  present  plaintiff 
and  one  Kahn.  The  complaint  in  this  action  was  indorsed  upon  the 
summons  as :    "On  undertaking  for  damages  sustained  by  injunction." 

The  only  evidence  given  upon  the  inquest  of  damages  sustained  by 
the  plaintiff  by  reason  of  the  granting  of  the  injunction  was  that  of 
the  plaintiff's  attorney  to  the  effect  that  under  an  order  made  by  a  jus- 
tice of  the  Supreme  Court  in  the  former  action  the  damages  had  been 
assessed  at  the  sum  of  $250.  This  so-called  order  is  contained  in  the 
record,  and  is  a  mere  memorandum  of  decision,  and  is  so  marked  by 
the  justice.  It  contains  no  direction  as  required  by  section  767  Code  of 
Civil  Procedure,  and  is  therefore  not  an  order.  This  memorandum 
was  dated  May  27,  1919.  This  action  was  begun  about  June  2,  1919, 
and,  as  appears  by  the  certificate  of  the  clerk  of  the  county  of  New 
York,  no  order  was  entered  thereon  between  May  25  and  July  1,  1919. 
The  defendants,  under  the  belief  that  an  order  assessing  damages  had 
been  entered  in  the  clerk's  office,  appealed  therefrom,  but  were  allow- 
ed to  withdraw  the  appeal  by  the  Appellate  J!>ivision,  First  Department, 
upon  ascertaining  that  no  order  had  actually  been  entered.  Under 
such  circumstances,  this  judgment  should  not  be  allowed  to  stand. 

Order  reversed,  judgment  vacated,  and  new  trial  ordered,  with  $10 
costs  to  appellant  to  abide  the  event. 

^s>For  other  cases  see  same  topic  &  KEY-NUMBSa  in  all  Key-Numbered  Dlgeets  A  Indexes 
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COCHBO  Y.  DEGNON  CONTRACTING  CO. 
(Supreme  Court,  Appellate  Term,  First  Department*    November  6,  1919.) 

1.  Municipal  coRPofeATioNa  ^=»819((J) — ^Psoor  iksitffioixnt  to   estAbubh 

niPLIBD  NOTICE  OF  DEFECT  IN  SIDEWALK, 

In  action  against  subway  contractor  for  injuries  from  defect  in  side- 
walk of  which  it  was  in  charge,  held,  that  there  was  no  proof  of  the 
existence  of  the  defect  for  a  sufficient  length  of  time  to  charge  con- 
tractor with  implied  notice  of  existence  thereof. 

2.  Municipal  cobpobationb  ^=3»809(2) — Contraotob's  liabujtt  fob  defec- 

tive SIDEWALK  IN  ABSENCE  OF  NOTICE. 

Contractor  in  charge  of  sidewalk  over  which  it  was  constructing  sub- 
way was  not  liable  for  injuries  from  defect  in  sidewalk,  in  absence  of 
notice  of  defect,  either  direct  or  implied  from  existence  of  defect  for  a 
sufficient  length  of  time  to  charge  it  with  Implied  notice. 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Fourth  Dis- 
trict. 

Action  by  Blaise  Cocheo,  an  infant,  etc.,  against  the  Degnon  Con- 
tracting Company.  Judgment  for  plaintiff,  and  defendant  appeals. 
Reversed,  and  new  trial  ordered. 

Argued  October  term,  1919,  before  GUY,  BIJUR,  and  DELEHAN- 
TY,  JJ. 

Frederick  J.  Flynn,  of  New  York  City,  for  appellant 
O.  Silas  AUacchir  for  respondent. 

GUY,  J.  The  action  was  for  damages  for  personal  injuries  alleged 
to  have  been  sustained  by  plaintiff  through  the  negligence  of  defendant, 
by  reason  of  defendant  having  left  a  piece  of  wood  sticking  up  from 
the  public  sidewalk,  at  the  place  where  the  accident  occurred,  over 
which  plaintiff  stumbled  and  fell. 

Defendant  admits  that  it  was  in  charge  of  the  sidewalk  for  some  time 
prior  to  and  including  the  day  of  the  accident,  and  was  engaged  in  con- 
structing a  subway  under  the  street  where  the  accident  occurred.  The 
only  proof  introduced  by  plaintiff  tending  to  charge  the  defendant  with 
negligence  causing  the  defect  in  question  was  testimony  to  the  effect 
that  about  a  week  before  the  happening  of  the  accident  the  defendant 
placed  planking  on  the  sidewalk,  which  was  there  on  the  morning  of 
the  accident.  Plaintiff  and  plaintiff's  witness  testified  to  the  non- 
existence of  the  defect  up  to  2  p.  m.  on  Sunday  afternoon  preceding  the 
accident,  which  occurred  about  8 :45  o'clock  on  Monday  morning.  De- 
fendant's numerous  witnesses,  several  of  whom  were  disinterested, 
also  testified  positively  to  the  nonexistence  of  the  defect  on  Sunday, 
and  on  the  morning  preceding  the  time  of  the  accident. 

[1,2]  There  is  an  entire  absence  of  proof  of  the  existence  of  the 
defect  for  a  sufficient  length  of  time  to  charge  the  defendant  with  im- 
plied notice  of  the  existence  thereof.  In  the  absence  of  such  notice, 
direct  or  implied,  defendant  would  not  be  liable.  Fithian  v.  Degnon 
Contracting  Co.,  175  App.  Div.  386,  161  N.  Y.  Supp.  888;  Conklin  v. 
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N.  Y,  O.  &  West.  R.  Co.,  102  N.  Y.  107, 113,  6  N.  E.  663 ;  Babbage  v. 
Powers,  130  N.  Y.  281,  29  N.  E.  132,  14  h.  R.  A.  398. 

The  judgment  must  be  reversed,  and  a  new  trial  ordered,  with  $30 
costs  to  appellant  to  abide  the  event.    All  concur. 


(108  Misc.  Rep.  280) 

GRAY  V.  HARDBNBERGH. 

(SuUivan  County  Court.    July,  1910.) 

1.  Schools  and  school  distbictb  «=>106 — Ijabilitt  of  tax  collbctob  fob 

convebsion  on  failure  to  give  bonds. 

Where  defendant  was  appointed  school  collector  for  a  district  by  the 
trustee  thereof,  and  his  appointment  was  duly  filed  according  to  law,  but 
he  failed  to  execute  the  bond  required  by  Education  Law,  §  252,  he  had 
no  authority  to  collect  a  tax,  and  hence  was  liable  in  conversion  for 
seizing  and  seUing  under  the  tax  roU,  with  the  trustee's  warrant  attain- 
ed, certain  personal  property  of  one  who  refused  to  pay  his  school  tax. 

2.  Schools  and  school  districts  ^=s>ioq — ^Dibtrict  tax  collsctos,  failing 

TO  GIVE  bond,  LIABI£  ON  BALE  FOB  TAXES. 

Where  a  duly  appointed  school  district  tax  collector  failed  to  qualify 
by  giving  bond  required  by  Education  Law,  f  252,  and  was  without  au- 
thority to  collect  a  tax,  and  liable  in  conversion  for  seizing  and  selling  per- 
sonal property  of  one  who  refused  to  pay  his  school  tax,  the  fact  that 
owner,  after  the  sale  under  the  tax  warrant  pursuant  to  notice  duly 
posted,  delivered  some  of  property  to  purchaser,  would  not  preclude  his 
action  against  the  collector  for  a  conversion. 

Action  by  Neal  Gray  against  Milton  Hardenbergh;  brought  in  a  Jus- 
tice Court,  for  damages  for  a  conversion  of  personal  property.  Judg- 
ment for  plaintiff,  and  defendant  appeals  upon  questions  of  kw.  Af- 
firmed. 

George  H.  Carpenter,  of  Liberty,  for  appellant. 
Arthur  E.  Conner,  of  Walton,  for  respondent. 

SMITH,  J.  This  action  was  brought  in  a  Justice  Court  to  recover 
damages  for  a  conversion  of  personal  property.  The  defendant  ad- 
mitted, in  his  answer,  the  taking  of  the  property,  and  set  up  in  jus- 
tification that  he  was  the  collector  of  school  district  No.  12,  in  the 
town  of  Rockland,  Sullivan  county,  that  a  tax  roll  and  warrant  for 
the  collection  thereof  had  been  placed  in  his  hands  by  the  trustee  of 
said  district,  and  that  he  had  seized  and  sold  the  property  of  the  plain- 
tiff for  the  purpose  of  collecting  the  tax  assessed  against  him  on  such 
list.  The  trial  before  the  justice  resulted  in  a  judgment  in  favor  of  the 
plaintiff,  from  which  this  appeal  is  taken  upon  questions  of  law. 

[  1  ]  The  proof  shows  that  the  defendant  was  appointed  school  col- 
lector for  district  No.  12  by  the  trustee  of  said  district ;  that  his  ap- 
pointment was  duly  filed  according  to  law ;  that  the  tax  roll,  with  the 
warrant  of  the  trustee  attached  thereto,  was  put  in  his  hands  for  col- 
lection; and  that  he  advertised  the  property  and  sold  the  same  at 
public  sale,  under  such  warrant  and  pursuant  to  notice  duly  posted  for 
that  purpose.    It  is  conceded,  however,  that  the  defendant  failed  to 
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execute  the  bond  required  by  section  252  of  the  Education  Law 
(Consol.  l^ws,  c.  16),  and  the  question  to  be  determined  here  is 
whether  or  not  he  can  justify  the  taking  of  plaintiflTs  property  as  such 
collector  under  his  tax  warrant,  when  he  has  fail^  to  qualify  by 
executing  and  delivering  such  bond. 

I  have  endeavored  to  find  authority  in  the  law  that  would  justify 
me  in  reversing  this  judgment  and  sustaining  the  proceedings  of  the 
school  district  collector  in  levying  upon  and  selling  plaintiff's  prop- 
erty upon  his  refusal  to  pay  his  school  tax.  The  plaintiff  was  a 
property  owner  in  the  district,  and  as  such  was  liable  for  his  share 
of  the  expenses  of  maintaining  the  public  school.  No  possible  in- 
jury or  injustice  could  be  occasioned  to  him  on  account  of  the  col- 
lector's failure  to  execute  a  bond.  ' 

Public  policy  requires  that  public  officers,  acting  in  good  faith  and 
by  virtue  of  their  election  or  appointment,  should  be  protected  in  their 
acts  performed  within  the  regular  scope  of  their  duties.  In  rural 
communities,  far  distant  from  men  familiar  with  the  preparation  and 
execution  of  legal  documents  or  papers,  officers  are  necessarily  se- 
lected and  are  compelled  under  the  law  to  serve,  who  are  unaccustomed 
to  such  duties  and  unfamiliar  with  the  formalities  and  requirements 
prescribed  by  the  statute  to  qualify  them  to  discharge  the  same. 

It  would  seem  that  the  rules  governing  de  facto  officers  and  holding 
their  acts  valid  should  in  the  interest  of  justice  and  public  poliry 
control  in  such  cases.  I  feel,  however,  that  the  weight  of  authority, 
especially  in  this  department,  is  against  such  a  course  in  this  case,  and 
that  the  acts  of  this  defendant  in  seizing  the  plaintiff's  property,  when 
he  had  not  qualified  by  executing  and  delivering  the  bond  required 
by  the  law,  cannot  be  upheld. 

Section  252  of  the  Education  Law  requires  a  collector  of  a  school 
district  to  execute  to  the  trustees  a  bond  before  receiving  the  first  war- 
rant for  the  collection  of  taxes.  Subdivision  2  of  section  232  provides 
that: 

"Tbe  collector  •  *  •  vacates  bis  office  by  not  executing  a  bond  to  tbe 
trustees,  as  bereln  required." 

The  language  of  the  statute  providing  for  the  collector's  bond  is  sub- 
stantially the  same  now  as  it  was  under  the  old  law.  Laws  1864,  c. 
555,  tit.  7,  §  83,  as  amended  by  Laws  1875,  c.  567,  §  24. 

Under  these  acts  the  General  Term  in  this  department  in  the  case 
of  Duntley  v.  Davis,  42  Hun,  229,  has  held  that,  while  the  subsequent 
filing  of  a  bond  by  a  school  collector  would  relate  back,  so  as  to  vali- 
date his  acts  previously  performed,  such  as  posting  of  notices  of  sale 
and  receiving  the  warrant,  yet  he  would  not  be  protected  in  seizing  or 
selling  property,  even  if  such  bond  were  subsequently  executed,  that 
the  giving  of  the  bond  was  mandatory,  and  that  the  collector  could  not 
enforce  a  warrant  before  it  was  executed.  In  the  case  of  WoodhuU 
V.  Bohenblost,  4  Hun,  399,  the  court  says : 

"It  would  seem  •  •  •  that  it  was  the  intention  of  the  Legislature  that 
the  collector  should  have  no  power  to  execute  a  warrant  for  the  collection 
of  a  tax  until  such  bond  is  given." 
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And  in  that  case,  Presiding  Justice  Mullin,  writing  the  opinion,  fur- 
ther says : 

"It  seems  to  me  that  this  provision  of  the  statute  is  mandatory,  and,  as  no 
bond  has  ever  been  given,  the  collector  has  never  had  authority  to  collect 
the  tax." 

[2]  These  decisions  are  binding  upon  this  court,  and  require  me, 
although  reluctantly,  to  affirm  this  judgment.  Under  the  pleadings  and 
the  proofs,  I  think  there  was  shown  sufficient  interference  with  the 
property  of  the  plaintiff  to  authorize  him  to  maintain  an  action  for 
replevin.  The  defendant  levied  upon  the  animal,  advertised  it  for 
sale,  sold  it  at  public  auction,  received  the  money  upon  the  sale,  and 
the  plaintiff  forbade  him  selling  it.  The  fact  that  plaintiff,  after  such 
proceedings,  drove  the  calf  out  and  delivered  it  to  the  purchaser,  would 
not  bar  him  from  maintaining  an  action  for  its  con^rsion.  The  judg- 
ment of  the  justice,  therefore,  must  be  affirmed. 

Judgment  affirmed,  with  costs. 


In  re  HILLIS. 
(Surrogate's  Court,  Delaware  County.    October  20,  1919.) 

1.  WnXfi  ^=»439 — CONTBOLLINQ  EFFECT  OP  MANIFEST  INTENT. 

It  is  a  primary  canon  in  the  construction  of  wills  that,  if  the  provisions 
are  subject  to  construction,  the  manifest  intent  of  testator,  and  not  any 
rule  of  construction,  governs  when  they  come  in  confilct. 

2.  Wills  ^=»440 — Guesses  at  intent  not  pbbhissiblb  in  oonstbuotion. 

In  construing  a  will,  guesses  at  testator's  Intent  will  not  be  Indulged, 
but  the  intention  must  be  clear  from  the  words  of  the  will. 
8.  Wills  «=»449 — Presumption  and  construction  against  intestacy. 

There  is  a  presumption  of  law  that  testator  did  not  Intend  to  die  intes- 
tate as  to  any  portion  of  his  property,  and  that  construction  whidi  will 
prevent  total  or  partial  intestacy  is  to  be  preferred. 

4.  Wills  ^s>450 — Construction  to  give  effect  to  evert  expression. 

The  words  of  a  wiU  are  to  receive  an  interpretation  which  wUl  give  to 
every  expression  some  effect,  rather  than  one  which  wm  render  any  of 
the  expressions  Inoperative. 

5.  WiLiis  ®=s»610(l) — Clause  giving  policy,  balance  of  estate,  and  use  or 

household  goods. 

A  will  reading,  "I  also  give  and  bequeath  to  my  wife  •  •  •  my 
life  insurance  policy,  and  the  ballance  of  my  whole  estate,  and  the  use 
of  all  of  my  household  goods  during  her  lifetime,"  held  to  give  the  widow 
the  life  insurance  policy  and  the  balance  of  the  estate  remaining  after 
payment  of  preceding  legacies,  and  then  to  give  her  the  use  of  the  house- 
hold goods  for  life,  and  not  merely  to  give  her  a  life  estate  in  all  three 
items. 

6.  Executors  and  administrators  ^=9513(10)— Dbgrbb  settling  acoountb 

of  executors  res  judicata. 

Surrogate's  decree,  settling  the  accounts  of  executors  under  Code  Civ. 
Proc.  §  2743  (now  {  2735),  held  conclusive  on  each  party  to  the  proceeding, 
including  an  executor  who  subsequently,  in  a  proceeding  for  construction 
of  the  will,  seeks  to  make  out  that  testator's  widow  is  not  entitled  to  a  life 
policy  and  the  residuary  estate  outright,  as  established  by  the  prior  decree. 

^=9For  other  caae*  seo  bame  topic  &  KEY-NUMBER  in  aU  Key-Numbered  Digeete  A  iDdezee 
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7.  ExECirroBS  and  adhznistbatobs  ^=»296— No  patuknt  to  ufb  tenant  witr- 

OdT  SECUBTTT. 

Residuary  funds,  if  given  for  life  only,  should  not  be  paid  without  se- 
curity. 

In  the  matter  of  the  petition  of  Arthur  W.  Hillis,  mdividually  and 
as  one  of  the  executors  of  the  last  will  and  testament  of  George  M. 
Hillis,  deceased,  to  obtain  determination  as  to  the  validity,  construction, 
and  effect  of  the  will  of  decedent.    Decree  directed  in  conformity  to  the 

opinion. 

Proceeding  under  section  2616  of  the  Code  of  Civil  Procedure  for  the  con- 
struction of  the  seventeenth  paragraph  of  the  last  wm  and  testament  of 
George  M.  HUlis,  deceased.  George  M.  Hillis,  a  resident  of  the  town  of 
Davenport,  county  of  Delaware,  died  on  the  9th  day  of  June,  1911,  leaving 
a  last  will  and  testament  dated  the  17th  day  of  February,  1906,  which  was 
duly  admitted  to  probate  by  the  surrogate  of  the  county  of  Delaware  on  the 
Idth  day  of  June,  1911.  The  executors  therein  named,  of  whom  the  petitioner 
was  one,  duly  qualified.  The  estate  was  administered  upon,  and  on  the  15th 
day  of  July,  1912,  a  decree  of  .the  Surrogate's  Court  of  Delaware  County, 
finally  Judicially  settling  the  accoimt  of  the  executors,  was  duly  made  and 
entered.  Subsequently  satisfactions  6t  the  decree  showing  that  payment  had 
been  made  as  therein  directed  were  duly  filed  in  the  ofiioe  of  the  surrogate  of 
the  county  of  Delaware.  The  final  decree,  after  directing  the  payment  of  com- 
missions, expenses  of  administration,  and  certain  legacies  and  bequests,  di- 
rected the  payment  of  the  residuary  estate  remaining  in  the  hands  of  the  ex- 
ecutors to  the  widow  of  ttie  testator,  Mary  E.  Hillis.  -  No  question  was  raised 
upon  the  Judicial  settlement  of  the  account  of  the  executors,  so  far  as  ap- 
pears by  the  record,  to  the  payment  of  the  residuary  estate  to  the  widow,  and 
the  decree  does  not  in  any  manner  qualify  such  payment  The  amount  di- 
rected to  be  paid  to  the  widow  by  such  decree  is  the  sum  of  $1,845.90. 

Mary  E.  Hillis,  the  widow,  died  on  or  about  the  26th  day  of  April,  1919. 
The  will  of  the  testator  was  of  considerable  length,  and  specifically  disposed 
of  various  articles  of  personal  property,  such  as  one-wine  colored  chair,  one 
new  green  chair,  one  old  green  chair,  "my  best  bed  quilt,"  large  Bible,  gold 
watch  and  chain,  "my  best  easy  chair,"  and  certain  pictures.  The  will  in 
the  third  paragraph  bequeathed  to  testator's  daughter  E}mma  Rosilla  Hillis 
certain  land,  and  "also  all  the  household  goods  contained  in  the  dwelling 
house  occupied  by  me  at  the  time  of  my  death,  excepting  and  reserving  there- 
from all  such  other  household  goods  that  may  be  willed  by  me  to  others,'* 
made  other  provisions  for  the  children  of  the  testator,  and  in  the  seventeenth 
paragraph  provided  as  follows.  Including  the  spelling  and  punctuation: 

^'Seventeenth  I  also  give  and  bequeath  to  my  wife  Mary  B.  Hillis  my  life 
insurance  policy,  and  the  ballance  of  my  whole  estate^  and  the  use  of  all  of  my 
household  goods  during  her  lifetime.*' 

A  codicil  was  subsequently  executed,  altering  some  of  the  provisions  of 
the  original  will,  which  do  not  affect  this  proceeding,  and  which  provided 
for  unborn  grandchildren. 

It  appears  from  the  evidence  that  the  testator  was  a  man  of  substantial 
means  at  the  time  of  his  death.  He  was  78  years  of  age  when  he  died,  and 
about  72  years  of  age  when  the  will  in  question  was  executed.  It  also  ap- 
pears that  at  the  time  of  the  death  of  the  testator  his  widow,  Mary  E.  Hillis, 
was  approximately  74  years  of  age. 

The  court  is  asked  to  construe  the  effect  of  the  seventeenth  paragraph  of 
the  will  of  the  testator  above  quoted.  The  petitioner  claims  the  language 
of  paragraph  17  vested  in  the  wife  of  the  testator,  Mary  E.  Hillis,  a  life  use 
on^  of  the  residuary  estate. 

Gibbs,  Holmes  &  Holmes,  of  Oneonta  (Geo.  M.  Palmer,  of  Coble- 
skill,  of  counsel),  for  petitioner. 
Walter  Scott,  of  Davenport  (Chas.  R.  O'Connor,  of  Hobart,  of 

^3»For  other  caaes  see  same  topic  &  KBY-NUMBBR  In  aU  Key-Numbered  Dlgeats  A  Indexes 
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counsel),  for  Fayette  H.  Hillis,  Emma  Rosilla  Hillis,  and  Spencer  A. 
Hillis,  and  also  for  Fayette  H.  Hillis  and  Spencer  A.  Hillis  as  tem- 
porary administrators  of  the  estate  of  Mary  E.  Hillis. 

McNAUGHT,  S.  This  proceeding  is  instituted  under  the  provisions 
of  section  2615  of  the  Code  of  Civil  Procedure  for  a  judicial  construc- 
tion of  the  seventeenth  paragraph  of  the  will  of  George  M.  Hillis,  de- 
ceased. It  is  contended  hy  the  petitioner  that  the  seventeenth  para- 
graph of  such  will,  which  reads  as  follows : 

"Seventeenth  I  also  give  and  bequeath  to  my  wife  Mary  R  HUlls  my  life 
Insurance  poUcy,  and  the  baUance  of  my  whole  estate,  and  the  use  of  all  of 
my  household  goods  during  Her  lifetime" 

— vested  in  Mary  E.  Hillis,  the  widow  of  the  testator,  only  a  life  use 
of  the  whole  residuary  estate.  The  respondents  contend  that  by  the 
paragraph  in  question  Mary  E.  Hillis  became  vested  absolutely  with 
the  residuary  estate,  except  as  to  the  household  goods,  of  which  she 
was  given  the  use  during  her  lifetime. 

[1]  It  is  a  primary  canon  of  construction  that,  if  the  provisions 
of  the  will  are  subject  to  construction,  the  manifest  intention  of  the 
testator,  and  not  any  rule  of  construction,  govern  when  they  come  in 
conflict.  Delany  v.  Van  Aulen,  84  N.  Y.  16;  Miller  v.  Gilbert,  144  N. 
Y.  68,  38  N.  E.  979;  Matter  of  James,  146  N.  Y.  78,  40  N.  E.  876, 
48  Am.  St.  Rep.  774. 

[2]  It  is  an  inflexible  rule  that  guesses  at  testator's  intention  will 
not  be  indulged  in.  The  intention  must  be  clear  from  the  words  of 
the  will.  Williams  v.  Freeman,  83  N.  Y.  561 ;  Wager  v.  Wager,  96 
N.  Y.  164;  Sweet  v.  Burnett,  136  N.  Y.  204,  32  N.  E.  628. 

[3]  It  is  the  presumption  of  the  law  that  the  testator  did  not  in- 
tend to  die  intestate  as  to  any  portion  of  his  property,  and  that  con- 
struction is  to  be  preferred  which  will  prevent  total  or  partial  in- 
testacy. Schult  V.  Moll,  132  N.  Y.  122,  30  N.  E.  377;  Kalish  v. 
Kalish,  166  N.  Y.  368,  59  N.  E.  917;  Mills  v.  Tompkins,  110  App. 
Div.  212,  97  N.  Y.  Supp.  9;  Matter  of  Goldmark,  186  App.  Div.  447, 
174  N.  Y.  Supp.  595. 

[4]  The  words  of  a  will  are  to  receive  an  interpretation  which  will 
give  to  every  expression  some  eflfect,  rather  than  one  which  will  ren- 
der any  of  the  expressions  inoperative.  Tyndall  v.  Fleming,  123  App. 
Div.  837,  839,  108  N.  Y.  Supp.  239 ;  Matter  of  Tamargo,  170  App. 
Div.  10,  155  N.  Y.  Supp.  845;  Schult  v.  Moll,  132  N.  Y.  122,  30  N. 
E.  377. 

Bearing  these  primary  principles  as  to  the  construction  of  wills  in 
mind,  the  question  arises :  What  was  the  meaning  of  the  testator  m 
the  seventeenth  paragraph  of  his  will  ?  The  testator  gave  his  life  in- 
surance policy  and  the  balance  of  his  whole  estate  to  his  wife,  and  then 
follows  the  clause  which  the  petitioner  claims  relates  back  to  and 
governs  the  absolute  bequest  of  the  insurance  policy  and  the  balance 
of  the  whole  estate,  namely :  "and  the  use  of  all  my  household  goods 
during  her  lifetime." 

There  is  no  ambiguity  about  any  other  provision  of  the  will.  While 
the  instrument  is  not  scientifically  drawn,  yet  every  provision  in  it  is 
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clear,  and  not  obscure,  excepting  only  the  clause  in  question.  The 
testator,  however,  when  he  desired  to  give  the  widow  the  use  of  all 
his  household  goods  during  her  lifetime,  expressly  says  so  in  plain 
language.  If  the  contention  on  the  part  of  the  petitioner  is  correct, 
the  words  "use  of,"  before  *'all  my  household  goods,"  have  abso- 
lutely no  effect,  thus  violating  one  of  the  cardinal  principles  for  inter- 
preting wills.  If  the  testator  intended  to  limit  the  right  of  the  widow 
to  the  life  insurance  policy  and  the  balance  of  his  whole  estate  in  the 
same  manner  as  he  limited  it  as  to  the  household  goods,  namely,  dur- 
ing her  lifetime,  it  is  difficult  to  furnish  a  reason  why  the  expression 
''the  use  of"  should  be  used  in  one  particular  and  omitted  in  the  other. 
If  it  were  permissible  to  guess  at  the  circumstances  when  the  will 
was  executed,  it  might  reasonably  be  said  that  the  last  clause  in  the 
seventeenth. paragraph  was  an  afterthought;  that,  upon  reading  the 
will  over,  the  testator,  and  the  justice  of  the  peace  who  prepared  it, 
found  the  specific  provision  of  the  third  paragraph  in  regard  to  house- 
hold goods,  and,  realizing  that  the  testator  had  disposed  by  specific 
bequest  of  the  household  effects,  it  was  sought  to  correct  what  might 
appear  as  an  injustice  to  the  wife  by  adding  at  the  end  of  the  seven- 
teenth paragraph  the  clause  to  the  effect  the  widow  should  have  the 
use  of  the  household  goods  during  her  lifetime. 

[5]  Taking  the  wfll  as  a  whole,  ascertaining  as  well  as  we  can 
the  testamentary  scheme  and  the  manifest  intention  of  the  testator,  and 
bearing  in  mind  that  all  expressions  of  the  will  must  be  given  effect, 
it  seems  to  this  court  that  the  seventeenth  paragraph  of  the  will  of 
the  testator  must  be  construed  to  mean  exactly  what  it  says,  namely, 
that  it  gave  to  the  widow,  Mary  E.  Hillis,  the  life  insurance  policy 
and  the  balance  of  the  whole  estate  remaining  after  the  payment  of 
the  legacies  preceding  it,  and  then  gave  to  the  widow  "the  use  of"  the 
household  goods  during  her  lifetime.  Any  other  construction  must 
necessary  result  in  the  testator  dying  intestate  as  to  a  large  portion  of 
his  property,  and  the  court  must  indulge  in  the  assumption  he  intended 
to  die  intestate  as  to  such  portion. 

Such  a  construction  would  be  strained,  to  say  the  least.  It  would  be 
contrary  to  what  is  clearly  apparent  from  the  will  itself  that  it  was 
the  intention  of  the  testator  to  dispose  of  his  entire  estate.  Unless  it 
clearly  appears  from  the  instrument  that  the  testator  did  intend  to 
die  intestate,  the  presumption  that  he  did  not  is  conclusive,  and  that 
construction  is  to  be  preferred  which  will  prevent  intestacy.  Cases 
cited  supra.  The  construction  contended  for  by  the  petitioner  cannot 
be  sustained. 

[I]  It  is  a  serious  question  whether  the  petitioner  is  not  concluded 
and  estopped  in  this  proceeding  from  seeking  the  construction  which 
is  contended  for  by  him.  The  executors  of  the  will  of  George  M. 
Hillis  instituted  a  proceeding  for  the  judicial  settlement  of  their  ac- 
counts. All  of  the  parties  to  this  proceeding  were  parties  to  such 
judicial  settlement,  and  the  petitioner  herein  was  one  of  the  execu- 
tors and  accounting  parties.  Upon  such  accounting  a  decree  of  the 
Surrogate's  Court  was  made  and  entered,  which  judicially  settled  the 
accounts  of  the  executors,  and  by  specific  direction  disposed  of  the 
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funds  remaining  in  their  hands,  and  ordered  the  executors  to  pay  them 
to  the  persons  entitled  thereto.  By  the  provisions  of  this  decree  the 
residuary  estate  remaining  in  the  hands  of  the  executors,  amounting  to 
the  sum  of  $1,845.90,  was  directed  to  be  paid  to  Mary  E.  Hillis,  and, 
as  appears  from  the  satisfaction  of  the  decree  subsequently  filed  in 
the  surrogate's  office,  was  so  paid. 

The  account  of  the  executors,  of  whom  petitioner  was  one;  was  in- 
troduced in  evidence  by  the  petitioner.  (Exhibit  C.)  In  Exhibit  C, 
in  schedule  B,  referring  to  debts  uncollected,  amounting  to  $1,453.78, 
it  is  stated : 

"All  of  tlie  above  have  been  assigned  to  tbe  residuary  legatee^  Mary  £. 
Hillis.'* 

Again,  in  schedule  H  of  Exhibit  C  it  is  stated: 

"The  will  bequeathed  various  articles  of  household  goods  and  furniture  to 
the  various  legatees  hereinbefore  named,  but  as  we  have  construed  the  will, 
subject  to  the  life  use  of  the  widow,  and  we  have  delivered  all  such  goods  to 
the  widow  and  residuary  legatee,  Mary  B.  Hillis." 

The  petitioner,  therefore,  as  an  executor  of  the  will  of  the  testator, 
interested  also  as  a  l^atee  and  one  of  the  heirs  at  law  and  next  of 
kin,  himself,  in  a  judicial  proceeding,  construed  and  specifically  acted 
upon  a  construction  of  the  will  exactly  opposite  to  that  for  which  he 
now  contends.    Is  he  in  a  position  to  do  so  ?    It  is  doubtful  at  least 

The  provision  of  the  Code  of  Civil  Procedure  in  effect  when  the 
decree  settling  the  accounts  of  the  executors  was  made  and  filed  is  to 
be  found  in  what  was  then  section  2743  (now  §  2735),  which  read  as  fol- 
lows: 

"Where  an  account  is  judicially  settled  as  prescribed  in  this  article,  and 
any  part  of  the  estate  remains  and  is  ready  to  be  distributed  to  the  creditors, 
legatees,  next  of  kin,  husband  or  wife  of  the  decedent,  or  their  assigns,  tbe 
decree  must  direct  the  payment  and  distribution  thereof  to  the  persons  so  en- 
titled according  to  their  respective  rights.  ♦  ♦  •  Where  the  validity  of  the 
debt,  claim  or  distributive  share  is  admitted  or  has  been  established  upon  the 
accounting  or  other  proceeding  in  the  Surrogate's  Court  or  other  court  of 
competent  Jurisdiction,  the  decree  must  determine  to  whom  it  is  payable, 
the  sum  to  be  paid  by  reason  thereof  and  all  other  questions  concerning  the 
same.  With  respect  to  the  matters  enumerated  in  this  section  the  decree  is 
conclusive  as  a  Judgment  upon  each  party  to  the  special  proceeding  who  was 
duly  cited  or  appeared  and  upon  .every  person  deriving  title  from  such  party." 

Upon  the  judicial  settlement  of  the  accounts,  the  then  surro^te 
must  necessarily  have  determined  under  the  provision  of  the  Code 
cited,  the  rights  of  the  respective  parties  in  relation  to  the  funds 
remaining  in  the  hands  of  the  executors,  and  the  validity  of  the  claim 
of  the  parties  interested  must  have  been  admitted  or  deemed  to  have 
been  establishd  upon  the  accounting.  This  being  true,  the  decree 
under  the  provision  cited  was  conclusive,  and  is  still  conclusive  as 
a  judgment,  upon  each  party  to  the  proceeding.  In  the  case  of  Wil- 
liams V.  Barkley,  165  N.  Y.  48,  54,  58  N.  E.  765,  766,  the  Court  of 
Appeals  said : 

"A  former  adjudication  Is  binding  upon  parties  and  their  privies  and  pre- 
vents them  from  litigating  over  again  such  matters  as  were  previously  at 
issue  between  them  and  were  finally  decided  by  a  competent  court.  If  tbe 
record  of  the  former  proceeding,  although  made  upon  a  motion,  but  after  an 
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Investlgatioii  through  witnesses  examined  and  cross^eizamlned,  ^owb  that 
the  decision  eoiild  not  have  been  made  without  deciding  the  particular  matter 
now  in  controversy,  the  latter  must  be  regarded  as  settled  by  the  preyious 
action  of  the  court,  for  to  litigate  the  fact  anew  would  impeach  the  first 
decision.  Dwight  v.  St  John,  26  N.  T.  203 ;  Demarest  y.  Darg,  32  N.  Y.  281 ; 
Brown  r.  Mayor,  etc.,  66  N.  Y.  885;  Smith  v.  Zalinski,  94  N.  Y.  519;  Culross 
V.  Gibbons,  130  N.  Y.  447  [29  N.  E.  839];  Wells,  Res  Adjudicata,  f  2;  Freeman 
on  Judgments,  §  325. 

There  are  many  other  decisions  to  the  same  effect,  and  the  prin- 
ciple is  well  established.  Dunham  v.  Bower,,  77  N.  Y,  76,  33  Am. 
Rep.  570;  Pray  v.  Hcgeman,  98  N.  Y.  351;  Everett  v.  Everett,  180 
N.  Y.  452,  73  N.  E.  231.  It  is  therefore  apparent  that  the  petitioner 
is  estopped  from  seeking  a  construction  of  the  testator's  will  in  this 
proceeding  different  from  the  construction  upon  which  he  acted 
during  the  administration  of  the  estate  for  which  he  contended  upon 
the  judicial  settlement  of  his  accounts,  and  which  was  adopted  by  the 
court  in  the  decree  settling  such  accounts, 

[7]  It  is  apparent  no  party  to  the  proceeding  understood  that  the 
right  of  Mary  E  Hillis  to  the  residuary  estate  was  in  any  manner 
qualified.  The  decree  did  not  direct  payment  of  the  residuary  fund 
to  her  for  her  use  during  lifetime  only.  The  pa)rment  was  absolute. 
If  the  residuary  estate  was  to  be  paid  to  Mary  E.  Hillis  for  her  life 
only,  it  should  not  have  been  paid  without  security.  Matter  of  Mc- 
Dougall,  141  N.  Y.  21,  35  N.  E.  961. 

The  conclusion  is  irresistible  that  the  petitioner  is  concluded  and 
estopped  from  seeking  the  construction  of  the  seventeenth  paragraph 
of  the  will  of  the  testator  now  claimed  by  him.  All  of  the  parties 
mterested  being  in  court,  however,  the  court  has  construed  the  seven- 
teenth paragraph  of  the  will  of  the  testator  as  above  stated,  so  the 
determination  of  the  court  is  based  upon  other  than  so-called  technical 
grounds. 

.    A  decree  may  be  prepared  in  conformity  to  this  opinion,  and  may 
be  settled  before  the  surrogate  on  any  Monday. 


(100  Misc.  Bep.  112) 

In  re  GREEN'S  ESTATE. 

(Surrogate's  Court,  New  York  County.    October  17,  1919.) 

L  jTn>o]aDNT  <8s»750— Finding  of  nonbesidencb  or  decedent  bes  judicata. 

A  finding  of  the  surrogate  in  a  transfer  tax  proceeding,  a£Elrined  by 

the  Appellate  Diyision,  that  decedent  was  not  domiciled  in  the  state,  is 

res  judicata  on  subsequent  review  of  a  finding  of  the  appraiser  that 

she  was  not  doing  business  in  the  state. 

2.  Taxation  e=»867(l) — ^What  constttutes  '*doinu  businbbs"  undeb  Inhb»- 
iTANOB  Tax  Law. 

The  investment  and  reinvestment  of  a  person's  own  money  did  not  con- 
stitute "doing  business,"  within  Tax  Law,  §  220,  subd.  2,  imposing  a  tax 
on  transfers  of  capital  invested  in  business  in  the  state  by  a  nonresident 
doing  business  in  thie  state. 

[Ed.  Note. — For  other  definitions,  see  Words  and  Phrases,  First  and 
Second  Series,  Doing  Business.] 

^s»For  otber  c«ms  s«e  same  topic  4k  KBT-NUMBER  In  all  Key-Numbered  Dlgeeta  A  Indexes 
178  N.Y.S.— 23 


Digitized  by  VjOOQIC 


354'  178  NBW  TOBK  BUPPliBMBNT  (SUF.  Ct 

8.  WOBbS  AND  PHBASB8— "BUSINXBS.'* 

The  word  ''business'*  is  not  a  technical  term  of  the  common  law,  and« 
standing  alone,  has  no  established  legal  meaning. 

[Ed.  Note.— For  other  definitions,  see  Words  and  Phrases,  First  and 
Second  Series,  Business.] 

4.  COUBTB   ^=»92 — DiOTA  IN   FOBMEB   DECISIONS   NOT  ADJUDICATIONS. 

Dlct^  of  either  foreign  or  domestic  courts,  however  respectable,  are 
not  adjudications.  ^ 

5.  Taxation  e=>867(l) — "Business"  within  Inhebitancb  Tax  Law. 

The  "business"  Intended  by  Tax  Law,  {  220,  subd.  2,  is  some  common- 
law  business  carried  on  by  a  recognized  trader,  mechanic,  shopkeeper, 
etc.,  or  by  some  person  other  than  an  owner  of  an  estate  for  its  benefit 

6.  Taxation  «=»867(1) — ^"Doino  business"  within  Inhkbitance  Tax  Law. 

The  maintenance  of  an  elaborate  ofilce  organization  for  the  investment 
and  reinvestment  of  one's  own  money,  and  the  collection  of  reata  and 
dividends,  does  not  constitute  "doing  business,"  within  Tax  Law,  f 
220,  subd.  2. 

7.  WoEDs  and  phbases — ^"Oapetaust." 

The  word  "capitalist"  has  no  legal  meaning. 

8.  Taxation  ^=9867(1) — ^Nonbesident  "doing  business"  in  the  state  wnsiN 

Tax  Law. 

A  corporation  organized  to  take  over  decedent's  active  investments 
was  not  her  agent,  and  its  transactions  did  not  constitute  the  doing  of 
business  by  her,  within  Tax  Law,  f  220,  subd.  2,  where  the  value  of  se- 
curities transferred  to  it  was  credited  to  her  on  its  books,  and  the 
company  debited  with  a  corresponding  amount,  and  interest  or  dividends 
thereon  were  distributed  by  it  as  dividends. 

9.  Taxation  ($=»58 — Tax  laws  constbued  against  state. 

Taxing  acts  are  construed  strictly  against  the  state,  and  If  a  tax  law 
does  not  escpressly  include  prof^ty^  it  cannot  be  taxed  by  implication. 

Proceeding  to  assess  a  transfer  tax  on  the  estate  of  Hetty  H.  R. 
Green,  deceased.  From  an  order  assessing  the  tax,  the  State  Comp- 
troller appeals.     Affirmed. 

See,  also,  102  Misc.  Rep.  45,  168  N.  Y.  Supp.  364;  184  App.  Div. 
376,  171  N.  Y.  Supp.  494. 

Lafayette  B.  Gleason,  of  New  York  City  (John  B.  Gleason,  of  New 
York  City,  of  counsel),  for  the  state  comptroller. 

Alexander  &  Green,  of  New  York  Ci^  (Charles  W.  Pierson,  of 
New  York  City,  of  counsel),  for  executor. 

FOWLER,  S.  [1]  The  appeal  of  the  state  comptroller  from  the 
order  assessing  a  tax  upon  the  estate  of  the  late  Mrs.  Hetty  Green 
brings  up  for  review  the  finding  of  the  appraiser,  that  she  was  "not 
doing  business  in  this  state,"  within  the  meaning  of  that  phrase  in  the 
last  clause  of  subdivision  2  of  section  220  of  the  Tax  Law  (Consol. 
Laws,  c.  60).  The  notice  of  appeal  contains  also  a  statement  that 
the  state  comptroller  wishes  to  have  reviewed  in  the  Court  of  Appeals 
the  order  of  this  court  and  that  of  the  Appellate  Division  confirming 
the  order  of  this  court  to  the  effect  that  the  deceased  did  hot  have  her 
domicile  in  this  state  at  the  time  of  her  death.  As  the  issue  of  domi- 
cile is  res  ad  judicata,  in  so  far  as  this  court  and  the  court  of  the  Ap- 
pellate Division  are  concerned,  it  cannot  be  further  considered  on  this 
appeal. 

^s^For  other  cases  see  same  topic  &  KEY-NUMBER  In  all  Key^Numbered  Digests  A  Indexes 
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The  history  of  the  taxation  of  thia  estate  is  somewhat  peculiar.  The 
deceased  happened  to  be  a  woman  of  large  estate,  familiarly  known  to 
the  public  and  the  authorities,  and  there  is  some  reason  to  suppose  that 
the  latter  counted  on  her  succession  to  augment  the  resources  of  the 
public  treasury.  Had  Mrs.  Green's  estate  in  her  lifetime  been  managed 
by  agents  or  attorneys,  as  is  the  custom  with  most  women  of  her  con- 
dition, the  present  substituted  contention  of  the  state  comptroller — 
that  she  was  engaged  in  business  in  this  city — would,  in  all  probability, 
not  have  been  made. 

When  Mrs.  Green  came  to  die,  at  the  outset  of  the  contention  oy^ 
death  duties,  due  to  the  state  on  her  succession,  the  taxing  authorities 
first  claimed  that  she  had  died  a  resident  of  this  state,  and  that  her  es^ 
tate  was  taxable  as  that  of  a  nonbusiness  resident.  I  found  that  she 
was  not  a  resident  of  this  state,  but  of  Vermont,  and  therefore  not 
taxable  on  the  grotmd  of  residency.  My  judgment  was  affirmed  on  ap- 
peal. 99  Misc.  Rep.  582,  164  N.  Y.  Supp.  1063;  179  App.  Div.  890, 
165  N.  Y.  Supp.  1088.  Defeated  in  their  claim  as  to  Mrs.  Grecm's 
last  domicile,  the  state  next  turned  about,  and  asserted  t^at  her  capital 
was  employed  in  "business"  in  this  state,  and  was  for  that  reason  tax- 
able. This  point,  after  due  deliberation,  I  also  decided  adversely  to 
the  state  of  New  York.  102  Misc.  Rep.  45, 168  N.  Y.  Supp.  364.  The 
Appellate  Division,  however,  reversed  my  judgment  on  that  last  point 
(184  App.  Div.  376,  171  N.  Y.  Supp.  494),  and  remitted  the  taxation 
for  furthel-  inquiry,  on  very  general  principles,  I  think,  with  due  de- 
ference, of  an  administrative,  rather  than  a  legal,  nature.  Under  the 
authorities  no  legal  error  by  me  was  specified  by  the  Appellate  Di- 
vision, nor  could  be,  for  no  evidence  had  been  excluded  by  the  apprais- 
er except  under  the  authority  of  the  Supreme  Court  of  the  United 
States. 

As  the  Appellate  Division  did  not  specifically  indicate  the  particular 
questions  which  they  deemed  improperly  •  excluded  by  the  appraiser, 
the  appraiser  to  whom  the  matter  was  again  remitted,  in  accordance 
with  the  direction  of  the  Appellate  Division,  thought  it  best  on  the  re- 
hearing to  admit  all  the  evidence  of  any  kind  submitted  by  the  state 
comptroller.  Thus  the  last  inquisition  conducted  by  the  appraiser  in 
relaticm  to  the  '*business"  of  the  deceased  in  this  state  prior  to  her 
death  is  now  very  full,  and  the  appraiser's  report  contains  all  the  facts 
which  a  painstalang  and  thorough  investigation  on  the  part  of  the  at- 
torney for  the  state  comptroller  could  by  any  ingenuity  develop.  The 
second  inquisition,  so  directed  as  aforesaid  by  the  Appellate  Division, 
was,  in  other  words,  so  conducted  as  to  enable  the  state  comptroller 
to  submit  all  the  evidence  in  his  possession  tending.to  prove,  either  in- 
ferentially  or  otherwise,  that  the  deceased  at  the  time  of  her  death  was 
doing  business  in  this  state.  And  again  the  appraiser  has  found  that 
Mrs.  Green  was  not  doing  business  in  this  state  within  the  meaning  of 
subdivision  2  of  section  220  of  the  Tax  Law. 

It  is  important,  I  think,  to  notice  that  in  the  conclusion  of  the  opinion 
by  Mr.  Justice  Sheam  (184  App.  Div.  376,  171  N.  Y.  Supp.  494)  it  was 
said: 

''Such  an  inquisition  should  not  be  made  oppressive  or  vexatious,  but, 
teing  prosecuted  in  good  faith,  should  be  sanctioned  in  so  far  as  it  tends  to 
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develop  r^erant  facts.  This  amendment  of  the  statute  may  result  in  an 
enormous  gain  for  the  state  in  taxable  property,  and  save  for  the  state  great 
sums  in  taxes  which  have  hitherto  been  lost  by  the  practioe  of  persons  who, 
hikving  great  fortunes  invested  as  capital  in  this  state,  escape  their  just  share 
of  taxation  for  the  protection  tJtat  the  state  affords  to  their  capital  by  main^ 
ta4rUng  a  domicile  in  some  other  state.  Respecting  the  inquisition  which  the 
law  authorizes  the  comptroller  to  make  in  order  to  determine  whether  the 
estate  of  a  decedent  is  subject  to  taxation,  the  policy  of  the  court  should  be 
one  of  encouragement  and  not  of  repression.  The  order  appealed  from  should 
be  reversed  and  the  taxing  order  modified,  by  directing  that  the  report  be  re- 
mitted to  an  appraiser  for  the  purpose  of  ascertaining  the  amount  of  capital 
Invested  by  the  decedent  In  the  state,  and  whether  the  decedent  was  doing 
business  in  the  state^  with  costs  to  appellant" 

It  is  obvious  that  the  portion  of  the  opinion  just  quoted  refers  to 
both  economic  matters  and  matters  purely  of  pubUc  polity.  There  was 
nothing  in  the  evidence  to  warrant  any  implication  that  in  this  state 
any  ridi  escaped  taxation,  or  that  Mrs.  Green  was  among  those  who  so 
did  escape.  It  may  be  so,  but  such  an  inference  was  dehors  the  proofs 
in  this  case.  ^Consequently  I  feel  at  liberty,  but  for  strictly  juridical 
and  ethical  purposes,  to  consider  the  same  economic  matters  and  mat- 
ters of  public  polity  outside  of  the  case,  but  at  greater  length.  In 
democratic  republics,  with  universal  suffrage,  the  growing  danger  of 
injustice  is  not  to  the  poor,  but  to  people  of  property.  We  should  re- 
member that  other  great  states  have  failed  in  the  past  when  the  coun- 
try swarmed  with  a  consuming  hierarchy  of  extortion,  and  the  receiv- 
ers of  taxes  outnumbered  the  taxed,  who  were  destroyed  under  forms 
of  law. 

Before  proceeding,  let  me  refer  first  to  the  several  inconsistent  posi- 
tions before  mentioned  of  the  state  taxing  agents.  Formerly  in  all  le- 
gal proceedings  a  party  public  or  private,  having  relied  on  an  express 
state  of  facts  as  the  basis  of  legal  relief,  was  not  permitted  afterwards 
to  shift  his  ground  by  a  subsequent  assertion  of  other  matter,  abso- 
lutely contradictory  of  the  first  state  of  facts  set  forth  in  the  earlier 
position  or  pleading.  It  was  then  held  in  law,  as  it  is  still  maintained 
in  logic,  that  inconsistent  assertions  are  mutually  -destructive.  There 
was  manifestly  great  good  sense  in  this  conclusion,  for  in  logic  no 
proper  argument  can  be  carried  on  when  the  premises  are  contradic- 
tory, and  in  law  no  relief  ought  to  be  obtainable  where  the  plaintiff 
relies  on  contradictory  facts.  Although  in  modern  times  inconsistent 
defenses  are  freely  tolerated,  inconsistent  causes  of  action,  I  am 
happy  to  say,  are  not  yet  regarded  with  much  favor  by  the  courts. 
United  States  V.  Co.  v.  Schlegel,  143  N.  Y.  at  page  541,  38  N.  E.  729; 
Societa  Italiana  v.  Sulzer,  138  N.  Y.  468,  34  N.  E.  193.  In  tax  inquir- 
ies of  this  kind  the  growing  judicial  tendency  seems  to  be  to  allow  the 
state  authorities  the  greatest  latitude,  whether  their  positions  or  claims 
against  citizens  are  consistent  or  inconsistent.  Many  courts  seem  to 
think  that  in  mixed  controversies,  partly  legal  and  partly  economic 
or  political,  the  state  authorities  stand  in  a  different  position  from 
other  claimants.  As  a  tax  proceeding  is  a  quasi  litigation,  this  defer- 
ence to  the  sovereign  people  may  be,  perhaps,  politically  and  morally 
justifiable  on  that  ground,  although  personally  I  venture  to  think  not. 

It  is  common  knowledge  that  the  scope  and  objects  of  taxation  by 
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the  state  are  being  greatly  extended  in  modern  times.  It  is' claimed  by 
people  of  property  that  they  are  being  more  and  more  placed  at  a  rela- 
tive disadvantage  in  the  state  and  nation,  with  the  growing  danger  that 
both  private  right  and  private  property  as  hitherto  understood  may  be 
subverted.  That  the  modem  processes  of  taxation  are  being  subtly 
misapplied  to  the  ends  of  the  socialistic  movement  is  generally  admit- 
ted by  professional  economists.  All  sorts  of  social  reforms,  to  be 
brought  about  through  processes  of  taxation,  are  in  the  political  air, 
with  the  result  that  to  many  deep-thinking  men  the  economic  future 
is  fuU  of  dubious  signs.  Some,  indeed,  profess  that  a  political  and  so- 
cial strife  has  already  been,  declared  in  the  regions  of  taxation,  and 
people  of  property  are  beginning  to  claim  that  taxation  in  aid  of  so- 
cial reform  is  a  clear  usurpation  and  unconstitutional.  It  is  in  sucK 
a  moral  and  political  atmosphere,  whether  we  like  it  or  not,  that  this 
simple  case,  and  hundreds  Uke  it,  come  on  at  the  present  time  to  be 
heard  by  the  courts.  When  taxation  enters  on  a  phase  of  social  and 
political  strife  between  the  taxing  authorities  of  the  people  and  the 
taxed,  it  is  obvious  that  nothing  connected -with  the  history  of  taxation 
is  likely  to  be  ignored  even  in  courts  of  justice. 

But  if  wholly  irrelevant  in  courts  of  justice  it  is  useful  in  argument 
to  notice  the  character  of  some  of  the  objections  now  being  urged  by 
taxpayers  to  modem  schemes  of  taxation.  They  say,  for  example, 
that  an  examination  of  the  budget  of  most  states  discloses  that  the 
annual  tax  levies  are  devoted,  first,  to  the  improvident  funded,  or  in- 
terest-bearing, debts,  and  next  to  public  improvements  or  social  better- 
ments, and  only  lastly  to  the  purpose  of  carrying  on  the  business  of 
government.  This  they  assert  is  tmjust  and  unconstitutiot^al,  and  many 
clainl  that  there  ought  not  to  be  a  state  funded  debt,  or  taxation  for  any 
other  object  than  carrying  on  the  expenses  of  actual  government.  No 
good  citizen  objects  to  taxation,  I  take,  it,  when  the  tax  is  levied  for 
die  actual  purposes  of  government  itself.  Many  taxpayers  do  object 
to  the  new  and  more  extended  purposes  and  objects  of  modern  taxa- 
tion. Some  object  to  a  funded  public  debt  because  it  engenders  ex- 
travagance and  waste  and  war. 

The  existence  of  a  public  debt  came  very  late  in  the  history  of  Euro- 
pean states,  and  in  England  it  does  not  antedate  the  reign  of  William 
and  Mary.  The  doubtful  honor  of  inaugurating  deferred  public  debts 
in  England  is  due  to  Charles  Montague,  Earl  of  Halifax,  who  on  De- 
cember 15, 1692,  proposed  to  raise  a  million  of  money  by  way  of  a  loan 
and  thus  decrease  the  taxes.  Soon  after  1692,  and  the  inauguration  of 
a  permanent  public  debt  in  England,  the  distinguished  philosopher  and 
historian,  David  Hume — ^no  mean  economist — denounced  the  new 
expedient  of  a  national  debt  as  unsound,  and  he  prophesied  that  debts 
incurred  on  the  public  credit  would  ultimately  destroy  the  state.  There 
is  now  a  disposition  in  some  quarters  to  regard  Hume's  conclusion  as 
not  devoid  of  foundation.  Economists  are  beginning  to  be  extremely 
apprehensive  about  the  results  of  modem  democratic  theories  of  both 
taxation  and  permanent  public  debts. 

We  have  now  noticed,  but  only  rapidly  and  cursorily,  some  of  the 
great  economic  and  philosophic  claims,  now  being  made,  concerning 
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schemes  of  modem  taxation.  It  has  not  been  thought  necessary  to  de- 
tail the  socialistic  claims.  The  leveling  principles  of  the  Socialists  and 
coUectivists  are,  in  regard  to  taxation  of  the  rich,  already  only  too 
familiar.  The  public  discussion  concerning  constitutional  taxation 
would  not  have  been  noticed  at  this  time  had  it  not  been  for  the  reason 
mentioned  at  the  outset.  To  every  public  question,  including  taxa- 
tion, there  are  two  sides.  One  is  apt  to  be  as  right  as  the  other. 
The  truth  is  generally  to  be  found  in  via  media. 

The  foregoing  recital  of  the  public  controversy,  now  being  waged  in 
regard  to  taxation,  is  somewhat  tmusual,  and  it  may  be  thought  to 
have  no  proper  place  in  an  orthodox  legal  opinion — ^which  is  tradition- 
ally a  dry,  formal  syllogism,  too  often  lexically  defective,  but  usually 
more  or  less  condensed,  according  to  the  superior  skill  in  that  line  of 
the  particular  judge.  While  a  long  discussion  of  the  moral  atmosphere 
of  the  subject-matter  of  litigation  may  not  be  relevant  to  points  of 
law  raised  in  a  particular  litigation,  it  may,  nevertheless,  be  impor- 
tant to  the  result.  This  fact  was  recognized  by  the  great  leaders  of 
the  bar  in  classical  times,  and  is  still  recognized  on  Sie  continent  of 
Europe.    It  has  been  well  said :  , 

"That  the  ancient  legal  arguments,  so  fftmlUar  as  standards  of  forensic 
skill  to  modern  scholars,  were  always  irrelevant  according  to  the  rules  of 
modem  Anglo-American  procedura" 

But  we  must  remember  that  nevertheless  it  has  been  also  said  that 
such  arguments  reflected  great  credit  on  the  standards  of  ancient  civi- 
lization. 

The  question  thus  presented  to  me  for  determination  is  whether  the 
additional  evidence  submitted  to  the  appraiser  upon  the  new  hearing 
warrants  a  conclusion  contrary  to  that  at  which  I  arrived  in  my  prior 
decision.  102  Misc.  Rep.  45,  168  N.  Y.  Supp.  364.  I  have  given  care- 
ful consideration  to  the  opinion  of  the  Appellate  Division  directing 
a  reversal  of  the  order  entered  on  my  previous  decision,  but  have  been 
unable  to  discover  there  the  enunciation  of  any  principle  determinative 
of  the  question  presented  by  the  facts  upon  whidi  the  conclusion  of  the 
appraiser  is  based.  That  court  in  the  course  of  its  opinion  did  state 
(184  App.  Div.  380, 171  N.  Y.  Supp.  496)  : 

"The  evidence  taken  before  the  appraiser  Is  Insuificient  to  determine  whether 
Mrs.  Green  was  merely  making  investments  of  surplus  Income  from  time  to 
time,  and,  if  so,  whether  this  was  done  in  such  a  manner,  in  such  volume,  and 
so  regularly  and  frequently  as  to  present  the  question  whether  the  course  of 
dealing  constituted  doing  business;  or,  on  the  other  hand,  whether  she  was 
engaged  in  the  business  of  money  lending." 

[2]  The  sentence  quoted  would  seem  to  indicate  that  the  learned 
justice  who  wrote  the  opinion  of  the  Appellate  Division  was  inclined 
to  think  that  money  lending  by  a  capitalist,  or  the  making  of  mvest- 
ments  of  surplus  income  from  time  to  time  in  this  state,  when  done 
regularly  and  frequently  by  a  non-resident,  a  citizen  of  another  state, 
would  constitute  doing  ^'business"  in  this  state  within  the.  meaning 
of  the  last  clause  of  subdivision  2  of  section  220  of  the  Tax  Law.  If 
such  intimation  were  established  law,  the  evidence  in  this  matter  might 
possibly  justify  a  finding  that  the  intangible  property  of  the  decedent 
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invested  hei'e  was  subject  to  a  tax  tinder  subdivision  2  of  section  220 
of  the  Tax  Law,  if  it  is  shown  that  the  late  Mrs.  Green  loaned  her  own 
money,  and  invested  considerable  sums  of  money  in  securities  in  this 
state,  and  not  only  reinvested  the  interest  or  dividends  on  such  invest- 
ments, but  f requentlv  changed  the  form  of  such  investments.  In  the 
absence,  however,  of  a  formal,  jurisdictional  and  authoritative  state- 
ment of  the  law  by  any  court  to  that  effect,  I  am  inclined  to  adhere 
to  the  opinion  expressed  by  me  when  the  matter  was  first  before  me 
for  consideration,  viz.,  that  the  investment  and  reinvestment  of  a  per- 
son's own  money  does  not  constitute  doii^  business  within  the  mean- 
ing of  subdivision  2  of  section  220  of  the  Tax  Law. 

Precisely  what  the  Tax  Law  (subdivision  2  of  section  220,  "or  when 
the  transfer  is  by  will  or  intestate  law  of  capital  invested  in  business  in 
this  state  by  a  non-resident  of  the  state  doing  business  in  the  state 
*  *  *  ")  intends  by  doing  "business"  is  ambiguous.  The  use  of  an 
equivocal  term  such  as  "business,"  in  a  statute  is  certainly  unfortunate. 
Equivocal  terms  should  never  be  employed  in  drafting  statutes.  Such 
words  as  "trade,"  "conamerce,"  or  "brdcerage,"  on  the  other  hand,  have 
a  settled  and  definite  common-law  meaning,  and  could,  I  think,  with  ad- 
vantage have  been  substituted  for  the  word  "business"  in  section  220  of 
the  Tax  Law.  To  ascertain  the  meaning  of  words  we  must  not  hesi- 
tate to  resort  to  any  source  of  information,  even  that  furnished  by  in- 
telligent pedantry. 

In  all  languages  the  word  "business"  standing  alone,  is  equivocal,  or. 
one  which  depends  on  context  for  its  definition;  e.  g.,  private  busi- 
ness is  not  public  business.  For  this  reason  the  definitions  of  "busi- 
ness," contained  in  English  dictionaries,  are  not  regarded  by  courts  as 
adequate  for  legal  conclusions.  Parker  Mills  v.  Com'r  of  Taxes,  23 
N.  Y.  at  page  244.  Although  the  lexicographers  fail  us,  in  this  in- 
stance, there  are  certain  settled  granmiatical  and  logical  principles 
which  logicians  and  the  grammarians  employ  in  order  to  determine  when 
a  vocable  is  absolute  or  relative  in  meaning,  complete  in  itself  or  of  an 
adjective  character.  These  principles  can  aid  us.  All  words  are  ei- 
ther equivocal  or  without  equivocation;  that  is  to  say,  relative  or  ab- 
solute in  meaning.  So  all  verbs  are  either  of  complete  or  incomplete 
predication.  Res  and  negotium  in  Latin,  pragma  in  Greek,  chose  in 
Frendx,  "thing"  and  "business"  in  English,  are  specimens  of  equivocal 
words  which  require  to  be  complemented,  as  the  grammarians  say,  by 
amplification  and  qualification  or  locution,  before  an  accurate  logical 
or  legal  definition  is  possible.  They  are  words  of  compoimd  signifi- 
cance, not  simple  terms.  Now,  the  noun  "business"  is  the  correla- 
tive abstract  of  the  neuter  verb  "to  be  busy."  This  particular  verb  is 
used  only  in  the  middle  voice  in  Greek  or  French,  and  it  is  so  used 
logically  in  English.  Verbs  used  only  in  the  middle  voice  are  incom- 
plete in  significance  and  predication.  Such  are  the  tests,  I  believe,  by 
which  the  scientists,  logicians,  and  grammarians  determine  whether 
terms  are  or  are  not  definable  of  themselves.  By  the  tests  indicated 
the  noun  "business'  and  the  verb  "to  be  busy"  have  no  definite  meaning 
standing  alone. 

[8]  It  is  also  obvious,  as  the  cases  hold,  that  the  word  ^'business," 
standing  alone,  has  not  an  established  legal  meaning.    For  this  reason 
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courts  in  affixing  a  complement,  in  order  to  arrive  at  a  l^al  defini- 
tion in  a  particular  instance,  should  nevef'  supply  the  complement  by  a 
resort  to  political  or  economic  theories,  always  transitory,  unless  in  ^ 
few  instances  when  a  priori.  Otherwise  economic  or  political  bias  of 
individuals  composing  courts  may^  attach  opposite  meanings  to  am- 
biguous terms  in  tax  laws,  according,  for  example,  as  the  politics  or 
the  political  economy  of  the  moment  favors  the  poor  or  condemns 
the  rich  of  the  community.  Definition  in  courts  of  justice  should  de- 
pend on  the  law  and  the  law  alone,  which  knows  neidier  poor  nor  rich 
except  in  actions  in  forma  pauperis.  In  law  every  individual  is  per- 
sona. It  was  for  this  reason  that  I  have  given  a  short  history  of  some 
indeterminate  principles  of  taxation  in  order  to  rebut  the  implication 
that  the  rich  should  be  condemned  or  the  poor  favored  in  tax  cases  by 
a  judicial  definition. 

I  have  stated  that  the  word  '^business"  is  not  a  technical  term  of  the 
common  law.  Every  science  has  its  appropriate  terminology.  In 
drafting  statutes  it  is  highly  desirable  to  employ  such  terms  as  "'trade," 
"commerce,"  etc.,  which  have  a  settled  meaning  by  the  common  law, 
for  at  each  repetition  of  such  terms  they  retain  the  common-law  signifi- 
cance. Despard  v.  Churchill,  53  N.  Y.  192,  199;  Perkins  v.  Smith, 
116  N.  Y.  441,  23  N.  E.  21 ;  Waters  &  Co.  v.  Gerard,  189  N.  Y.  302, 
82  N.  E.  143,  24  I^  R.  A.  (N.  S.)  958,  12  Am.  St  Rep.  886,  12  Ann. 
Cas.  397;  South  Carolina  v.  United  States,  199  U.  S.  437,  449,  450,  26 
Sup.  Ct.  110,  50  L.  Ed.  261,  4  Ann.  Cas.  737. 

How  equivocal  the  noun  "business"  really  is  will  be  readily  perceiv- 
ed by  trite  examples.  If  a  master  is  engaged  in  playing  a  game,  his 
servant  may  reply  to  a  visitor,  "You  cannot  see  the  master  now,  he  is 
busy ;"  the  business  being  a  game  of  whist.  A  gentleman  gone  out  to 
a  church  vestry  meeting  is  sometimes  said  to  have  gone  "out  on  busi- 
ness," or  to  be  engaged  on  business.  If  I  go  a-fishing  in  this  state, 
I  am  not  a-doing  business  there;  but  if  a  fishmonger  goes  a-fishing  to 
replenish  his  stall  in  this  city  he  is  doing  business  within  the  Tax  I^w. 
It  is  because  of  the  ambiguity  denoted  that  the  courts  properly  say 
that  the  colloquial  word  "business"  if  used  in  statutes  is  among  the 
most  indefinite  in  the  English  language.  Parker  Mills  v.  Commissioner 
of  Taxes,  23  N.  Y.  242;  Flint  v.  Stone  Tracy  Co.,  220  U.  S.  107,  171, 
31  Sup.  Ct.  342,  55  L.  Ed.  389,  Ann.  Cas.  1912B,  1312;  Smith  v.  An- 
derson, 15  Ch.  Div.  247,  258. 

[4]  No  adjudication  in  the  courts  of  this  state  or  in  the  federal 
courts  which  is  decisive  of  this  appeal  has  been  cited  to  me.  Dicta  of 
either  foreign  or  domestic  courts,  however  respectable,  are  not  ad- 
judications. It  must  be  obvious  that  a  repetition  of  the  same  character 
of  transactions  is  not,  as  sometimes  said  in  the  cases,  the  true  test  of 
"business,"  as  contradistinguished  from  investment  or  employment  of 
capital  by  a  non-business  person.  It  is  easy  to  conceive  of  an  organiz- 
ed speculative  "business,"  conducted  by  a  firm  regularly  organized  for 
trade,  where  every  successive  transaction  is  entirely  different  from  all 
its  predecessors.  That  firm  ought  to  be  held  to  be  engaged  in  business 
notwithstanding  its  transactions  all  differ  and  are  never  repeated. 

[5,8]  No  matter  how  often  repeated  or  continuous  transactions 
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may  be,  if  condticted  by  persons  not  in  trade  or  commerce  for  purposes 
of  investment  of  capital  and  income,  they  do  not,  I  think,  constitute 
'^business"  within  the  meaning  of  the  Tax  Law.  Smith  v.  Anderson, 
15  Ch.  Div.  247.  Investments,  for  example,  even  the  most  speculative, 
if  made  by  executors  or  trustees  of  an  estate,  even  though  often  re- 
peated and  continuous,  woUld  clearly  not  constitute  doing  "business" 
within  the  meaning  of  the  Tax  Law.  It  is  not,  then,  as  sometimes  said 
in  the  cases,  the  repetition  of  transactions,  or  even  their  continuity, 
which  is  the  legal  test  of  doing  business.  The  business  intended  by 
the  Tax  Law  is  some  common-law  business,  carried  on  by  a  recogniz- 
ed trader,  mechanic,  shopkeeper,  merchant,  banker,  broker,  manufac- 
turer, or  by  some  person  odier  tiban  an  owner  of  a  private  estate  for 
the  benefit  of  that  estate  alone. 

[7]  Nor  is  an  elaborate  office  organisation  the  legal  test  of  doing 
business.  Large  private  estates  often  require  clerks,  bookkeepers,  and 
sometimes  an  extensive  office*  They  constantly  reinvest  surplus  mon- 
eys, collect  rents  and  dividends,  often  buy  shares  or  other  securities 
and  resell  them,  and  yet  the  management  of  the  estate  is  not,  I  think, 
to  be  regarded  as  engaged  in  business  in  the  sense  in  which  a  trader, 
a  merchant,  or  a  broker  is  engaged  in  business.  The  management  of 
an  estate  is  not  the  doing  of  business  within  the  meaning  of  the  law. 
A  person  living  on  his  rents  and  the  profits  of  capital  is  not  "doing 
business''  at  common  law,  because  he  reinvests  his  surplus  or  loans 
his  capital  wherever  he  can  to  his  advantage. 

I  have  been  able  to  find  no  adjudications  decisive  of  this  matter  and 
none  have  been  cited  to  me.  When  our  own  law  furnishes  no  precise 
authority  for  the  solution  of  legal  problems  it  is  always  well  to  look 
into  that  great  fountain  of  modern  rights  and  legal  principles,  the 
civil  law,  and  see  what  illustration,  if  any,  it  offers.  While  such  an  il- 
lustration would  not  in  our  system  be  authoritative  (m  such  a  point  as 
this  now  before  me,  it  will  be  instructive,  because  it  discloses  the  best 
and  most  highly  scientific  legal  thought  of  all  the  ages  Imown  to  us. 

In  Rome,  in  the  days  of  the  republic,  certain  kinds  of  money  trans- 
actions were  already  divided  into  public  and  private,  publicum  vel 
privatum  negotium.  Business  men  were  then  classed  in  law  as  nego- 
tiatores  and  publicani.  The  business  of  a  public  character  was  conduct- 
ed by  those  called  "publicani,"  organized  in  joint-stock  associations 
known  as  "societates  publicanorum."  See  Cic.  de  provinces  consulari- 
bus  V.  12.  There  is  little  doubt  now  entertained  I  think  by  the  best 
scholars,  that  shareholders  in  the  Roman  societates  publicanorum,  al- 
though not  publicani,  were  not  negotiatores.  In  other  words,  although 
interested  in  the  profits  of  the  public  undertaking,  they  were  not  per- 
sonally engaged  in  that  business.  In  this  respect  our  modem  law 
conforms  precisely  with  the  Roman  law.  People,  etc.,  v.  Tax  Com- 
missioners, 23  N.  Y.  242;  McCoach  v.  Minehill  Ry.,  228  U.  S.  295, 
33  Sup.  Ct.  419,  57  L.  Ed.  842. 

It  is  a  curious  parallel,  worth  mentioning,  that  the  dealings  of  these 
Roman  shareholders,  2,000  years  ago,  in  shares  of  the  public  companies 
"were  ordinarily  conducted  in  the  forum  which  is  only  lately  beginning 
to  be  recognized  as  having  been  among  many  other  things  a  sort  of 
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Roman  stock  exchange  or  bourse.  Cicero  himself,  as  well  as  most  of 
his  friends,  were  much  mixed  up  in  the  forum,  as  shareholders  with 
these  public  companies,  of  one  of  which  he  achnits  that  he  was  also 
counsel.  But  nowhere  are  Cicero  or  his  friends  classed  among  the 
negotiatores.  They  were  simply  what  in  modem  times  in  America  are 
popularly  known  as  "capitalists"  or  investors. 

[8]  "Capitalist"  has  no  legal  meaning  and  it  is  used  colloquially 
often  in  a  wrong  sense.  In  some  provincial  cities  of,  this  country  it 
is  not  unusual  td  see  gentlemen  of  inherited  fortunes,  never  engaged 
in  business  of  any  kind,  described  in  the  city  directories  and  local  jour- 
nals as  "capitalists."  I  know  of  such  instances.  This  classification  of 
the  directories  seems  to  be  in  deference  to  some  extreme  democratic 
conception  that  every  possessor  of  capital  is  "in  business."  Popularly 
every  one  in  America  is  presumed  to  have  some  sort  of  occupation  and 
consequently,  men  of  fortune,  of  no  precise  calling,  are,  by  directory 
makers,  sometimes  described  according  to  the  imaginary  business, 
roughly  presumed  in  sc»ne  sort  to  be  carried  on  by  all  men  of  means. 

That  inexhaustible  reservoir  of  juridical  conceptions,  the  Rcnnan 
law,  recognized  2,000  years  ago  &  distinction  between  "capitalists," 
who  loaned  their  own  money  for  their  private  account,  and  bankers 
and  other  "argentarii,"  who  acted  as  middlemen  in  making  loans,  keep- 
ing what  were  called  "tabemae  argentariae,"  or  "money  shops,"  where 
the  public  resorted,  whereas  the  Roman  capitalists  kept  no  such  shops 
and  were  not  classed  among  the  "negotiatores,"  or  people  of  business. 
The  people  who  kept  tabemae  argentariae,  or  money  shops,  were  nego- 
tiatores, or  engaged  in  business.  It  is  very  dear  that  in  Roman  law  a 
rich  Roman  2,0S)  years, ago  might  have  loaned  and  invested  and  re- 
invested her  billions  of  sesterces  at  her  private  chambers,  or  private  of- 
fice, if  you  please,  without  any  danger  of  being  classed  by  the  public 
authorities  with  the  negotiatores,  and  accused  of  carrying  on  "busi- 
ness," provided  she  had  not  opened  a  tabema  argentaria,  or  money 
shop,  where  the  public  could  resort  for  transactions  of  their  own. 
Now  this  the  evidence  before  the  New  York  appraiser  shows  that  Mrs. 
Green  never  did.  She  kept  no  "open  shop"  or  place  of  resort  for  the 
public.  She  made  no  ti^nsactions  but  her  own,  and  in  a  legal  sense 
such  transactions  were  not  her  "business,"  but  her  private  affairs,  of 
no  actual  or  lawful  concern  to  the  state. 

[9]  The  appraiser's  report  shows  that  Mrs.  Green's  investments  in 
the  state  of  New  York  consisted  of  deposits  in  banks,  mortgages  on 
New  York  real  estate,  purchases  of  New  York  City  bonds  and  corpo- 
rate stock,  and  certificates  of  deposit.  It  also  shows  that  she  invested  in 
similar  securities  or  deposited  in  banks  to  her  credit  the  income  de- 
rived from  these  investments,  and  that  a  substantial  part  of  the  de- 
posits in  banks  consisted  of  income  from  her  various  investments. 
There  is,  however,  no  proof  that  she  maintained  an  office  in  New  York 
for  the  transaction  of  business,  or  that  she  held  herself  out  to  the  pub- 
lic as  a  banker  or  a  broker  or  a  money  lender.  Her  business  consisted 
in  canng  for  her  own  property.  The  Westminster  Company,  which 
was  incorporated  under  the  laws  of  New  Jersey,  with  a  capital  stock 
of  1,250  shares,  of  which  630  belonged  to  the  decedent,  was  organized 
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for  the  purpose  of  taking  over  her  active  investments  or  those  which 
required  a  frequent  signing  of  papers.  The  books  of  the  company 
show  that  at  the  time  of  Mrs.  Green's  death  it  owed  her  about  $26,- 
000,000.  Her  son  was  the  president  and  active  head  of  the  company. 
When  her  securities  were  transferred  to  the  company,  their  value  was 
credited  to  her  accotmt  on  the  books  of  the  company,  and  the  company 
was  debited  with  a  corresponding  amount.  When,  however^  the  inter- 
est or  dividends  on  such  securities  were  received  by  the  company,  they 
were  distributed  to  the  stockholders  in  the  form  of  dividends,  and  not 
credited  to  the  personal  account  of  the  decedent.  The  company,  there- 
fore, was  not  an  agent  of  the  decedent  in  the  transaction  of  her  busi- 
ness but  a  corporation  transacting  its  own  business  of  investing  and 
reinvesting  securities.  It  seems  to  me,  therefore,  that,  as  stated  in  my 
previous  opinion  (102  Misc.  Rep.  45,  168  N.  Y,  Supp.  364),  the  busi- 
ness conducted  by  the  Westminster  Company  was  not  the  business 
of  the  deceased,  and  that  the  transactions  of  the  company  did  not  con- 
stitute the  doine  of  business  by  the  decedent  in  this  state  within  the 
meaning  of  subdivision '2  of  section  220  of  the  Tax  Law  (Parker  Mills 
V.  Com'rs,  etc.,  23  N.  Y.  242;  McCoach  v.  Minehill  Ry.,  228  U.  S. 
295,  33  Sup.  Ct.  419,  57  L.  Ed.  842). 

If  a  tax  law  docs  not  expressly  include  property  it  cannot  be 
taxed  by  implication.  Taxing  acts  are  construed  strictly  and  when  du- 
bious against  the  state.  Should  this  appeal  be  decided  in  favor  of  the 
state  comptroller,  I  cannot  see  why  citizens  of  other  states  who  sys- 
tematically speculate  in  brokers'  offices  in  the  city  of  New  York,  or 
who  loan  their  foreign  money  regularly  to  banks  in  this  city,  do  not 
also  come  within  section  220  of  the  Tax  Law.  If  so,  the  tax  law  will 
either  have  to  be  amended  or  New  York  will  soon  cease  to  be  the  mone- 
tary center  of  the  United  States.  It  may  be  that  Mrs.  Green  selected 
a  domicile  where  succession  taxes  would  not  molest  her  successicm  tm- 
duly ;  but  that  is  no  reason  for  subjecting  her  estate  to  a  law  which  was 
not  intended  to  cover  operations  like  hers  in  the  money  center  of  the 
United  States.  Should  her  succession  be  condenmed  in  this  instance 
it  would  be  one  of  those  unfortunate  errors  which  the  feebleness  of 
humanity  commits  on  occasions,  and  it  would  be  disastrous  to  the 
well-being  of  the  state. 

The  additional  evidence  submitted  to  the  appraiser  does  not  for  the 
reasons  stated,  in  my  opinion,  warrant  a  finding  by  the  court  that  Mrs. 
Green  at  the  time  of  her  death  was  engaged  in  business  in  this  state 
within  the  meaning  of  subdivision  2  of  section  220  of  the  Tax  Law. 

The  order  fixing  tax  will  therefore  be  affirmed. 
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In  re  LOBB'S  ESTATB. 

(Surrogate^i  Ctonrt,  New  York  Oonnty,    October  27,  1919.) 

BxEcirroRs  and  adicinistsators  ^=:»472 — Issubs  as  to  t.tabtuty  or  eotatb 

DBTEBiaNABLB  IIT   PB0CBBDING8  FOB  ACCOUNTING. 

Where  ordinary  applicatton  is  made  by  creditors  to  compel  ezecntors  to  ' 
account,  an  answer  of  an  executor,  asking  tbe  court,  before  directing  any 
accounting,  to  construe  an  agreement  of  guaranty  entered  into  by  tbe 
deceased  and  the  executor,  and  to  determine  the  extent  of  the  separate 
liability  of  the  estate  and  its  interest  in  certain  security,  will  be  denied,  as 
all  the  issues  may  be  raised  by  objections  and  heard  and  determined  at 
the  same  time. 

In  the  matter  of  the  estate  of  Louis  Locb.  Application  by  creditor 
to  compel  accounting  by  executors.  Application  by  executor  that  the 
court  primarily  determine  certain  questions  of  law  denied. 

Henry  Escher,  Jr.,  of  New  York  City  (Cecile  Iselin,  of  New  York 
City,  of  counsel),  for  petitioner. 

Wolf  &  Kohn,  of  New  York  City  (Sol.  Kohn,  of  New  York  City, 
of  counsel),  for  executor  Loeb. 

Alexander,  Cohn  &  Sondheim,  of  New  York  City  (Henry  W.  Jessup, 
of  New  York  City,  of  counsel),  for  executor  Reis. 

FOWLER,  S.  This  is  a  regular  and  ordinary  application  by  a  cred- 
itor to  compel  the  two  executors  of  the  above-named  testator  to  ac- 
count 

One  of  the  executors  in  an  answer,  and  not  by  objections  in  the  usual 
way,  appears  and  alleges  that  an  agreement  of  guaranty  was  entered 
into  by  the  testator,  the  said  executor,  and  a  third  party,  and  asks  the 
court,  before  directing  any  accounting,  to  construe  said  agreement  of 
guaranty  and  to  determine  the  extent  of  the  separate  liability  of  the 
estate  and  its  interest  in  certain  securities. 

It  seems  to  me  that  such  practice  should  not  be  encouraged  or  sanc- 
tioned. All  the  issues  may  be  raised  by  objections  and  heard  and  de- 
termined at  the  same  time.  To  determine  certain  issues  of  law  and 
fact  in  advance  would  in  my  mind  be  open  to  criticism. 

The  application  that  the  court  primarily  determine  the  above  ques- 
tions or  order  a  preliminary  reference  is  therefore  denied.  Submit 
order  directing  the  filing  of  account  in  the  usual  way  within  40  days. 


(109  Misc.  Rep.  205) 

In  re  SIELCKEN'S  ESTATE. 

(Surrogate's  Court,  New  York  County.    November  4,  1919.) 

Taxation  ^=s>895(6) — ^Deduction  fbom  transfer  tax  appbaibai.  of  amta  to 

LIQUIDATE  CLAIICS. 

The  transfer  tax  appraiser,  In  reporting  the  value  of  decedent's  estate, 
should  have  deducted  from  value  of  assets  as  found  a  sum  sufficient  to 
liquidate  claims  for  $900,000  and  for  $50,000,  on  both  of  which  suit  had 
been  brought,  and  on  the  smaller  of  which  judgment  for  the  full  amount 
had  been  recovered;  If  the  recovery  on  the  larger  claim  Is  less  than 
the  amount  set  apart  by  the  executor  to  pay  It,  the  state  comptroller  may 
move  to  fix  the  tax  on  the  sum  thus  saved  the  estate,  with  Interest. 

^=9ror  otber  cases  see  same  topic  ft  KBT-NUMBER  In  all  Key-Numbered  Dlcests  ft  Indexes 
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In  the  matter  of  the  estate  of  Herman  Sielcken.  •  From  the  report 
of  the  transfer  tax  appraiser,  and  an  order  fixing  the  tax,  the  executor 
appeals.  Report  of  the  appraiser  remitted,  for  deduction  of  a  certain 
sum,  or,  in  the  alternative,  an  order  directed  to  be  entered  providing 
for  assessment  of  the  tax  after  making  an  allowance  provided  for. 

Smith  &  Agate,  of  New  York  City  (Leonard  B.  Smith,  of  New  York 
City,  of  counsel),  for  executor. 

Lafayette  B.  Gleason,  of  New  York  City  (Schuyler  C.  Carlton,  of 
New  York  City,  of  counsel),  for  state  comptroller. 

FOWLER,  S.  This  appeal  is  taken  by  the  executor  of  the  estate 
of  the  decedent  from  the  report  of  the  transfer  tax  appraiser  and  the 
order  fixing  the  tax  on  the  ground  that  the  appraiser  has  determined 
the  net  value  of  the  estate  without  deduction  or  allowance  for  two 
claims  aggregating,  without  interest,  the  sum  of  $981,520.84. 

The  gross  value  of  the  estate  as  found  by  the  appraiser  was  $4,- 
253,337.07.  Two  suits  have  been  brought  against  the  executor  by 
reason  of  decedent's  alleged  liability,  one  by  the  Woolson  Spice  Com- 
pany for  $931,S20,84>  and  the  other. by  Agnes  McF.  Roberts  for  $50,- 
000.  In  the  latter  ca§e  judgment  for  the  full  amount  was  recovered  by 
the  plaintiff,  which,  with  interest  and  the  expense  of  defending  the 
action,  will  amount  to  more  than  $60,000.  No  determination  of  the 
suit  involving'  the  large  amount  has  been  reached. 

The  transfer  tax  appraiser  reports  that  the  executor  of  the  estate 
of  decedent  has  retained  the  sum  of  $1,000,000  in  cash  to  meet  the 
contested  claims  above  set  forth.  He,  however,  fixes  the  value  of  the 
net  estate,  without  regard  to  the  sum  so  reserved,  although  in  his 
report  and  in  the  order  assessing  tax  provision  is  made  for  the  **sus- 
pension"  of  the  two  claims. 

The  executor  contends  that  the  appraiser  should  have  deducted 
from  the  value  of  the  assets  of  the  estate  as  found  by  him  a  sum 
sufficient  to  provide  for  the  liquidation  of  the  claims.  I  think  his  con- 
tention is  correct.  This  was  held  to  be  the  proper  procedure  in  Matter 
of  Westum,  152  N.  Y.  93,  103,  46  N.  E.  315. 

The  attorney  for  the  state  comptroller  expresses  doubt  as  to  the 
probability  of  the  recovery  against  the  estate  of  the  amount  which  is 
the  subject  of  controversy  in  the  larger  claim.  It  is  not  possible  to 
determine  on  this  appeal  the  merits  of  the  issues  involved  in  the  suit. 
In  the  event  that  the  recovery  is  less  than  the  amount  set  apart  the 
state  comptroller  may  move  to  fix  the  tax  on  the  sum  thus  saved  to 
the  estate,  with  interest. 

The  order  fixing  tax  is  reversed.  The  report  of  the  appraiser  will 
be  remitted  to  him,  for  the  purpose  of  deducting  the  sum  of  $1,§00,- 
000  from  the  net  estate  as  valued  by  him  in  his  report,  or  an  order 
may  be  entered  6n  notice  providing  for  the  assessment  of  the  tax  after 
making  the  allowance  herein  provided  for,  with  proper  reservations 
to  either  party  for  subsequent  modification  when  the  amounts  in  con- 
troversy have  been  definitely  fixed. 

Settle  order  on  notice.  '   '  -* 
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In  re  OASSIDY'S  BSTATB. 

(Surrogate's  CJourt,  New  Tork  County.    November  4,  1919.) 

1.  BiOAHT  <S=s>l— Death  ^3>2(1)— Psbsumftion  of  death  froh  absencb. 

Under  Domestic  Relations  Law,  §§  6.  7,  a  wife  lias  a  right  to  marry 
again  after  absence  of  her  husband,  unheard  of,  for  a  period  of  Ay^ 
years,  and  after  seven  years  the  husband  Is  presumed  to  be  dead,  and 
bigamy  cannot  be  predicated  of  any  subsequent  marriage  of  the  wife. 

2.  Bastabds  <^=>3— Mabbiaoe  <$s»40(5)— Pbebuhftions  of  vauditt  and  lb- 

OniMACY.  , 

The  presumptions  favor  the  validity  of  a  last  marriage,  of  which  chil- 
dren were  bom,  and  their  legitimacy. 

8.  Mabbiagb  ^=»50(1) — ^Vaud  oomicon-law  icabbiagb. 

Valid  common-law  marriage  held  to  have  existed  between  decedent 
and  his  administratrix,  whose  letters  an  aunt  of  decedent  seeks  to  revoke 
to  get  possession  of  tiie  small  estate  of  approximately  $600;  the  ad- 
ministratrix, though  previously  married,  having  left  her  former  husband 
in  Australia  in  1894,  and  never  having  seen  or  heard  from  him  since, 
while  decedent  and  the  adminjBtratrlz  have  a  aoo,  who  should  not  be 
bastardized,  if  it  can  be  avoided. 

In  the  matter  of  the  estate  of  James  Cassidy.  On  application  by  an 
auiit  to  revoke  letters  of  administration  issued  to  the  widow.  Appli- 
cation denied. 

Cornelius  J.  Earley,  of  New  York  City,  for  petitioner. 
James  D.  Merriman,  of  New  York  City,  for  administratrix. 

FOWLER,  S.  This  is  an  application  by  an  aunt  to  revoke  letters 
of  administration,  issued  to  the  widow  of  me  intestate,  on  the  ground 
that  she  is  not  his  widow.  The  allegations  in  the  petition  were  denied 
by  the  administratrix,  and  a  hearing  took  place  before  me.  The  widow 
claims  to  be  such,  not  by  reason  of  any  ceremonial  marriage,  but  under 
the  common  law. 

The  testimony  as  to  whether  or  not  she  was  known  to  neighbors 
and  friends  as  the  wife  of  the  intestate  during  his  lifetime  is  some- 
what conflicting.  Several  witnesses  were  produced  for  the  petitioner, 
and  they  swore  that  they  never  knew  or  regarded  administratrix  as 
Mrs.  Cassidy.  On  the  otiher  hand,  the  widow  produced  witnesses  who 
swore  that  they  knew  her  as  the  wife  of  the  intestate.  The  doctor 
who  attended  the  intestate  in  his  last  illness  testified  that  the  intes- 
tate held  out  to  him  as  his  wife  the  administratrix  in  this  case,  ex- 
pressing his  solicitude  for  her  and  the  two  children.  Cassidy  regretted 
the  work  that  she  had  to  do  in  caring  for  him  in  his  sickness  and  ex- 
pressed anxiety  concerning  what  she  was  going  to  do  after  he  was 
dead.  He  died  of  influenza,  as  did  also  one  of  the  children.  Affirm- 
ative evidence  is  of  higher  weight  than  negative  testimony. 

By  intestate  administratrix  had  two  children.  It  is  shown  by  two 
witnesses  that  she  took  good  care  of  these  children,  and  it  was  believed 
by  these  witnesses  that  she  was  the  wife  of  the  father  of  the  two 
children.  In  opposition  to  the  claim  that  there  was  a  valid  common- 
law  marriage,  it  has  been  proved,  and  it  is  not  denied  by  the  woman, 
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that  she  was  txiarried  before  in  1892  to  one  McGuire;  that  she  had 
obtained  no  divorce  from  McGuire,  but  had  left  him  in  1894,  and  has 
not  seen  him  since.  At  that  time  McGuire  was  in  Australia,  and  he 
stated  to  administratrix  that  he  was  going  into  the  interior  of  Aus- 
tralia, and  that  was  the  last  she  had  ever  seen  or  heard  of  him.  Be- 
lievmg  McGuire  to  be  dead,  and  on  the  strength  of  that  belief,  she 
entered  in  the  common-law  marriage  arrangement  with  the  intestate. 

[1]  Under  the  Domestic  Relations  Law  (sections  6  and  7  of  chapter 
19  of  the  Laws  of  1909  [Consol.  Laws,  c.  14])  she  would  have  a  per- 
fect right  to  enter  into  a  marriage  ceremony  after  an  absence  of  Mc- 
Guire, unheard  of,  for  a  period  of  five  years.  After  seven  years 
McGuire  would  be  presumed  to  he  dead,  and  bigamy  could  not  be 
predicated  of  any  subsequent  marriage  of  the  administratrix.  No 
proof  has  been  submitted  in  this  case  as  to  whether  or  not  McGuire 
is  dead,  but  administratrix  has  not  seen  him  or  heard  of  him  since  1894. 
She  had  no  children  of  the  marriage  with  McGuire. 

[2]  It  might  be  difficult  to  determine  the  issue  of  this  common-law 
marriage  with  Cassidy,  but  the  administratrix  had  two  children  while 
living  with  intestate,  one  of  whcmi  is  dead ;  the  other,  a  boy,  is  living. 
If  the  marriage  is  not  sustained,  thct  boy  will  be  made  illegitimate.  The 
presumptions  favor  the  validity  of  the  last  marriage  and  legitimacy; 
omnia  prsesumuntur  pro  hi&trimonio. 

[3]  The  only  object  the  aunt  has  in  attempting  to  revoke  the  letter^ 
issuai  to  the  alleged  widow,  on  the  ground  that  she  was  not  married 
to  intestate,  is  to  secure  administration  of  the  little  estate.  The  es- 
tate amounts,  at  the  outside,  after  the  pajrment  of  debts,  only  to  $643.08. 
To  my  mind  it  would  be  improper  and  unjust  to  illegitimate  the  boy 
in  a  proceeding  where  so  little  is  involved.  He  has  reasonable  ex- 
pectations of  a  long  life  and  should  not  be  harmed  by  Ae  stigma  of 
illegitimacy  if  it  can  be  avoided.  I  will,  for  all  the  reasons  set  forth, 
hold  that  there  was  a  valid  common-law  marriage  existing  between 
respondent  and  the  intestate,  and  I  deny  the  application  to  revoke  the 
letters  of  adnunistration. 

Application  denied. 
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In  re  HOWLAND*S  ESTATB. 

(Surrogate's  Court,  New  Tork  County.     October  27,  1919.) 

Taxation  ^=^897 — ^ADomoN  or  beuaindeb  to  life  estate  to  dbtebkinx  rate 
OF  tbanbfeb  tax. 

Under  the  Tax  Law,  §  221a,  providing  that  remainders  shall  be  taxed  at 
the  bluest  rate  possible  under  any  contingency,  where  decedent  gave  his 
widow  a  life  estate  in  his  residuary  estate,  and  provided  for  division  of 
the  remainder  among  children,  but  authorized  the  trustees  in  their  dis- 
cretion to  pay  the  widow  any  part  of  the  principal,  the  trustees  may 
pay  over  to  the  widow  the  entire  residuary  estate,  and  the  remainder 
should  be  added  to  the  value  of  her  life  estate  to  determine  the  rate  of 
transfer  tax. 

In  the  matter  of  the  estate  of  William  B.  Howlandi  From  an  order 
fixing  the  transfer  tax  on  decedent's  estate,  the  State  Comptroller 
appeals.    Order  fixing  tax  modified. 

Stetson,  Jennings  &  Russell,  of  New  York  City,  for  petitioner. 
Irafayette  B.  Glcason,  of  New  York  City,  for  state  comptroller. 

FOWIyER,  S.  The  state  comptroller  contends,  upon  this  appeal 
from  the  order  assessing  a  tax  upon  the  estate  of  the  decedent,  that  the 
remainder  after  the  life  estate  of  the  decedent's  widow  should  be  added 
to  the  value  of  her  life  estate  for  the  purpose  of  determiiung  the  rate 
at  which  the  remainder  should  be  taxed. 

The  decedent  gave  to  his  widoW  a  life  estate  in  his  residuary  estate 
and  then  provided  for  the  division  of  the  remainder  among  his  children, 
but  he  authorized  his  trustees  in  their  discretion  to  pay  to  the  widow 
any  part  of  the  principal  of  the  residuary  estate.  The  trustees  under 
this  power  may  pay  to  the  widow  the  entire  residuary  estate,  and  as 
the  Tax  Law  (Consol.  Laws,  c.  60)  provides  that  remainders  shall  be 
taxed  at  the  highest  rate  which  under  any  contingency  would  be 
possible,  the  remainder  should  be  added  to  tfie  value  of  the  widow's 
life  estate  for  the  purpose  of  determining  the  rate  of  taxation.  Mat- 
ter of  Parker,  226  N.  Y.  260,  123  N.  E.  366. 

The  order  fixing  tax  will  be  modified  accordingly.  Settle  order  on 
notice. 
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(189  App.  Wv.  S66) 

BHAW  T.  AMBRIGAN  BODY  GO.  et  aL 

(Supreme  Court,  Appellate  Division,  Third  Department    November  12,  1919.) 

1.  MaBTSR    and    SSaVASIT    4lP»385Ul>— I>KnBBKZ2VATI0N    OF    AVBBAOX    WBBSXT 

WAOX. 

Where  claimant  had  worked  for  the  employer  only  a  short  time,  and 
the  greater  part  of  the  work  w^  piece  work,  the  Industrial  Commission 
was  Justified  in  determining  his  average  weekly  wage,  under  Workmen's 
Compensation  Act,  |  14,  subd.  8,  by  determining  the  average  weekly 
earnings  of  employes  in  the  same  class. 

2.  MASZEa  AND  SBBVAUT  ^a>405(6)— AWABD  XmDBB  WoaSKBlf'S  COMPXNSATIOn 

Act. 

A  finding  by  the  Industrial  Commission  that  an  employees  weekly  wages 
were  in  excess  of  $80,  on  basis  of  which  the  oommission  made  an  award  of 
$20  a  week  for  a  permanent  loss  of  the  use  of  his  right  hand,  held  war- 
ranted by  the  evidence. 

Appeal  from  State  Industrial  Commission. 

In  the  matter  of  the  claim  of  John 'A.  Shaw  for  compensation  tinder 
the  Workmen's  Compensation  Act  against  the  American  Body  Com- 
pany, employer,  and  the  Standard  Accident  Insurance  Company,  in- 
surance carrier.  From  an  award  of  the  State  Industrial  Commission 
in  favor  of  claimant,  the  employer  and  insurance  carrier  appeal.  Af- 
firmed. 

Argued  before  JOHN  M.  KELLOGG,  P.  J.,  and  LYON,  WOOD- 
WARD, COCHRANE,  and  HENRY  T.  KELLOGG,  JJ. 

Neile  F.  Towner,  of  Albany,  for  appellants. 

Charles  D.  Newton,  Atty.  Gen.  (E.  C.  Aiken,  Deputy  Atty.  Gen.,  of 
counsel),  for  respondent. 

Bernard  L.  Shientag,  of  New  York  City,  for  State  Industrial  Com- 
mission. 

LYON,  J.    Thfc  award  appealed  from  was  of  $20  per  week  for  the 

permanent  loss  of  the  use  of  the  claimant's  right  hand.  He  was  a 
body  builder  of  automobiles.  While  engaged  in  the  regular  course  of 
his  employment  on  November  2,  1917,  he  cut  the  ball  of  the  thumb 
of  his  right  hand,  which  became  infected,  and  in  time  involved  the 
entire  arm.  On  December  22d  he  and  his  employer  entered  into  an 
agreement  in  regard  to  compensation,  which  was  duly  approved  by  the 
commission.  C&  February  IS,  1$18,  a  medical  examiner  reported  a 
permanent  loss  of  the  use  of  the  hand,  and  advised  a  re-examination 
in  three  or  four  months.  On  June  7,  1918,  a  hearing  was  had  and  a 
re-examination  of  claimant's  hand  made.  Dr.  Lewy  reported  a  loss 
of  the  use  of  the  hand.  Although  the  carrier  was  represented  by 
counsel,  no  request  or  attempt  to  cross-exartiine  Dr.  Lewy  was  made. 
The  representative  of  the  carrier  objected  to  an  award  being  then 
made,  although  more  than  seven  months  had  elapsed  since  the  acci- 
dent, claiming  it  was  too  soon  to  tell  the  extent  of  the  injury,  and 
also  that  the  manner  of  computing  the  compensation  was  wrong.  The 
commission  made  an  award  of  ^20  per  wedc.    The  carrier  objected, 
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and  on  August  ISth  asked  that  the  matter  of  wages  be  more  fully 
covered.  On  November  ISth  evidence  was  taken  as  to  the  earnings  of 
other  men  in  the  same  line  of  work  during  the  period  of  one  year  prior 
to  the  time  of  the  accident.  At  the  hearing  both  parties  were  repre- 
sented. From  the  award  made  on  November  15,  1918,  the  date  of  the 
last  hearing,  more  than  one  year  after  the  accident,  the  appellant  took 
this  appeal. 

[1,2]  The  claimant  had  worked  but  45  days  for  the  employer  at 
the  time  of  the  injury.  During  this  period  his  earnings  had  b^  $242.- 
50,  or  an  average  of  approximately  $32  per  week.  It  appeared  that 
the  average  earnings  of  five  employes  in  the  same  class  for  the  year 
commencing  January  1,  1917,  had  been  $1,777.95.  The  commission 
determined  under  Workmen's  Compensation  Law  (Consol.  Laws,  c 
67)  §  14,  stibd.  3,  that  claimant's  weekly  wages  were  in  excess  of 
$30,  and  awarded  compensation  for  the  permanent  loss  of  the  use  of 
claimant's  hand  at  the  rate  of  $20  per  week.  The  evidence  supports 
the  finding  of  the  commission.  The  appellant  at  no  time  offered  evi- 
dence as  to  the  probability  of  improvement  in  the  use  of  the  hand. 
If,  however,  appellants  should  at  any  time  claim  that  they  are  entitled 
to  a  modification  of  the  award,  they  can  make  application  under  sec- 
tion 22  for  such  modification. 

In  view  of  the  fact  that  the  claimant  had  worked  for  the  employer 
only  a  short  time,  and  the  greater  part  of  the  work  was  piece  work, 
I  think  the  commission  was  justified  in  determining  his  average  weekly 
wage  under  subdivision  3  of  section  14,  and  that  there  is  evidence  to 
support  the  determination. 

The  award  should  be  affirmed.    All  concur. 


MORRIS  PLAN  CO.  OF  NEVV^  YORK  v.  RAINESS  et  at 
(Supreme  Court,  AppeUate  Teem,  First  Department    Movember  <},.  1019.) 

BlIXS   AND    NOTES   ^=5>489  (7)— JUDGMENT    NOT   ST9PP0BTED    BT   PBOOV    OV  HOW 
BEABING  DATE  DXnSBBNT  EJ^OK  TH^T  ALLEGED. 

In  action  on  note  dated  February  28, 1918,  the  offering  for  identtficatlOB 
of  note  dated  September  28^  1918,  Keld  insufficient  to  sastain  Judgment 

for  plaintiff. 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  First  Ks- 
trict. 

Action  by  the  Morris  Plan  Company  of  New  York  against  Harry 
Rainess  and  others.  Judgment  for  plaintiffs,  and  defendants  appeal 
Reversed,  and  new  trial  ordered. 

Argued  October  term,  1919,  before  GUY,  BIJUR,  and  DELE- 
HANTY,  JJ. 

George  Wolf,  of  New  York  City,  for  appellants. 
Harold  H.  Kissam,  of  New  York  City,  for  respondents, 

PER  CURIAM.  It  does  not  appear  that  the  note  sued  upon  was 
offered,  either  for  identification  or  in  evidence,  at  the  trial  of  Ais  case, 
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There  was  a  note  offered  for  identification,  which  was  dated,  accord- 
ing to  the  record,  September  28, 1918,  while  the  note  set  up  in  the  com- 
plaint appears  to  have  been  dated  February  28,  1918.  Under  such 
circumstances,  there  must  be  a  new  trial. 

Judgment  reversed,  and  new  trial  ordered,  with  $30  costs  to  ap- 
pellant to  abide  the  levent 


PENTON  PUB.  CO.  v.  AMERICAN  OIL-REFINING  CO. 

(Supreme  Court,  AppeUate  Term,  First  Department.    November  6,  1919.) 

GoNTBAcrs  ^3>204 — ^Bvidbitcb  in  Aonow  yen  A»vBwn»iNO  xnsujwioujwt  to 

SHOW  OOlCPLIAHOm  WITH  CORTRAOT. 

Under  publisher's  contract  with  advertiser,  profvldlag  for  monthly  in- 
sertions of  advertisemoats,  '^publisher  to  prepare  copy,  if  not  furnished 
by  advertise  previous  advertisement  to  be  repeated  In  absence  of  new 
copy/'  where  advertiser  furnished  copy  for  the  orlghial  advertlsmneht, 
the  publisher's  right  to  recover  under  the  contract  d^)ended  on  repeating 
the  advertisement  of  the  previous  month;  the  pubUsher's  right  to  pre* 
pare  copy  arising  only  whki  no  copy  at  all  wae  famished  by  the  adver- 
tiser. 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  First  Dis- 
trict 

Action  by  the  Penton  Publishing  Company  against  the  American 
Oil-Refining  Company.  Judgment  for  plaintiff,  and  defendant  appeals. 
Reversed,  and  complaint  dismissed. 

Argued  October  term,  1919,  before  GUY,  BIJUR,  and  DELE- 
HANTY,  JJ, 

Teitelbaum  &  Jaykowsky,  of  New  York  City  (Louis  Jaykowsky,  of 
New  York  City,  of  counsel),  for  appellant. 

Lynn  W.  Thompson,  of  New  York  City  (William  C.  Gehring,  of 
New  York  City,  of  counsel),  for  respondent. 

DELEHANTY,  J.  The  plaintiff  publishes  a  magazine  known  as 
"Foundry,"  and  in  the  course  of  its  business  entered  into  a  contract  to 
insert  in  its  publication  for  the  period  of  one  year  a  monthly  adver- 
tisement at  the  rate  of  $51  a  month,  plus  charges  for  cuts,  etc.  The 
temis  of  the  agreement,  which  were  reduced  to  writing,  among  other 
things,  further  provided : 

*The  pnbllsher  to  prepare  copy,  if  not  furnished  by  advertiser.  Previous 
advertisement  to  be  repeated,  in  absence  of  new  copy.'' 

At  the  end  of  the  year  the  contract  was  renewed  upon  the  same 
terms,  except  that  the  price  per  insertion  was  advanced  to  $60.  Plain- 
tiff sued  for  various  monthly  insertions  of  advertising  under  the  con- 
tract, and  the  defendant  proved  upon  the  trial  that  the  copy  used  by 
the  plaintiff  was  not  the  copy  provided  for  in  the  agreement.  Despite 
this  fact,  judgment  was  rendered  in  favor  of  the  plaintiff  for  the  full 
amount 

This  was  clearly  erroneous.  The  defendant  furnished  copy  for  the 
original  advertisement,  and  by  the  express  terms  of  the  agreement, 
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Upon  any  default  in  furnishing  copy  thereafter,  the  plaintiff  was  to 
repeat  the  advertisement  of  the  previous  month.  Having  failed  to  do 
so,  there  can  be  no  recovery  under  the  contract. 

Judgment  reversed,  with  $30  costs,  and  complaint  dismissed,  with 
£q>propriate  costs  in  the  court  below.    All  concur. 


(108  Misc.  Bep.  407) 

DBWET  v.  MORRIS. 

(Sapreme  Court,  Special  Term,  Steuben  County*    August  13,  1919.) 

JuDOMBNT  «s»l43(2)— Mon<»v  to  open  dbfauijt;  what  mm  be  shown. 

On  motion  to  open  plaintifrs  default,  alie  must  abow,  not  only  reason- 
able excuse  for  her  negligence  in  telling  to  appear  wben  her  case  was 
reached  in  regular  order,  as  reauired  by  Code  OIt.  Proa  i  724,  hut  also 
must  set  forth  facts  showing  a  meritoriooa  case;  an  affidavit  of  merits 
being  insufilcient 

Action  by  Mary  H.  Dewey  against  Alva  B.  Morris.  On  motion  by 
plaintiflF  to  open  default.    Motion  denied  without  prejudice. 

James  O.  Sebring,  of  Coming,  for  the  motion. 
Thomas  F,  Rogers,  of  Coming,  opposed. 

fTHOMPSON,  J.  So  far  as  plaintiffs  negligence  in  failing  to  ap- 
pear when  her  case  was  reached  in  regular  order,  is  concerned,  it  must 
be  held  that  the  reasonable  excuse  therefor  which  is  required  by  sec- 
tion 724  of  the  Code  of  Civil  Procedure  has  been  established.  But 
the  papers  fail  to  set  forth  facts  showing  a  meritorious  case.  Roths- 
child V.  Haviland,  172  App.  Div.  562, 158  N.  Y.  Supp.  661. 

One  who  addresses  himself  to  the  court  cm  the  plea  of  favor  must 
show  himself  entitled  thereto  in  all  ways,  and  the  duty  is  laid  upon  the 
court  to  closely  scmtinize  such  an  application,  in  order  that  it  may  be 
advised  of  the  merit  of  the  mover's  case  before  determining  whether 
or  not  he  is  entitled  to  the  extraordinary  relief  he  demands.  For  this 
purpose  the  facts  themselves  must  be  shown ;  an  affidavit  of  merits  is 
not  sufficient.  Heischober  v.  Polishook,  152  App.  Div.  193,  136  N.  Y. 
Supp.  567;  Dana  v.  Thaw,  56  Misc.  Rep.  612,  107  N.  Y.  Supp.  870; 
Empire  State  Pickling  Co.  v.  Pfister,  161  App.  Div.  909,  145  N.  Y. 
Supp.  1122,  affirming  80  Misc.  Rep.  162,  141  N.  Y.  Supp.  817. 

The  motion  is  denied  with  $10  costs,  without  prejudice  to  a  further 
application  on  additional  papers  showing  merit 
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UINTAB^  BASIN  PRODUCING  &  BEFINING  00,  y.  CAMPBELL. 
(Supreme  Court,  Special  Term,  New  York  County.    November  10,  1910.) 

"L  AbBSST  «=»13— TJnDEB  VOBEION  JUDGICBNT  ITOB  1<RAUD. 

Under  Code  Civ.  Proc.  |  552,  a  defendant,  sued  on  a  foreign  Judgment, 
may  be  arrested  at  the  instance  of  the  plaintiff,  where  the  original  cause 
of  action  on  which  judgment  had  been  rendered  was  for  fraud  and  con- 
version, and  would  have  Justified  an  order  of  arrest. 

2.  Abbest  ^=9l3 — On  tobeion  judohent  fob  vbaud. 

In  a  suit  In  New  York  on  a  foreign  Judgment,  which  was  based  on  a 
cause  of  action  arising  out  of  defendant's  fraud  and  conyersion,  held, 
that  plalntifl  may  se^  only  monetary  relief,  and  obtain  an  order  of 
arrest,  under  Code  Civ.  Proc.  §  552,  and  may  disregard  the  provisions  in 
the  foreign  Judgment  for  equitable  relief,  in  which  case  sections  550,  551, 
will  not  be  applicable. 

3.  ABBSST    ^s:>36— COKPiaiNT   IB   AOTZON    ON    FOBBION    JUDOMEHT    JXJ8XIFTIHG 

▲BBBST. 

A  complaint  in  an  action  on  a  Judgment  rendered  in  a  foreign  state, 
based  on  a  cause  for  fraud  and  conversion,  held  to  state  a  cause  of  action 
on  the  Judgment  and  to  be  sufficient  basis  for  .an  order  of  arrest. 

Action  by  the  Uintah  Basin  Producing  &  Refining  Company  against 
Charles  A.  Campbell.  On  motion  by  defendant  to  vacate  an  order  of 
arrest.    Motion  denied. 

O'Gorman,  Battle  &  Vandiver,  of  New  York  City  (Leon  N.  Put- 
ter, of  New  York  City,  of  counsel),  for  the  motion. 
Dudley  A.  Wilson,  of  New  York  City,  opposed. 

GIEGERICH,  J.  The  defendant  moves  to  vacate  an  order  of  ar- 
rest upon  the  grounds  that  the  papers  on  which  it  was  granted  are  in- 
sufficient upon  their  face  and  that  the  defendant  was  and  is  a  resident 
of  this  state  and  was  not  concealing  his  whereabouts.  The  action  in 
which  the  order  was  procured  was  brought  upon  a  judgment  rendered 
in  favor  of  the  plaintiff  and  against  the  defendant  in  the  state  of  In- 
diana. In  addition  to  the  recovery  of  money,  the  Indiana  judgment 
awarded  to  the  plaintiff  several  forms  of  equitable  relief,  such  as  the 
cancellation  of  certain  shares  of  stock,  cancellation  of  a  contract,  and 
an  injunction  against  the  defendant.  In  the  action  in  this  state,  how- 
ever, the  only  reUef  sought  is  a  money  judgment  for  the  amount  re- 
covered under  the  Indiana  judgment.  The  complaint  in  the  action  in 
this  state,  however,  in  addition  to  pleading  the  portion  of  the  Indiana 
judgment  which  awarded  the  money  recovery,  alleges  the  fact  that  the 
recovery  of  the  Indiana  judgment  was  for  the  defendant's  fraud  upon 
the  plaintiff  and  his  wrongful  appropriation  of  the  plaintiff's  property, 
as  more  fully  set  forth  in  a  copy  of  the  judgment  annexed  to  the  com- 
plaint. The  copy  of  the  judgment  so  annexed  to  the  complaint  fully 
supports  the  allegations  of  fraud  and  conversion. 

[1]  One  ground  upon  which  the  order  of  arrest  is  attacked  is  that 
the  order,  the  complaint,  and  the  Indiana  judgment  are  at  variance 
and  mutually  destructive.    The  argument  is  that  the  cause  of  action  in 

this  state  is  not  for  fraud  or  conversion,  but  is  merely  upon  a  debt, 

■   ■'■'■      I  i  ■  I    ■  ■     .I.I         ■  I .       I ■■ . .       ■  . .,     I ■  _  I    . . 
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and,  consequently,  the  order  of  arrest  was  unauthorized,  since  it  pur- 
ports to  be  based  upon  the  ground  of  the  fraud  and  conversion  by 
the  defendant  of  the  plaintiff's  property.  It  is  true  that  the  complaint 
in  the  present  action  does  ask  merely  for  a  money  judgment,  but  that 
fact  does  not,  in  a  case  like  the  present,  preclude  the  plaintiff  from 
his  right  to  arrest  upon  the  ground  of  fraud  and  conversion.  In  Bax- 
ter V.  Drake,  85  N.  Y.  502,  it  was  held  that,  under  the  provisions  of 
section  552  of  the  Code  of  Civil  Procedure,  in  an  action  upon  a  judg- 
ment of  a  court  not  of  the  state,  the  plaintiff  is  entitled  to  an  order  of 
arrest  where  the  original  cause  of  action  was  such  as  to  authorize  the 
arrest  of  the  defendant.    The  court  said  (pages  504,  505) : 

"The  provision  dted  [section  552]  clearly  declares  that,  where  a  Judgment 
has  been  recovered  In  the  court  of  another  state  for  the  same  cause  of  acUon, 
the  right  of  the  party  to  an  order  of  arrest  is  not  affected.  This  interpretation 
gives  the  right  to  prosecute  upon  the  demand  the  same  as  if  no  Judgment  had 
been  obtained,  and  whether  the  suit  was  upon  the  Judgment  or  upon  the  origi- 
nal cause  of  action  s^arately  is  not,  I  think,  material,  and  cannot  affect  the 
right  conferred,  as  'the  same  cause  of  action'  evidently  means  the  cause  of 
action  on  which  the  Judgment  was  entered.  The  action  here  Is  on  the  Judg- 
ment, and  one  of  the  affidavits  upon  which  the  order  of  arrest  was  granted 
shows  that  it  was  for  the  conversion  of  property,  and  thus  eBtablisheB  that 
it  was  for  the  same  identical  cause  of  action  as  the  Judgment  itself." 

And  later  on  it  was  said: 

"No  sufficient  reason  exists  why  the  action  may  not  be  maintained  up<m.the 
Judgment  and  an  order  of  arrest  be  granted  upon  proof  that  a  proper  cause 
of  action  originally  existed." 

What  the  court  there  said  might  be  done,  and  what  was  done  in  that 
case,  seems  to  have  been  done  in  the  present  case,  and  therefore  I  can 
see  no  reason  for  refusing  to  the  plaintiff  the  remedy  expressly  pro- 
vided by  section  552. 

[2]  The  order  of  arrest  is  also  attacked  upon  the  ground  that  the 
plaintiff  has  pleaded  a  mere  equitable  cause  of  action,  and  that,  such 
being  the  case,  the  order  could  only  be  granted  by  a  court;  section  551 
of  the  Code  of  Civil  Procedure  being  cited  on  this  proposition,  I 
do  not  think,  however,  that  the  provisions  of  section  551  apply  to  the 
present  case.  Those  provisions  are  limited  to  the  cases  specified  in 
section  550,  which  include  actions  wherein  the  judgment  demanded 
requires  the  performance  of  an  act  the  neglect  or  refusal  to  perform 
which  would  be  punishable  by  the  court  as  a  contempt.  The  judgment 
demanded  in  this  action  is  merely  a  money  judgment ;  the  other  relief 
granted  by  the  Indiana  judgment  being  ignored.  All  the  relief  asked 
for  in  this  action  is  that  portion  of  the  relief  granted  in  the  Indiana 
judgment  in  the  form  of  an  award  of  money.  I  can  conceive  of  no 
reason  why  the  plaintiff  should  not  be  permitted,  if  it  so  elects  when  it 
comes  to  sue  in  this  state  upon  the  Indiana  judgment,  to  refrain  from 
seeking  to  enforce  against  the  defendant  in  this  jurisdiction  certain 
portions  of  the  relief  granted  to  it  by  the  Indiana  judgment  and  con- 
fining itself  to  the  award  of  money,  taking  from  the  Indiana  judgment, 
in  addition  to  the  award  of  money,  the  adjudication  of  fraud  and  con- 
version, so  as  to  carry  in  this  state  the  right  to  arrest 

[3]  It  is  further  urged  that  the  motion  should  be  granted,  because 
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the  comptaint'does  not  set  fordi  a  cause  of  action.  The  criticism  is 
that  the  complaint  merely  alleys  that  the  defendant  became  indebted 
to  the  plafiitiff  by  reason  of  a  judgment  of  the  state  of  Indiana.  I  do 
not  think,  however,  that  the  allegations  of  the  complaint  warrant  the 
construction  thus  placed  upon  it.  The  exact  words,  so  far  as  necessary 
to  quote,  are  as  follows : 

•*Tliat  heretofore,  aod  on  or  about  the  12th  day  of  November,  1918,  the  de- 
fendant became  indebted  to  the  plaintiff  in  the  som  of  $81,441.85  by  reason  of 
a  judgmoit  duly  rendered  in  faTor  of  plaintiff  and  against  defendant  in  an 
action  brought  by  plaintiff  against  defendant  in  the  superior  court  of  Marlon 
county,  state  of  Indiana,  for  defendant*s  fraud  upon  plaintiff  and  defendant's 
wrongful  appropriation  of  plaintiff's  property,  as  is  more  fully  set  forth  in  a 
copy  of  said  Judgment  hereto  attained  and  made  a  part  of  this  pleading." 

Then  follows  an  allegation  that  no  part  of  the  judgment  has  been 
paid.  I  am  of  the  opinion  that  the  language  above  quoted,  when  fair- 
ly construed,  should  be  held  to  allege  the  fact  of  the  rendition  of  the 
foreign  judgment  and  that  the  allegation  of  indebtedness,  although  it 
may  be  a  conclusion,  is  harmless;  indeed,  it  may  be  treated  as  sur- 
plusage. The  material  facts  alleged  are  the  due  rendition  of  tihe  judg- 
ment and  its  nonpa3mient.  The  right  to  an  order  of  arrest  in  this  case 
not  being  dependent  upon  extrinsic  facts,  but  upon  the  nature  of  the 
action,  it  is  not  necessary  to  determine  the  conflict  arising  upon  the 
affidavits  as  to  the  defendant's  residence  and  whether  or  not  he  has 
been  concealing  his  whereabouts. 

The  motion  should  be  denied,  with  $10  costs.    Settle  order  on  notice. 


STANDARD  MATCH  OO.  v.  PORTBat. 

(Supreme  Ck>nrt,  Appellate  Term,  First  Department    November  6,  1919.) 

BxPLBViN  ^=»10— Evidence  sustaining  judgment  fob  plaintht. 

Where  the  evidence  clearly  established  that  plaintiff's  goods  came 
into  the  possession  of  defendant,  and  were  sold  and  delivered  by  defend- 
ant to  a  third  person,  such  facts  are  sufficient  to  Justifjr  a  judgment  in 
favor  of  plaintiff  in  replevin  action. 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  First  Dis- 
trict. 

Action  by  the  Standard  Match  Company  against  Abraham  Porter. 
Judgment  for  defendant,  and  plaintiff  appeals.  Reversed,  and  judg- 
ment directed  for  plaintiff. 

Argued  October  term,  1919,  before  GUY,  BIJUR,  and  DELE- 
HANTY,  JJ. 

George  P.  Breckenridge,  of  New  York  City,  for  appellant. 
Louis  Halle,  of  New  York  City  (Benjamin  W.  Goldberg,  of  New 
York  City,  of  counsel),  for  respondent 

GUY,  J.  Plaintiff  sued  in  replevin  to  recover  75  cases  of  matches 
alleged  to  have  been  the  property  of  plaintiff,  which  came  into  de- 
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fendant's  possession,  or  to  recover  the  value  thereof.  A  previous 
judgment  in  favor  of  plaintiff  was  reversed,  because  of  insufficient 
proof  as  to  the  identity  of  the  goods  which  came  into  defendant's 
possession.  The  evidence  on  this  trial  clearly  establishes  title  in  the 
plaintiff,  and  also  that  plaintiff's  goods  came  into  ix>ssession  of  the 
defendant,  and  were  sold  and  delivered  by  defendant  to  a  third  per- 
son. On  this  proof  plaintiff  was  entitled  to  recover. 
*  The  judgment  must  therefore  be  reversed,  and  judgment  directed 
in  favor  of  plaintiff  for  the  value  of  the  goods  in  question,  with  $30 
costs  of  appeal  and  in  the  court  below.    Ail  concur.  . 


BECKER  Y.  GOIJDEN  B.  SEBYIGB  CO.,  Inc. 
(Supreme  Court,  AppeUate  Term,  First  Department.    November  6,  1919.) 

t,  APFBAL  AND  EBBOB  ^=»927(3) — BSVIEW  OF  DISMI8SAI«  OT  OOMPI.AIirr. 

On  appeal  from  Judgment  dismissing  complaint  at  dose  of  plalntiiTB 
case,  plaint!  ITs  evidence  must  be  taken  as  true. 
2.  Municipal  cobpobations  «=»706(7) — Contbibittobt  nbgligencs  of  pedes- 
tbian  cboseino  stbeet  a  jubt  question. 

In  action  for  injuries  to  pedestrian,  struck  by  defendant's  antomobUe 
wbUe  crossing  street,  question  of  pedestrian's  oontributory  negligence 
held,  under  the  evidence,  for  the  Jury. 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Second  Dis- 
trict. 

Action  by  Isaac  Becker  against  the  Golden  E.  Service  Company, 
Incorporated.  Judgment  dismissing  complaint  at  close  of  plaintiff's 
case,  and  plaintiff  appeals.    Reversed,  and  new  trial  ordered. 

Argued  October  term,  1919,  before  GUY,  BIJUR,  and  DELE- 
HANTY,  JJ. 

Laurence  J.  Bershad,  of  New  York  City,  for  appellant 
Daniel  Drangle,  of  New  York  City,  for  respondent 

DELEHANTY,  J.  [1]  This  action  was  brought  to  recover  for 
personal  injuries  received  by  the  plaintiff  by  reason  of  being  hit  by 
defendant's  automobile  while  he  was  endeavoring  to  cross  the  street 
in  this  city  known  as  the  Southern  Boulevard.  The  accident  occurred 
at  a  crossing  where  the  rights  of  the  parties  were  equal.  The  com- 
plaint was  dismissed,  and  the  case  taken  from  the  jury  at  the  close 
of  the  plaintiff's  case.  The  evidence  adduced  on  the  part  of  the  plain- 
tiff must  therefore  be  taken  as  true^  A  diagram  was  referred  to  in 
the  giving  of  the  testimony  and  was  introduced  as  an  exhibit 

[2]  The  testimony  shows  that  the  plaintiff  stepped  oflf  the  sidewalk 
at  the  southwest  comer  of  Westchester  avenue  and  the  Southern 
Boulevard,  ^nd  an  automobile  going  south  passed.  He  then  looked 
north,  and  saw  another  automobile  coming,  which  was  then  about 
three-quarters  of  a  block  distant.  He  proceeded  on  his  way,  and  was 
hit  by  this  car,  which  belonged  to  the  defendant,  and  was  injured. 
No  other  circumstances  were  shown  from  which  it  could  be  charged 
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that  the  plaintiff  was  guilty  of  negligence  as  matter  of  law,  and  those 
described  above  are  insufficient  to  sustain  such  a  claim.  The  case 
should  have  been  submitted  to  the  jury. 

Judgment  reversed,  and  new  trial  ordered,  with  $30  costs  to  appel- 
lant to  abide  the  event    All  concur. 


QXmiAS  et  aL  v.  WBISBABTH  et  aL 
(Supreme  Oourt,  AppeUate  Term,  First  Department.    November  6,  1910.) 

•SlUS  ^a»89^^/Eteni]fONT  VOV  8HOWIVO    DKPABTUBI   VBOX   OOimULOT   DATS   OF 
OBZJYBBT. 

In  an  action  for  goods  sold  and  deUvered  under  written  contract  speci- 
fying date  of  delivery  as  September  Ist,  testimony  of  plaintiffs'  sales- 
man alone,  wliich  was  denied  by  defendants,  held  Insnfflcient  to  sostaln 
tbeir  burden  to  prove  an  entire  departure  from  the  terms  of  tlie  written 
contract  by  tbe  fixing  of  an  extended  dat<),  September  20th,  for  deUvery. 

Appeal  from  -Municipal  Court,  Borough  of  Manhattan,  Fifth  IMs- 
trict. 

Action  by  Eugene  Gutman  and  another  against  Benjamin  Weisbarth 
and  others.  From  a  judgment  for  plaintiffs,  defendants  appeal.  Re- 
versed, and  new  trial  granted. 

Argued  October  term,  1919,  before  GUY,  BIJUR,  and  DEI.E- 
HANTY,  JJ. 

David  Drechsler,  of  New  York  City,  for  appellants. 

Seligsbeig,  Lewis  &  Strouse,  of  New  York  City  (Clarence  M.  Lewis, 
and  Jay  Leo  Rothschild,  both  of  New  York  City,  of  counsel),  for  re- 
spondents. 

BIJUR,  J.  Plaintiffs  sued  defendants  for  goods  sold  and  delivered 
under  a  written  contract  specifying  the  date  of  delivery  as  September 
1st.  Plaintiffs*  salesman  testified  that  he  showed  styles  of  the  goods 
to  the  defendants  some  time  prior  to  the  date  of  delivery;  that  de- 
fendants expressed  their  disapproval  of  these  styles,  whereupon  the 
salesman  showed  them  other  styles,  which  they  did  approve;  that  he 
told  them  that  the  styles  selected  could  not  be  delivered  until  prac- 
tically some  three  weeks  after  the  date  fixed  in  fiie  contract,  Sep- 
tember 1st,  and  that  defendants  assented;  that  the  goods  were  de- 
livered to  defendants  on  September  20th,  but  were  returned,  the  sales- 
man claiming  that  defendants  said  that  the  price  had  dropped,  but 
conceding  at  the  same  time  diat  defendants  had  told  him  that  they 
had  bought  other  goods  of  the  same  kind  elsewhere  in  the  meantime. 
The  salesman  f urUier  said  that  he  coaxed  the  defendants  into  accept- 
ing the  goods ;  the  arrangement  being  that  plaintiffs  would  hold  them 
until  defendants  called  for  them,  defendants  meanwhile  to  have  60 
days'  time  for  payment  (apparently  beyond  the  extended  date  of  de- 
livery, namely,  September  20th).  Two  of  the  defendants  and  their 
foreman,  with  whom  the  salesman  testified  that  he  had  had  the  con- 
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vcrsation,  denied  his  story,  and  asserted  that  when  the  styles  were 
selected  nothing  was  said  about  a  delay  in  delivery,  afl(l  that  no  re- 
quest was  ever  made  for  in  extension  of  time,  but  that  the  salesman 
was  told  that  the  goods  had  been  returned  because  the  delivery  was 
too  late  and  that  other  goods  had  been  purchased  in  the  meantime. 

It  appears  to  me  to  be  clear  that  in  a  case  like  this,  where  the 
original  agreement  was  made  in  writing  according  to  the  ordinary  cus- 
tom of  both  parties  in  the  form  of  a  regular  order  blank,  it  requires 
something  more  than  the  mere  word  of  one  witness  to  justify  an  en- 
tire departure  from  its  terms,  where  the  other  parties  categorically 
deny  any  modification  of  the  written  agreement,  and  where  their  en- 
tire conduct  is  consistent  with  their  position  that,  the  contract  having 
been  broken  in  an  important  respect,  they  refused  to  accept  the  goods 
sold.  In  my  opinion,  plaintiflfs  have  failed  to  sustain  the  burden  of 
proof  on  this  branch  of  the  case,  and  without  further  extended  com- 
ment it  may  be  said  that  the  same  criticism  applies  to  the  proof  of 
damage. 

It  follows,  therefore,  that  without  comment  upon  the  possible  ad- 
missibility of  the  letter  of  plaintiffs  of  December  2d,  which  was  put 
in  evidence  over  defendants'  objection,  the  judgment  must  be  reversed, 
and  new  trial  granted,  with  $30  costs  to  appellants  to  abide  the  event 
All  concur. 


JAMBS  H.  BHODBS  &  GO.  v.  8.  WEISGLASS  ft  CO.,  Ine. 

(Supreme  Oonrt,  Appellate  Term,  First  Department.    Novembtf  Q,  1919.) 

Payment  ^=>21 — ^Not  eitegted  bt  unaccepted  and  unpaid  check. 

Checks,  unless  accepted  and  paid,  constitute  no  payment  of  an  Indebt- 
edness, and  a  buyer  could  not  extinguish  the  seUer's  claim  merely  by 
sending  a  checJc,  which  was  refused. 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  First  Ks- 
trict. 

Action  by  Tames  H.  Rhodes  &  Co.  against  S.  Weisglass  &  Co.,  In- 
corporated. From  a  judgment  for  defendant,  plaintiff  appeals.  Re- 
versed, and  new  trial  ordered. 

Argued  October  term,  1919,  before  GUY,  BITUR,  and  DELE- 
HANTY,  JJ. 

Kramer  &  Swartz,  of  New  York  City  (Henry  Swartz,  of  New  York 
City,  of  counsel),  for  appellant 

Otto  A.  Samuels,  of  New  York  City  (Jerome  M.  Schwartz,  of  New 
York  City,  of  counsel),  for  respondent 

DELEHANTY,  J.  There  must  be  a  new  trial  of  this  action.  At 
the  close  of  the  entire  case  the  undisputed  testimony  showed  that  the 
defendant  was  indebted  to  the  plaintiff  in  at  least  the  sum  of  $22.55. 
This  was  for  a  shipment  and  delivery  of  goods  to  the  defendant  of 
that  amount  on  or  about  April  8,  1918.    With  this  exception  the  en- 
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tire  record  is  devoted  to  showing  the  delivery  to  the  defendant  of  a 
shipment  of  goods  amounting  to  the  sum  of  $10173. 

It  is  undisputed  that  a'check  for  the  sum  of  $53.83  had  been  sent 
to  plaintiff,  which  it  refused  to  accept,  and  which  was  returned  to  the 
defendant,  who  again  sent  it  to  tihe  plaintiff.  This  check  was  produced 
m  open  court  by  the  plaintiff  and  offered  to  the  defendant.  What  this 
was  in  payment  of  nowhere  appears  in  the  record.  Checks,  unless 
accepted  and  paid,  constitute  no  payment  of  an  indebtedness,  and  the 
defendant  could  not  extinguish  the  plaintiff's  claim  by  the  mere  send- 
ing of  a  check,  which  was  refused.  As  the  testimony  shows  with- 
out dispute  that  the  defendant  owed  the  plaintiff  $22.55,  the  judgment 
should  not  have  been  in  favor  of  the  defendant. 

Judgment  reversed,  and  new  trial  ordered,  with  $30  costs  to  appel- 
lant to  abide  the  event    All  concur. 


WBIGHT  V.  BLUMBNFBLD  et  aL 
(Supreme  Court,  Appellate  Term,  First  Department.    November  6,  1919.) 

BbOXXBS  ^S»86(g)— 8  UFFIOJUBH  OY  OF  KVIDBKOB  IN  ACTION  FOB  COMMISSION. 

In  broker's  action  for  commissions,  evidence  held  to  show  that  the  pro- 
cured purchaser  had  sufficient  funds  to  purchase  on  the  terms  stated  by 
defendant  owners. 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Seventh  Dis- 
trict \ 

Action  by  James  O.  Wright  against  Frank  Blumenfeld  and  another. 
Judgment  for  plaintiff,  and  defendants  appeal.  Reversed,  and  new 
trial  ordered,  tmless  plaintiff  files  consent  to  reduction  of  amount  of 
judgment,  in  which  event  the  judgment,  as  so  modified,  is  affirmed. 

Argued  October  term  1919,  before  GUY,  BIJUR,  and  DELE- 
HANTY,  JJ. 

Sobel  &  Brand,  of  New  Yoric  City  (Samuel  Sobcl,  of  New  York 
City,  of  counsel),  for  appellants. 

Strasbourger  &  Schallek,  of  New  York  City  (Jesse  S.  Raphael,  of 
New  York  City,  of  counsel),  for  respondent. 

GUY,  J.  The  evidence  is  ample  to  support  the  finding  that  plaintiff 
procured  for  the  defendant  a  purchaser  of  defendant's  property,  who 
was  ready,  able,  and  willing  to  purchase  on  the  terms  stated  by  de- 
fendants. 

The  contention  of  defendants  that  the  proposed  purchaser,  Cohen, 
did  not  have  sufficient  cash  on  hand  to  comply  with  defendants'  terms, 
is  entirely  overcome  by  the  fact,  established  by  the  evidence,  that  plain- 
tiff, in  order  to  facilitate  the  sale,  had  obtained  a  written  consent  from 
the  owner  of  the  second  mortgage  to  an  extension  thereof,  so  that 
Cohen,  the  proposed  purchaser,  would  only  have  been  required  to  pay 
the  amotmt  over  and  above  the  two  mortgages,  which  amount,  the 
evidence  showed,  he  had  then  in  bank.     It  is,  however,  established 
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conclusively  by  the  evidence  that  defendants,  in  employing  plaintiif  as 
a  broker,  expressly  limited  their  obligation  to  pay  commissions  to  the 
sum  of  $300,  and  plaintiff  is  therefore  limited  in  his  right  of  recovery 
to  the  amount  so  agreed  upon. 

Judgment  reversed,  and  new  trial  ordered,  with  $30  costs  to  the 
appellant  to  abide  the  event,  unless  within  10  days  plaintiff  files  with 
the  clerk  of  the  Municipal  Court  a  written  consent  that  the  judgment 
be  modified,  by  reducing  the  amount  thereof  to  $300,  with  interest  and 
costs  in  the  court  below.  If  such  consent  is  so  filed,  judgment  then 
modified  in  accordance  therewith,  and  affirmed,  without  costs  of  ap- 
peal.   All  concur. 


WILLIAM  ANDERSON  TEXTILE  MFG.  CO.,  Inc.,  v.  BOSBNMAN.  et  al. 
(Supreme  Court,  AppeUate  Term,  First  Department.    November  0,  1919.) 

1.  Sales  ^s»88 — ^Intebpbetation  or  oontbact  fos  the  cottbt. 

Interpretation  of  the  language  of  a  contract  to  purchase  samples  to  be 
delivered  "as  soon  as  possible"  is  for  the  court. 

2.  Appeal  and  bbbob  4=>1062(4) — ^Intebpbetation  or  oontbaot  bt  wrrNESS 

PBEJUDIOIAL  EBBOB. 

Interpretation  of  language  of  contract  to  buy  goods,  samples  to  be  de- 
Uvered  "as  soon  as  possible,"  being  for  the  court,  It  was  prejudicial  to  de- 
fendants, sued  for  not  accepting  and  relying  on  samples  not  having  been 
tendered  for  four  months,  to  allow  a  witness  to  cay  what  the  term 
meant,  and  that  the  samples  were  in  fact  deUvered  **a8  soon  as  possible," 
and  then  leave  to  the  jury  the  question  of  this  having  been  done. 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  First  Dis- 
trict. 

Action  by  the  William  Anderson  Textile  Manufacturing  Q)mpany, 
Incorporated,  against  Sigmund  Rosenman  and  others.  From  a  judg- 
ment on  a  verdict  for  plaintiff,  defendants  appeal.  Reversed,  and 
new  trial  granted. 

Argued  October  term,  1919,  before  GUY,  BIJUR,  and  DELE- 
HANTY,  JJ. 

Bernard  Fliashnick,  of  New  York  City,  for  appellants. 
.    Julius  B.  Baer,  of  New  York  City,  for  respondent 

.  BIJUR,  J.  Plaintiff  sued  for  damages  for  defendants'  breach  of 
an  agreement  to  purchase  certain  goods,  the  samples  for  which  the 
contract  provided  should  be  delivered  to  defendants  "as  soon  as  pos- 
sible." Although  the  contract  was  made  on  July  8th,  the  bulk  of  the 
samples  were  not  tendered  until  some  time  in  November. 

[1,  2]  Over  the  objection  and  exception  of  defendants'  counsel  the 
learned  judge  below  permitted  a  witness  for  the  plaintiff  to  say  what 
is  meant  by  the  term  *'as  soon  as  possible,"  and  also  that  the  samples 
were  in  fact  delivered  "as  soon  as  possible,"  and  finally  left  it  to  the 
jury  to  determine  whether  that  had  been  done.  As  the  interpretation 
of  this  language  was  for  the  court  (see  Sentenne  v.  Kelly,  59  Him, 
512,  13  N,  Y.  Supp.  529;  Goldblatt  v.  Longacre  Const.  Co.,  Inc.,  170 
N.  Y.  Supp.  54),  and  the  error  was  material,  the  judgment  must  be 
reversed,  and  new  trial  granted,  with  $30  costs  to  appellant  to  abide 
the  event.    All  concur. 
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WILTON  HOI-DING  OORPORATION  ▼•  FIX. 

(Supreme  Court,  Appellate  Term,  First  Department.    JN6Tember  6,  1919.) 

L  Landlobd  and  tenant  4=»298(1>— In  smocABT  pbocesdinos,  lbasb  tbou 

THIBD  PABTT  no  DEFENSE. 

In  landlord's  anmmary  proceedings,  lease  from  party,  who  was  not 
sliown  to  have  hesn  either  owner  of  fee  or  leasehold,  was  no  defense. 

2.  MOBTOAOBS  ^=>497(2)— /TENAlffT,   FAKTT   IN   JTOBEOLOStTBB  ACTION,    GONCLtTD- 
ED  BT  JT7DOMENT. 

Tenant,  who  was  made  party  defendant  In  foreclosure  action,  was  cou- 
dnded  by  judgment  therein  as  to  any  rights  as  a  tenant  prior  to  entry 
of  judgment. 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Second  Dis- 
trict 

Summary  proceedings  by  the  Wilton  Holding  Corporation,  landlord, 
against  Samuel  Fix,  tenant.  Prom  a  final  oraer  for  the  tenant,  the 
landlord  appeals.    Reversed. 

Argued  October  term,  1919,  before  GUY,  BIJUR,  ^and  DELE- 
HANTY,  JJ. 

Henry  M.  Bellinger,  Jr.,  of  New  York  City  (Charles  Frankel,  of 
New  York  City,  on  the  brief),  for  appellant. 

Harry  Fieldsteel,  of  New  York  City  (Joseph  R.  Brodsky,  of  New 
York  City,  of  counsel),  for  respondent. 

GUY,  J.  The  landlord  herein  purchased  the  premises  at  a  fore- 
closure sale ;  the  deed  to  it  bearing  date  July  10,  1918.  At  the  time 
of  said  transfer  of  title  to  the  landlord  die  defendant  was  a  tenant 
occupying  part  of  said  premises,  and  was  a  party  defendant  in  the 
foreclosure  action.  During  the  pendency  of  the  foreclosure  action 
the  tenant  respondent  paid  rent  to  a  receiver  appointed  in  said  action 
at  the  rate  of  $150  a  month.  After  transfer  of  title  to  the  plaintiff 
herein  by  virtue  of  the  sale  and  foreclosure,  plaintiff's  agent  notified  the 
tenants,  including  the  tenant  respondent,  that  the  new  landlord  had 
taken  possession,  and  collected  rent  from  the  tenant  respondent  at  the 
same  rate  he  had  paid  the  receiver. 

Defendant's  answer  admitted  the  landlord's  ownership  of  the  prem- 
ises, denied  the  other  material  allegations  of  the  petition,  and,  as  a 
separate  defense,  alleged  that  the  tenant  "holds  possession  of  the 
premises  *  *  *  by  virtue  of  a  certain  lease  under  which  and 
whereby  he  has  full  right  and  interest  to  the  possession  of  said  prem- 
ises up  to  and  on  or  about  the  ISth  day  of  July,  1922."  In  support 
of  said  separate  defense  the  tenant  respondent  was  allowed  to  intro- 
duce in  evidence,  over  the  objection  and  exception  of  plaintiff,  a  cer- 
tain lease,  dated  February  15,  1915,  from  one  Sachs,  who  was  not  a 
party  to  the  foreclosure  action,  and  was  not  shown  to  have  been  at 
any  time  either  the  owner  of  the  fee  or  the  leasehold  of  said  prem- 
ises; also  a  letter,  dated  October  1,  1917,  signed  "Minsker  Realty 
Company,  by  Louis  D.  Minsky,"  purporting  to  extend  said  lease  from 
Sachs  to  the  tenant  herein  until  October  1,  1922.    On  the  date  when 
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said  letter  was  written  the  Minsker  Realty  Company  had  no  title  to 
the  leasehold  of  said  premises ;  it  having  on  November  1,  1912,  leased 
half  of  the  said  premises  for  a  term  of  10  years  to  the  said  Louis  D. 
Minsky,  and  leased  the  other  half  on  the  same  date  for  a  like  term  to 
one  Max  D.  Steuer,  who  assigned  the  lease  to  said  Minsky  on  De- 
cember 1,  1912. 

[1,  2]  The  tenant  respondent  contends  that  the  landlord  herein  hav- 
ing permitted  him  to  remain  in  possession  on  payment  of  the  same 
rent  therefor  paid  the  receiver,  and  the  receiver  having  permitted  him 
to  remain  in  possession  under  his  lease  from  Sachs,  as  extended  by 
the  letter  of  October  1,  1917,  signed  "Minsker  Realty  Company,  by 
Louis  D.  Minsky,"  such  retention  of  possession  by  him  and  acceptance 
of  rent  by  the  landlord  constituted  an  attornment  and  a  recognition  in 
full  of  his  lease  from  Sachs  and  the  extension  of  said  lease  by  said  let- 
ter. As  the  evidence  fails  to  disclose  any  title  in  said  Sachs,  or  any  title 
to  the  leasehold  existing  in  the  Minsker' Realty  Company  on  October  1, 
1917,  the  date  of  said  alleged  letter  of  extension,  even  on  the  proof,  im- 
properly admitted,  as  to  the  Sachs  lease  and  the  extension  thereof,  the 
tenant  respondent  failed  to  establish  any  defense.  It  also  appearing 
that  the  tenant  respondent  was  a  party  defendant  in  the  foreclosure 
action,  he  is  concluded  by  the  judgment  therein  as  to  any  rights  as  a 
tenant  prior  to  the  entry  of  said  judgment. 

The  order  must  therefore  be  reversed,  and  an  order  directed  to 
be  entered  in  favor  of  the  landlord,  with  $30  costs  of  appeal  and  in 
the  court  below.    All  concur. 


(189  Api>.  Div.  566) 

HOLLAND  V.  TURNER 

(Snpreme  Court,  AppeUate  Division,  First  Department    November  7,  1919.) 

L  Negligence  ^=s»44 — ^Removal  of  flooring  and  sxjppobib  fbok  joibib  nr 

BUILDING  BEPAIBS  NOT  NEGLIGENCE. 

It  is  not  negligence  for  contractor  to  remove  flooring  and  side  supports 
from  joists  in  making  alterations  contracted  for,  wbere  a  safe  passage- 
way remains,  so  that  he  has  no  reason  to  apprehend  that  any  one  will 
walk  on  the  joists. 
2.  Negligence  «=»71 — ^Evidence  showing  conteibutoby  negligencb. 

An  experienced  man,  who  walks  acro^  joists  from  which  flooring  and 
side  supports  have  been  removed,  instead  of  usmg  a  safe  passageway 
open  to  him,  is  negligent. 

Appeal  from  Trial  Term,  New  York  County. 

Action  by  John  Holland  a^g^ainst  Ernest  M.  Turner.  From  a  judg- 
ment upon  a  verdict  for  plaintiff,  and  from  an  order  denying  motion 
for  new  trial,  defendant  appeals.    Reversed,  and  complaint  dismissed. 

Argued  before  CLARKE,  P.  J.,  and  LAUGHLIN,  DOWLING, 
SMITH,  and  MERRELL,  JJ. 

Robert  M.  McCormick,  of  New  York  City  (Joseph  F.  Murray,  of 
New  York  City,  of  counsel),  for  appellant. 

Braim  &  Solomon,  of  New  York  City  (Louis  H.  Solomon,  of  New 
York  City,  of  counsel),  for  respondent. 
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SMITH,  J.  The  action  is  brought  to  recover  for  negligence.  The 
owner  of  a  building,  410-416  East  Sixty-Eighth  street,  in  the  borough 
of  Manhattan,  made  a  contract  with  this  defendant;  under  which  con- 
tract the  defendant  was  to  change  the  location  of  a  stairway  leading 
from  the  first  to  the  second  floor.  This  involved  the  necessity  of  cut- 
ting out  some  joists  on  the  second  floor  about  12  feet  from  the  head  of 
the  stairway  as  it  theretofore  existed.  In  the  process  of  the  work  the 
contractor  had  taken  off  the  floor  boards  for  the  space  of  about  12 
feet  to  the  east  of  the  stairway.  He  had  also  taken  out  some  small 
cross  pieces  that  are  used  between  joists  for  the  main  purpose  of  keep- 
ing the  joists  upright.  Plaintiff  was  a  plumber,  also  engaged  under 
contract  in  the  repair  of  this  same  building.  He  was  on  the  second 
floor,  and  had  occasion  to  go  to  the  first  floor.  He  proceeded  to. walk 
across  these  joists,  from  which  the  boards  had  been  taken  and  from 
which  the  side  supports  had  been  taken,  to  the  stairway,  and  one  of 
the  joists  tipped  over  and  fell  to  the  floor  below,  causing  him  to  fall, 
and  thereby  he  sustained  the  injuries  for  which  he  sues. 

This  room  in  which  this  work  was  being  done  was  sufficiently  wide, 
so  that  tiiere  was  abundant  room  south  of  this  open  space  for  the 
plaintiff  to  walk  upon  a  safe  floorway.  In  going  to  the  stairs  upon 
the  sale  path,  he  would  have  had  to  pass  over  from  three  to  four  feet 
of  joists  upon  which  there  was  no  flooring,  because  the  flooring  had 
been  taken  up  by  the  carpenter  at  the  request  of  the  plumber,  to  give, 
him  space  for  his  pipes.  In  this  three  or  four  feet,  however,  the  joists 
were  perfectly  strong,  and  would  have  furnished  a  perfectly  safe  pass- 
age for  the  plaintiff.  After  he  was  hurt,  he  was  taken  up  to  the  sec- 
ond floor,  where  the  office  is  situated,  and  was  taken  along  this  floor- 
way,  where,  as  it  is  indicated,  he  might  have  walked  with  perfect  safe- 
ty to  reach  the  head  of  the  stairs  in  order  to  descend.  Instead  of  tak- 
ing this  safe  path,  he  chose  to  make  a  short  cut,  and  pass  over  joists 
from  which  the  flooring  had  been  taken  up,  and  from  which  the  side 
supports  had  been  taken  away. 

[1,  2]  I  can  find  no  evidence  of  negligence  on  the  part  of  the  de- 
fendant, and  abundant  evidence  of  contributory  negligence  on  the 
part  of  the  plaintiff.  If  this  were  the  only  pathway  to  the  head  of  the 
stairs,  and  persons  had  occasion  to  go  up  and  down  the  stairs,  a  differ- 
ent question  might  be  presented ;  but  defendant  was  proceeding  to  do 
just  what  he  was  engaged  to  do,  taking  down  these  joists  in  order  that 
he  might  replace  the  stairway  in  a  different  position.  He  had  no  rea- 
son to  apprehend  that  any  one  else  would  walk  over  the  joists  from 
which  he  had  removed  the  flooring  and  the  side  supports,  when  there 
was  another  perfectly  safe  way  by  which  the  stairway  could  be  reach- 
ed, and  the  plaintiff,  in  walking  around  a  building  in  course  of  repair, 
is  bound  to  the  exercise  of  the  reasonable  care  of  an  experienced  man, 
such  as  he  was,  and  the  proof  shows  his  utter  disregard  of  such  pre- 
cautions, which  a  reasonable  man  would  have  taken  to  avoid  danger. 

The  judgment ^and  order  should  therefore  be  reversed,  with  costs, 
and  the  complaint  dismissed,  with  costs.  The  finding  that  the  defend- 
ant was  guilty  of  negligence  and  the  finding  that  the  plaintiff  was  free 
from  contributory  negligence  are  reversed.    Order  filed.    All  concur. 


Digitized  by  VjOOQIC 


884  178  NBW  TOBK  aUPPLBMBNT  (Sup.  Ct 

DINNBBN  V.  MARTIN. 
(Supreme  Oourt,  Appellate  Term,  First  Department.    November  6,  1919.) 

1.  Husband  and  wife  ^»138(2) — ^No  FBESUMFnoN  that  husband  was  agent 

OF  WIllB. 

The  mere  fact  tliat  wife  owned  premises  on  which  wcftk  was  performed 
nnder  a  contract  raised  no  presumption  that  the  husband,  who  ezecated 
the  contract,  was  the  agent  of  the  wife  In  making  the  contract 

2.  Evidence  ^=s>158(16) — ^As  to  contents  of  bbcobds,  not  best  evidence. 

Where  the  public  records  showing  ownership  of  property  were  ob- 
tainable, and  could  have  been  introduced  in  evidence,  It  was  reversible 
error  to  permit  a  witness  to  testify  over  objection  as  to  the  oontentB 
of  the  records. 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Third  Dis- 
trict. 

Action  by  John  J.  Dinneen  against  Gertrude  Martin.  From  a  judg- 
ment for  plaintiff,  defendant  appeals.  Reversed,  and  new  trial  or- 
dered. 

Argued  October  term,  1919,  before  GUY,  BIJUR,  and  DELE- 
HANTY,  JJ. 

J.  Emanuel  Ankus,  of  New  York  City,  for  appellant. 
Benjamin  W.  Burger,  of  New  York  City,  for  respondent 

GUY,  J.  The  action  is  brought  to  recover  the  value  of  work,  labor, 
and  services  alleged  to  have  been  rendered  by  plaintiff  under  a  written 
contract  entered  into  with  one  James  Martin,  the  husband  of  the  de- 
fendant; the  respondent  contending  that  James  Martin,  with  whom 
the  contract  was  made,  was  agent  tor  his  wife,  the  defendant. 

[1,  2]  The  only  suggestion  of  agency  is  the  testimony  of  plaintiff's 
attorney  that  he  had  examined  the  records  in  the  register's  office,  and 
that  according  to  said  records  the  defendant,  at  the  time  of  the  making 
of  the  contract,  was  the  owner  of  premises  in  which  the  work  was 
performed  under  the  contract.  Of  course,  this  raises  no  presumption 
of  the  husband's  agency.  This  evidence  as  to  the  contents  of  public 
records  was  objected  to  as  incompetent,  and  an  exception  duly  taken 
to  the  admission  of  the  evidence.  As  the  records  were  obtainable,  and 
could  have  been  introduced  in  evidence,  the  testimony  as  to  their  con- 
tents was  incompetent,  and  the  admission  thereof  constitutes  reversible 
error.    Kain  v.  Larkin,  131  N.  Y.  300,  311,  30  N.  E.  105. 

The  judgment  must  therefore  be  reversed,  and  a  new  trial  ordered, 
with  $30  costs  to  appellant  to  abide  the  event.    All  concur. 
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WESBB  BBOa,  Inc.,  v.  OFRIO. 

(Supreme  Ckmrt,  Appellate  Term,  ITirst  Department.    November  6,  1019.) 

Saues  ^=98560?) — l^  AonoN  wgsl  pbiob,  dxvbnsb  or  raud  should  bx  spbczait 

I.Y  PLEADED. 

In  seller's  action  for  balance  of  purchase  price,  defense  of  fraud,  in 
that  seller  had  delivered  a  defective  secondhand  piano,  instead  of  the 
new  piano  buye>  had  bought,  should  have  been  specially  pleaded,  and  was 
not  available  under  a  general  denial. 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Third  Dis- 
trict, 

Action  by  Weser  Bros.,  Incorporated,  against  Joseph  Ofrio.  Judg- 
ment for  defendant,  and  plaintiff  appeals.  Reversed,  and  judgment 
directed  for  plaintiff. 

Argued  October  term,  1919,  before  GUY,  BIJUR,  and  DELE- 
HANTY,  JJ. 

Irving  Levine,  of  New  York  City,  for  appellant 
Levy  &  McMahon  (Nathan  D.  Levy,  of  New  York  City,  of  counsel), 
for  responderit. 

PER  CURIAM.  The  defendant  in  this  case  purchased  a  piano  on 
the  installment  plan  for  the  sum  of  $375.  Having  paid  but  $227  on  the 
contract,  and  defaulting  as  to  the  balance,  action  was  brought  against 
him  for  the  sum  of  $148  in  the  court  below.  The  pleadings  were  oral, 
and  the  answer  was  a  general  denial.  Upon  the  trial,  over  plaintiff's 
objection,  defendant  was  allowed  to  interpose  the  defense  of  fraud, 
in  that  defendant  purchased  a  new  piano,  and  a  secondhand  one, 
with  a  broken  leg,  was  delivered.  The  court  awarded  a  verdict  in 
favor  of  the  defendant,  and  from  the  judgment  entered  thereon  this 
appeal  is  taken. 

The  defense  of  fraud  was  not  available.  It  should  have  been  spe- 
cially pleaded.  Aside  from  this  point,  however,  the  claim  of  the 
defendant  is  wholly  improbable.  A  period  of  five  years  has  almost 
elapsed  since  the  piano  was  purchased,  and  during  that  time  an  ac- 
tion was  instituted  against  the  defendant,  prior  to  this  one,  for  de- 
fault in  the  payment  of  installments.  If  the  defense  now  urged  was 
available,  it  is  difficult  to  understand  why  it  was  not  then  set  up.  The 
defendant's  conduct  throughout  is  such  as  to  cast  doubt  upon  the  merit 
of  his  claim. 

Judgment  reversed,  with  $30  costs,  and  judgment  directed  for  the 
plaintiff  for  $148,  with  appropriate  costs  in  the  court  below. 

^s»For  other  cases  se«  same  topic  A  KEY-NUMBER  in  all  Key-Numbered  Digests  A  Indexes 
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WBLMNS  V.  TOBIN. 

(Supreme  Ocwrt,  Appellate  Term,  First  Department.    November  6,  1019.) 

Landlobd  and  tenant  ^=»296(1) — Debt  undub  old  usabe  no  ground  fob  dis- 
possess PBOCEEDINOS  UN  DEB  NEW  LEASE. 

Tenant's  indebtedness  under  a  former  lease  is  no  ground  for  recovery 
of  possession  beld  by  tenant  under  a  new  lease. 

Appeal  fjom  Municipal  Court,  Borough  of  the  Bronx,  Second  Dis- 
trict. Action  by  Sarah  Wellins  against  Kathryn  Tobin.  From  an 
order  awarding  plaintiff  possession  of  premises  for  nonpayment  of 
rent,  defendant  appeals.    Reversed,  and  petition  denied. 

Argued  October  term,  1919,  before  GUY,  BIJUR,  and  DEI.EHAN- 
TY,  J  J. 

Robert  L.  Turk,  of  New  York  City,  for  appellant. 
Julius  D.  Tobias,  of  New  York  City,  for  respondent. 

GUY,  J.  The  defendant  tenant  appeals  from  an  order  awarding  the 
landlord  possession  of  premises  for  nonpayment  of  rent.  It  appears 
that  the  relation  of  landlord  and  tenant  existed  between  these  parties 
for  about  five  years  prior  to  the  commencement  of  this  proceeding,  and 
that  under  a  lease  from  the  1st  of  October,  1917,  to  the  30th  of  Sep- 
tember, 1918,  the  rental  was  at  the  rate  of  $29  per  month.  On  Sep- 
tember 14,  1918,  a  new  lease  was  entered  into  between  the  parties,  for 
a  term  of  one  year  to  commence  on  September  15, 1918,  and  to  end  Sep- 
tember 14,  1919,  at  $35  per  month,  payable  on  the  ISth  of  each  month. 
On  September  15,  1918,  the  defendant  tenant  paid  to  the  landlord  the 
sum  of  $35,  and  made  payments  'in  similar  amounts  on  October  15, 
November  15,  and  December  IS,  and  on  January  15,  1919,  tendered 
$35  as  rent  for  the  month  beginning  January  15,  1919,  and  ending 
February  15,  1919.  This  the  landlord  rejected,  claiming  that  there 
was  still  a  half  month's  rent  due,  arising  out  of  the  fact,  that  while 
the  rent  was  payable  on  the  1st  of  each  month  under  the  old  lease, 
which  terminated  on  September  30,  1918,  the  landlord  had  permitted 
the  defendant  customarily  to  pay  rent  on  the  15th  of  each  month,  and 
that,  therefore,  the  $35  paid  on  September  15,  1918,  constituted  a 
payment  of  a  half  month's  rent  under  the  old  lease,  and  only  half 
of  the  rent  due  under  the  new  lease  for  the  month  beginning  Sep- 
tember 15th,  and  that  each  subsequent  payment  of  rent  up  to  the 
15th  of  January  still  left  unpaid  a  balance  of  half  a  month's  rent. 

As  the  rent  prior  to  September  15,  1918,  was  at  the  rate  of  $29 
per  month,  this  calculation  as  to  the  amount  of  rent  due,  if  any,  was 
clearly  erroneous ;  but  it  is  also  clearly  established  by  the  evidence  that 
the  payments  made  on  September  15,  1918,  and  on  the  15th  of  each 
month  thereafter,  including  the  tender  of  payment  on  January  15,  1919, 
were  payments  of  rent  under  the  new  lease,  and  that  if  any  part  of  the 
rent  under  the  old  lease  remained  unpaid  at  the  time  of  the  making 
of  the  new  lease,  such  indebtedness  under  the  old  lease  could  form  no 
proper  basis  for  a  dispossess  proceeding  under  the  new  lease.    On  the 
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undisputed  evidence  the  entire  rent  as  due  under  the  present  lease  was 
paid  up  to  the  15th  of  January,  1919,  and  the  full  amount  of  rent  due 
for  the  month  beginning  January  15,  1919,  was  tendered  by  the  de- 
fendant tenant  to  the  pkintiff  landlord,  and  refused  by  said  landlord. 
As  it  appears,  therefore,  that  there  was  no  default  in  the  payment 
of  rent  by  the  tenant  to  the  landlord  under  the  existing  lease,  the  or- 
der must  be  reversed,  with  $30  costs,  and  the  petition  denied,  with 
costs.    All  concur. 


SALWAY  T.  FRE3D  HOLLANDER  &  CO. 
(Supreme  Court,  Appellate  Tenn,  First  Department.    November  6,  1919.) 

MaSTEB  and   SKBYANT   ^=5>80(13) — IMPLDBD   CONTBACT   of  EMPLOTMBNT  ▲   JX7BT 
QT7E8TION. 

In  accountant's  suit  on  ImpUed  contract  of  employment,  based  on  re- 
quests by  defendant,  in  G(»iJunction  with  otber  importws,  where  defense 
was  that  no  such  request  had  been  made,  and  that  his  services  were 
voluntary,  and  were  rendered  by  reason  of  his  connection  with  one  of  the 
other  importers,  evidence  held  to  create  issue  of  fact  for  the  jury. 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  First  District. 

Action  by  William  S.  Salway  against  Fred  Hollander  &  Co.  Judg- 
ment dismissing  complaint,  and  plaintiff  appeals.  Reversed,  and  new 
trial  ordered. 

Argued  October  term,  1919,  before  GUY,  BIJUR,  and  DELE- 
HANTY,  JJ. 

Henry  Schoenherr,  of  New  York  City,  for  appellant 
Wesselman  &  Kraus,  of  New  York  City  (Bertram  1/.  Kraus,  of 
New  York  City,  of  counsel),  for  respondent. 

GUY,  J.  Plaintiff  sues  on  an  implied  contract  of  emplojmient  based 
upon  requests  made  by  the  defendant,  in  conjunction  with  other  beer 
importers,  to  perform  certain  services  in  connection  with  a  proposed 
suit  for  a  refunding  of  federal  taxes,  which  suit  was  subsequently 
brought  by  an  association  composed  of  the  parties,  who,  including  the 
defendant,  made  such  requests,  and  resulted  in  the  recovery  by  them 
of  a  substantial  amount. 

Plaintiff  is  a  certified  accountant,  and  had  formerly  been  secretary 
of  an  association  of  beer  im'porters,  of  which  defendant  was  a  mem- 
ber. Plaintiff  testified  as  to  various  conferences  at  which  defendant 
and  other  importers  were  present,  and  that  they  jointly  requested  him 
to  prepare  plans  involving  measurements  and  calculations  of  contents 
of  barrels,  the  substitution  of  attorneys,  and  a  visit  to  Washington, 
which  was  subsequently  made  by  plaintiff  at  the  request  of  defendant 
and  the  other  importers,  and  various  other  services  which  were  tes- 
tified to  in  detail;  that  after  part  of  the  services  were  rendered  he 
made  a  lump  charge  for  services  rendered  up  to  a  certain  date,  divid- 
ing the  charge  pro  rata  among  the  members  of  the  association,  and 
sending  a  bill  to  the  defendant  for  its  share,  which  bill  was  paid; 
and  that,  upon  rendering  an  additional  bill  for  the  amount  in  suit,  de- 
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f endant's  proportionate  share  of  the  total  charge  for  services,  defend- 
ant's president  promised  to  pay  the  same.  Defendant  denied  having 
made  any  requests  of  plaintiff  for  the  performance  of  services,  or  hav- 
ing paid  for  any  part  of  plaintiff's  alleged  services ;  and  defendant's 
witnesses  testified  that  such  services  as  were  rendered  by  plaintiff  were 
voluntary  services  tendered  by  plaintiff  by  reason  of  his  connection 
with  one  of  the  members  of  the  association  whom  he  represented  at 
the  conference.  This  evidence  created  an  issue  of  fact  to  be  passed 
upon  by  the  jury. 

The  judgment  dismissing  the  complaint  was  therefore  error,  and 
must  be  reversed,  and  a  new  trial  ordered,  with  $30  costs  to  appel- 
lant to  abide  the  event    All  concur. 


DBITELBAUM  v.  HABRISON  &  MEYER. 
(Supreme  CJourt,  AppeUate  Term,  First  Department.    Movember  6,  1919.) 

1.  Tboveb  and  oonyebsion  ^=940(1) — Btjffiojssoy  of  evidence  to  sustain 

VERDICT. 

In  action  against  cement  contractor  for  conversion  of  tar  paper,  evi- 
dence held  insufficient  to  sustain  verdict  for  plaintiff. 

2.  Trial  ^=:»315 — Compromise  verdict  indicated  by  nonconformitt  to  un- 

contradicted EVIDENCE. 

In  action  for  conversion,  where  evidence  as  to  quantity  and  value  was 
uncontradicted  and  plaintiff  was  entitled  to  a  verdict  for  the  entire 
amount  of  such  value  or  nothing,  verdict  for  a  smaller  sum  indicated  a 
mistake  or  compromise  and  cannot  be  sustained. 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Second  Dis- 
trict. 

Action  by  Isidor  Deitelbaum  against  Harrison  &  Meyer.  Judgment 
for  plaintiff  on  verdict  of  jury,  and  defendants  appeal.  Reversed,  and 
new  trial  granted. 

Argued  October  term,  1919,  before  GUY,  BIJUR,  and  DEI<E- 
HANTY,  JJ. 

Isaac  W.  Goodhue,  of  New  York  City,  for  appellants. 
Herman  Turkel,  of  New  York  City,  for  respondent. 

BIJUR,  J.  Defendants  were  sued  for 'damages  for  the  conversion 
of  $162.50  worth  of  tar  paper.  It  appears  that  plaintiff  and  defend- 
ants were  both  engaged  in  doing  some  work  upon  Ward's  Island ;  the 
defendants  laying  cement.  Plaintiff's  evidence  in  regard  to  the  quan- 
tity and  value  of  the  paper  claimed  to  have  been*  converted  was  un- 
contradicted and  unchallenged.  The  only  proof,  however,  connecting 
the  defendants  with  the  transaction,  was  the  testimony  of  two  wit- 
nesses for  the  plaintiff  to  the  effect  that  they  found  some  of  their 
paper  "on  Harrison  &  Meyer's  job" ;  also  that  "Harrison  &  Meyer's 
cement  was  covered  up  with  our  roofing  paper.'*  This  cement  was 
also  described  as  being  in  hags  which  lay  around  in  various  parts  of 
the  work,  "scattered  around  over  five  square  blocks."    Although  the 
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statement  of  the  conclusion  of  the  witnesses  as  to  the  ownership  of  the 
cement  by  defendants  was  permitted  to  pass  without  objection  to  its 
competency,  it  was  manifestly  the  mere  statement  of  the  witnesses' 
conclusion,  or  it  might  be  more  accurate  to  say,  guess. 

On  the  other  hand,  defendants  proved  without  contradiction  or,  in- 
deed, any  impairment  of  the  truth  and  accuracy  of  their  testimony, 
that  so  far  as  they  used  tar  paper  at  all  it  was  of  an  entirely  different 
weight  from  that  made  or  used  by  the  plaintiff,  and  that  they  had 
practically  no  cement  stored  at  Ward's  Island  during  the  period  cov- 
ered by  the  complaint,  that  they  purchased  such  cement  as  they  needed 
from  day  to  day  from  the  general  contractor  who  had  a  store  of 
cement  on  the  premises,  and  that  the  total  of  cement  which  they  had 
on  hand  at  any  time  amounted  to  but  a  negligible  fraction  of  the  quan- 
tity alleged  to  have  been  seen  by  plaintiff's  witnesses  covered  with 
the  plaintiff's  paper. 

[1,2]  It  is  difficult  to  conceive  of  a  sustainable  verdict  in  plain- 
tiff's favor  on  these  facts,  and  it  is  quite  evident  from  the  amount  of 
the  jury's  verdict,  namely,  $66,  that  it  was  not  arrived  at  on  the  theory 
that  plaintiff  had  proven  his  case,  hut  by  reason  of  some  mistake  or 
compromise;  for  plaintiff  was,  as  the  jury  must  have  realized,  en- 
titled to  $162.50  or  nothing. 

Judgment  reversed,  and  new  trial  granted,  with  $30  costs  to  appel- 
lant to  abide  the  event.    All  concur. 


UPRIGHT  CO.  V.  DELSON. 
(Supreme  Oonrt,  Appellate  Term,  First  Department.    November  6,  1919.) 

1.  Landlobd  and  tenant  ^=»157(6) — Impbovements  by  tenant  not  affect- 

ing BENT. 

Tenant  could  not  deduct  from  rent  for  month  the  cost  of  a  door  in- 
stalled for  her  own  convenience  without  landlord's  consent. 

2.  AccoBD  ANi>  satzsfaotion  ^s»11(2) — ^NoT  cbeated  bt  bbtention  of  check 

BY  LANDLOBD. 

Where  tenant  for  her  own  convenience  and  without  consent  of  landlord 
Installed  a  door,  the  use  by  the  landlord  of  a  check  sent  by  the  tenant  in 
a  letter  stating  that  the  cost  of  the  door  was  deducted  from  "this  month's 
rent"  would  not  amount  to  accord  and  satisfaction,  even  if  the  check  had 
indorsed  on  it  when  received  a  statement  that  it  was  in  payment  for 
month's  rent. 

3.  Landlobd  and  tenant  ^=^194 (2) — Subbendeb  of  lease  and  acceptance 

by  landlobd. 

Though  tenant  left  premises  without  giving  the  landlord  the  key,  or 
indicating  that  she  intended  to  surrender  lease  expiring  in  a  month, 
where  the  landlord  on  the  day  foUowing  procured  a  key  and  entered  into 
possession,  and  within  a  few  days  thereafter  gave  possession  to  a  new 
tenant,  Jield  there  could  be  no  recovery  of  rent  for  the  last  month  covered 
by  the  lease. 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  First  Dis- 
trict. 
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Action  by  the  Upright  Company  against  Max  Delson.  From  a  judg- 
ment for  plaintiif ,  defendant  appeals.  Modified,  and,  as  modified,  af- 
firmed. 

Argued  October  term,  1919,  before  GUY,  BIJUR,  and  DELE- 
HANTY,  JJ. 

Julius  G.  Kremer,  of  New  York  City,  for  appellant. 
Leo  Levy,  of  New  York  City  (L.  B.  Dribben,  of  New  York  City, 
of  counsel),  for  respondent. 

DELEHANTY,  J.  The  plaintifF  has  recovered  a  judgment  for  the 
sum  of  $70  based  upon  two  causes  of  action.  The  defendant  had  a 
written  lease  from  the  plaintiff  of  an  apartment  expiring  October  1, 
1918.  The  rent  reserved  in  the  lease  was  $50  per  month,  payable  in 
advance  on  the  1st  day  of  every  month.  The  landlord  sued  for  a  bal- 
ance due  of  $20  for  tibe  month  of  August  and  $50  for  the  month  of 
September. 

On  August  15,  1918,  the  tenant  sent  a  letter  to  plaintiff,  in  which 
she  stated  that  she  had  put  into  the  apartment  a  French  door  at  an  ex- 
pense of  $20,  and  said : 

"In  view  of  the  fact  that  I  now  desire  to  terminate  my  lease,  and  as  I 
have  no  further  need  of  this  door,  I  deduct  amount  from  this  month*s  renL'* 

This  letter  was  accompanied  by  the  defendant's  check  for  $30,  pay- 
able to  the  plaintiff,  which  he  deposited,  and  used  the  proceeds.  Upon 
.  this  showing  the  court  below  allowed  plaintiff's  claim  of  $20  for  the 
balance  of  rent  for  the  month  of  August.    This  was  correct. 

[1,2]  Plaintiff  had  given  no  authority  to  the  defendant  to  install 
the  door,  and  the  amount  of  rent  was  due  and  not  disputed.  The  ten- 
ant could  not  render  the  landlord  liable  for  the  expense  of  additions 
to  the  demised  premises  made  by  her  for  her  own  convenience  and 
without  the  consent  of  the  landlord.  Otherwise,  she  might  have  re- 
modeled or  made  additions  to  the  apartment  to  any  extent  desired,  and 
thereby  extinguished  the  rent  for  the  entire  term.  The  use  of  the 
check  was  not  an  accord  and  satisfaction,  under  such  circumstances, 
of  the  entire  claim.  The  cases  cited  by  the  appellant  do  not  in  any  way 
support  his  contention  that  the  rent  was  paid  by  the  acceptance  of  the 
check,  even  assuming  that  the  check  had  indorsed  upon  it,  when  re- 
ceived  by  the  landlord,  a  statement  that  it  was  in  payment  for  the  rent 
of  August,  of  which  there  is  some  doubt. 

[3]  As  to  plaintiff's  cause  of  action  for  September  rent,  the  testi- 
mony shows  that  the  defendant  left  the  premises  about  August  31st, 
locking  up  the  apartment  and  keeping  the  key,  and  in  no  way  indicat- 
ing to  the  plaintiff  that  she  intended  to  surrender  them,  except  the 
desire  expressed  in  her  letter  of  August  15,  1918.  The  landlord,  on 
or  about  September  1st,  procured  a  key  made*!!  and  entered  into  pos- 
session of  the  apartment,  and  on  September  10th  gave  possession  to  a 
new  tenant,  and  stated  to  her  that  she  might  occupy  them  rent  free 
for  the  month  of  September.  He  attempts  to  excuse  this  entry  by  a 
claim  that  the  lease  gave  authority  to  enter  for  the  purpose  of  making 
repairs ;  but  such  entry  is  limited  by  the  lease  to  make  "necessary  re- 
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pairs,"  and  there  is  nothing  to  show  what  repairs  were  made,  if  any, 
and  if  any  were  necessary.  Under  such  circumstances  it  is  clear  that 
there  was  such  an  acceptance  and  occupation  of  the  demised  premises 
by  the  landlord  as  predudes  him  from  recovering  rent  for  the  month 
of  September,  1918. 

Judgment  modified,  by  reducing  the  amount  of  recovery  in  the  court 
below  to  $20  and  appropriate  costs,  and,  as  modified,  affirmed,  with 
$20  costs  to  appellant  to  be  offset  against  the  judgment.    All  concur. 


BSTATIO  V.  CHABA. 

(Supreme  Conrt,  Appellate  Term,  First  Department.    November  6,  1919.) 

Appeal  and  xbbob  ^=s>977(8) — Revikw  of  obdsb  obantino  new  tbial. 

An  order  granting  a  new  trial  will  not  be  Interfered  wltli  on  appeal, 
where  no  abuse  of  discretion  or  violation  of  any  statute'  la  shown. 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Third  Dis- 
trict. 

Action  by  Paul  Estatio  against  Frank  O'Hara.  From  an  order  set- 
ting aside  a  judgment  in  favor  of  plaintiff,  and  granting  a  new  trial, 
pl^tiff  appeals.    Affirmed. 

See,  also,  174  N.  Y.  Supp.  608. 

Argued  October  term,  1919,  bef6re  GUY,  BIJUR,  and  DELE- 
HANTY,  JJ. 

Matthew  M.  Black,  of  Brooklyn,  for  appellant. 
James  I.  Moore,  of  New  York  City,  for  respondent. 

PER  CURIAM.  We  see  no  abuse  of  discretion  or  violation  of  any 
statute  in  the  action  of  the  court  bdow  in  setting  aside  the  verdict 
herein  and  ordering  a  new  trial  before  a  jury  of  six  men,  and  the  or- 
der must  therefore  be  affirmed. 

Order  affirmed,  with  $10  costs. 


>  SIEGBIi  y.  MABYLAND  GASUAI/TT  OO. 
(Supreme  Oourt,  Appellate  Term,  First  Department.    November  6,  1919.) 

1.  OOBPOBATIONB  ^S»617(l) — ABSIGNMEUT  of  CAUeS  or  ACTION  DTTRINO  BtlSPKN- 

noN  or  POWERS  invaud. 

Where  the  corporate  rights  of  a  corporation  were  suspended  by  the  CaU- 

fomia  CJorporate  License  Act,  approved  May  11, 1917  (St  Cal.  1917,  p.  371), 

an  assignment  of  a  cause  of  action  during  the  suspension  was  invaUd, 

and  the  assignee  could  not  recover  thereon. 

Z,  OoKPOEATioNB  «s>613(2) — ^Pbooi«amatio2v  bt  Govebnob  unkbcessaby  fob 

8U8PEZTSI0N   OF  RIQHTB. 

A  proclamation  by  the  Governor  of  California  was  not  necessary  to 
render  operative  a  suspension  of  corporate  rights  under  the  California 
Corporate  License  Act,  approved  May  11,  1917  (St.  Cal.  1917,  p.  371). 
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3.  COBPOBATIONS  ^S»691 — EFFECT  IN  OTHBB  STATES  OF  SUSPENSION  OF  BIGHTS. 

A  suspension  of  corporate  rights  in  California  under  the  California 
Corporate  License  Act,  approved  May  11,  1917  (St.  CaL  1917,  p.  371),  Is 
operative  In  New  York,  so  as  to  prevent  an  action  toy  an  assigned  of  a 
cause  of  action,  although  no  decree  has  been  entered  in  New  York  making 
the  suspension  operative  there. 

4.  COBPOBATIONS  ^=»619 — POWEBS  OF  OfFICEBS  DUBINO  SUSPENSION  OF  BIGHTS. 

The  California  statute  permitting  directors  or  managers  of  corpora- 
tions which  have  been  subjected  to  forfeiture  to  have  full  power  as 
trustees  to  settle  the  affairs  of  the  corporation,  etc.,  has  no  application 
to  a  corporation  whose  rights  have  been  suspended  under  the  California 
Corporate  License  Act,  approved  May  11,  1917  (St  Cal.  1917,  p.  871). 

5.  COBPOBATIONS    ^=5>619 — RiOHTS    OF   OFFICEBS   DUBING   SUSPENSION    OF   POW- 

EBS. 

Assuming  that  the  CalifomlA  statute,  permitting  directors  or  managers 
of  a  corporation  subjected  to  forfeiture  to  have  full  powers  as  trustees 
to  settle  the  affairs  of  the  corporation,  applied  to  a  corporation  whose 
rights  were  suspended  under  the  California  Corporate  License  Act,  ap- 
proved May  11,  1917  (St.  Cal.  1917,  p.  371),  an  assignment  of  a  cause  of 
action  purporting  to  be  made  by  the  corporation  itself  would  not  be  valid. 

,     6.   COBPOBATIONS  ^=»617(1) — ESTOPPEL  AS  AGAINST  COBPOBATION  WHOSE  SIGHTS 
ABE  SUSPENDED. 

The  principle  of  estoppel  cannot  be  applied  against  a  corporation  which 
has  undertaken  to  perform  an  act  after  its  corporate  powers  have  been 
suspended,  and  hence  its  assignee  is  not  estopped. 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  First  Dis- 
trict. 

Action  by  Julius  E.  Siegel  against  the  Maryland  Casualty  Company. 
From  a  judgment  for  plaintiff,  entered  upon  verdict  of  a  jury,  de- 
fendant appeals.    Reversed,  and  new  trial  granted. 

Argued  October  term,  1919,  before  GUY,  BIJUR,  and  DELE- 
HANTY,  JJ. 

Smith,  Heymsfeld  &  Weiss,  of  New  York  City  (David  T.  Smith 
and  Nicholas  A.  Heymsfeld,  both  of  New  York  City,  of  counsel),  for 
appellant. 

Jesse  S.  Epstein,  of  New  York  City  (Arthur  J,  Brothers,  of  Brook- 
lyn, of  counsel),  for  respondent. 

BIJUR,  J.  It  is  unnecessary  to  discuss  a  number  of  points  which 
have  been  raised  by  the  appellant  on  this  appeal,  because  its  conten- 
tion in  respect  of  the  invalidity  of  the  assignment  of  the  cause  of  action 
by  the  J.  Nossen  Bag  Company,  Incorporated,  a  California  corpora- 
tion, to  the  plaintiff,  is  manifestly  sound.  The  defendant  appellant 
pleaded  and  proved  a  California  statute  known  as  the  Corporate  Li- 
cense Act,  approved  May  11,  1917  (St.  Cal.  1917,  p.  371),  providing 
in  substance  that  for  failure  to  pay  a  license  tax  the  corporate  rights, 
privileges,  and  powers  of  the  corporation  shall  be  suspended,  except 
to  execute  and  deliver  certain  deeds  "and  to  defend  in  court  any  action 
brought  against  such  corporation."  It  also  proved  by  competent  evi- 
dence that  the  J.  Nossen  Bag  Company,  Incorporated,  had  been  "sus- 
pended" as  of  March  2,  1918. 
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[1-B]  Respondent's  contention  that  the  evidence  of  suspension  is  in- 
sufficient, because  no  proclamation  by  the  Governor  had  been  proven, 
citing  Kehrlein,  etc.,  Co.  v.  Rapken,  30  Cal.  App.  11,  156  Pac.  972,  is 
entirely  inapplicable,  because  that  case  refers  to  the  statute  of  1908, 
which  evidently  provided  for*  such  proclamation,  whereas  the  defense 
pleaded  is  based  upon  the  statute  of  1917.  Respondent  also  claims 
that  the  suspension  is  inoperative  in  this  state  until  some  decree  is 
entered  here,  citing  Hammond  v.  National  Life  Association,  58  App. 
Div.  453,  69  N.  Y.  Supp.  585.  That  case,  however,  is  concerned  with 
a  situation  so  entirely  different  as  to  have  no  bearing  at  all.  More- 
over, respondent  is  unable  to  suggest  what  possible  decree  could  be 
entered  to  affect  the  premises. 

Finally,  it  is  urged  by  respondent  that  a  California  statute — ^not  put 
in  evidence — permits  the  directors  or  managers  of  a  corporation  which 
has  been  subjected  to  forfeiture  to  have  full  power  as  trustees  to  set- 
tle the  aflfairs  of  the  corporation,  etc.  As  the  instant  case  does  not 
deal  with  the  situation  of  a  corporation  whose  rights  have  been  for- 
feited, the  statute  is  plainly  inapplicable;  but,  if  it  were,  the  assign- 
ment does  not  pretend  to  have  been  made  by  the  directors  or  man- 
agers acting  as  trustees,  but  by  the  corporation  itself.  The  same  rea- 
soning applies  to  the  further  argument  that,  "the  assignor  being  es- 
topped by  its  assignment  from  subsequently  asserting  its  claim,  the 
defendant  appellant  cannot  further  question  the  validity  of  the  assign- 
ment." Respondent  does  not  explain  how  the  principle  of  estoppel 
can  be  applied  against  a  corporation  which  has  undertaken  to  perform 
an  act  after  its  corporate  powers  have  been  suspended. 

Judgment  reversed,  and  a  new  trial  granted,  with  $30  costs  to  ap- 
pellant to  abide  event.    All  concur. 


AMERICAN  PACKING  HOUSE  ENGINEERING  CO.  v.  BHRLICH. 
(Supreme  Court»  AppeUate  Term,  First  Department.    November  6,  1919.) 

WOBK  AND   LABOB  ^=:»14(2) — ^RlGHT  TO  BECOVEB  BEA80NABLE  VALUB   OF  SEBV- 
ICE8. 

Under  contract  whereby  plaintiff  was  to  provide  preliminary  sketches 
for  an  abattoir  for  1  per  cent,  of  the  lowest  bid,  and,  if  defendant  de- 
cided to  build,  plaintiff  was  to  receive  4  per  cent,  for  engineering  and 
architectural  services,  including  plans,  where  plaintiff's  further  work, 
after  preparation  of  preliminary  sketches,  was  prevented  by  defendant's 
decision  not  to  build,  plaintiff  is  entitled  to  recover  reasonable  value  of 
services  subsequent  to  preparation  of  sketches  and  prior  to  defendant's 
final  decision  not  to  build. 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  First  Dis- 
trict. 

Action  by  the  American  Packing  House  Engineering  Company 
against  Jacob  M.  Ehrlich.    From  a  judgment  for  plaintiff,  awarding 
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less  relief  than  densinded,  after  trial  by  a  judge  without  a  jury,  plain- 
tiff appeals.    Reversed,  and  new  trial  granted. 

Argued  October  term,  1919,  before  GUY,  BIJUR,  and  DELE- 
HANTY,  JJ. 

Stover,  Hall,  Cunningham  &  Bevier,  of  New  York  City  Qohn  H. 
Jackson,  of  New  York  City,  of  counsel),  for  appellant. 

Emanuel  Schwartz,  of  New  York  City  (George  Wolf,  of  New  York 
City,  of  counsel),  for  respondent. 

BIJUR,  J.  Plaintiff  sued  for  the  "agreed  price  and  reasonable 
value"  of  services  rendered.  It  developed  without  contradiction  that 
on  February  6th  the  parties  entered  into  an  agreement,  expressed  in 
writing,  whereunder  plaintiff  agreed  to  make  "preliminary  sketches" 
for  the  building  of  an  abattoir  for  the  defendant  for  1  per  cent,  of 
the  lowest  bid  and  "preliminary  sketches"  for  a  rendering  plant  for 
W2  per  cent,  of  the  lowest  bid.  Thereupon  defendant  was  to  have  the 
option  of  going  ahead  with  the  building  or  not.  If  he  decided  to  pro- 
ceed, plaintiff  was  to  receive  4  per  cent,  "for  the  entire  engineering  and 
architectural  services,"  which  was  to  include  "plans  to  the  building  de- 
partment" and  further  services.  The  remaining  provisions  of  the  con- 
tract are  immaterial.  As  no  claim  was  made  by  plaintiff  in  regard  to 
the  rendering  plant,  that  also  may  be  omitted  from  consideration. 

Plaintiff  testified  that  it  prepared  and  delivered  the  "preliminary 
sketches"  for  the  abattoir,  and  that  at  defendant's  express  request  it 
also  prepared  and  delivered  "plans"  for  the  abattoir,  obtained  bids 
thereon,  and  did  some  other  incidental  work,  and  then  defendant  de- 
termined not  to  build.  The  preparation,  delivery,  and  receipt  of  the 
"plans"  by  the  defendant  and  the  obtaining  of  bids  by  plaintiff  are  ad- 
mitted. It  is  conceded  that  the  judgment  awarded  plaintiff  covered 
only  his  services  for  preparing  the  "preliminary  sketches"  for  the 
abattoir. 

Although  at  one  point  in  his  testimony  plaintiff's  witness  explained 
the  difference  between  "preliminary  sketches"  and  "plans,"  these  two 
tenns  were  constantly  confounded  in  the  course  of  his  examination  and 
cross-examination,  and  certainly  no  careful  distinction  was  drawn  be- 
tween them  during  the  entire  course  of  the  trial.  This  confusion  quite 
naturally  led  the  trial  judge  into  an  erroneous  decision. 

The  contract,  as  pointed  out  above  (and  limiting  the  discussion  sole- 
ly to  the  abattoir),  provided  that  the  plaintiff  was  to  receive  1  per  cent 
for  preparing  the  "preliminary  sketches,"  which  would  be  the  limit  of 
its  compensation  if  defendant  determined  at  that  point  not  to  proceed 
with  the  building.  When  defendant  either  ordered  plaintiff  to  proceed 
with  the  "plans"  or  permitted  it  to  proceed  with  their  preparation,  and 
received  them  from  it,  and  further  permitted  it  to  solicit  bids  and  do 
other  work  preliminary  to  the  actual  work  of  construction  the  second 
factor  of  plaintiff's  compensation  was  called  into  existence.  Since  it 
is  established  that  plaintiff's  further  work  was  prevented  by  defend- 
ant's decision  at  that  point  not  to  build,  plaintiff  has  elected  to  ask 
only  for  the  reasonable  value  of  its  services  subsequent  to  the  prepara- 
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tion  of  the  "preliminary  sketches,"  as  to  which  he  gave  competent 
evidence,  and  was  entitled  to  recover  the  amount  found  to  be  reasona- 
ble. 

Judgment  reversed,  and  new  trial  granted,  with  $30  costs  to  appel- 
lant to  abide  the  event;    All  concur. 


MIOHTOM  V.  MILLER. 

(Supreme  Court,  AppeUate  Term,  First  Department    November  0,  1919.) 

Landlord  and  tenant  ^=5!>125(1),  171(3)-— Abandonmknt  of  prehises  fob 

PBESENCE  of  VBBiaN. 

Where  the  tenant's  famUy  was  annoyed  by  bugs,  but  only  two  were 
found,  and  the  landlord  sent  a  vermin  exterminator,  who  found  two,  and 
after  his  visits  one  was  found,  the  tenant  was  not  Justified  In  abandon- 
ing the  premises,  and  had  no  ri^^t  of  action  for  breach  of  implied  war- 
ranty of  tenantability. 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Fourth  Dis- 
trict, 

Action  by  Joseph  S.  Michtom  against  Joseph  Miller.  From  a  judg- 
ment for  plaintiff,  defendant  appeals.  Reversed,  and  complaint  dis- 
missed, and  judgment  directed  for  defendant  on  his  counterclaim. 

Argued  October  term,  1919,  before  GXJY,  BIJUR,  and  DELEHAN- 
TY,JJ. 

Hirsh,  Newman  &  Reass,  of  Brooklyn  (Benjamin  Reass,  of  New 
York  Ci^,  of  counsel),  for  appellant. 

Lippman  &  Sachs,  of  New  York  City  (Nathan  I.  Sachs,  of  New 
York  City,  of  counsel),  for  respondent 

GUY,  J.  The  plaintiff,  tenant  of  a  seashore  bungalow,  sues  to  re- 
cover damages  for  constructive  eviction.  Defendant  counterclaimed 
for  rent  under  the  lease,  and  the  court  after  trial  dismissed  the  coun- 
terclaim, and  gave  judgment  to  the  tenant  for  $268,  being  the  amount 
of  the  rent  and  water  fee  paid  by  the  tenant,  together  with  $100  dam- 
ages; the  last-named  sum  being  apparently  the  diflference  between  the 
rental  value  as  testified  and  the  rent  reserved. 

The  bungalow  was  let  furnished,  and  the  lease  was  made  March  15, 
1919,  for  the  season  of  1919,  to  commence  on  the  1st  day  of  June,  and 
to  end  on  the  1st  day  of  October.  The  tenant  paid  the  first  installment 
of  rent,  $108.34,  and  also  the  water  fee,  and  moved  into  the  premises 
on  May  17th.  On  June  3d  he  abandoned  possession,  moving  to  anoth- 
er neighboring  bungalow. 

It  appears  from  the  testimony  introduced  by  plaintiff  that  on  the 
first  night  of  occupancy  he  and  his  family  were  disturbed  by  what  they 
claim  to  be  bugs,  and  that  upon  investigation  they  found  two  bugs; 
that  complaint  was  made  to  the  landlord  on  the  following  morning, 
and  the  latter  immediately  sent  an  exterminator  to  the  bungalow,  and 
the  exterminator  in  the  course  of  his  treatment  and  investigation  found 
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two  bugs ;  that  for  a  day  or  two  after  the  exterminator's  visit  things 
seemed  all  right,  "and  then  conditions  started  up  all  over  again" ;  that 
the  exterminator  made  a  second  visit  about  a  week  afterwards,  and 
sprayed  the  bungalow,  and  a  bug  was  then  found  on  the  baby's  blanket; 
that  in  the  interval  between  the  visits  of  the  exterminator  the  tenant's 
family  used  a  bug  killer  and  aired  the  bedding  every  day.  On  June 
3d  they  left  the  premises. 

It  was  also  testified  in  behalf  of  the  tenant  that  "larva"  was  found 
on  the  beaver  boards  inside  of  the  bungalow  and  that  blood  stains  were 
on  the  linens.  The  tenant  furnished  die  blankets,  sheets,  and  pillows. 
He  stated  that  after  leaving  the  demised  premises  he  took  possession 
of  a  larger  bungalow  in  the  neighborhood,  and  that  the  t>ew  abode 
accommodated,  not  only  the  tenant's  family,  but  also  his  wiie's  father 
and  mother. 

The  landlord  testified  that  he  had  never  received  any  complaint  from 
any  one  about  bedbugs  being  on  the  premises ;  that  after  letting  the 
bungalow  he  had  the  place  thoroughly  painted  and  cleaned;  that 
upon  complaint  being  made  by  the  plaintiflf  he  furnished  an  extermina- 
tor ;  and  he  also  testified  that  upon  the  abandonment  of  the  premises 
he  examined  them  and  foimd  no  bugs  there,  in  which  regard  his  testi- 
mony was  corroborated  by  several  other  witnesses. 

Although  the  tenant  and  his  family  were  subjected  to  annoyance  by 
the  presence  of  bugs,  it  is  clear  that  he  failed  to  prove  a  condition 
justifying  an  abandonment  of  the  premises,  or  which  gave  him  a  right 
of  action  against  the  landlord  for  breach  of  the  implied  warranty  of 
tenantability.  Morgenthau  v.  Ehrich,  71  Misc.  Rep.  139,  136  N.  Y. 
Supp.  140. 

Judgment  reversed,  and  complaint  dismissed,  with  $30  costs  to  the 
appellant,  and  judgment  directed  in  favor  of  the  defendant  on  his 
counterclaim  for  $108.33,  with  interest  and  appropriate  costs  in  the 
court  below.    All  concur. 


QUATTROCCHI  v.  FRANKBL  et  al. 
(Supreme  Court,  AppeUate  Term,  First  Department    November  6,  1919.) 
Payment  ^=»30 — Cbediting  goods  on  existing  iNDEBTBONESsi 

Where  seller  agreed  that  buyers  should  apply  gooda  toward  his  in- 
debtedness to  buyers,  buyers,  by  applying  and  crediting  the  goods  received 
towards  the  payment  of  seller's  account,  liquidated  the  debt  for  such 
goods,  as  much  so  as  if  amount  of  purchase  price  had  been  paid  in  cash. 
Bijur,  J.,  dissenting. 

Appeal  from  Municipal  Court,  Borough  of  the  Bronx,  Second  Dis- 
trict. 

Action  by  Joseph  Quattrocchi  against  Joseph  Frankel  and  others. 
Judgment  for  plaintiff,  after  trial  by  court  without  a  jury,  and  defend- 
ants appeal.    Reversed,  and  complaint  dismissed. 

Argued  October  term,  1919,  before  GUY,  BIJUR,  and  DELEHAN- 
TY,JJ. 

David  J.  Gladstone,  of  New  York  City,  for  appellants. 

Isadore  Shapiro,  of  New  York  City,  for  respondent. 

C=:9For  other  cases  see  same  topic  &  KEY-NUMBER  in  all  Key-Numbered  DlgestB  A  Indexes 
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DELEHANTY,  J.  The  parties  to  this  action  were  engaged  in  the 
business  of  buying  and  selling  beads.  Plaintiff  concedes  that  he  ob- 
tained goods  from  the  defendants,  first,  on  the  26th  day  of  December, 
1918,  of  the  agreed  value  of  $278.90;  and,  secondly,  on  the  16th  day 
of  January  1919,  of  the  agreed  value  of  $181.04,  making  a  total  of 
$459.94.  It  is  conceded. on  the  part  of  the  defendants  that  they  pur- 
chased goods  from  the  plaintiff  on  the  9th  day  of  January,  1919,  in  the 
sum  of  $117.50.  Defendants  thereafter  instituted  an  action  to  recover 
for  the  goods  delivered  by  them ;  the  amount  sought  to  be  recovered 
being  the  difference  in  value  between  the  goods  delivered  by  the  de- 
fendants to  the  plaintiff  and  the  goods  delivered  by  the  plaintiff  to  de- 
fendants. Upon  the  trial  of  that  action  the  present  plaintiff,  who  at 
the  time  of  the  transaction  in  question  was  20  years  of  age,  set  up 
a  plea  of  infancy,  and  upon  that  ground  a  judgment  was  rendered 
against  these  defendants.  Plaintiff  thereupon  instituted  this  action  to 
recover  for  the  goods  delivered  by  him  to  the  defendants,  and  the  an- 
swer consisted  of  a  general  denial,  offset,  accord  and  satisfaction, 
and  payment.  The  court  below  has  awarded  judgment  in  favor  of  the 
plaintiff  for  the  full  amount. 

^It  is  repugnant  to  the  sense  of  justice  and  fair  dealing  that  upon  the 
facts  presented  plaintiff  should  be  allowed  to  recover  herein.  How- 
ever, the  credible  testimony  in  the  case  clearly  establishes  that  at  the 
time  the  plaintiff  delivered  the  goods  to  the  defendants  he  agreed  that 
the  same  should  be  applied  towards  the  indebtedness  which  at  that 
time  was  owing  by  him  to  the  defendants,  and  that  the  defendants  ac- 
cordingly applied  and  credited  the  goods  received  towards  the  pay- 
ment of  plaintiff's  account.  So  far,  therefore,  as  that  transaction  is 
concerned,  it  must  be  regarded  in  the  sense  of  an  executed  contract. 
The  debt  was  liquidated  thereby,  as  much  so  as  if  the  amount  of  the 
purchase  price  had  been  paid  in  cash.  Rice  v.  Butler,  160  N.  Y.  578, 
55  N.  E.  275,  47  L.  R.  A.  303,  73  Am.  St.  Rep.  703 ;  Lown  v.  Spoon, 

158  App.  Div.  900,  143  N.  Y.  Supp.  275 ;  Pecararo  v.  Pecararo,  84 
N.  Y.  Supp.  581. 

Judgment  reversed,  with  $30  costs,  and  complaint  dismissed,  with 
appropriate  costs  in  the  court  below. 

GUY,  J.,  concurs. 
BIJUR,  J.,  dissents. 


SC3HWAKTZ  et  al.  v.  BEDEIX,  Inc. 
(Supreme  CJourt,  Appellate  Term,  First  Department    November  6,  1919.) 

1,  Sales  ^=»179(1) — Liability  of  buyeb  bjctainino  goods. 

Buyer,  who  retains  goods,  Is  liable  for  purchase  price  thereof. 

2.  Sales  ^=»372 — Acceptanob  by  selleb  of  betttbned  goods. 

Seller,  having  accepted  goods  returned  by  buyer,  and  haying  issued  its 

credit  memorandum  therefor  without  complaint,  cannot  recover  damages 

for  buyer's  refusal  to  accept  the  goods. 

*™*^'  '  '  .     —      ■  -  ■■■  ,         , 
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Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Ninth  Dis- 
trict. 

Action  by  Morris  Schwartz  and  another  against  Bedell,  Incorpo- 
rated. Judgment  for  plaintiffs,  and  defendant  appeals.  Affirmed,  as 
modified. 

Argued  October  term,  1919,  before  GUY,  BIJUR,  and  DELE- 
HANTY,  JJ. 

Claude  V.  Pallister,  of  New  York  City  (Frank  R.  Greene,  of  New 
York  City,  of  counsel),  for  appellants. 

Levy,  Hamburger  &  Pelikan,  of  New  York  City  (Simon  S.  Ham- 
burger, of  New  York  City,  of  counsel),  for  respondents. 

PER  CURIAM.  [1,2]  Defendant,  having  retained  three  of  the 
waists,  is  liable  for  the  purchase  price  thereof,  namely,  $8.  The  bal- 
ance of  plaintiffs'  claim  is  untenable.  Having  accepted  the  return 
of  the  goods  as  repacked  by  the  defendant,  and  having  then  issued  a 
credit  memorandum  therefor  without  complaint,  the  court  below  was 
not  authorized  to  award  damages  in  excess  of  the  amount  above  men- 
tioned. 

Judgment  modified,  by  reducing  the  same  to  the  sum  of  $8,  with  ap- 
propriate costs  in  the  court  below,  and,  as  modified,  affirmed,  without 
costs  on  appeal. 


(109  Misc.  Bep.  170) 

HOFFMAN  et  al.  ▼.  HARBY  GREENBBB6  CO.,  Inc. 

vSupreme  Court, "Appellate  Term,  First  Department.    November  6^  1919.) 

1,  ASBITBATIOIT   AIYD  AWARD  ^=S>57 — ^AWABD   DBFBGTIVB   IN   NOT  BKTOEBMHQ   TO 

COUNTEISCLAIM  PLEADED. 

Award  of  arbitrator  In  arbitration,  under  Municipal  Court  rules,  should 
sbow  upon  its  face  that  arbitrator  has  decided  all  issues  submitted  to 
him,  and,  where  counterclaim  has  been  interposed,  should  show  disposition 
thereof,  so  as  to  preclude  any  future  litigation  by  either  party  involying 
the  same  matters. 

2,  Abbitbation  and  awabd  «=>57 — The  word   "contbovebst,"  in  awabd 

ilfsufficient  to  show  oonbidebation  of  cotrntebciailc  pleaded. 

Where  defendant  had  interposed  counterclaim,  award  of  arbitrator  In 
arbitration  under  Municipal  Court  rules  that  "I  have  heard  the  parties 
to  said  controversy  ♦  ♦  ♦  and  decide  that  ♦  ♦  ♦  [plaintiffs]  are 
entitled  to  receive"  certain  sum  from  defendants  held  defective,  under 
Code  Civ.  Proc.  §  2374,  subd.  4,  being  silent  as  to  counterclaim;  the 
word  "controversy"  being  insufficient  to  give  rise  to  inference  that 
counterclaim  was  passed  on. 

[Ed.  Note. — For  other  definitions,  see  Words  and  Phrases,  First  and 
Second  Series,  Controversy.] 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Third  Dis- 
trict. 

Action  by  Nathan  Hoffman  and  others  against  the  Harry  Greenberg 
Company,  Incorporated.    Judgment  for  plaintiffs,  and  defendant  ap- . 
peals.    Reversed,  and  new  trial  ordered. 

Argued  October  term,  1919,  before  GUY,  BIJUR,  and  DELEHAN- 
TY,JJ. 

^s»For  other  cates  tee  name  topic  &  KBY-NUMBER  in  all  Key-Numbered  Dicesta  &  Indexes 


Digitized  by  VjOOQIC 


Sup.  Ct)       HOFFMAN  V.  HABBT  OBESKBBBQ  00«  $99 

(178  N.T.S.) 

Julius  J.  Michael,  of  New  York  City,  for  respondents. 
Morris  Weintraub,  of  New  York  City,  for  respondent 

DELEHANTY,  J.  After  issue  had  been  joined  in  this  action,  the 
oral  pleadings  having  been  amplified  by  bills  of  particulars  furnished 
by  each  side,  the  parties  signed  an  agreement  to  submit  their  controver-' 
sy  to  an  arbitrator.  The  complaint  and  plaintiff 's  bill  of  particulars  set 
forth  a  cause  of  action  for  work,  labor,  and  services,  and  also  clainied 
damages  by  reason  of  defendant's  refusal  to  furnish  plaintiffs  with 
sufficient  material  and  trimming  to  complete  a  certain  number  of  gar- 
ments delivered  to  them  for  manufacture  for  the  defendants.  The 
defense  was  a  general  denial  and  a  counterclaim  for  overcharges  made 
by  plaintiff  and  the  value  of  garments  which  plaintiff  failed  to  deliver 
to  defendant  and  claimed  a  judgment  for  $1,000. 

The  arbitration  was  agreed  to  under  the  rules  of  the  Municipal 
Court,  which  provide  that,  when  a  consent  to  arbitrate  shall  have  been 
signed  by  the  parties  and  filed  with  the  clerk  of  the  court,  an  arbitrator 
shall  be  appointed  by  the  justice.  These  rules  also  provide  that  the  ar- 
bitrator shall  not  be  bound  by  the  rules  of  evidence,  but  may  receive 
such  testimony  as  shall  seem  to  him  just  and  proper,  and  that  no  record 
of  the  proceedings  shall  be  kept.  When  the  award  is  made,  it  shall  be 
filed  with  the  clerk,  who  shall  enter  judgment  thereon,  provided  the 
award  is  filed  within  30  days  after  submission,  unless  both  parties  file 
a  request  in  writing  not  to  enter  judgment.    The  consent  of  the  parties 

herein  recites  that  the  parties  designate as  arbitrator  to  hear  and 

determine  the  following  "controversy  existing  between  .u$,  namely, 
as  per  bills  of  particulars  and  pleadings  filed  in  an  action,"  etc.  The  ar- 
bitrator filed  an  award  in  which  he  states  that :  " 

**I  have  heard  the  parties  to  said  controversy,  and  the  evidence  submitted 
by  them,  and  find  and  decide  that  the  plaintiff  *  *  *  is  entitled  to  re< 
celve  from  the  defendant    ♦    ♦    ♦    the  sum  of  $457.60.'*  • 

This  award  was  filed  on  July  24,  1919,  and  on  July  29,  1919,  judg- 
ment was  duly  entered  thereon  in  the  Municipal  Court.  The  defendant 
then  moved  to  vacate  such  judgment,  upon  tihe  ground  that  the  award 
shows  upon  its  face  that  the,  arbitrator  failed  to  decide  the  issues  sub- 
mitted to  him,  "in  that  he  failed  to  make  any  disposition  of  the  coun- 
terclaim interposed  by  the  defendant  herein."  This  motion  was  denied, 
and  from  the  judgment  the  defendant  appeals,  bringing  up  for  review 
the  above-mentioned  order. 

[1]  I  think  this  judgment  should  be  reversed.  The  arbitration  pro- 
vided for  by  the  Municipal  Court  rules  contemplate  a  submission  by 
the  parties  of  all  their  differences,  to  the  end  that  there  may  be  an 
equitable  disposition  thereof,  and  a  final  determination  of  the  same, 
and  future  litigation  prevented,  The  award  should  be  so  definite  and 
certain  as  to  preclude  any  future  litigation  by  either  party  involving 
the  same  matters..  This  method  of  disposing  of  disputes  practically 
prevents  appeals  irom  any  judgment  entered  thereon,  as  no  rules  are 
observed  and,  no  record  being  kept,  no  appeal  could  be  successfully 
sustained.     The  statute  now  applicable  to  the  Municipal  Court  (sec- 
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tion  2374,  subd.  4,  C.  C.  P.)  provides  that  the  award  must  be  "a 
mutual,  final  and  definite  award,  upon  the  subject  matter  submitted." 

[2]  Clearly  the  award  in  the  instant  case  is  defective,  in  that  it  is 
silent  as  to  the  counterclaim  which  was  a  part  of  the  subject-matter 
submitted.  Whether  or  not  the  entire  "controversy"  was  passed  upon 
by  the  arbitrator  cannot  be  determined  by  a  recourse  to  the  language 
of  the  award.  The  award  would  afford  no  protection  to  the  plaintiff 
in  an  action  that  might  be  hereafter  brought  for  the  same  cause  of  ac- 
tion set  up  in  the  counterclaim.  It  is  idle  to  argue  that  the  word  "con- 
troversy," as  used  in  the  award,  implies  that  the  counterclaim  was 
considered  and  passed  upon.  There  would  be  a  controversy,  if  only  a 
general  denial  had  been  interposed,  and  for  all  that  appears  that  por- 
tion of  the  controversy  is  all  that  was  heard  by  the  arbitrator.  If  there 
was  a  record  before  this  court  from  which  it  could  be  "fairly  inferred" 
that  the  arbitrator  had  "passed  upon  the  issues,"  as  was  the  case  in 
Rosenberg  v.  Aldhaus  (Sup.)  132  N.  Y.  Supp.  369,  another  situation 
would  present  itself.  But  there  is  none,  and  the  plain  language  of  the 
statute  should  not  be  disregarded,  and  an  uncertain  construction  of  the 
language  used  in  the  award  be  substituted  therefor. 

Judgment  reversed,  and  new  trial  ordered,  with  $30  costs  to  ap- 
pellant to  abide  the  event.    All  concur. 


ROTHENBEEG  v.  HABTMAN. 

(Supreme  Court,  Appellate  Term,  First  Department.    November  6,  1919.) 

Master  and  sebvant  ^=»302(6) — Owner  not  uabi«e  fob  nbgligsrce   ov 
chaxjffex7b  using  car  fob  own  pleasure. 

An  automobile  owner  is  not  liable  to  one  run  down  by  It  while  used 
by  the  driver  for  his  own  business  and  pleasure,  in  disobedience  of  the 
owners  explicit  instructions,  though  he  hired  the  driver  without  investi- 
gating the  false  assertion  that  he  was  a  Ucensed  chauffeur. 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Second  Dis- 
trict. 

Action  by  Elias  Rothenherg  against  William  Hartman.  Judgment 
for  plaintin,  and  defendant  appeals.  Reversed,  and  complaint  dis- 
missed. 

Argued  October  term,  1919,  before  GUY,  BIJUR,  and  DELE- 
HANTY,  JJ. 

J.  Arthur  Hilton,  of  New  York  City,  for  appellant. 
Reisfeld  &  Cymberg,  of  New  York  City   (Isidor  Enselman,  of  New 
York  City,  of  counsel),  for  respondent. 

GUY,  J.  Plaintiff  has  recovered  damages  for  personal  injuries 
caused  by  being  knocked  down  by  an  automobile,  which  automobile 
was,  at  the  time  of  the  accident,  owned  by  the  defendant  appellant. 
The  undisputed  testimony  shows,  however,  that  at  the  time  of  the 
accident  the  driver  of  the  automobile  was  running  it  solely  for  his  own 

^S9For  other  cases  see  same  topic  &  KEY-NUMBER  in  all  Kej-Numbered  Digests  A  Indexes 

/Goosle 


Digitized  by  VaOOQ I 


Sup.  Ct)  GABUANA  V.  PRUDENTIAL  8PI0B  OO.  401 

(178  N.T.S.) 

business  and  pleasure,  without  the  defendant's  knowledge  or  consent, 
and  in  disobedience  of  explicit  instructions  given  to  him  by  the  de- 
fendant. 

The  driver  was  employed  as  chauffeur  by  the  defendant  the  eve- 
ning before  the  accident,  and  at  the  time  of  said  employment  the 
driver  told  the  defendant  he  was  a  licensed  chauffeur.  As  a  matter 
of  fact  this  was  not  true.  The  learned  trial  justice,  however,  held  that 
it  appeared  that  the  chauffeur,  at  the  time  he  was  employed  by  the 
defendant,  was  19  years  of  age,  and  there  was  no  evidence  that  he 
was  a  licensed  chauffeur,  except  his  statement  to  the  defendant ;  that 
the  defendant  should  therefore  have  made  investigation  of  the  fact, 
and  his  failure  to  do  so  made  him  liable  for  the  chauffeur's  negligence, 
even  though  at  the  time  of  the  accident  he  was  not  acting  within  the 
scope  of  his  employment.  In  so  ruling  the  learned  trial  judge  erred. 
While  the  employment  of  the  driver  without  full  inquiry  as  to  his 
being  a  licensed  diauffeur,  as  required  by  the  statute,  might  constitute 
negligence  on  the  part  of  the  employer  for  all  acts  of  the  chauffeur 
within  the  line  of  his  employment  and  in  the  performance  of  all  acts 
authorized  by  the  defendant,  it  would  not  charge  defendant  with  lia- 
bility for  acts  committed  by  the  chauffeur  outside  of  his  employment 
and  without  the  authorization  of  the  defendant. 

Judgment  must  therefore  be  reversed;  with  $30  costs,  and  the  com- 
plaint dismissed,  with  costs.    All  concur. 


I  

I 

GABUANA  V.  PRUDENTIAL  SPIOB  CO.,  Inc.- 
(Supreme  Court,  Appellate  Tferm,  First  Department.    November  6,  1919.) 

1.  Contracts  <S=»72 — Sufficiency  of  considebation. 

While  the  abandonment  of  a  colorable  claim  advanced  by  one  party  Is 
consideration  for  the  reciprocal  promise  by  another,  the  claim  must  at 
least  be  colorable. 

2.  Sales  ^=»89 — Considebation  fob  modification  of  oontbaot. 

Whefe  defendant  purchased  from  plaintlfPs  principal  goods  to  be  ship- 
ped from  Spain,  the  written  contract  of  sale  providing  that  cost,  Insnr- 
ance,  and  freight  were  Included  in  the  price,  held  that,  where  plaintiff 
stated  that  his  principal  had  been  put  to  delay  and  expense  by  reason 
of  war  conditions,  and  compelled  to  pay  out  a  considerable  sum  of  money^ 
and  that  plaintiff  would  not  deliver  the  goods  or  documents  of  title  un- 
less aefendant  agreed  to  bear  half  of  the  expense,  there  was  no  consider- 
ation for  defendant's  promise  to  bear  half  of  such  expense,  and  plaintiff 
could  not  recover,  where  defendant,  who  gave  a  check  for  the  amount, 
stepped  payment  after  obtaining  the  documents  of  title. 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Seventh  Dis- 
trict. 

Action  by  Joseph  Caruana  against  the  Prudential  Spice  Company, 
Incorporated.  From  a  judgment  for  plaintiff  entered  upon  verdict  of 
jury,  defendant  appeals.  Reversed,  and  verdict  directed  for  defend- 
ant 

Argued  October  term,  1919,  before  GUY,  BIJUR,  and  DELE- 
,         HANTY,JJ. 

i  ^E»For  other  cm66  see  same  topic  ft  KBT-NUMBER  in  all  Key-Nambered  Digests  A  Indezee 
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Bernard  Fliashnick,  of  New  York  City,  for  appdiant 
James  P.  Carroll,  of  New  York  City,  for  respondent. 

BIJUR,  J.  Defendant  had  purchased  from  plaintiJBF's  principal  cer- 
tain goods  to  be  shipped  from  Spain  at  an  agreed  value  of  some  $1,700, 
and  the  written  contract  of  sale  provided  that  cost,  insurance,  and 
freight  were  included  in  the  price,  the  goods  to  be  delivered  in  New 
York.  When  they  arrived,  plaintiff  called  on  defendant,  and  told  him 
that  his  principal  in  Spain  had  been  put  to  some  delay  and  expense  by 
reason  of  war  conditions  which  had  compelled  him  to  pay  out  some 
$440,  and  that  plaintiff  would  not  deliver  the  goods  or  documents  of 
title  to  defendant,  unless  he  would  pay  half  of  that  amount.  There- 
upon defendant  drew  his  check  to  plaintiff's  order  for  $220,  marking 
it  with  the  words  "Paid  under  protest."  As  soon  as  he  obtained  the 
documents,  he  stopped  payment  on  the  check,  and  plaintiff  brought 
suit  thereon. 

[1,2]  It  is  quite  plain  that  the  check  was  without  consideration,  and 
a  verdict  in  defendant's  favor  should  have  been  directed  as  duly  re- 
quested. While  it  is  quite  true  that  the  abandonment  of  even  a  color- 
able claim  advanced  by  one  party  is  consideration  for  the  reciprocal 
promise  of  the  other,  the  claim  must  at  least  be  colorable.  White  v. 
Hoyt,  73  N.  Y.  505,  514;  Springstead  v.  Nees,  125  App.  Div.  230, 
232,  109  N.  Y.  Supp.  148;  Eysaman  v.  Nelson,  79  Misc.  Rep.  304, 
340,  140  N.  Y.  Supp.  183.  In  the  instant  case  there  was  not  even  a 
claim  advanced  against  defendant,  colorable  or  otherwise.  The  best 
that  respondent's  counsel  can  say  in  justification  of  the  demand  was 
that  the  contract  did  not  require  plaintiff  to.  pay  for  these  expenses  in 
Spain,  which  are  alluded  to  as  "demurrage."  There  may  doubtless  be 
many  other  expenses  which  plaintiff's  principal  may  have  had  in  Spain, 
either  in  connection  with  this  contract  or  any  other  matter ;  but  there 
is  not  the  slightest  suggestion  anywhere  why  defendant  should  be 
bound  to  reimburse  him  therefor,  nor  why  any  one  should  have  ex- 
pected him  to  do  so. 

Judgment  reversed,  and  verdict  directed  in  favor  of  defendant,  with 
$30  costs  of  this  appeal  and  in  the  court  below.    All  concur. 


(189  App.  Div.  49) 

KYAN  V.  CITY  OF  NEW  YORK. 

(Supreme  Court,  Appellate  Division,  Third  Department    September  18,  1919.) 

Masteb  and  seevant  «=>364 — ^The  woed  **empw)Teb,"  in  Wobkmen's  Goicpkn- 

BATION  Act,    includes  city,   and   *'EMPLOYfi"   CEBTAIN  SEBVANTa 

Claim  for  injuries  received  by  patrolman  of  New  York  City  while  re- 
moving a  bulb  from  an  electric  fixture  in  ceiUng  of  police  station,  work 
detailed  to  him  by  his  superior  officer,  comes  within  Workmen's  Compen- 
sation Law,  §  2,  groups  42,  44 ;  the  term  ''employer**  including  (section  3, 
subds.  3,  4)  a  municipal  corporation,  and  the  term  "employ^"  meaning  a 
person  engaged  in  one  of  the  occupations  enumerated  in  section  2. 

[Ed.  Note. — For  other  definitions,  see  Words  and  Phrases,  First  and 
Second  Series,  Employ^;  Employer.] 

Henry  T.  KeUogg  and  Cochrane,  JJ.,  dissenting. 

^s^For  other  cmm  Me  lame  topic  ft  KBY-NUMBBR  In  all  Key-Numbered  Diseets  ft  Indexei 
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Appeal  from  State  Industrial  Commission. 

Claim  for  compensation  under  the  Workmen's  Compensation  Law 
by  Cornelius  Ryan,  opposed  by  the  City  of  New  York,  Prom  an 
award  of  the  State  Industrial  Commission,  the  City  appeals.    Affirmed, 

Argued  before  JOHN  M.  KELLOGG,  P.  J.,  and  LYON,  WOOD- 
WARD, COCHRANE,  and  HENRY  T.  KELLOGG,  JJ. 

William  P.  Burr,  Corp.  Counsel,  of  New  York  City  (Terence  Far- 
ley, William  E.  C.  Mayer,  and  Isaac  F.  Cohen,  all  of  New  York  City, 
of  counsel),  for  appellant. 

Charles  D.  Newton,  Atty.  Gen.  (E.  C.  Aiken,  Deputy  Atty.  Gen., 
of  counsel),  for  respondent. 

LYON,  J.  The  question  presented  by  this  appeal  is  whether  this 
claim  comes  within  the  provisions  of  the  Workmen's  Compensation 
Law  (Consol.  Laws,  c.  67).  The  claimant  was  a  patrolman  of  the  city 
of  New  York.  He  was  injured  June  11,  1918,  by  falling  from  a  box 
to  the  concrete  cellar  floor  while  removing  a  bulb  from  the  electrical 
fixture  in  the  ceiling  of  the  station  house.  His  right  wrist  and  shoul- 
der were  sprained.  He  was  removed  to  the  Fordham  Hospital,  and  there 
confined  from  June  19th  to  July  6th.  He  was  assigned  as  attendant 
October  16,  1917.  His  duties  were  to  care  for  the  prisoners  who  were 
brought  to  the  Thirty- Seventh  Precinct  station  house,  and  to  take 
charge  of  the  lower  floor,  clean  the  walls  and  the  floor,  and  fix  the 
electric  lights.  He  worked  seven  days  of  the  week.  An  award  was 
made  him  by  the  commission  for  three  weeks  and  four  days  at  $15 
per  week. .  From  such  award  the  city  appeals. 

Section  2  specifies  what  are  hazardous  employments  and  subdi- 
vides them  into  groups.  Group  42  provides  that  the  maintenance  and 
care  of  buildings,  sanitary  lighting  or  heating,  installation'  or  repair, 
are  hazardous  employments.  Group  43  provides  that  any  emplo3rment 
enumerated  in  the  foregoing  groups  and  carried  on  by  the  state  or  a 
municipal  corporation,  or  other  subdivision  thereof,  notwithstanding 
the  definition  of  the  term  "employment"  in  subdivision  5  of  sec- 
tion 3  of  this  chapter,  is  a  hazardous  empk)yment.  It  may  be  noted, 
as  bearing  upon  the  intention  of  the  Legislature  as  to  the  construction 
to  be  given  to  the  act,  that  group  44  provides  "employment  as  a  keep- 
er, guard  ♦  *  *  or  orderjfy,  in  a  prison,  reformatory,  *  *  * 
maintained  or  operated  by  the  state  or  municipal  corporation  or  other 
subdivision  thereof,"  notwithstanding  the  definition  of  the  term  "em- 
ployment," "employer,"  or  "employe"  in  subdivisions  3,  4,  and  5  of 
section  3  of  this  chapter,  is  a  hazardous  employment. 

By  section  3,  subds.  3  and  4,  the  word  "employer"  includes  a  state 
and  a  municipal  corporation,  or  other  political  subdivision  thereof,  em- 
ploying workmen  in  hazardous  employments,  and  the  terin  "employe"' 
means  a  person  engaged  in  one  of  the  occupations  enumerated  in  sec- 
tion 2.  Having  b^n  detailed  by  his  superior  officer  to  care  for  and 
maintain  the  station  house,  and  to  look  after  the  installation  or  repair 
of  the  dectric  lighting  system,  he  comes  within  the  definition  of  an 
employ6  under  the  law.  He  has  not  received  any  pay  for  his  time 
while  laid  up  from  his  injury,  although  he  had  made  application  there- 
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for.  Had  he  received  pay,  and  that  fact  have  been  interposed  as  a 
defense,  it  would  be  proper  for  us  to  inquire  what  effect,  if  any,  it 
had  upon  his  right  to  receive  compensation.  We  think  it  was  the 
intention  of  the  Legislature,  in  the  enactment  of  the  Workmen's  Com- 
pensation Law,  and  the  amendments  thereto,  to  impose  upon  munici- 
pal corporations  liability  thereunder  for  accidental  injuries  sustained 
by  persons  employed  by  them,  who  have  been  detailed  by  their  su- 
periors to  perform  work  designated  as  one  of  the  hazardous  employ- 
ments, to  the  same  extent  that  an  individual  employer  is  liable. 
The  award  should  be  affirmed.    All  concur,  except 

HENRY  T.  KELLOGG,  J.  (dissenting).  No  other  person  than 
an  employer  is  required  to  pay  or  provide  compensation  to  an  injured 
employe.  Consequently,  even  though  the  claimant  at  the  time  of  his 
injury  was  engaged  in  a  hazardous  occupation,  he  could  have  no  com- 
pensation at  the  hands  of  the  city  of.  New  York,  unless  that  city  was  his 
employer.  If  a  police  officer,  or  other  officer  of  a  city  or  state,  is  guilty 
of  negligence  in  the  performance  of  governmental  duties,  no  liability 
attaches  to  the  city  or  state.  The  reason  is  that  the  police  or  other 
officer  is  not  the  employe  of  a  city  or  a  state  regarded  as  corporations, 
but  is  rather  the  representative  of  the  unorganized  public,  a  part  of 
the  sovereign  power  of  which  he  is  engaged  in  exercising.  Indeed, 
he  is  not  in  the  ordinary  sense  either  an  employe  or  an  agent  of  any 
person  or  body,  except  as  all  public  officers  are  the  servants  of  the 
public.  This  theory  is  so  thoroughly  exposed  in  the  leading  case  of 
Maxmilian  v.  Mayor,  62  N.  Y.  160,  20  Am.  Rep.  468,  that  it  seems 
unnecessary  to  enlarge  upon  the  subject  further  than  to  make  there- 
from the  following  quotation : 

''Where  tibe  duties  which  are  imposed  upon  municipalities  are  of  the  latter 
class  [governmental],  they  are  generally  to  be  performed  by  officers  who, 
though  deriving  their  appointment  from  the  corporation  itself,  through  the 
nomination  of  some  of  its  executive  agents,  by  a  power  devolved  thereon  as  a 
convenient  mode  of  exercising  a  function  of  government,  are  yet  the  oflicers, 
and  hence  the  servants,  of  the  public  at  large.  They  have  powers  and  perform 
duties  for  the  benefit  of  all  the  citizens,  and  are  not  under  the  control  of  the 
municipality  which  has  no  benefit  in  its  corporate  capacity  from  the  perform- 
ance thereof.  They  are  not  then  the  agents  or  servants  of  the>municipal  cor- 
poration, but  are  public  officers,  agents  or  servants  of  the  public  at  large,  and 
the  corporation  is  not  responsible  for  th#r  acts  or  omissions,  nor  for  the 
acts  or  omissions  of  the  subordinates  by  them  appointed.  Fisher  v.  Boston, 
104  Mass.  87  [6  Am.  Rep.  196].  And  where  a  municipal  corporation  elects  or 
appoints  an  officer,  in  obedience  to  an  act  of  the  Legislature,  to  perform  a 
public  service,  in  which  the  corporation  has  no  private  interest  and  from  which 
it  derives  no  special  benefit  or  advantage  in  its  corporate  capacity,  such  officer 
cannot  be  regarded  as  a  servant  or  agent  of  the  municipality,  for  whose 
negligence  or  want  of  skill  it  can  be  held  liable." 

The  claimant  was  a  police  officer  of  the  city  of  New  York,  who  at 
the  time  of  the  accident  was  acting  as  an  attendant  at  a  police  station 
in  that  city.  It  was  his  duty  to  take  care  of  the  prisoners,  to  clean  the 
walls  and  floors  of  the  station  house,  and  to  repair  the  electric  lights 
therein.  The  maintenance  and  care  of  a  police  station  is  an  exclusive- 
ly governmental  function,  so  that  every  branch  of  the  work  which  the 
clainikant  was  called  upon  to  perform  was  of  a  strictly  governmental 
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character.  Wilcox  v.  City  of  Rochester,  190  N.  Y.  137,  82  N.  E.  1119, 
17  L.  R.  A.  (N.  S.)  741,  13  Ann.  Cas.  759.  In  that  case  the  court, 
writing  through  Willard  Bartlett,  J.,  said: 

"The  question  which  confronts  us,  on  the  branch  of  this  appeal  now  under 
consideration,  is  whether  the  duty  exercised  by  the  city  of  Rochester,  under 
the  general  statutes  relating  to  cities  of  the  second  class,  of  maintaining  and 
caring  for  a  police  station,  is  a  governmental  duty  appertaining  to  the  general 
administration  of  the  state  or  a  duty  imposed  and  undertaken  for  the  benefit 
of  the  municipality  as  a  corporate  body." 

The  court  then  proceeded  to  answer  in  the  affirmative  the  first  ques- 
tion thus  propounded.  It  follows,  under  the  authorities  cited,  that 
the  relationship  of  master  and  servant  did  not  exist  between  the  city 
of  New  York  and  the  claimant ;  that  the  latter  was  not  in  the  employ 
of  the  former;  therefore,  that  an  award  of  compensation  against  the 
appellant  in  favor  of  the  respondent  should  not  have  been  made. 

I  favor  a  reversal  of  the  award  and  a  dismissal  of  the  claim. 

CCKJHRANE,  J.,  concurs. 

(189  App.  Div.  200) 

AVEBETT  v.  AVBRETT. 

(Supreme  CJourt,  Appellate  Division,  First  Department.    November  7,  1919.) 

1.  TnvCaCE  ^=»ldO— EVIDBirCE  INSTTITICIBNT  to  sustain  JVi>OMENT  OF  BEPiLRA- 

TION  FOB  CBUSLTT. 

In  wife's  action  for  separation  on  ground  of  cruel  and  inliuman  treat- 
ment, evidence,  though  sufficient  to  show  strained  relations,  causing  bitter- 
ness and  quarreling,  held  insufiicient  to  Justify  jndgm«:it  of  separation, 
under  tbe  statute. 

2.  Divorce  ^s»34 — Separation  fob  incompatibilitt  denied. 

The  fact  that  incompatibility  exists,  and  that  a  husband  and  wife  find 
it  impossible  to  live  in  harmony,  does  not  meet  the  requirements  for  a 
judicial  separation  fixed  by  the  statute. 

3.  Divorce  ^=>125 — Testimony  or  wife  aided  by  husband's  adihssions. 

In  wife's  action  for  separation,  where  the  entire  proof  rests  practically 
upon  the  testimony  of  a  wife,  it  will  he  deemed  sutticient,  where  the  de- 
fendant partially  admits  some  of  the  accusations. 

4.  Witnesses  ^s>405(2) — Ck)NTBADiCTiNO  as  to  immaterial  matter. 

In  wife's  action  for  separation  on  ground  of  cruel  and  inhuman  treat- 
ment it  was  error  to  allow  evidence  to  contradict  husband's  denial  of  his 
alleged  assault  on  the  wife  after  action  had  commenced;  the  denial 
being  of  an  immaterial  and  irrelevant  fact 

Page  and  Merrell,  JJ.,  dissenting. 

Appeal  from  Special  Term,  New  York  County. 

Action  by  Birdie  Averett  against  Abraham  M.  Averett.  Judgment 
for  plaintiff,  entered  on  decision  after  trial  at  Special  Term,  and  de- 
fendant appeals.    Reversed,  and  new  trial  granted. 

Argued  before  CLARKE,  P.  J.,  and  DOWLING,  PAGE,  MER- 
RELU  and  PHILBIN,  JJ. 

^sS9Foy  other  casw  see  Bame  topic  &  KEY-NUMBBR  In  all  Key-Numbered  Digests  &  Indexes 
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Myers,  Kutner  &  Schuhmann,  of  New  York  City  (Nathan  Ottinger, 
of  New  York  City,  of  counsel,  and  I.  Maurice  Wormscr,  of  New 
York  City,  on  the  brief),  for  appellant. 

Max  D.  Steuer,  of  New  York  City,  for  respondent. 

PHILBIN,  J.  The  defendant  appeals  from  a  judgment  rendered 
against  him  in  an  action  brought  by  his  wife  for  separation.  The 
complaint,  among  other  things,  alleges  cruel  and  inhuman  treatment, 
such  as  to  render  it  imsafe  and  improper  for  plaintiff  to  cohabit  with 
defendant.  It  is  alleged  that  he  called  her  low  names,  and  used  vile 
and  violent  language  to  her;  that  he  humiliated  her  in  the  presence  of 
her  family  and  friends;  that  he  refused  to  associate  with  her,  made 
slanderous  statements  concerning  her,  and  stated  she  was  a  vile  woman 
and  unfit  to  take  care  of  their  child;  that  plaintiff  was  in  the  habit 
of  visiting  disorderly  houses  for  the  purpose  of  prostitution.  It  is 
further  stated  that  defendant,  on  December  21,  1917,  and  at  various 
times,  struck  plaintiff.  Other  allegations  as  to  the  financial  condition 
and  resources  of  the  defendant  are  made.  The  answer  denies  all  the 
material  allegations  above  described.    ' 

[1]  There  is  sufficient  proof  to  show  that  the  relations  between  the 
parties  were  strained  an4  antagonistic,  causing  much  bitterness  and 
quarreling ;  but  there  is  not  sufficient  proof,  in  my  opinion,  to  justify 
a  judgment  of  separation  under  the  statute. 

[2]  The  fact  that  incompatibility  exists,  and  that  a  husband  and 
wife  find  it  impossible  to  live  in  harmony,  while  no  doubt  furnishing 
justifiable  reasons  as  between  themselves  for  separating,  does  not  meet 
the  requirements  for  a  judicial  separation  fixed  by  the  statute  and  the 
policy  of  the  state.  A  spouse  may  be  unfit  to  live  with  as  such,  be- 
cause of  habits,  character,  or  temperament;  but  unless  there  is  cruel 
and  inhuman  treatment,  or  conduct  that  would  render  it  unsafe  and 
improper  for  the  party  seeking  separation  to  cohabit  with  the  defend- 
ant, or  abandonment  by  the  latter  of  the  plaintiff,  the  court  has  no 
power  to  decree  separation.  A  case  presented  may  establish  to  the 
satisfaction  of  the  court  that  the  parties  will  continue  indefinitely  to 
suffer  unhappiness  if  they  are  not  allowed  to  separate ;  but  no  relief 
can  be  given  unless  the  requirements  of  law  above  ^stated  exist.  The 
injured  party  must  suffer  the  consequences  of  the  apparent  mistake, 
made  when  the  marriage  took  place,  in  not  discovering  any  tempera- 
mental defects  that  then  existed.  McBride  v.  McBride,  56  Hun,  649, 
9  N.  Y.  Supp.  827. 

The  plaintiff  testified  to  facts  which,  if  true,  would  bring  the  case 
within  the  statute ;  but  it  appears  that,  not  only  is  her  testimony  con- 
tradicted by  the  defendant  and  uncorroborated  in  its  essential  details, 
but  in  some  respects  it  is  inherently  improbable.  The  alleged  assault 
of  December,  1917,  set  forth  in  the  complaint,  was  testified  to  by  plain- 
tiff, who  stated  that  at  the  time  of  the  assault  a  servant,  one  Margaret 
Reilly,  was  present.  The  servant's  testimony  does  not  support  the 
charge  made.  She  testified  that  on  the  occasion  in  question  the  plain- 
tiff grabbed  defendant's  arm,  and  he  grabbed  her,  and  plaintiff  then 
said,  "Margaret,  see  what  he  does  with  me."    The  witness  then  told 
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defendant  he  had  better  stop  and  let  go,  whereupon  both  let  go.  The 
witness  expressed  the  opinion  in  court  that  there  was  nothing  in  the 
episode  to  make  plaintiff  stay  away  from  home. 

The  coincidence  in  the  data  of  certain  events  lends  plausibility  to 
the  defendant's  claim  that  the  quarrel  which  occurred  on  this  occa- 
sion was  intentionally  and  advisedly  brot^ht  on  by  plaintiff.  It  had 
been  the  rule  of  the  parties  to  buy  nothing  on  credit,  and  plaintiff  had 
never  done  so.  Her  attorney  was  employed  a  few  days  before  plain- 
tiff purchased  some  necessary  clothing  on  credit,  and  upon  defendant 
being  notified  by  the  shop  of  the  transaction  the  quarrel  occurred. 
Plaintiff  testified  she  knew  defendant  would  object  The  sunmions  in 
this  action  bears  date  the  day  after  the  quarrel. 

Plaintiff  testified  to  another  alleged  assault  on  November  26,  1917, 
but  this  also  is  uncorroborated.  It  is  true  that,  immediately  after  the 
time  she  says  the  assault  occurred,  some  people  found  her  in  a  faint- 
ing condition  in  the  hall  just  outside  of  the  apartment  in  which  the 
parties  lived ;  but  there  is  nothing  to  indicate  she  had  been  assaulted, 
except  her  statement  to  that  effect.  She  said  that  at  that  time  defend- 
ant threw  her  on  the  floor ;  that  he  pushed  her,  and  she  fell ;  that  he 
had  refused  to  letter  go  out.  It  was  on  this  occasion  that  defendant, 
according  to  plaintiff,  called  her  a  bastard  and  a  prostitute  in  the  pres- 
ence of  a  servant,  one  Blanche  Gross.  The  latter  testified  that  plain- 
tiff wanted  to  run  out,  and  defendant  pulled  her  back  in  the  hall,  and 
she  fell,  and  he  had  hold  of  her  by  the  hand.  The  witness  did  not 
say  anythmg  in  her  testimony  in  support  of  plaintiff's  declaration  that 
defendant  called  her  a  prostitute.  The  plaintiff's  brother-in-law,  Bern- 
stein, arrived  immediately  after  this  alleged  assault.  He  testified  that 
plaintiff  made  no  claim  that  defendant  had  assaulted  her. 

The  plaintiff  also  testified  that  in  the  year  1916  defendant  struck 
her,  and  that  one  Clafa  Kosak  was  there  at  the  time;  but  the  latter 
was  not  called  as  a  witness.  A  governess  was  in  the  employ  of  the 
parties  at  the  same  time,  and  while  she  testified  that  the  parties  were 
not  friendly,  and  used  angry  words  to  each  other,  she  also  said  she 
never  saw  defendant  strike  plaintiff.  The  witness  was  unfriendly  to 
defendant,  because  of  a  dispute  with  him. 

Plaintiff  also  testified  that  defendant  accused  her  of  visiting  dis- 
orderly houses  for  the  purpose  of  prostitution,  but  this  testimony  is 
likewise  uncorroborated.  Plaintiff  swore  that,  on  one  of  the  occasions 
when  it  is  said  she  was  so  accused,  her  brother-in-law  and  one  Green- 
berg  were  present.  Although  both  of  these  persons  testified  (the  for- 
mer for  the  plaintiff),  they  failed  to  support  plaintiff's  testimony  as 
to  defendant's  alleged  charge  of  unchastity. 

The  trial  court  f oimd  substantially  all  the  alleged  facts  set  forth  in 
the  complaint  and  immediately  upon  the  close  of  the  trial  in  court  di- 
rected judgment  for  the  plaintiff.  The  opportunity  for  an  analysis 
of  the  testimony  by  an  examination  of  the  record,  therefore,  was  not 
had  by  the  Special  Term. 

[3]  Where  the  entire  proof  rests  practically  upon  the  testimony  of 
the  wife,  it  will  be  deemed  sufiicient  where  the  defendant  partially  ad- 
mits  some  of  the  accusations  (McNulty  v.  McNulty,  119  App.  Div. 
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150,  104  N.  Y.  Supp.  251),  but  in  the  instant  case  the  defendant  denied 
all  the  charges  of  cruelty.  Furthermore,  as  already  pointed  out,  the 
plaintiff's  testimony  in  some  important  details  is  negatived  by  the  fail- 
ure of  the  persons  who,  she  said,  were  present  on  the  occasions  to  cor- 
roborate her.    This  tends  to  discredit  her  entire  claim. 

[4]  There  was  also  error  in  allowing  certain  testimony  to  contra- 
dict the  defendant  as  to  an  alleged  assault  after  the  action  had  been 
commenced.  On  cross-examination,  defendant  was  asked  if  he  had 
ever  struck  the  plaintiif,  and  he  replied  in  the  negative.  In  other 
words,  he  declared  in  effect  that  he  had  not  struck  the  plaintiff,  either 
(a)  at  any  of  the  times  alleged  in  the  complaint,  or  (b)  any  other  time, 
whether  prior  or  subsequent  thereto.  Any  evidence  legitimately  bear- 
ing on  the  issue  under  (a)  would  be  admissible.  For  that  reason,  evi- 
dence under  (b)  tending  to  show  a  prior  assault  might  be  admissible, 
as  creating  a  presumption  of  a  continuing  disposition  to  commit  an 
assault.  It  is  clear,  however,  that  evidence  of  an  assault  subsequent 
to  those  charged  in  the  complaint  would  be  incompetent.  Presump- 
tions reach  forward,  not  backward.  It  is  apparent,  therefore,  that 
the  plaintiff  was  not  entitled  to  call  witnesses  to  disprove  the  denial 
of  the  defendant  on  an  inmiaterial  and  irrelevant  fact. 

The  judgment  should  be  reversed,  and  a  new  trial  granted*  Settle 
order  on  notice. 

CLARKE,  P.  J.,  and  DOWLING,  J.,  concur. 
PAGE  and  MERRELL,  JJ.,  dissent. 


(189  App.  Dlv.  297) 

In  re  MATORIS. 

MATORIS  V.  ESTEY  PIANO  CO.  et  ai 

(Supreme  Court,  Appellate  Division,  Third  Department    November  12,  1919.) 

1.  Masteb  and  sebvant  ^=»405(4) — Injury  in  bequlab  coubse  of  employ- 

ment. 

Evidence  held  insufficient  to  support  finding  that  claimant,  while  en- 
gaged Id  the  regular  course  of  his  employment,  while  operating  a  ma- 
chine, was  injured  on  the  left  side  of  his  body,  as  a  Jesuit  of  which  he 
sustained  injuries,  consisting  of  a  large  indirect  reducible  left  Inguinal 
hernia. 

2.  Masteb  and  sebvant  ^s»406(6)— Revbbsal  of  awabd  fob  failubx  to  show 

length  of  disability. 

That  there  is  no  evidence  of  the  period  of  disability  for  which  com- 
pensation was  made  is  a  reason  for  reversal  of  award;  claimant  having 
been  cured  before  award  was  made. 

John  M.  Kellogg,  P.  J.,  and  Lyon,  J.,  dissenting. 

Appeal  from  State  Industrial  Commission. 

Proceeding  for  compensation  under  the  Workmen's /Compensation 
Law  (Consol.  Laws,  c.  67)  by  Frank  Matoris  opposed  by  the  Estey 
Piano  Company,  employer,  and  the  Zurich  General  Accident  &  Liabil- 
ity Insurance  Company,  Limited,  insurer.    Award  by  the  State  Indus- 

^s^For  other  cases  see  same  topic  A  KEY-NUMBER  in  all  Key-Numbered  Digests  &  Indezw 
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trial   Commission   for  claimant,   and  employer  and  insurer  appeal; 
Award  reversed,  and  proceeding  remitted  to  the  Commission. 

Argued  before  JOHN  M.  KELLOGG,  P.  J.,  and  LYON,  WOOD- 
WARD, COCHRANE,  and  HENRY  T.  KELLOGG,  JJ. 

Philip  J.  O'Brien,  of  New  York  City  (Ainsworth,  Carlisle  &  Sulli- 
van and  John  N.  Carlisle,  all  of  Albany,  of  counsel),  for  appellants. 

Charles  D.  Newton,  Atty.  Gen.  (E.  C.  Aiken,  Deputy  Atty.  Gen.,  of 
counsel),  for  State  Industrial  Commission. 

COCHRANE,  J.  An  award  has  been  made  to  the  claimant  for  in- 
juries resulting  in  a  hernia.  The  finding  of  the  commission,  on  which 
the  award  is  based,  is  as  follows : 

"On  January  18,  1919,  Frank  Matorls  was  working  for  his  employer  at  his 
employer's  plant,  and  while  engaged  In  the  regular  course  of  his  employment, 
while  operating  a  machine,  he  was  Injured  on  the  left  side  of  his  body,  as  a 
result  of  which  he  sustained  Injuries  consisting  of  a  large  indirect  irreducible 
left  Inguinal  hernia,  which  injuries  disabled  him  from  February  1,  1919,  to 
March  29,  1919.  Prior  to  this  accident  to  the  said  Frank  Matorls,  he  was  in 
good  physical  copdition,  and  worked  for  his  employer  for  over  two  years." 

[1  ]  The  above  finding  is  unsupported  by  the  evidence.  In  his  claim 
for  compensation,  made  February  14,  1919,  the  claimant  made  state- 
ments as  follows : 

"State  occupation  when  injured.  Moving  truck  from  press.  •  •  •  How 
did  accident  happen?  While  using  press,  he  strained  his  left  side.  State 
fully  nature  of  injury.  The  Injury  consists  of  a  large  indirect  reducible  left 
inguinal  hernia." 

There  is  no  statement,  however,  from  which  it  can  be  legitimately  in- 
ferred that  the  strain  produced  the  hernia.  In  an  affidavit  made  Feb- 
ruary 3,  1919,  and  introduced  in  evidence,  the  claimant  stated  as  fol- 
lows: 

"What  was  your  occupation?  Working  at  a  machine  making  cases  for 
pianos.  How  did  your  accident  happen?  I  was  pulling  trucK,  loaded  with 
boards,  to  the  press,  weighing  about  five  or  six  hundred  pounds,  and  I  felt  a 
pain  on  my  left  side." 

On  the  hearing  before  the  commission  he  testified  as  follows : 

*'Q.  How  did  the  accident  happen?  A.  I  went  to  put  In  a  guard  press  into 
the  machine,  and  wanted  to  pull  It  out,  and  it  struck  me  right  on  the  side  (In- 
dicating the  left  side),  •  •  •  What  were-you  doing — operating  a  truck? 
A.  Pulling  1  the  truck.  •  •  •  While  attempting  to  pull,  I  was  struck  by  the 
truck  (indicating  the  left  side).'* 

Another  employe  testified  that  he  pushed  the  truck,  and  the  claimant 
pulled  it,  and  that  the  claimant  told  him  "he  got  hurt,"  but  that  the 
witness  did  not  see  the  truck  strike  the  claimant.  He  continued  work 
for  two  weeks  thereafter  without  interruption.  He  then  consulted  a 
physician  and  was  subjected  to  an  operation.  He  was  examined  by 
a  physician  of  the  commission,  who  reported  that  his  examination 
showed  evidence  of  a  left  hernia  which  had  healed  with  good  results. 

In  Matter  of  Alpert  v.  Powers,  223  N.  Y.  97,  119  N.  E.  229,  there 
was  a  finding  that  the  claimant,  while  engaged  in  lifting  a  bundle  of 
paper,  sustained  a  hernia;   but  there  was  no  finding  that  the  hernia 
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was  caused  by  the  lifting  of  paper,  or  by  any  strain,  or  was  in  any  way 
due  to  the  work  the  claimant  was  performing.  The  court  pointed  out 
that  no  medical  evidence  was  given  as  to  the  nature  or  cause  of  the 
hernia,  which  might  be  due  to  natural  causes,  as  well  as  to  an  accident, 
and  that  it  was  therefore  incumbent  upon  the  plaintiflE  to  offer  some 
evidence  that  his  employment  caused,  or  could  have  caused,  the  injury. 

In  the  present  case  the  testimony  of  the  claimant  is  conflicting  and 
inconsistent.  He  says  in  his  claim  that  while  using  the  press  he  strain- 
ed his  left  side.  He  says  in  his  affidavit  that  while  pulling  the  truck 
he  felt  a  pain  in  his  left  side.  In  his  testimony  before  the  commission 
he  says  that,  while  pulling  out  the  guard  press  to  put  into  the  machine, 
it  struck  him  on  the  left  side,  and  also  that  while  pulling  a  truck  it 
struck  him  on  the  left  side.  From  these  conflicting  statements  the 
commission  has  evolved  the  finding  that  he  was  injured  on  the  left 
side  "while  operating  a  machine."  We  must  therefore  disregard  the 
evidence  as  to  the  truck,  and  assume,  as  did  the  commission,  that  the 
claimant  was  injured  "while  operating  a  machine." 

We  are,  however,  unable  to  discover  any  evidence  connecting  the 
hernia  with  the  operation  of  the  machine.  In  the  st<itement  of  his 
claim  the  claimant  said,  while  using  the  machine  or  press,  he  strained 
his  left  side.  In  his  testimony  he  said  the  press  struck  him  on  the  side. 
A  strain  and  a  blow  are  dissimilar  and  imrelated.  This,  however,  is 
not  fatal  to  the  award.  Either  may  produce  a  hernia.  So,  also,  it  may 
develop  from  natural  causes.  Hence  the  necessity  of  evidence  dem- 
onstrating that  the  strain  or  blow  caused  the  hernia.  There  is  no  evi- 
dence that  the  hernia  appeared  simultaneously  with  the  strain  or  blow, 
or  approximately  so.  The  case  on  the  finding  of  the  commission 
rests  solely  on  the  testimony  of  the  claimant.  He  could  have  testified, 
if  it  were  true,  that  he  had  previously  experienced  no  pain  or  discom- 
fort in  the  region  affected,  and  that  he  began  to  experience  the  same 
when  he  received  the  strain  or  blow,  or  immediately  thereafter.  He 
could  have  testified  as  to  the  nature  of  the  strain  or  blow,  and  as  to 
the  circumstances  accompanying  the  same,  as  to  the  weight  he  was  lift- 
ing or  pulling  when  he  received  the  alleged  strain,  or  the  force  of  the 
alleged  blow ;  and  especially  should  it  appear  that  the  strain  or  blow 
was  where  the  hernia  appeared.  The  left  side  of  the  body,  where  the 
strain  or  blow  occurred,  is  vastly  more  comprehensive  tiian  the  left 
groin,  where  the  hernia  appeared.  There  is  no  testimony  as  to  these 
facts.  We  have  simply  his  statement  that  he  received  either  a  strain 
or  was  struck  by  something,  which  strain  or  blow  may  have  been  so 
slight  as  to  be  wholly  unimportant,  and  that  two  weekis  thereafter  he 
was  operated  on  for  a  hernia. 

The  statement  in  the  finding  of  the  commission  that  prior,  to  the  ac- 
cident the  claimant  was  in  good  physical  condition  is  absolutely  with- 
out evidence  in  its  support.  So  far  as  the  record  discloses  he  may 
have  had  this  hernia  for  a  long  time.  There  is  no  evidence  of  any 
pain  or  discomfort  in  connection  with  the  use  of  the  machine,  either 
as  the  result  of  a  strain  while  using  the  same  or  as  the  result  of  being 
struck  thereby.  The  claimant  says  that  he  felt  a  pain  while  pulling 
the  truck,  but  as  the  commission  has  found  that  the  injury  was  not 
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occasioned  by  the  truck,  but  by  the  machme,  we  must  disregard  that 
testimony.  There  is  no  evidence,  however,  that  the  hernia  first  made 
its  appearance  at  or.  about  the  time  he  was  pulling  the  truck. 

In  the  Alpert  Case  the  difficulty  was  in  the  insufficiency  of  the  find- 
ings. The  findings  in  this  case  are  certainly  ambiguous  and  unsatis- 
factory. They  leave  us  in  doubt  as  to  whether  the  commission  intend- 
ed to  say  that  the  hernia  was  caused  by  a  strain  or  blow,  or  either. 
But,  passing  that  point,  the  difficulty  is  in  the  insufficiency  of  the  evi- 
dence to  establish  that  fact.  The  principle  of  the  Alpert  Case  applies. 
There  is  no  evidence  that  the  alleged  strain  or  blow,  whichever  it  may 
have  been,  was  sufficient  to  produce  the  hernia,  or,  if  sufficient,  that  it 
did  in  fact  produce  it.  The  claimant  does  not  anywhere  say,  in  sub- 
stance or  effect,  that  the  strain  or  blow  caused  the  hernia,  in  Clover, 
Clayton  &  Co.  v.  Hughes,  3  B.  W.  C.  C.  275,  there  was  a  finding  that 
a  strain  in  fact  caused  a  hernia,  and  the  court  said : 

"If  that  oecnrred  when  he  was  lifting  a  weight,  it  would  be  properly  de- 
scribed as  an  accident.  •  •  •  But  it  does  not  establish  that  the  acci- 
dent was  one  'arising  out  of  the  employment.'  *  *  *  It  may  be  that  the 
work  has  not,  as  a  matter  of  substance,  contributed  to  the  accident,  though  in 
fact  the  accident  happened  while  he  was  working." 

And  that  statement  received  the  approval  of  the  Court  of  Appeals 
in  the  Alpert  Case.  Paraphrasing  some  of  the  other  language  in  the 
opinion  in  that  case,  it  may  properly  be  said  that  the  lapse  between 
cause  and  effect  is  as  apparent  from  the  evidence  as  if  the  claimant 
had  said  that  while  operating  the  machine  he  strained  himself,  or  was 
struck,  and  had  a  mental  collapse,  a  nervous  breakdown,  or  an  attack 
of  pneumonia. 

[2]  Another  reason  for  a  reversal  of  this  award  consists  in  the  fact 
that  there  is  no  evidence  of  the  period  of  disability-  for  which  compen- 
sation was  made.  The  claimant  had  been  unemployed,  but  had  been 
cured  before  the  award,  and  there  is  no  evidence  as  to  the  length  of 
disability. 

The  award  should  be  reversed,  and  the  proceeding  remitted  to  the 
commission.  All  concur,  except  JOHN  M.  KELLOGG,  P.  J.,  and 
LYON,  J.,  who  dissent. 


C00f>ER  et  al.  v.  NISSINOFF. 
(Supreme  Court,  Appellate  Terto,  First  Department.    November  6,  1919.) 

1.  Sales  ^=>479(6) — Fobeclosurb  of  coNDrrioNAL  sale  contbacts. 

Where  a  piano  was  sold  on  the  Installment  plan,  under  an  agreement 
that  title  sbould  remain  in  the  seller  until  it  was  paid  for,  held  tbat, 
where  the  purchaser  was  in  default  and  was  about  to  remove  the  piano 
from  the  state,  it  is  no  defense  to  an  action  by  the  seller  to  foreclose  the 
lien,  where  the  piano  was  taken  into  the  custody  of  the  marshal  before 
payment  was  made,  that  he  stated  to  defendant's  wife  that  the  piano 
might  be  moved  in  case  security  was  given  and  the  arrears  paid,  etc. 

2.  Pabtnebship  ^=s>22 — Wbitten  aobeemznt  unnecessabt  to  vest  intebest 

in  new  pabtnebs. 

Where  a  father  gave  his  sons  an  interest  in  the  business,  making 
them  copartners,  a  written  instrument  was  not  essential  to  vest  an  inter- 
est in  the  sons. 

^s»Por  other  cases  see  same  topic  &  KEY>NUMBER  in  all  Key-Numbered  Digests  &  Indexes 
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Appeal  from  Municipal  Court,  Borough  of  the  Bronx,  Second  Dis- 
trict.    ' 

Action  by  Charles  Cooper  and  others  to  foreclose  a  lien  on  a  chat- 
tel against  Louis  Nissinoff.  From  a  judgment  on  a  verdict  for  defend- 
ant, plaintiffs  appeal.  Reversed,  and  judgment  granted  in  favor  of 
plaintiffs. 

Argued  October  term,  1919,  before  GUY,  BIJUR,  and  DELEHAN- 
TY,  JJ. 

Bamett  Levy,  of  New  York  City,  for  appellants. 

Emanuel  S.  Klausner,  of  New  York  City,  for  respondent. 

GUY,  J.  The  issue  submitted  to  the  jury  in  this  action  to  foreclose 
a  lien  upon  piano  sold  to  defendant  on  the  installment  plan,  title  re- 
maining in  the  vendor,  was  whether,  although  concededly  defendant 
was  in  default  at  the  time  of  the  seizure  of  the  chattel,  an  agreement 
was  made  by  the  parties  which  suspended  plaintiffs'  right  to  enforce 
the  lien. 

The  plaintiff  Charles  Cooper  testified  that  he  saw  the  defendant's 
wife  at  her  residence  on  March  15,  1919;  that  she  was  packing  up  to 
move,  and  she  said  she  was  moving  to  Bayonne,  N.  J. ;  that  he  told 
her  she  was  several  months  in  arrears,  but  she  could  have  the  piano 
providing  the  arrears  were  paid  and  security  was  given  for  future 
payments  in  New  York;  that  the  next  morning  the  piano  was  taken 
under  process  by*  the  marshal,  and  on  the  following  day  the  defend- 
ant called  on  the  witness  and  objected  that  he  had  to  pay  the  express- 
man for  taking  the  piano  to  Bayonne;  that  again  plaintiff  said  that 
defendant  could  have  the  piano  if  he  paid  the  arrears  and  gave  security, 
but  that  defendant  said  he  would  sue. 

Defendant's  wife  testified  that  when  the  plaintiff  Charles  Cooper 
called  at  her  home  on  March  5th  she  said  she  wanted  to  move  the 
piano  to  Bayonne,  and  he  said,  "I  don't  move  any  pianos  to  Bayonne"; 
that  she  then  stated: 

"  'I  will  pay  the  difference  to  you,  whatever  it  may  be.*  He  asked  $42.  I 
said,  'AH  right,  I  will  give  you  the  money  that's  due  to  you,  and  you  should 
give  me  the  money  for  the  difference  in  the  moving.*  'AH  right,  I  will  be 
here  to-morrow.'  Then  he  went  away.  In  the  morning,  when  I  waited  for 
him  to  come  to  give  him  the  money,  he  came  with  some  judgment  of  the 
court,  and  took  away  the  piano.  When  I  asked  him  why  did  he  take  the 
piano  away,  he  didn't  answer  me." 

She  further  testified  that  when  she  asked  the  plaintiff  to  deliver  the 
piano  he  said  '*I  want  the  money ;"  that  she  then  said,  "I  will  give  you 
the  money  that's  coming  to  you,  and  you  take  off  for  me  the  cost  of 
moving;"  that  "I  didn't  give  him  the  money  in  the  hand/* 

The  testimony  of  the  mother  of  defendant's  wife  tended  to  corrob- 
orate that  given  by  her  daughter;  but  she  also  testified  that  her 
daughter  "had  the  money  in  her  hand" ;  that  the  daughter  said,  "Here 
is  tlie  money ;  give  me  what  it  cost ;"  that  "she  had  the  money  in  her 
hand^  $3  or  $5,  I  don't  know  which." 

[1]  Plaintiff's  motion  for  the  direction  of  a  verdict  should  have 
been  granted    Under  the  terms  of  tlie  contract  they  were  entitled  to 
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the  possession  of  the  piano  upon  defendant's  default,  and,  assuming 
the  truth  of  the  defendant's  testimony  as  to  what  took  place  between 
defendant's  wife  and  plaintiff  Charles  Cooper  on  March  5th,  the  al- 
leged agreement  as  claimed  constituted  no  defense  to  the  action. 

[2]  It  appears  that  the  piano  was  sold  in  December,  1916,  and  plain- 
tiff Charles  Cooper  testified  that  some  time  after  the  sale  was  made 
he  gave  his  sons  an  interest  in  the  business,  so  that  they  became  co- 
partners, and  that  the  transfer  was  an  oral  one,  not  evidenced  by  any 
writing.  As  between  the  father  and  his  sons,  a  writing  was  not  es- 
*sential  to  vest  an  interest  in  the  latter. 

Judgment  reversed,  with  $30  costs,  and  judgment  granted  in  favor 
of  plaintiffs  for  the  foreclosure  of  lien  as  prayed  for,  with  appropriate 
costs  in  the  court  below.    All  concur. 


GRAYBILL  v.  ShUADBECK. 
(Supreme  Gonrt,  Appellate  Term,  First  Department    November  ^  1019.) 

t«  Tbiai.  ^s»109 — ^Nonsttit'on  opknino  of  coitnbel. 

The  practice  of  disposing  of  cases  on  the  mere  opening  of  counsel  fa 
a  very  unsafe  method  of  deciding  controversiee,  where  there  is  anything  to 
decide,  and  cannot  be  resorted  to  unless  counsel  stating  the  case  to  the 
Jury  delit>erately  and  intentionally  states  or  admits  some  fact  that  in  any 
view  of  the  case  is  fatal  to  the  action. 

2.  Tbial  <$=»109— Nonsuit  on  opknino  or  counsel. 

In  an  action  for  damages  for  false  representations  made  in  sale  of  land, 
where  the  complaint  was  oral,  but  the  summons  bore  an  indorsement, 
"Fraud  in  obtaining  moneys  upon  false  and  fraudulent  representations," 
and  bill  of  particulars  detailed  defendant's  false  representations,  held, 
that  it  was  erroneous  to  nonsuit  plaintiff  on  the  opening  of  her  counsel. 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Fourth  Dis- 
trict. 

Action  by  Charlotte  Graybill  against  Arthur  Smadbeck.  From  a 
judgment  of  nonsuit,  rendered  upon  the  opening  of  plaintiff's  coun- 
sel, plaintiff  appeals.    Reversed,  and  new  trial  ordered. 

Argued  October  term,  1919,  before  GUY,  BIJUR,  and  DELEHAN- 
TY,JJ. 

Sidney  S.  Levine,  of  New  York  City,  for  appellant. 
Henry  J.  Engel,  of  New  York  City  (Valentine  Taylor,  of  New  York 
City,  of  counsel),  for  respondent. 

DELrEHANTY,  J.  The  action  is  to  recover  damages  for  false 
representations  made  by  defendant  under  the  following  circumstances : 
The  plaintiff,  a  maidservant,  prior  to  the  occasion  in  question  had 
purchased  from  defendant  and  his  brother  some  vacant  lots  in  New 
Jersey,  and  defendant,  desirous  of  selling  her  more,  caused  her  to  be 
taken  by  his  agent  to  Somerville,  N.  J.,  where  she  was  shown  prop- 
erty, which  he  represented  was  about  one-half  mile  from  the  railroad 
station ;  that  he  informed  her  that  it  was  a  very  valuably  property,  and 
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worth  $1,500  to  $2,000;  that  he  would  let  her  have  same  free  and  clear 
for  $1,070.  Plaintiff,  relying  on  said  statements,  purchased  the  prop- 
erty, and  thereafter  discovered  that  there  was  a  mortgage  of  $1,800 
thereon ;  that  the  location  of  the  property  was  about  two  miles  from 
the  station,  and  it  was  of  a  value  considerably  less  than  as  represented. 
All  these  facts  were  presented  in  the  opening  made  by  plaintiff's  coun- 
sel to  the  jury,  which  was  taken  down  by  the  court  stenographer. 

[1,  2]  While  the  complaint  was  an  oral  one,  the  summons  bore  the 
following  indorsement:  "Fraud  in  obtaining  moneys  upon  false  and 
fraudulent  representations."  A  bill  of  particulars  was  later  served, 
which  set  forth  more  in  detail  the  facts  alleged,  and  which  was  partic- 
ularly and  by  consent  made  part  of  plaintiff's  opening.  In  Hoffman 
House  V.  Foote,  172  N.  Y.  348,  350,  65  N.  E.  169,  the  court  said : 

"The  practice  of  disposing  of  cases  upon  the  mere  opening  of  counsel  is 
generally  a  very  unsafe  method  of  deciding  controversies,  where  there  is  or 
ever  was  anything  to  decide.  It  cannot  be  resorted  to  in  many  cases  with 
justice  to  the  parties,  unless  the  counsel  stating  the  case  to  the  Jury  deUberace- 
ly  and  intentionally  states  or  admits  some  fact  that,  in  view  of  the  case, 
is  fatal  to  the  action." 

We  think,  upon  the  papers  presented,  that  the  court  exceeded  its  au- 
thority in  nonsuiting  the  plaintiff  without  further  investigation  of  the 
facts  presented.  Upon  the  face  of  the  pleadings  the  plaintiff  had  some 
cause  of  action,  and  she  is  certainly  entitled  to  her  day  in  court  thereon. 

It  necessarily  follows  that  the  judgment  should  be  reversed,  and  a 
new  trial  ordered,  with  $30  costs  to  appellant  to  abide  the  event  All 
concur. 


HANN  V.  DE  FREEST. 
(Supreme  Court,  Special  Term,  New  York  County.    November,  1919.) 

1.  HtTSBAND    AND     WIFE    ^=»278(1) — ^VAUDrTY    OF'  AOBEEMENT    FOB    8EPABATB 

MAINTENANCE. 

An  agreement  between  a  husband  and  wife  for  an  immediate  separation 
and  for  a  separate  allowance  to  the  wife  for  her  support  is  valid. 

2.  Husband  and  wife  ^=^281 — ^Attack  on  agreement  fob  sepabate  mainte- 

nance AFTEB  PAYMENTS  FOR  SIX  YEARS. 

Where  a  husband  and  wife  made  agreement  for  separate  mainte- 
nance followed  immediately  by  separation,  and  the  husband  did  not  deny 
the  execution  of  the  agreement,  but  admitted  making  payments  thereunder 
for  a  period  of  six  years,  he  cannot,  in  a  suit  for  unpaid  installments,  sub- 
sequently set  up  his  lack  of  knowledge  that  the  agreement  stated  tnat 
they  had  theretofore  separated,  and  allege  that  the  agreement  was  made 
while  they  were  still  living  together,  in  order  to  attack  its  validity. 

3.  Husband  and  wife  ^=>279(2) — Allegation  of  subsequent  adui/tkbt  no 

defense  to  sepabate  maintenance  agreement. 

Where  a  husband  and  wife  made  a  valid  separate  maintenance  agree- 
ment, and  later  the  husband  obtained  a  divorce  against  the  wife  for  a  sub- 
sequent adultery  with  H.,  in  an  action  by  the  divorced  wife,  now  the 
wife  of  H.,  upon  the  maintenance  agreement,  for  unpaid  payments,  an 
allegation  of  such  subsequent  adultery  constitutes  no  defense. 

Action  by  Edith  J.  Hann  ag^ainst  Herbert  E.  De  Freest  to  recover 
upon  a  separation  agreement  between  husband  and  wife.     PlaintiflF 
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demurred  generally  to  the  two  affirmative  defenses,  consisting  of  new 
matter  in  the  amended  answer,  and  moved  for  judgment  upon  the 
pleadings  and  the  relief  demanded  in  the  complaint.  Demurrers  sus- 
tained, with  leave  to  defendant  to  serve  a  second  amended  answer. 

The  complaint  set  forth  the  marriage  of  the  parties  on  April  27,  1893,  and 
tb^  were  on  and  after  October  29,  1909,  living  separate  and  apart ;  that  on 
October  29,  1909,  they  entered  into  a  written  agreement  which  set  forth  differ- 
ences and  disagreements  have  arisen  between  them  which  had  caused  them  to 
separate  and  live  apart.  The  agreement  attached  to  the  complaint  set  forth 
that  the  parties  were  living  apart  because  of  differences  between  them,  and 
after  providing  for  certain  transfers  of  real  estate,  mortgages,  and  settle- 
ment of  a  lawsuit,  and  disposition  of  the  famUy  horses  and  carriages  and 
other  personal  property,  the  husband  agreed  to  pay  the  wife  |20  per  week 
for  life.  The  complaint  alleged  that  defendant  has  not  paid  this  $20  for 
several  years  last  past,  and  demanded  judgment  against  him  for  $6,740,  the 
arrears  under  said  agreement. 

The  amended  answer  admits  the  execution  of  the  agreement  and  that 
payments  were  made  under  said  agreement  for  a  period  of  six  years.  The 
amended  answer  then  sets  up  an  affirmative  defense  that  said  agreement  con- 
tained a  recital  to  the  effect  that  differences  and  disagreements  had  arisen 
between  the  parties  which  had  caused  them  to  theretofore  separate  and  live 
apart  from  each  other,  and  that  at  the  time  of  said  agreement  they  were  so 
separated  and  livizig  apart  from  each  other,  which  recital  and 
statement  was  false  and  untrue,  and  known  by  the  parties  thereto  to 
be  false  and  untrue,  and  that  at  the  time  of  the  execution  of  said  agreement 
the  parties  were  actually  living  together  and  not  apart,  and  that  said  recital 
in  said  agreement  escaped  the  attention  and  notice  of  defendant,  and  he  did 
not,  when  he  signed  same,  have  any  knowledge  of  said  recital,  and  did  not 
understand  that  same  was  contained  therein,  and  alleged  that  said  recital 
was  incorporated  therein  for  the  purpose  of  giving  to  same  the  appearance 
of  validity,  whereas  the  said  agreement  rested  on  no  basis  to  authorize  a 
legal  agreement  of  separation. 

The  defendant,  for  a  further  defense,  sets  forth  that  subsequent  to  said 
separation,  and  on  November  1,  1909,  plaintiff  was  guilty  of  adultery  with  a 
man  named  William  A.  Hann,  the  present  husband  of  plaintiff  herein ;  that 
on  January  14,  1915,  defendant  commenced  an  action  against  this  plaintiff  in 
the  Supreme  Court  of  Rensselaer  county  for  an  absolute  divorce  upon  the 
grounds  of  adultery  alleged  to  have  been  committed  as  aforesaid,  and  after 
a  trial  of  said  issues  before  a  jury,  in  which  plaintiff  appeared  and  was  rep- 
resented by  counsel,  the  Jury  found  plaintiff  guilty  of  adultery  as  alleged  in  the 
complaint,  whereupon  interlocutory  and  final  Judgments  of  divorce  were 
thereon  duly  given  to  this  defendant  against  plaintiff,  which  are  in  full 
force;  that  by  reason  of  the  premises  said  agreement  is  illegal,  void,  and 
of  no  force  and  effect. 

The  plaintiff  demurred  to  the  affirmative  defenses  consisting  of  new  matter 
in  the  amended  answer,  on  the  ground  that  they  were  insufficient  in  law 
upon  the  face  thereot  Upon*  the  complaint,  amended  answer,  and  plaintiff's 
demurrer,  plaintiff  moved  for  Judgment  upon  the  pleadings  for  the  relief 
demanded  in  the  complaint 

Warren  McConihe,  of  New  York  City,  for  plaintiff. 
Thomas  F.  Powers,  of  Troy,  and  Thomas  H.  Keogh,  of  New  York 
City,  for  defendant 

COHALAN,  J.  Plaintiff  has  demurred  to  two  affirmative  defenses 
,set  up  in  the  answer,  on  the  ground  that  they  are  insufficient  in  law  on 
the  face  thereof,  and  has  moved  for  judgment  on  the  pleadings.  The 
action  is  brought  to  recover  the  sum  of  $6,742,  alleged  to  be  due  under 
a  separation  agreement    The  complaint  shows  that  the  defendant  was 
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formerly  the  plaintiff's  husband,  and  that  the  parties  entered  into  an 
agreement  for  her  support  under  date  of  October  29,  1909.  The  de- 
fendant in  his  amended  answer,  by  way  of  affirmative  defense,  alleges 
that  the  recital  in  the  agreement  to  the  effect  that  the  parties  had  al- 
ready separated  at  the  time  the  agreement  was  entered  into  was  false, 
and  so  inserted,  without  the  defendant's  knowledge,  in  order  to  give 
the  agreement  the  appearance  of  validity.  In  a  word,  that  the  agree- 
ment rested  on  no  basis  that  would  authorize  a  legal  separation. 

[1-3]  It  appears  that  the  agreement  is  not  in  fact  a  separation 
agreement,  but  one  for  the  separate  maintenance  of  the^plaintiff.  An 
agreement  between  a  husband  and  the  wife  for  an  immediate  separa- 
tion and  for  a  separate  allowance  to  the  wife  for  her  support  is  a  valid 
agreement.  Landes  v*  Landes,  94  Misc.  Rep.  486,  159  N.  Y.  Supp. 
586.  The  defendant  does  not  deny  the  execution  of  the  agreement,  but 
in  fact  admits  making  payments  thereunder  for  a  period  of  six  years. 
The  attempt  at  this  time  to  set  up  the  defendant's  lack  of  knowledge 
of  the  contents  of  the  agreement  is  not  sufficient  to  raise  a  valid  de- 
fense, especially  in  the  absence  of  a  prayer  for  the  reformation  of  the 
agfreement.  In  the  second  affirmative  defense  the  defendant  alleges 
that  the  plaintiff  committed  adultery  with  one  William  A.  Hann,  in 
consequence  of  which  the  defendant  in  this  action  secured  a  final  judg- 
ment of  divorce  from  the  plaintiff  herein.  In  the  case  of  Randolph  v. 
Field,  165  App.  Div.  279, 150  N.  Y.  Supp.  822,  it  was  held  that  an  al- 
legation of  plaintiff's  adultery  subsequent  to  the  making  of  the  agree- 
ment  constitutes  no  defense  to  an  action  of  this  kind. 

The  demurrers  are  in  all  respects  sustained,  with  leave  to  the  de- 
fendant to  serve  a  second  amended  answer  on  payment  of  $10  costs. 


(189  App.  Dlv.  363) 

MULLBB  ▼.  CITY  OF  NEW  YORK. 

(Supreme  Court,  Appellate  Division,  Third  Department    November  12,  1919.) 

Master  and  servant  ^s»364r— When  belatioY?  exists. 

One  appointed  as  a  laborer  under  Military  Law,  S  188,  on  a  farm 
owned  by  a  cavalry  organization  of  the  state  National  Guard  is  not  an 
employ^  of  the  city  of  New  York,  so  as  to  render  It  liable  under  the 
Workmen's  Compensation  Act  for  his  injuries,  though  under  section  189 
his  compensation  was  paid  by  the  city, 

Kellogg,  P.  J.,  dissenting. 

Appeal  from  State  Industrial  Commission. 

In  the  matter  of  the  claim  for  compensation  under  the  Workmen's 
Compensation  Law  (Consol.  Laws,  c.  67)  made  by  Frieda  Muller  for  the 
death  of  Charles  W.  Muller,  deceased,  against  the  City  of  New  York, 
employer  and  self-insurer.  From  an  award  by  the  State  Industrial 
Commission,  in  favor  of  claimant,  the  City  appeals.    Award  reversed. 

Argued  before  JOHN  M.  KELLOGG,  P.  J.,  and  LYON,  WOOD- 
WARD, COCHRANE,  and  HENRY  T.  KELLOGG,  JJ. 
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William  P.  Barr,  Corp.  Counsel,  of  New  York  City  (John  F.  O'Brien, 
William  A.  Walling,  and  Isaac  F.  Cohen,  all  of  New  York  City,  of 
counsel),  for  appelkmt. 

Charles  D.  Newton,  Atty.  Gen.  (E.  C.  Aiken,  Deputy  Atty.  Gen.,  of 
counsel),  for  respondent. 

Bernard  L.  Shientag,  of  New  York  City,  for  State  Industrial  Com- 
mission. 

LYON,  J.  The  deceased  was  appointed  a  laborer  under  section  188 
of  the  Military  Law  of  the  state  (Consol.  Laws,  c.  36)  by  the  command- 
ing officer  of  squadron  A.  He  was  paid  by  the  city  of  New  York  upon 
the  certificate  of  the  officer  appointing  him.  His  duties  were  wherever 
the  horses  of  the  squadron  were  sent.  The  farm  where  he  was  at 
work  when  injured  was  owned  by  squadron  A,  Cavalry,  New  York 
State  National  Guard.  The  organization  was  a  corporation  composed 
of  members  of  the  military  organizations.  While  engaged  in  the  reg- 
ular course  of  his  employment  on  June  7,  1918,  he  was  injured.  He 
died  as  a  result  thereof  two  days  later.  The  widow  presented  a  claim 
for  compensation  against  the  city  of  New  York  to  the  State  Industrial 
Commission.  The  city  opposed  the  claim,  upon  the  grounds  that  the 
deceased  was  an  employe  of  the  state  and  not  of  the  city,  and  that 
at  the  time  he  was  injured  he  was  a  farm  laborer.  The  commission 
made  an  award  in  her  favor,  from  which  this  appeal  has  been  taken. 

Was  the  deceased  an  employe  of  the  city  of  New  York?  Sections 
187  and  188  of  the  Military  Law  of  the  state  authorizes  the  employ- 
ment of  armorers,  janitors,  engineers,  and  laborers  for  the  armories 
and  arsenals  occupied  by  the  National  Guard  of  the  state,  and  designates 
the  officers  by  whom  they  shall  be  appointed.  Section  189  of  the 
Military  Law  provides  that  the  persons  so  appointed  shall  receive  cer- 
tain compensation,  which  within  the  city  of  New  York  shall  be  a  coun- 
ty charge  upon  the  county  in  which  such  armory  is  situated,  and  shall 
be  levied,  collected,  and  paid  in  the  same  manner  as  other  brigade,  dis- 
trict, or  county  charges  are  levied,  collected,  and  paid. 

We  think  the  deceased  was  in  the  military  service,  and  not  in  the 
civil  service.  Bryant  v.  Palmer,  152  N.  Y.  412,  46  N.  E.  851.;  Mat- 
ter of  the  Application  of  Burns  v.  Fox,  98  App.  Div.  507,  90  N.  Y. 
Supp.  254.  The  respondent  has  cited  the  case  of  Sexton  v.  Public 
Service  Commission,  180  App.  Div.  Ill,  167  N.  Y.  Supp.  493.  There 
the  engineer  was  supervising  the  construction  of  a  part  of  the  sub- 
way in  the  city  of  New  York.  He  was  doing  work  in  the  interest  of 
the  city  of  New  York,  under  the  direction  of  the  Public  Service  Com- 
mission, First  District.  In  the  case  at  bar  the  deceased  was  doing  the 
work  of  the  military  organization  of  the  state,  although  he  was  being 
paid  by  the  city  of  New  York.  There  is  no  law  for  the  organization 
of  a  military  service  for  the  city  of  New  York,  but  the  Military  Law 
provides  for  the  establishment,  government,  and  duties  of  persons  in 
the  military  service  of  the  state. 

We  have  not  discussed  the  question  as  to  the  deceased  being  a  farm 
laborer.  The  evidence  upon  that  point  is  meager  in  the  present  record, 
178N,Y.S.— 27 
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and  the  decision  of  that  question  is  not  necessary  to  the  determination 
of  the  case. 

The  award  must  he  reversed.    All  concur,  except  JOHN  M.  KEV 
LOGG,  P.  J.,  who  dissents. 


(189  App.  Div.  395) 

WOODRUFF  V.  R.  H.  HOWES  CONST.  CO.  6t  aL 
(Supreme  Court,  Appellate  Division,  Third  Department.    November  12,  1919.) 

Masteb  and  servant  ^=»378 — Injury  bebultinq  fboic  "accident." 

Where  carpenter,  hanging  doors,  bruised  the  palm  of  his  hand  in  press- 
ing screwdriver,  the  bruise  resulting  in  a  felon,  the  injury  was  the  re- 
sult of  an  "accident,*'  within  Workmen's  Compensation  Law. 

[Ed.  Note. — For  other  definitions,  see  Words  and  Phrases,  First  and 
Second  Series,  Accident.] 
Henry  T.  Kellogg,  J.,  dissenting. 

Appeal  from  State  Industrial  Commission. 

Proceeding  under  the  Workmen's  Compensation  Law  (Consol.  !Laws, 
c.  67)  hy  Emerson  H.  Woodruff,  employe,  opposed  by  the  R.  H.  Howes 
Construction  Company,  employer,  and  the  Travelers'  Insurance  Com- 
pany, insurance  carrier.  From  an  award  of  the  State  Industrial  Com- 
mission for  claimant,  employer  and  insurance  carrier  appeal.  Af- 
firmed. 

Argued  before  JOHN  M.  KELLOGG,  P.  J.,  and  LYON,  WOOD- 
WARD, COCHRANE,  and  HENRY  T.  KELLOGG,  JJ. 

Amos  H.  Stephens,  of  New  York  City  (E.  C.  Sherwood  and  Wil- 
liam B.  Davis,  both  of  New  York  City,  of  counsel),  for  appellants. 

Charles  D.  Newton,  Atty.  Gen.  (E.  C.  Aiken,  Deputy  Atty.  Gen.,  of 
counsel),  for  respondent. 

Bernard  L.  Shientag,  of  New  York  City,  for  State  Industrial  Com- 
mission. 

LYON,  J.  The  question  involved  in  this  appeal  is  whether  the  in- 
jury to  the  claimant  was  the  result  of  an  accident.  He  was  a  carpenter, 
and  had  been  employed  for  three  or  four  weeks  preceding  December 
23,  1918,  at  the  United  States  government  hospital  at  Otisville,  N.  Y. 
For  two  weeks  he  had  been  employed  in  hanging  doors  and  sash, 
pressing  the  handle  of  a  screwdriver,  bruising,  as  he  believes,  the  palm 
of  his  hand,  which  resulted  in  a  felon.  At  times  he  fastened  a  pin  in 
the  jamb  of  the  screwdriver  and  hit  the  screwdriver  with  his  hand.  He 
said  the  pain  was  several  days  coming  on.  On  Saturday  December 
21st,  he  felt  a  pain  between  the  first  and  second  fingers  very  much  as 
though  he  had  run  a  splinter  in  the  palm  of  his  hand.  On  Sunday 
the  pain  was  severe.  On  Monday  he  worked,  but  with  pain.  On  Tues- 
day December  24th,  he  went  to  a  doctor,  who  lanced  the  swelling,  from 
which  pus  came.  There  was  no  evidence  of  any  undue  strain,  nor 
of  any  puncture.  Under  this  undisputed  state  of  facts,  the  appellants 
claim  that  the  claimant  was  not  entitled  to  an  award;  that  an  injury, 
to  be  the  result  of  an  accident,  must  he  traceable  to  a  definite  time, 
place,  and  cause. 

^ss>Fot  other  cases  see  same  topic  &  KEY-NUMBER  in  all  Key-Numbered  Digests  &  lodexos 
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"Accident"  is  defined  in  United  States  Mutual  Accident  Associa- 
tion V.  Barry,  131  U.  S.  100,  121,  9  Sup.  Ct.  755,  762  (33  L.  Ed.  60), 
quoted  by  defendants'  counsel : 

"As  meaning  ^happening  by  dbance;  unexpectedly  taking  place;  not  ac- 
cording to  tlie  usual  course  ot  tilings;  or  not  as  expected;'  tbat,  if  a 
result  is  such  as  foUows  from  ordinary  means,  voluntarily  employed,  in  a  not 
unusual  or  imexpected  way,  it  cannot  be  caUed  a  result  effected  by  acci- 
dttital  means;  but  that  if,  in  the  act  which  precedes  the  injury,  something 
unforeseen,  unexpected,  unusual,  occurs,  which  produces  the  injury,  then 
the  Injury  has  resulted  through  accidental  means." 

The  appellant  has  cited  several  decisions  of  the  courts  of  England 
holding  tfiat  the  injury  was  not  the  result  of  an  accident,  where  the  oc- 
currence was  not  accompanied  by  any  slip,  wrench,  or  strain,  or  where 
the  person  injured  was  unable  to  give  any  specific  time  of  the  happen- 
ing of  the  accident. 

Contrary  to  the  holding  of  these  cases  is  that  of  the  House  of  Lords 
in  Clover,  Clayton  &  Co.  v.  Hughes,  3  B.  W.  C.  C.  275,  where  a  work- 
man suffering  from  an  advanced  aneurism  of  the  aorta  was  doing  his 
work  in  the  ordinary  way  by  tightening  a  nut  with  a  spanner.  This 
ordinary  strain  caused  a  rupture  of  the  aneurism,  resulting  in  death. 
Held,  that  the  workman's  death  resulted  from  a  personal  injury  by 
accident.  But  these  cases  are  subject  to  the  ruling  of  the  House  of 
Lords  in  the  case  of  Fenton  v.  Thorley,  in  which  the  claimant  ruptured 
himself  at  work.  "There  was  no  evidence  of  any  slip  or  wrench  or 
sadden  jerk."  Held,  that  it  was  an  accidental  injury.  The  House  of 
Lords  defined  the  meaning  of  "personal  injury  by  accident"  in  the 
English  Workmen's  Compensation  Act  (60  &  61  Vict.  c.  37,  §  1)  as  an 
unlooked-for  mishap  or  an  untoward  event,  which  is  not  expected  or 
designed.  Fenton  v.  Thorley  &  Co.,  Ltd.,  L.  R.  [19031  A.  C.  443,  5 
W.  C.  C.  1. 

The  felon  was  the  unexpected  result  of  the  bruising  of  claimant's 
hand.  In  Swart  v.  Town  of  Shelby,  186  App.  Div.  927,  172  N.  Y. 
Supp.  921,  a  teamster  dumped  20  or  30  loads  of  dirt  each  day,  strik- 
ing the  lever  with  his  hand.  It  pained  him,  and  he  was  obliged  to  desist 
from  work.  On  examination  the  doctor  found  the  palm  of  his  hand 
calloused,  and  a  blood  blister,  and  evidences  of  infection.  The  infec- 
tion spread  to  bis  arm,  necessitating  amputation,  and  causing  his  death. 
An  award  of  compensation  was  affirmed  by  this  court. 

The  award  should  be  affirmed.  All  concur,  except  HENRY  T. 
KELLOGG,  J.,  who  dissents. 
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DUKAS  T.  HENNBSSY  RBAI/TY  CO.  et  aL 

(Supreme  Court,  Appellate  Term,  First  Department    November  6,  1919.) 

1«  Trial  ^s»25(13) — ^Defendant  entitled  to  open  and  close  on  countsbp 

CLAIM. 

Defendants'  answer,  admitting  every  allegation  of  the  c<Mnplalnt, 
except  the  conclusion  that  a  certain  balance  was  due,  raised  no  issue, 
and,  having  pleaded  counterclaims,  the  denial  of  defendants'  motion  to 
be  allowed  the  affirmative  with  the  jury  was  error. 

2.  Pleading  ^s»8(5) — ^Allegation  that  cebtain  amount  is  dxte  on  notes 

states  conclusion. 

An  allegation  that  certain  amounts  are  still  due  and  owing  to  plaintiff 
on  notes  sued  on  states  a  conclusion. 

3.  Pleading  ^==>125 — Denial  of  conclusion  baises  no  issue. 

Denial  of  the  conclusion  that  a  certain  balance  is  due  plaintUC  raises 
no  issue. 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Sixth  Dis- 
trict. 

Action  by  Julius  J.  Dukas,  as  trustee  in  bankruptcy  of  Harry  Jar- 
mulowsky  and  another,  individually  and  as  copartners  trading  as  S. 
Jarmulowsky's  Bank,  against  the  Hennessy  Realty  Company  and  an- 
other. From  an  order  denying  defendants'  motion  for  a  new  trial,  de- 
fendants appeal.  Order  reversed,  motion  granted,  judgment  vacated, 
and  new  trial  ordered. 

*  Argued  October  term,  1919,  before  GUY,  BIJUR,  and  DELEHAN- 
TY,JJ. 

.\dolph  Cohen,  of  New  York  City,  for  appellants. 
S.  F.  Hyman,  of  New  York  City  (Jacob  J.  Lesser,  of  New  York  City, 
of  counsel),  for  respondents. 

GUY,  J.  Plaintiff,  as  trustee  in  bankruptcy  of  a  bank,  sues  on  two 
promissory  notes  made  by  the  defendant  realty  company  and  indorsed 
by  the  defendant  Polstein,  alleging  that  by  the  indorsement  of  said 
notes  to  said  bankrupt,  it  became  the  true  and  lawful  owner  of  said 
notes,  and  further  alleging  the  making  of  certain  payments  by  defend- 
ants on  each  of  said  notes,  and  that  defendants,  upon  demand,  refused 
to  pay  the  balance  of  said  notes. 

The  answer  admits  each  and  every  allegation  in  the  complaint,  ex- 
cept the  allegation  as  to  one  of  the  notes  in  paragraph  7  "leaving  a 
balance  due  plaintiff  of  $401.31,"  and  in  paragraph  14  the  allegation 
as  to  the  other  note  "leaving  a  balance  of  $201.31  due  plaintiff,"  and 
sets  up  two  counterclaims — one  for  $427,  alleged  to  have  been  due  one 
Sheitel,  a  depositor  in  said  bank,  which  claim  was  assigned  to  the  de- 
fendant Polstein,  and  subsequently,  before  the  petition  in  bankruptcy 
was  filed,  was  assigned  by  said  defendant  to  the  defendant  realty  com- 
pany; the  other  a  claim  for  $47.15,  alleged  to  be  due  defendant  realty 
company  as  part  of  a  certain  commission  agreed  to  be  allowed  by  said 
bankrupt  to  said  realty  company  upon  the  discounting  of  certain  notes 
under  an  agreement  that  2  per  cent,  of  said  commission  should  be 
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repaid  to  the  defendant  realty  company  when  the  last  note  or  renewal 
thereof  was  paid;  that  certain  of  said  notes  were  renewed,  the  last 
of  said  renewals  being  the  notes  sued  on  herein. 

[1-3]  At  the  opening  of  the  trial  the  defendants  moved  to  strike  out 
the  allegation  in  the  complaint,  "leaving  a  balance  due  plaintiff,"  etc., 
and  demanded  the  affirmative  in  going  to  and  closing  before  the  jury. 
This  motion  to  be  allowed  the  affirmative  with  the  jury  was  denied, 
and  an  exception  taken.  Thereupon  plaintiff  introduced  the  notes  in 
evidence.  The  denial  of  said  motion  by  the  learned  court  was  error 
requiring  a  reversal.  Millerd  v.  Thorn,  56  N.  Y.  402;  Conselyea  v. 
Swift,  103  N.  Y.  604,  9  N.  E.  489.  On  the  pleadings  no  material  al- 
legation of  the  complaint  was  denied.  The  allegation  that  certain 
amounts  were  still  due  and  owing  to  the  plaintiff  on  said  notes  was  not 
a  material  allegation,  but  a  statement  of  a  conclusion,  the  denial  of 
which  raised  no  issue.  Conkling  v.  Weatherwax,  181  N.  Y.  258,  73  N. 
E.  1028,  2  Ann.  Cas.  740. 

Order  reversed,  motion  granted,  judgment  vacated,  and  a  new  trial 
ordered,  with  $30  costs  to  appellant  to  abide  the  event.    All  concur. 


(189  App.  Dlv.  564) 

WHITE  V.  SLAYBAOK  et  aL  * 

(Supreme  Court,  Appellate  Division,  First  Department    November  7,  1919.) 

1.  Pleading  ^s»214C1) — On  dbhubbbb,  complaint  dbemsd  tbtte. 

Upon  defendants'  demurrer,  allegations  of  complaint  will  be  taken  as 
true. 

2.  BrOKEBS  ^=»86 — GONVEBSION   BT   STOCKBBOKEBS. 

Where  owners  deposited  stock  with  stockbrokers  to  protect  marginal 
account,  under  brokers'  agreement  to  make  demand  for  margin  and  give 
due  notice  of  the  time  and  place  of  sale  before  selling  stock  for  failure 
of  margin,  the  sale  of  such  stock  by  brokers  without  giving  such  notice 
constituted  conversion. 
8.  Bbokebs  ^=^24(1) — ^Agreement  with  owneb  ov  stock  deposited  to  pro- 
tect MARGINAL  ACCOUNT. 

Stockbrokers'  agreement  with  owner  of  stock  deposited  to  protect  mar- 
ginal account  to  carry  owner's  account  "for  a  reasonable  time"  and  "see 
her  through"  held  too  uncertain  from  which  to  find  a  binding  obUgation. 
4.  Bbokebs  <8=»38(3) — Sttfticienot  op  complaint  in  action  fob  convebsion 

OF  STOCK. 

In  an  action  against  stockbrokers  for  conversion  of  collateral  stock  de- 
posited for  purpose  of  protecting  marginal  account,  complaint  held  to 
state  a  cause  of  action. 

Appeal  from  Special  Term,  New  York  County. 

Action  by  Flora  MacDonald  White  against  Henry  B.  Slayback  and 
Dthers.  From  two  orders  denying  plaintiff's  motion  for  judgment  on 
the  pleadings,  plaintiff  appeals.  Orders  reversed,  and  motions  granted, 
with  leave  to  defendants  to  withdraw  demurrers  and  to  answer,  on 
payment  of  costs. 

Argued  before  CLARKE,  P.  J.,  and  LAUGHLIN,  DOWLING, 
SMITH,  and  MERRELL,  JJ.  

^ssFor  otiier  cases  see  same  topic  &  KEY-NUMBER  in  aU  Key-Numbered  Digests  *  Indez^ 
*Rearsument  denied,  and  leare  to  appeal  denied,  —  App.  Div.  -«,  179  N.  T.  Supp.  211. 
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Goldman  &  Unger,  of  New  York  City  (Abraham  Freedman,  of  New 
York  City,  of  counsel),  for  appellant. 

Francis  X.  Brosnan,  of  New  York  City  (Richard  J.  Cronan,  of  New 
York  City,  of  counsel),  for  respondent  Feitner. 

Coleman,  Stern  &  Gotthold,  of  New  York  City  (Ernest  J.  gUenwood, 
of  New  York  City,  of  counsel),  for  respondents  Slayback  and  Coyne. 

SMITH,  J.  [1]  The  pleadmgs  consist  of  the  complaint  and  of  the 
demurrers  of  Slayback,  Coyne,  and  Feitner ;  the  same  attorneys  ap- 
pearing for  Slayback  and  Coyne.  Two  orders  were  entered  only.  The 
plaintiff  was  doing  business  with  the  defendants  as  copartners  in  the 
stock  brokerage  business  in  the  city  of  New  York.  She  brings  this 
action  for  conversion  in  the  sale  of  certain  collateral  which  she  held 
with  the  defendants  for  the  purpose  of  protecting  her  marginal  ac- 
count. The  Special  Term  has  held  that  the  complaint  did  not  state  a 
cause  of  action.  We  are  of  opinion  that,  taking  the  allegations  of  the 
complaint  as  true,  which  we  must  do  upon  the  defendants'  demurrer, 
the  plaintiff's  complaint  states  a  cause  of  action  in  both  counts  thereof. 

[2]  In  the  first  cause  of  action  the  plaintiff  alleges  that  the  defend- 
ants agreed,  before  selling  any  stocks  belonging  to  the  plaintiff  for 
failure  of  margin,  "they  would  make  due  demand  on  the  plaintiff  for 
margin  and  would  give  plaintiff  due  notice  of  the  time  and  place  of 
sale,"  and  that  the  plaintiff's  stocks  were  sold  without  notifying  the 
plaintiff  of  the  amount  of  margin  required  and  without  giving  the  plain- 
tiff due  notice  of  the  place  of  sale.  If  this  agreement  were  in  fact  made, 
and  these  stocks  were  sold  without  compliance  on  the  part  of  the  de- 
fendants with  the  conditions  under  which  they  were  authorized  to  sell, 
the  plaintiff  has  a  right  of  action  for  their  conversion,  and  we  think 
the  matters  referred  to  in  the  first  count  of  the  complaint  sufficiently 
allege  such  a  cause  of  action. 

[3,  4]  The  second  count  realleges  the  matters  alleged  in  the  first 
count,  and  further  alleges  an  agreement  upon  the  part  of  the  defend- 
ants upon  consideration  to  carry  her  account  "for  a  reasonable  time" 
and  "see  her  through."  The  allegation  "to  see  her  through"  is  clearly 
too  indefinite  to  impose  any  obligation  on  the  part  of  the  defendants. 
In  view  of  the  nature  of  the  transactions,  where  the  amount  of  neces- 
sary margin  depends  upon  a  fluctuating  market,  always  uncertain  and 
always  capricious,  in  my  judgment,  a  promise  to  carry  her  account 
for  a  reasonable  time  is  also  too  uncertain  from  which  to  find  a  bind- 
ing obligation.  This  complaint  also  alleges,  however,  that  these  stocks 
were  sold  without  notifying  plaintiff  of  the  amount  of  margin  requir- 
ed and  without  giving  the  plaintiff  notice  of  the  place  of  sale,  and, 
upon  these  allegations,  we  find  a  cause  of  action  stated  which  is 
not  obnoxious  to  a  demurrer  for  insufficiency. 

The  orders  should  therefore  be  reversed,  with  $10  costs  and  dis- 
bursements, and  the  plaintiff's  motions  granted,  with  $10  costs,  with 
leave  to  defendants  to  withdraw  demurrers  and  to  answer  on  payment 
of  said  costs.  Order  filed.    All  concur. 
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BACEERMAN  v.  GOCCOLA  et  aL 

(Supreme  Court,  Appellate  DlTlsion,  First  Department    November  7,  1919.) 

t,  IwFANTs  ^=5>82 — Financial  ibbesponsibilitt   ground   fob   bbmoval  of 

OUABDIAN  AD  LITEK.  , 

Where  guardian  ad  litem  appointed  for  Infant  defendant  was  irre- 
sponsible financially,  it  was  proper  for  defendant  to  call  tbe  court's  at- 
tention thereto  and  move  for  an  order  revoking  the  appointment,  since 
guardian's  responsibility  for  costs,  under  Code  Oiv.  Proc.  §  460,  gave  de- 
fendant an  interest  in  the  matter. 
2.  Infants  ^s»82 — Ibbbsponsibuc  gttabdian  ad  ijteic  behoved  though  of- 
fering SBOtJBITT  FOB  COSTS. 

Since  court  has  no  power  to  require  guardian  ad  litem  to  give  security 
for  costs,  under  Ck)de  Oiv.  Proc  §  3268,  and  since  the  requirement  that 
a  responsible  person  be  appointed  guardian  ad  litem  under  section  469 
is  primarily  for  the  protection  of  the  infant,  an  irresponsible  guardian 
ad  litem  should  not  be  allowed  to  continue  to  act  merely  upon  giving  se- 
curity for  costs. 

Appeal  from  Special  Term,  New  York  County. 

Action  by  Charles  Backerman,  an  infant,  etc.,  against  Elizabeth 
Coccola,  impleaded,  etc.  From  an  order  denying  a  motion  to  revoke 
appointment  of  guardian  ad  litem,  and  for  the  appointment  of  a  re- 
sponsible person  as  guardian,  unless  the  present  appointee  qualified 
by  giving  security  for  costs  to  defendant  in  sum  of  $250,  defendant 
appeals.  Reversed,  motion  to  remove  guardian  ad  litem  granted,  and 
matter  remitted,  with  directions. 

Argued  before  CLARKE,  P.  J.,  and  LAUGHLIN,  SMITH,  PAGE, 
and  PHILBIN,  JJ. 

Moses  Miller,  of  Port  Chester  (Frederick  Zom,  of  New  York  City, 
of  counsel,  and  Joseph  Kahn,  of  New  York  City,  on  the  brief),  for  ap- 
pellant. 

Louis  Sanders,  of  New  York  City  (Arnold  Gross,  of  New  York 
City,  of  counsel),  for  respondent. 

PAGE,  J.  The  action  was  brought  by  Charles  Backerman,  an  in- 
fant, by  Leah  Backerman,  his  guardian  ad  litem,  and  is  to  recover  dam- 
ages ?or  personal  injuries  alleged  to  have  been  sustained  by  reason 
of  the  negligence  of  the  defendant.  Leah  Backerman  is  the  mother 
of  the  infant  plaintiff  and  petitioned  to  be  appointed  as  guardian  ad 
litem.    On  this  appointment  she  made  an  affidavit : 

'That  she  is  of  syifflcient  financial  ability  to  answer  to  the  said  infant  for 
any  damages  which  may  be  sustained  by  her  carelessness  or  negligence  in  the 
prosecution  of  said  suit,  and  is  worth  at  least  the  sum  of  two  hundred  and 
fifty  <|250)  dollars,  consisting  of  cash  and  household  effects,  and  above  all 
her  debts  and  liabilities.'* 

The  attorney'  for  the  defendant  presents  an  affidavit  that  he  called 
on  the  guardian  ad  litem  at  her  place  of  residence  and  was  informed  by 
said  guardian  that  she  owns  no  real  estate  or  personal  property  of  any 
kind,  diaracter,  nature,  or  description ;  that  she  and  her  three  children 
were  wholly  dependent  upon  her  husband,  David  Backerman,  for  sup- 
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port,  care,  and  maintenance.  No  papers  were  presented  in  opposition. 
The  court,  notwithstanding,  denied  the  motion. 

Under  the  Revised  Statutes  of  1829  a  defendant  in  an  action  brought 
in  a  court  of  record  could  require  security  for  costs  to  be  given  where 
the  plaintiff,  when  the  acti<^n  was  commenced,  was  an  infant  whose 
next  friend  had  not  given  security  for  costs.  R.  S.  pt.  3,  c.  10,  tit.  2, 
§  1.  This  provision  was  carried  into  the  Code  of  Civil  Procedure, 
with  the  substitution  of  guardian  ad  litem  for  next  friend.  Section 
3268,  subd.  5.  Subdivision  S  was  eliminated  from  the  section  in  1904. 
Laws  1904,  c.  524.  Since  1904  there  has  been  no  statutory  authority 
to  require  security  for  costs  to  be  given  by  a  guardian  ad  litem. 

Section  469  of  the  Code  of  Civil  Procedure  provides: 

''Before  a  summons  is  issued,  in  the  name  of  an  infant  plaintiff,  a  competent 
and  responsible  person  must  be  appointed,  to  appear  as  his  guardian  for  the 
purpose  of  the  action,  who  shall  be  responsible  for  the  costs  thereof,  except 
where  such  infant  prosecutes  as  a  poor  person  as  provided  for  under  section 
459  of  this  act,  in  which  case  security  for  costs  shall  not  be  required." 

[1,2]  This  section  requires  a  responsible  person  to  be  appointed. 
While  primarily  this  is  for  the  protection  of  the  infant  (McGovem  v. 
N.  Y.  Telep.  Co.,  100  Misc.  Rep.  177,  165  N.  Y.  Supp.  480),  yet  the 
section  provides  that  the  guardian  shall  be  responsible  for  costs. 
Therefore  the  financial  ability  of  the  guardian  is  a  question  in  which 
the  defendant  has  an  interest,  and  it  was  proper  for  her  to  caH  the 
court's  attention  to  the  pecuniary  irresponsibility  of  the  guardian  ad 
litem,  and  move  for  an  order  revoking  the  appointment.  Tropeano  v. 
Grimaldi,  173  App.  Div.  534,  159  N.  Y.  Supp.  1025.  There  beii^  no 
power  in  the  court  to  exact  security  for  costs,  and  the  requirement  for 
the  appointment  of  a  responsible  person  being  primarily  for  the  pro- 
tection of  the  infant,  in  my  opinion,  the  irresponsible  guardian  ad  litem 
should  not  be  allowed  to  continue  to  act,  merely  upon  giving  security 
for  costs.  It  appears,  and  is  not  denied,  that  the  guardian  ad  litem  is 
pecuniarily  irresponsible.  Had  this  appeared  at  the  time  the  application 
for  her  appointment  was  made,  she  could  not  have  been  appointed. 

The  order  should  be  reversed,  with  $10  costs  and  disbursements,  and 
the  motion  to  remove  the  guardian  ad  litem  granted,  and  the  matter 
remitted  to  the  Special  Term  of  the  Supreme  Court,  to  appoint  a  suit- 
able and  responsible  person  guardian  ad  litem  for  the  infant  plaintiff. 
Order  filed.    All  concur. 


FALOONIEB  v.  PILGRIM  WAIST  CO.,  Inc. 
(Supreme  Court,  Appellate  Term,  First  Department.    November  6,  1919.) 

Account  stated  ^=»19(3) — Sufficiency  of  evidence. 

In  an  action  for  commissions  claimed  to  be  due  from  defendant,  heldt 
that  judgment  for  plaintiff  was  erroneous;  plaintiff  not  explaining  a 
writing  in  his  own  hand  relating  to  commissions,  which  defendant  set 
up  as  a  defense  and  coimterclaim,  asserting  that  euch  writing  was  an 
accoimt  stated. 

^S9For  otber  cases  see  same  topic  ft  KBY-NUMBBR  in  aU  Key-Numbersd  Digests  ft  IndezM 
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Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Eighth  Dis- 
trict. 

Action  by  R.  Di  Mond  Falconier  against  the  Pilgrim  Waist  Com- 
pany, Incorporated.  From  a  judgment  for  plaintiff,  after  trial  with- 
out jury,  defendant  appeals.     Reversed,  and  new  trial  granted. 

Argued  October  term,  1919,  before  GUY,  BIJUR,  and  DELEHAN- 
TY,  JJ. 

Abraham  H.  Sarasohn,  of  New  York  City,  for  appellant 
Moses  H.  Rothstein,  of  New  York  City,  for  respondent 

BIJUR,  J.  Plaintiff  has  recovered  for  a  balance  of  conjmissions 
varying  from  5  to  2y<i  per  cent.. alleged  to  be  due  him.  Defendant  set 
up  a  defense  and  counterclaim  based  upon  an  account  stated  alleged  by 
defendant  to  have  been  arrived  at  between  the  parties  on  May  4,  1918. 

According  to  defendant's  story  on  this  accounting  it  was  found  that 
some  $160  was  due  from  plaintiff  to  defendant,  but  that  the  sum  was 
adjusted,  as  defendant's  president  testifies,  by  plaintiff  saying: 

"Can  it  an  even  $100.  ♦  ♦  ♦  When  I  make  $1,000,  I  shall  get  |30,  and 
the  rest  shall  he  left  on  the  $100  that  I  owe.  When  I  sell  less  than  $1,000,  I 
shall  get  75  per  cent,  and  the  rest  shall  be  left  over  from  the  money  that  I 
owe." 

Thereupon  the  plaintiff  wrote  in  his  own  handwriting: 

"100.00  May  4,  1918. 

up  to  $1000.00  $30.00 

"    "        500.  or  less 

will  take  75%  commission." 

Defendant's  bookkeeper  or  accountant  testified  to  the  same  effect. 
Plaintiff's  attempted  explanation  of  this  paper,  concededly  written  in 
his  own  hand,  is  practically  an  admission  that  he  is  unable  to  account 
for  it,  except  on  the  consistent  theory  advanced  by  defendant.  Under 
such  circumstances  this  judgment  cannot  be  allowed  to  stand. 

Judgment  reversed,  and  new  trial  granted,  with  $30  costs  to  appel- 
lant to  abide  the  event    All  concur. 


JENSEN  V.  MUIB  et  al. 

(Supreme  Court,  Appellate  Term,  First  Department.    November  6,  1919.) 

New  tbiai.  ^=»68— SETTiif o  aside  of  verdict. 

Verdict  by  properly  instructed  Jury  upon  clean-cut  issue  of  fact  should 
not  be  set  aside  by  court,  where  there  was  nothing  from  which  it  could  be 
.    inferred  that  Jury  were  influenced  by  sympathy,  passion,  or  prejudice. 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  First  Dis- 
trict. 

Action  by  Anders  M.  Jensen  against  John  Muir  and  others.  From 
an  order  setting  aside  a  verdict  for  plaintiff,  plaintiflf  appeals.  Re- 
versed, and  verdict  reinstated. 
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Argued  October  term,  1919,  before  GUY,  BIJUR,  and  DELEHAN- 
TY,  JJ. 

George  Wolf,  of  New  York  City  (I.  Maurice  Wormser,  of  New 
York  City,  of  counsel),  for  appeUant.  ' 

Frank  E.  Loughran,  of  New  York  City  (Richard  Condon,  of  New 
York  City,  of  counsel),  for  respondents. 

DELEHANTY,  J.  It  is  not  necessary  to  give  the  history  of  this 
case  in  detail.  There  was  nothing  but  a  clean-cut  issue  of  fact.  There 
is  not  the  slightest  reason  shown  in  the  record  from  which  it  even  can 
be  inferred,  much  less  declared,  that  the  jury  were  influenced  by  sym- 
pathy, passion,  or  prejudice.  The  rulings  were  clearly  in  favor  of  the 
defendants  throughout  the  trial.  The  justice  gave  a  fair  and  impartial 
charge,  holding  correctly  that  the  sole  question  was  one  of  fact,  and 
that  the  burden  of  proof  was  upon  the  plaintiflf.  No  exception  there- 
to was  taken  by  the  defendants'  attorney,  and  when  he  made  the  usual 
motion  to  set  aside  the  verdict,  the  court  reiterated  his  former  state- 
ment, saying,  "It  seems  to  me  to  be  a  question  of  fact."  However,  he 
reserved  decision  upon  the  motion,  and  subsequently  set  the  verdict 
aside,  writing  an  opinion,  which  is  in  no  way  conclusive,  and  which 
gives  no  valid  reason  for  such  action.  The  opinion  of  Mr.  Justice 
Guy,  in  Perlman  v.  Brooklyn  Heights  Co.,  78  Misc.  Rep.  168,  137  N. 
Y.  Supp.  917,  is  peculiarly  applicable  to  the  instant  case.  He  says  (78 
Misc.  Rep.  at  page  170,  137  N.  Y.  Supp.  at  page  918) : 

"Unless  the  system  of  trial  by  jury  is  to  be  entirely  overthrown,  there 
must  be  a  point  where  the  determination  of  a  jury  on  questions  of  fact  shall 
no  longer  be  interfered  with  by  the  court.  The  power  vested  in  a  trial 
court  to  set  aside  a  manifestly  unjust  verdict,  where  it  is  clearly  the  result 
of  passion,  prejudice,  or  corruption,  was  not  intended  as  establishing  the 
proposition  that  the  verdict  of  a  jury  on  questions  of  fact  shall  not  be  per- 
mitted to  stand,  unless  it  is  in  harmony  with  the  views  of  the  justice  pre- 
siding." 

See,  also,  Sater  v.  Solomon  (Sup.)  134  N.  Y.  Supp.  417. 

In  a  very  recent  case  decided  in  Appellate  Term,  First  Department 
(Goldberg  v.  Burrows,  185  App.  Div.  244,  172  N.  Y.  Supp.  761),  the 
syllabus  reads  as  follows : 

"Where  there  was  a  sharp  conflict  in  testimony  by  witnesses,  number  being 
equally  divided,  and  a  vigorous  attack  wds  made  on  credibility  of  principal 
witness  of  plaintiff,  who  gave  the  only  comprehensible  account  of  the  accident 
it  was  error  to  set  aside  a  verdict  for  def^idant,  where  it  could  be  fairly 
inferred  that  the  jury  refused  to  believe  plaintiff's  principal  witness." 

Order  reversed,  with  $30  costs,  and  verdict  reinstated.    All  concur. 
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(189  App.  DiT.  214) 

LASK  Y.  SIIiVBBMAN  et  al. 

(Supreme  Court,  AppeUate  Division,  First  Department.    November  7,  1919.) 

MOBTGAGES   ^=s»568 — SUIOCABY  PBOCEBDIITGS  AGAINST  ATTOBNETS   TR   FOBEOLO- 
SUBE  BY  MOBTGAOEB. 

Where  mortgage  was  assigned  for  the  purpose  of  foreclosure,  and  an 
action  brought  by  a  firm  as  attorneys  for  assignee,  the  property  being  bid 
in  by  assignee,  who  assigned  his  claim  to  a  corporation,  to  which  deed 
was  given,  the  mortgagee  cannot  maintain  summary  proceedings  In  tne 
foreclosure  action  for  an  order  directing  the  attorneys  to  turn  over  to  her 
a  deed  for  the  property  and  account  for  the  rents,  issues,  and  profits ; 
the  attorneys  having  no  title. 

Appeal  from  Special  Term,  New  York  County. 

Action  by  Charles  !Lask  against  Robert  M.  Silverman  and  Rose  L. 
Silverman.  From  an  order,  on  motion  by  Rose  L.  Silverman,  direct- 
ing Charles  Meyers  and  Jacob  Manne,  attorneys  in  the  action,  who 
acted  for  the  plaintiff,  to  execute  and  deliver  a  deed  of  the  property 
involved  to  Rose  L*  Silverman,  the. attorneys  appeal.  Order  reversed, 
and  motion  denied. 

Argued  before  CLARKE,  P.  J.,  and  LAUGHLIN,  SMITH,  PAGE, 
and  PHILBIN,  JJ. 

Louis  Ehrenberg,  of  New  York  City,  for  appellants. 
McLaughlin  &  Stem,  of  New  York  City  (Alonzo  G.  McLaughlin,  of 
New  York  City,  of  counsel),  for  respondent. 

PAGE,  J.  Robert  M.  Silverman  executed  and  delivered  to  his  wife. 
Rose  L*  Silverman,  a  mortgage  lien  upon  certain  real  estate  which 
he  owned,  to  secure  the  payment  of  a  note  for  $2,000  made  by  Silver- 
man to  his  wife.  The  mortgage  was  assigned  to  Charles  Lask,  for 
the  purpose  of  foreclosure,  'ftie  action  was  brought  by  Manne  & 
Meyers  as  attorneys  for  plaintiff,  and  a  sale  had,  and  the  property 
was  bid  in  by  the  plaintiff.  The  plaintiff  assigned  his  bid  to  the  Ex- 
cellent Holding  Corporation,  and  the  deed  was  executed  and  de- 
livered to  the  said  corporation.  Rose  L.  Silverman  claims  that  Manne 
&  Meyers  acted  as  her  attorneys  and  agreed  to  have  the  property  deed- 
ed to  her,  and  that  on  demand  they  have  refused  to  do  so,  or  to  ac- 
count for  the  rents,  issues,  and  profits  thereof.  She  made  a  motion, 
entitled  in  the  foreclosure  action,  for  an  order  directing  them  to  turn 
over  to  her  a  deed  of  the  property  and  account  for  the  rents,  issues, 
and  profits  thereof.  The  attorneys  denied  that  they  were  retained  by 
her,  or  that  the  action  was  brought  in  her  behalf,  but  claim  that  they 
were  retained  by  and  acted  on  behalf  of  her  husband,  Robert  M.  Silver- 
man, and  that  the  action  was  brought  for  the  purpose  of  having  the 
property  turned  over  to  a  corporation,  all  with  the  knowledge  and  con- 
sent of  Rose.  Robert  M.  corroborated  the  affidavit  of  the  attorneys, 
and  states  that  he  owns  all  of  the  stock  of  the  Excellent  Holding  Cor- 
poration. 

The  justice  at  Special  Term  granted  the  order;  which  provides:  (1) 
For  an  accountinp^  of  the  rents  and  profits.  (2)  Rose  L.  Silverman  to 
pay  the  amount,  if  any  may  be  found  due  the  attorneys,  for  the  costs, 
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expenses,  and  disbursements  in  the  foreclosure  action  and  any  deficien- 
cy resulting  from  the  expenses  of  carrying  said  real  estate  over  and 
above  the  rents  and  profits,  etc.,  and,  upon  receiving  payment,  the  at- 
torneys to  execute  and  deliver  to  her  a  good  and  sufficient  deed  convey- 
ing to  her  the  fee  of  the  premises.  (3)  If  the  referee  shall  find  a 
balance  due  to  Rose  L.  Silverman,  then  the  attorneys  are  directed  with- 
in five  days  to  pay  over  the  said  sum  and  deliver  the  deed. 

The  order  is  incapable  of  being  executed.  The  attorneys,  not  having 
title  to  the  property,  cannot  convey  the  fee  thereof  to  Rose  L.  Silver- 
man or  anybody  else.  The  plaintiff  has  mistaken  her  remedy.  If  the 
facts  alleged  by  her  are  true,  she  would  have  an  action  in  equity,  in 
which  action  the  corporation,  her  husband,  and  possibly  the  attorneys 
should  be  parties  defendant;  but  a  summary  proceeding  in  the  fore- 
closure action  cannot  be  maintained. 

The  order  should  be  reversed,  with  $10  costs  and  disbursements,  and 
the  motion  denied.    Order  filed.    All  concur. 


(189  App.  Div.  234) 

VARAGNOLA  v.  PARTOLA  MFG.  CO. 

(Supreme  Court,  Appellate  Division,  First  Department.    November  7,  1919.) 

1.  Sales  ^=»418(2) — ^Damages  fob  selleb's  befusal  to  deliveb. 

Where  delivery  and  payment  are  to  be  concurrent  acts,  and  seller  re- 
fuses to  deliver,  buyer  is  entitled  to  recover  as  damages  tbe  difference 
between  the  contract  price  and  market  value  of  the  goods  at  the  time  and 
place  appointed  for  delivery. 

2.  Sales  ^=»418(2) — Meabube  of  damages  fob  befusal  to  deliveb. 

Where  goods  were  to  be  Bhipi)ed  from  New  York  to  Italy,  payment  to  be 
made  upon  shipment  against  shipping  documents  by  certain  New  York 
banks,  with  whom  buyer  agreed  to  open  and  maintain  a  credit  for  that 
purpose,  the  damage  for  refusal  to  deliver  was  the  difference  between 
contract  and  market  price  in  New  York  at  time  of  shipment,  and  not 
Italy;   New  York  being  place  of  delivery. 

Appeal  from  Special  Term,  New  York  County. 

Action  by  Eugenio  Varagnola  against  the  Partola  Manufacturing 
Company.  From  an  order  granting  plaintiff's  motion  for  letters  roga- 
tory to  examine  a  witness  in  Genoa,  Italy,  defendant  appeals.  Order 
affirmed,  as  modified.  * 

Argued  before  CLARKE,  P.  J.,  and  LAUGHLIN,  SMITH,  PAGE, 
and  PHILBIN,  JJ. 

Hovel,  McChesney  &  Clarkson,  of  Brooklyn  (Albert  A.  Hovel,  of 
Brooklyn,  of  counsel,  and  Sidney  A.  Clarkson,  of  Brooklyn,  on  the 
brief),  for  appellant. 

Hunt,  Hill  &  Betts,  of  New  York  City  (George  C.  Sprague,  of 
New  York  City,  of  counsel),  for  respondent. 

PAGE,  J.  The  action  is  brought  by  a  resident  and  subject  of  the 
kingdom  of  Italy  to  recover  damages  for  failure  of  the  defendant  to 
deliver  American  caustic  soda,  which  it  had  agreed  to  sell  and  de- 
liver to  the  plaintiff.     In  addition  to  the  witnesses  whose  testimony 
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may  be  material  and  necessary,  the  order  provides  for  the  examination 
of  eight  merchants,  for  the  purpose  of  proving  the  market  price  of 
American  caustic  soda  in  Genoa,  Italy,  at  the  time  of  the  alleged  breach 
of  the  contract.  The  soda  was  to  be  shipped  from  New  York,  pay- 
ment to  be  made  upon  shipment  against  shipping  documents  by  cer- 
tain New  York  banks,  with  whom  the  plaintiff  agreed  to  open  and 
maintain  a  credit  for  that  purpose.  It  is  not  alleged  in  the  complaint 
that  plaintiflF  was  compelled  to  buy  any  caustic  soda  in  Genoa,  Italy. 

[1,  2]  The  rule  is  that,  where  delivery  and  payment  are  to  be  con- 
current acts  and  the  vendor  refuses  to  deliver,  tiie  vendee  is  entitled 
to  recover  as  damages  the  difference  between  the  contract  price  and 
market  value  of  the  goods  at  the  time  and  place  appointed  for  deliv- 
ery. The  place  was  New  York  City,  and  not  Genoa,  Italy,  and  there- 
fore the  market  price  of  caustic  soda  in  Genoa,  Italy,  was  not  ma- 
terial or  relevant  to  the  case. 

The  order  for  the  issuance  of  the  letters  rogatory  will  be  modified, 
by  striking  therefrom  the  following  names :  "Attilio  Carmagnani,  Eu- 
^enio  Cignogna,  E.  Cicolani,  M.  Tamburini,  of  the  firm  of  Portuso 
&  Tamburini,  Richard  Roe,  president  of  the  Chamber  of  Commerce, 
in  Genoa,  Italy  (the  name  Richard  Roe  being  fictitious,  the  true  name 
being  tmknown,  said  witness  being  the  president  of  the  Chamber  of 
Commerce  in  Genoa,  Italy),  F.  Seriniaglio,  of  F.  Serimaglio  &  Co., 
Tito  Tubini,  and  Pienemonte  Branceleoni" — and,  as  so  modified,  af- 
firmed, with  $10  costs  and  disbursements  to  the  appellant.  Order 
filed.    All  concur. 


WEITZEL  V.  SCHMITT  et  al. 
(Supreme  Court,  Appellate  Term,  First  Department    November  6,  1019.) 

1.  ATTOkNET     A17D     CLIENT    ^=>192(2) — AUTHOBITT     OF    COmtfl     TO     DETEBJilNE 

AMOUNT  OF  ATTOBNET^S  LUSN. 

On  petition  to  set  aside  satisfaction  of  Judgment  to  the  extent  of  an 
unsatisfied  attorney's  Uen,  court  in  setting  aside  satisfaction  has  no  au- 
thority to  determine  the  amount  for  which  Judgment  will  be  restored,  but 
will  merely  set  aside  satisfaction  to  the  extent  of  the  attorney's  lien, 
leaving  amount  thereof  to  be  determined  thereafter  in  ^n  appropriate 
proceeding. 

2.  Attobnet  and  CLIENT  ^==>190(2) — Setting  aside  satisfaction  of  judg- 

ment TO  extent  of  attoeney's  lien. 

Where  Judgment  for  plaintiff  was  satisfied,  without  satisfying  the 
lien  of  plaintiff's  attorney  upon  the  Judgment,  the  satisfaction  of  the 
judgment  will  be  set  aside  to  the  extent  of  the  attorney's  lien. 

Appeal  from  Municipal  Court,  Borough  of  the  Bronx,  First  District. 

Action  by  Mary  E.  Weitzel  against  Joseph  Schmitt  and  another. 
From  an  order  denying  the  petition  of  G.  Arnold  Moses,  attorney  for 
plaintiff,  to  set  aside  satisfaction  of  judgment  to  the  extent  of  his  lien, 
the  attorney  appeals.  Order  reversed,  and  satisfaction  of  judgment 
set  aside  to  the  extent  of  the  attorney's  lien. 

Argued  October  terra,  1919,  before  GUY,  BIJUR,  and  DELEHAN- 
TY,  JJ. ^__^ 
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George  P.  Allison,  of  New  York  City,  for  appellant 
McKeown  &  Flynn,  of  New  York  City  (William  J.  McKeown,  of 
New  York  City,  of  counsel),  for  respondents. 

PER  CURIAM.  [1,  2]  This  case  comes  up  on  an  appeal  from  an 
order  of  the  Municipal  Court,  denying  the  petition  of  an  attorney  to 
set  aside  the  satisfaction  of  a  judgment  entered  in  favor  of  the  plain- 
tiff against  defendants,  upon  the  ground  that  the  petitioner  was  the 
attorney  for  the  plaintiff  in  the  action  which  resulted  in  the  judgment, 
and  that  his  lien  upon  said  judgment  had  never  been  satisfied.  The 
petitioner  asks  that  the  satisfaction  of  judgment  be  set  aside  "to  the 
extent  of  $29  attorney's  lien,  and  restoring  said  judgment  to  that 
amount."  The  granting  of  this  motion  would  be  in  effect  a  determina- 
tion of  the  extent  of  the  attorney's  lien,  and  this  the  court  below  had 
no  authority  to  do.  Ehiringshoff  v.  Coates  &  Co.,  93  Misc.  Rep.  485, 
157  N.  Y.  Supp.  230.  The  court  would  and  should,  however,  have  set 
aside  the  satisfaction  of  judgment  to  the  extent  of  the  attorney's  lien, 
leaving  the  amount  of  such  lien  to  be  determined  hereafter  in  an  ap- 
propriate proceeding.  See  Duringshoff  v.  Coates,  93  Misc.  Rep.  485, 
157  N.  Y.  Supp.  230,  supra. 

Order  reversed,  without  costs ;  satisfaction  of  judgment  set  aside  to 
the  extent  of  the  attorney's  lien. 


(180  App.  Dlv.  217) 

KUK3HBBDT  MFG.  CO.  v.  ROSBNZWEIO  et  al. 

(Supreme  Court,  Appellate  DiYision,  First  Department    November  7,  1910.) 

1.  Pleading  ^=»25S(1) — ^Amendment  of  answeb  withoxtt  showinq  or  good 

FAITH  EBBONBOnS. 

Where  defendants*  attorney  had  prevented  plaintiff  for  nearly  a  year 
from  having  issues  made,  so  that  notice  of  trial  could  be  seryed  by 
amendments  of  answer  which  did  not  comply  with  orders  of  court,  and 
by  incorporating  In  amended  answer  defense  to  which  demurrer  had  been 
sustained,  a  motion  to  allow  defendant  to  serve  a  proposed  amended 
answer  was  improperly  granted ;  defendant  not  having  shown  good  faith 
as  required  by  General  Rules  of  Practice,  rule  23. 

2.  Pleading  <©^236(1) — Goon  faith  necessary  to  amendments. 

Generally  court  will  permit  a  party  to  put  his  pleading  in  such  shape  as 
will  enable  him  to  raise  and  have  determined  at  the  trial  any  question 
affecting  his  interest,  where  application  to  amend  is  ipade  in  good  ftdth, 
and  where  injustice  will  not  be  done  to  adverse  party. 

3.  Pleading   <S=>258(1) — Evidence   showing   bad   faith   of  ATioaNET    ih 

AMENDinSNTS  OF  ANSWEB. 

Conduct  of  defendant's  attorney  in  failing  repeatedly  to  observe  orders 
of  court  in  amendment  of  pleadings,  and  in  reincorporating  in  amended 
answer  the  defense  to  which  a  demurrer  has  been  sustained,  warrants 
conclusion,  in  absence  of  substantial  proof  to  the  contrary,  that  he  is  not 
proceeding  in  good  faith,  but  that  he  has  abused  leniency  of  court  for 
purpose  of  delaying  cause  to  which  he  has  no  defense. 

Appeal  from  Special  Term,  New  York  County. 
Action  by  the  Kursheedt  Manufacturing  Company  against  Isidor 
Rosenzweig  and  another.     From  an  order  permitting  defendants  to 

^s»For  otli«r  caiet  see  aame  topic  A  KEY-NUMBER  in  all  Key-Nvmbered  Digecti  A  Indexes 
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serve  an  amended  answer,  plaintiff  appeals.    Order  reversed,  and  mo- 
tion denied. 

Argued  before  CLARKE,  P.  J.,  and  LAUGHUN,  SMITH,  PAGE, 
and  PHILBIN,  JJ. 

Nathaniel  A.  Elsberg,  of  New  York  City  (Francis  Woodbridge,  of 
New  York  City,  of  counsel),  for  appellant. 

Louis  B.  Brodsky,  of  New  York  City,  for  respondents. 

PAGE,  J.  The  action  is  for  damages  for  breach  of  a  contract  to 
purchase  goods.  The  contract  consists  of  two  papers,  annexed  to  the 
complaint  as  Exhibits  A  and  B,  being  a  broker's  sales  note  and  an 
amendment  thereto.  There  was  a  delay  in  delivery  of  a  portion  of  the 
goods,  and  defendants  refused  to  accept  the  same.  Plaintiff  alleges 
that  the  delay  was  due  solely  to  conditions  beyond  the  control  of  the 
manufacturers,  or  of  the  plaintiff,  and  was  caused  by  abnormal  war 
conditions.    The  contract  provided: 

*The  Seller  shall  not  be  held  responsible  for  delays  of  delivery  due  to 
•  •  •  conditions  beyond  the  mUl's  control,  caused  by  abnormal  war  con- 
ditions." 

The  answer  of  the  defendants  admits  the  making  of  the  contract, 
consisting  of  the  two  pieces  of  paper,  and  contains  certain  admissions 
and  denials  which,  taken  together,  present  the  issue  of  whether  the 
delay  was  occasioned  by  a  cause  covered  by  the  contract.  Upon  re- 
ceipt of  this  answer  plaintiff  noticed  the  case  for  trial.  Within  20  days 
of  the  service  of  the  answer  defendant  served  an  amended  answer  as 
of  right,  which  was  the  same  as  the  original  answer,  except  it  alleged  as 
a  separate  defense  a  general  trade  custom  that  in  a  contract  for  the  de- 
livery of  print  cloth  in  installments  within  a  specified  time  a  failure  of 
a  seller  to  deliver  a  complete  installment  as  provided  in  the  contract  re- 
lieves the  purchaser  from  accepting  any  further  deliveries  under  the 
contract,  and  that  time  is  the  essence  of  said  contract.  The  separate 
defense  repeated  the  preceding  allqs^ations  which  contained  denials, 
and  reiterated  expressly  the  admissions  contained  therein.  Plaintiff 
moved  to  strike  out  the  repeated  denials,  in  order  that  it  might  demur 
to  the  defense.  This  motion  was  granted,  and  defendants  served  an 
amended  answer,  eliminating  these  repeated  denials  and  admissions, 
and  also  changed  the  allegations  of  the  defense.  Instead  of  "a  general 
custom  and  usage  in  the  print  cloth  business,"  it  alleged  "a  uniform 
and  well-settled  custom  and  tsage  in  the  business  of  print  cloth  here- 
inafter and  in  the  complaint  referred  to,"  and  changed  the  allegation 
tfiat  "time  is  of  the  essence  of  the  contract"  to  "and  that  such  specified 
time  is  of  the  essence  of  such  contract,"  aad  adding  to  the  twelfth  al- 
legation : 

**As  in  said  contract  provided,  but  delivered  704  pieces,  a  quantity  sub- 
stantially smaller  than  provided  for  in  the  said  contract,  which  violation 
materially  aifected  the  performance  of  the  said  contract" 

This  answer  was  returned  by  the  plaintiff's  attorney  upon  the 
grounds  that  the  same  was  not  in  conformity  with  the  order ;  that  the 
defendants,  having  once  amended  of  course,  had  nor  right  to  further 
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amend  their  answer,  except  as  authorized  by  the  order,  and  changes 
not  authorized  by  the  order  could  not  be  made.  The  defendants  moved 
that  the  plamtiff  be  directed  to  accept  the  amended  answer.  The  court 
held  that  the  amended  answer  did  not  conform  to  the  order,  but  grsnt- 
ed  the  motion  to  the  extent  of  allowing  them  to  serve  their  answer  in 
accordance  with  the  order,  and  stating  that,  if  the  defendants  desire  to 
serve  a  second  amended  answer,  they  may  make  such  application  upon 
a  separate  motion. 

The  defendants  then  served  an  amended  answer,  which  conformed 
with  the  order  of  February  17,  1919,  except  that,  while  the  order 
struck  out  the  denials,  it  left  in : 

''The  defendants  reiterate  the*  adnii£8lons  contained  in  tbU  amended  an- 
swer." 

Thereupon  the  plaintiff's  attorney  returned  that  answer  as  not  con- 
forming to  the  orders  of  February  17  and  March  6,  1919.  The  de- 
fendants then  served  an  answer  that  conformed  to  said  orders,  where- 
upon the  plaintiff  demurred  to  the  defense,  and  brought  the  demurrer 
on  for  hearing  as  a  contested  motion.  The  demurrer  was  sustained, 
with  leave  to  plead  over.  While  this  motion  was  pending,  the  defend- 
ants moved  to  be  allowed  to  serve  an  amended  answer,  a  copy  of  which 
was  annexed.  This  motion  was  denied,  upon  the  ground  that  the  ques- 
tion of  leave  to  amend  should  be  left  to  the  justice  before  whom  the 
hearing  on  the  demurrer  was  pending.  Pursuant  to  the  leave  to  amend 
given  on  the  decision  of  the  demurrer,  the  defendants  served  the  an- 
swer that  they  had  theretofore  moved  to  be  allowed  to  serve,  and  which 
had  been  denied.  In  this  answer,  many  of  the  allegations,  admissions, 
and  denials  of  the  former  answers  were  materially  changed.  The  de- 
fense to  which  the  demurrer  had  been  sustained  was  reincorporated, 
with  some  further  allegations,  which  did  not  have  any  bearing  on  the 
original  defense,  but  were  either  amplification  of  the  denials  or  appro- 
priate to  a  distinct  defense.  This  answer  was  returned.  Defendants 
then  moved  that  the  plaintiff  be  directed  to  accept  the  amended  answer, 
or  that  leave  be  granted  to  further  amend  their  answer  in  conformity 
to  the  proposed  answer,  a  copy  of  which  was  annexed  to  the  motion 
papers.  This  motion  was  granted,  to  the  extent  of  allowing  the  de- 
fendants to  serve  the  proposed  amended  answer  upon  the  payment  of 
$10  costs. 

[1,2]  This  motion  should  not  have  been  granted.  As  a  general  rule 
the  court  will  permit  a  party  to  put  his  pleading  in  such  shape  as  will 
enable  him  to  raise  and  have  determined  at  the  trial  any  question  af- 
fecting his  interest.  This  rule  is  qualified  by  the  requirement  that  the 
application  to  be  allowed  to  amend  is  made  in  good  faith,  and  that  in- 
justice will  not  be  done  to  the  adverse  party.  MuUer  v.  City  of  Phil- 
adelphia, 113  App.  Div.  92,  96,  99  N.  Y.  Supp.  93.  The  motion  papers 
did  not  show  merits  and  the  good  faith  of  the  defense,  as  required 
by  rule  23  of  the  General  Rules  of  Practice.  It  has  been  repeatedly 
pointed  out  that  the  requirement  of  this  rule  is  not  met  by  the  old 
form  of  an  affidavit  of  merits. 

[3]  The  conduct  of  the  attorney  for  the  defendants,  in  his  repeated 
f  ailurs  to  observe  the  orders  of  the  court  and  in  reincorporating  in  an 
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amended  answer  the  defense  to  which  a  demurrer  had  been  sustained, 
leads  to  the  conclusion,  unless  substantial  proof  to  the  contrary  should 
be  adduced,  that  he  is  not  proceeding  in  good  faith,  but  that  he  is  abus- 
ing- the  leniency  of  the  court  for  the  purpose  of  delaying  a  cause  to 
which  he  has  no  defense.  The  complaint  was  served  November  23, 
1918.  By  reason  of  the  dilatory  tactics  of  the  defendants,  the  plaintiff 
had  been  prevented  for  nearly  a  year  from  having  the  issues  made,  so 
that  a  notice  of  trial  could  be  served.  If  leave  to  further  amend  should 
hereafter  be  granted,  it  should  be  on  substantial  proof  of  the  merits 
and  good  faith  of  the  defense,  and  upon  payment  of  costs  to  date. 

Order  reversed,  with  $10  costs  and  disbursements,  and  motion  de- 
nied, with  $10  costs.    Order  filed.    All  concur. 


(189  App.  Div.  801) 

PEOPLE}  ▼.  DAVIS. 

(Supreme  Court,  Appellate  Division,  Third  Department.    November  12,  1919.) 

ANDCAI^  ^=935 — FAILTTSB  of  VETTEBINABIAN  to  BEPOBT  BXAUIirATION. 

Veterinarian  was  not  liable  to  penalty,  under  Agricultural  Law,  §  98, 
for  failure  to  report  that  cows  examined  by  him  were  afSicted  with  tuber- 
culosis, where  in  fact  the  cows  were  not  tubercular,  although  upon  mak- 
ing the  examination  veterinarian  thought  that  they  were  so  diseased ;  the 
statute  creating  liability  only  for  failure  to  reports  the  existence  of  disease 
and  not  veterinarian's  belief  or  opinion  as  to  its  existence. 

Woodward  and  Lyon,  JJ.,  dissenting. 

Appeal  from  Trial  Term,  Delaware  County.     "• 

Action  by  the  People  of  the  State  of  New  York  against  George  H. 
Davis.  From  a  judgment  for  the  People,  and  from  an  order  denying 
the  motion  for  a  new  trial  made  upon  the  minutes,  defendant  appeals. 
Judgment  and  order  reversed,  and  complaint  dismissed. 

Argued  before  JOHN  M.  KELLOGG,  P.  J.,  and  LYON,  WOOD- 
WARD, COCHRANE,  and  HENRY  T.  KELLOGG,  JJ. 

Sewell  &  France,  of  Sidney  (H.  B.  Sewell,  of  Sidney,  of  counsel), 
for  appellant. 

Charles  D.  Newton,  Atty.  Gen.  (C.  T.  Dawes,  Deputy  Atty.  Gen.,  of 
counsel),  for  the  People. 

COCHRANE,  J.  The  complaint  alleges  four  separate  causes  of  ac- 
tion arising  out  of  the  conduct  of  the  defendant,  a  veterinarian,  in 
making  an  examination  of  four  groups  or  herds  of  cows,  and  con- 
demning one  in  each  group  as  tubercular,  without  having  made  any 
report  to  the  commissioner  of  agriculture,  as  required  by  the  Agri- 
cultural Law  (Consol.  Laws,  c.  1).  Section  98  of  the  act  provides  that 
"all  veterinarians  in  the  state  shall  immediately  report  to  the  commis- 
sioner of  agriculture  the  existence  among  animals  of  any  infectious  or 
communicable  disease  coming  to  their  knowledge,"  and  the  actions  are 
brought  to  recover  the  penalties  provided  in  the  act  for  a  violation  of 
its  provisions. 

^5>For  other  cases  s«e  same  topic  ft  KBT-NUMBBR  In  all  Kegr-Numbered  Digests  ft  Indezw 
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The  defendant  admits  having  made  a  physical  examination  of  the 
cows  in  each  case,  but  denies  that  they  were  afflicted  with  tuberculosis, 
or  that  he  condemned  them  for  having  the  disease.  There  is  evidence, 
however,  that  the  defendant  did  declare  to  the  several  owners  and 
persons  in  interest  that  the  condemned  cows  were  tubercular,  and  this 
fact  has  been  found  against  him  by  the  jury.  It  is  nevertheless  ad- 
mitted that  the  animals  in  question  were  not  diseased. 

Section  98  of  the  Agricultural  Law  requires  veterinarians  to  report 
"the  existence  among  animals  of  any  infectious  or  communicable  dis- 
ease coming  to  their  knowledge."  It  being  admitted  that  these  cows 
were  not  diseased,  there  was  nothing  to  report.  It  may  be  there  should 
be  a  statute  requiring  a  veterinarian  to  report  his  suspicions  or  his 
diagnosis,  but  that  is  a  matter  for  the  Legislature.  Clearly  one  can- 
not report  the  existence  of  that  which  does  not  exist.  The  statute  only 
creates  liability  for  a  failure  to  report  the  existence  of  disease,  and 
not  the  belief  or  opinion  of  the  veterinarian  that  such  disease  exists. 
The  judgment,  therefore,  should  be  reversed. 

Judgment  and  order  reversed,  and  complaint  dismissed,  with  costs. 
All  concur,  except  WOODWARD,  J.,  dissenting,  with  a  memorandum, 
in  which  LYON,  J.,  concurs. 

WOODWARD,  J.  (dissenting).  The  purpose  of  the  statute  is  to 
bring  to  the  attention  of  the  department  of  agriculture  any  case  of  in- 
fectious disease  among  cattle,  through  the  agency  of  veterinarians,  and 
the  evidence  in  this  case  clearly  establishes  that  the  defendant  has  dis- 
regarded his  duty  because,  so  far  as  his  action  was  concerned  the  cat- 
tle were  to  be  deemed  infected,  because  he  said  they  were,  and  it  seems 
obvious  iJiat  his  conduct  was  not  such  as  to  justify  any  strained  effort 
to  relieve  him  of  the  penalties  he  has  incurred. 


BIJOU  BUTTON  CO.,  Inc.,  ▼.  EMPRESS  NOVELTY  00.,  Inc. 

(Supreme  Court,  Appellate  Term,  First  Departmient,    November  6,  1919.) 

1.  Appeal  and  ebbob  43=>842(1) — Qxtestion  of  iaw. 

Where  under  Personal  Property  Law,  §  144,  subd.  3,  a  seller  before  su- 
ing for  price  mailed  a  letter  to  buyer,  but  during  his  absence  delivery  was 
refused  by  buyer's  employes  the  question  whether  due  notice  was  given 
Is,  for  purpose  of  review,  one  of  law  and  not  of  fact. 

2.  Bajles  $=s>333 — ^Action  fob  pbice  on  buteb's  befusal  to  beceivs. 

If  a  seller,  whose  goods  have  been  refused,  mails  to  buyer  k  letter  con- 
taining fne  notice  required  by  Personal  Property  Law,  S  144,  subd.  3,  to 
entitle  seller  to  sue  for  purchase  price;  but  during  buyer's  absence  de- 
livery Is  refused  by  one  of  buyer's  employes  and  the  letter  is  returned  to 
plaintiff  unopened,  there  Is  no  sufficient  notice  under  such  section. 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Ninth  Dis- 
trict. 

Action  by  the  Bijou  Button  Company,  Incorporated,  against  the 
Empress  Novelty  Company,  Incorporated.  From  a  judgment  for 
plaintiff,  defendant  appeals.    Reversed,  and  new  trial  ordered. 

^s:>For  other  cases  see  name  tuple  ft  KBT-NDMBBR  in  all  Key-Numbered  Digests  ft  Indexes 
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Argued  October  term,  1919,  before  GUY,  BIJUR,  and  DELEHAN- 
TY,  JJ. 

Benjamin  H.  Cohen,  for  appellant. 

Samuel  Sculnick,  of  New  York  City,  for  respondent. 

DELEHANTY,  J.  The  complaint  in  this  action  consisted  of  an 
indorsement  on  the  summons,  of  two  causes  of  action,  for  goods  sold 
and  delivered  amounting  to  the  sum  of  $117.18,  for  which  plaintiflF  has 
recovered  a  judgment.  It  appears  from  the  testimony  that  one  order 
was  in  writing,  and  one  given  verbally,  for  the  manufacture  of  certain 
merchandise  known  as  novelties  in  celluloid  buttons.  Delivery  was 
to  be  made  on  November  5, 1918.  When  the  first  order  was  given  does 
not  clearly  appear,  but  the  verbal  order  was  given  on  October  26,  1919. 
It  is  quite  evident  that  both  orders  were  treated  as  one  entire  order, 
there  being  some  testimony  to  the  effect  that  the  buttons  to  be  made 
under  one  order  could  only  be  used  in  connection  with  those  made 
under  the  other. 

[1,  2]  Plaintiff's  claim  is  that  the  merchandise  was  of  a  nature  that 
it  could  not  be  resold  in  the  markets  at  a  reasonable  price ;  that  the 
goods  were  offered  for  delivery  and  delivery  refused;  that  "prompt, 
proper,  and  due"  notice,  under  section  144,  subdivision  3,  of  the  Per- 
sonal Property  Law  (Consol.  Laws,  c.  41),  was  given  that  the  goods 
would  be  held  on  account  of  the  purchaser ;  and  that  the  plaintiff  was 
thereby  entitled  to  maintain  an  action  for  the  purchase  price.  The 
only  evidence  of  notification  to  the  buyer  that  the  goods  would  be  held 
as  bailee  for  the  defendant  was  a. letter  offered  in  evidence  by  the 
plaintiff.  This  letter  had  been  properly  addressed  to  the  defendant  and 
registered  and  mailed,  but  during  the  absence  of  the  defendant  from 
his  place  of  business  delivery  there  had  been  refused  by  one  of  de- 
fendant's employes,  and  thereupon  it  was  returned  to  the  plaintiff  un- 
opened. Defendant  had  no  knowledge  of  the  contents  of  the  letter 
until  it  was  produced  in  court,  unopened,  and  a  copy  offered  and  re- 
ceived in  evidence.  As  a  notice  this  was  clearly  insufficient.  Had  the 
plaintiff  properly  mailed  a  letter  containing  the  notification,  required 
by  section  144  of  the  Personal  Property  Law,  and  had  defendant  de- 
nied receiving  it,  a  question  of  fact  would  have  been  presented  upon 
which  the  decision  of  the  lower  court  would  not  have  been  disturbed, 
but  concededly  no  notification  was  ever  given  the  defendant.  There 
is  undisputed  evidence  that  the  defendant  wrote  a  letter  to  the  plaintiff 
canceling  the  orders,  and  that  plaintiff  received  such  letter.  It  is  not 
clear,  however,  whether  tlie  letter  was  received  before  or  after  tender 
of  the  goods  was  made.  The  motion  made  at  the  close  of  the  plain- 
tiffs case  to  dismiss  should  have  been  granted. 

Judgment  reversed,  and  new  trial  ordered,  with  $30  costs  to  appel- 
lant to  abide  the  event.    All  concur. 
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PEOPLE  ex  rel.  MENZIB  v.  DAVIS,  Mayor,  et  aL 

(Supreme  Court,  Appellate  Division,  Third  Department    November  12,  1919.) 

1.  Municipal  corposations  ^=>218(9) — Power  to  ekvibw  bkmoval  of  km- 

PLOYlfc  OF  CITY. 

Where  a  statute  makes  no  provision  for  a  hearing,  but  confers  the  pow- 
er of  removal  of  a  city  employ^  subject  to  no  limitation,  except  the  re- 
quirement that  the  reasons  therefor  be  stated  in  writing  and  filed,  and 
opportunity  for  explanation  given,  the  act  of  removal  is  executive,  and 
is  not  reviewable  on  certiorari;  but  where  removal  is  only  to  be  had 
after  a  hearing  and  finding  of  misconduct,  the  act  of  removal  is  review- 
able on  certiorari. 

2.  Municipal  cobpobations  ^=»185(8) — ^Hearing  required  before  removal 

OF  POLICEMAN. 

Under  Ithaca  City  Charter,  8S  15,  21,  providing  that  the  mayor  should 
have  the  power  to  summarily  hear,  try,  and  determine  any  complaint 
for  misconduct  or  neglect  of  duty  against  an  ofiicer  of  the  city  appointed 
by  the  mayor,  and  that  police  officers  are  subject  to  removal  when  found 
to  be  incompetent,  a  police  officer  could  not  be  removed  without  a  trial 
in  the  usual  form  of  law  upon  evidence  given  publicly  under  the  sanction 
of  an  oath,  and  where  su6k  a  hearing  Is  not  given  the  removal  may  be  an- 
nulled, under  CJode  Civ.  Proc.  §  2140. 

3.  Municipal  corporations  ^=»  185(7) — Hearing  on  removal  of  police  of- 

ficers CONFINED  TO  CHARGES  MADE. 

Where  a  police  officer  is  entitled  to  hearing  upon  charges  made  against 
him,  the  cause  of  removal  after  such  a  trial  must  be  confined  to  the 
charges,  shown  and  heard,  and  should  not  extend  to  matters  within  the 
personal  knowledge  of  the  mayor. 

Proceeding  by  the  People  of  the  State  of  New  York,  on  the  rela- 
tion of  Orson  H.  Menzie,  to  review  the  action  of  Frank  B.  Davis,  as 
Mayor  of  the  City  of  Ithaca,  and  Harry  C.  Baldwin,  as  Police  Com- 
missioner, in  removing  the  relator  as  a  member  of  the  police  force  of 
the  city.    Determination  annulled. 

Argued  before  JOHN  M.  KELLOGG,  P.  J.,  and  LYON,  WOOD- 
WARD, COCHRANE,  and  HENRY  T.  KELLOGG,  JJ. 

John  Courtney,  Jr.,  of  Cortland  (Morse  E.  Ames,  of  Cortland,  of 
counsel),  for  relator. 

Fitch  H.  Stephens,  of  Ithaca  (John  D.  Collins,  of  Ithaca,  of  coun- 
sel), for  respondents. 

LYON,  J.  This  is  a  proceeding  by  certiorari  to  review  the  action 
of  the  mayor  of  the  city  of  Ithaca  in  removing  the  relator  as  a  mem- 
ber of  the  police  force  of  the  city.  The  charges  were :  First,  that  on 
the  night  of  March  17,  1919,  he  did  not  make  his  4  o'clock  morning 
report  to  the  officer  in  charge  of  police  headquarters,  while  working 
beat  No.  3,  known  as  Inlet  beat ;  second,  that  on  January  17,  1919,  he 
absented  himself  from  his  post  from  the  hours  of  10  p.  m,  to  11 :15  p. 
m.,  without  permission  from  the  chief  of  police;  that  on  the  same 
night  he  frequented  the  Lehigh  Valley  Hotel  by  the  front  door,  and 
remained  there  for  a  period  of  15  or  20  minutes  without  apparent 
cause;  that  he  did  continually  smoke  cigarettes  while  on  duty  that 
night  before  midnight,  and  absent  himself  from  all  that  part  of  his 

beat  from  Buffalo  street  south,  including  State  street,  which  is  the 

f  ■      - 1.  - 
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main  street,  from  9  p.  m.  until  midnight,  without  any  good  reason; 
and,  third,  that  on  or  about  September  IS,  1918,  he  did  neglect  his  duty 
by  leaving  his  post  on  what  is  known  as  Cayuga  street  beat  between 
the  hours  of  9:30  and  10:30  p.  m. 

The  charges  were  in  writing  and  were  duly  served  on  the  relator. 
He  filed  an  answer  denying  these  charges  on  April  7th,  and  adjourn- 
ments were  had  at  his  request  until  April  26th.  On  that  day,  relator 
appeared  with  counsel  and  asked  that  he  be  confronted  with  the  wit- 
nesses to  sustain  the  charges  and  to  have  the  privilege  of  cross-exam- 
ining them.  The  mayor,  holding  that  the  hearing  was  not  a  trial,  but 
simply  to  give  the  relator  an  opportimity  for  explanation,  denied  the 
relator's  request,  to  which  the  relator  duly  excepted.  The  relator 
then  called  several  witnesses  in  his  behalf  and  himself  testified. 

On  May  26,  1919,  the  mayor  filed  a  decision  in  .which  he  found 
that  the  relator  had  failed  to  prove  to  his  satisfaction,  either  by  sub- 
stantial evidence  or  by  written  explanation,  that  the  charges  as  pre- 
ferred, 1  and  2,  were  not  true,  and  stating  he  knew  from  personal  in- 
vestigation the  second  charge  was  true ;  that  the  fact  that  he  specifi- 
cally denied  under  oath  the  chairges,  which  he  knew  of  his  own  knowl- 
edge were  true,  and  made  statements  which  of  his  own  knowledge 
were  not  true,  seemed  to  him  to  be  a  further  reason  for  the  decision, 
and  also  raised  a  question  in  his  mind  as  to  Menzie's  veracity  in  his 
other  statements  and  denials.  He  made  no  findings  as  to  the  third 
charge,  although  he  stated  there  was  some  doubt,  in  view  of  .other 
statements  made,  but,  as  bearing  on  the  determination  to  be  made, 
stated  his  personal  knowledge  as  to  the  relator's  general  conduct,  and 
that  he  had  an  utter  disregard  for  discipline,  and  talked  back,  and 
criticized  his  superior  officers,  and  used  unbecoming  language.  Fur- 
ther, he  felt  it  would  not  tend  to  give  new  men  a  good  impression  as 
to  what  constituted  good  discipline,  and  that  relator  was  guilty  of 
said  charges,  and  ordered  that  he  be  dismissed  from  the  police  depart- 
ment of  the  city  of  Ithaca  as  of  the  date  of  his  suspension.  The  re- 
lator thereupon  sued  out  this  writ  of  certiorari  to  review  the  deter- 
mination. • 

The  contention  of  the  relator  is  that  he  was  entitled  to  a  fair  and 
impartial  trial,  and  evidence  given  to  sustain  the  charges,  before  he 
was  required  to  present  his  defense;  that  he  was  denied  the  right  to 
cross-examine,  or  to  hear  any  witness  sworn  to  substantiate  the 
charges ;  and  that  there  was  no  competent  evidence  adduced  upon  the 
hearing  to  prove  him  guilty.  The  contention  of  the  respondents  is 
that  the  charter  of  the  city  of  Ithaca  vests  in  the  mayor  the  absolute 
power  of  removal  in  cases  of  misconduct  and  neglect  of  duty,  and 
that'  the  only  requirements  are  that  the  reasons  for  the  dismissal  shall 
be  stated  in  writing,  and  that  the  person  removed  shall  have  an  op- 
portunity to  make  explanation. 

Section  15  of  the  Charter  of  the  City  of  Ithaca  (Laws  of  1908,  c 
503),  provides: 

*^e  [the  mayor]  shall  have  power  summarily  to  hear,  try  and  determine 
any  complaint  for  misconduct  or  neglect  of  duty  against  any  officer  of  the 
city  appointed  by  the  mayor.    •    •    •»» 
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Section  21  provides: 

"The  policemen  and  officers  of  the  force  now  in  office  shall  continue  to  be 
policemen,  but  each  subject  to  removal  by  the  mayor  when  found  to  be  In- 
competent, negligent  or  guilty  of  misconduct  in  or  about,  or  unable  to  per- 
form, the  duties  of  his  office,  or  guilty  of  wilfully  violating  any  of  the  rules 
and  regulations  of  tb^  police  commissioner  or  of  any  superior  offi- 
cer.   ♦    ♦     ♦»» 

[1,  2]  Where  a  statute  makes  no  provision  for  a  hearing,  but  con- 
fers the  power  of  removal,  subject  to  no  limitation,  except  the  re- 
quirement that  the  reasons  therefor  be  stated  in  writing  and  filed,  and 
an  opportunity  for  explanation  given,  the  act  of  removal  is  executive, 
and  is  not  reviewable  on  certiorari.  People  ex  rel.  Kennedy  v.  Brady, 
166  N.  Y.  44,  59  N.  E.  701.  But  the  mayor's  power  of  removal  in 
the  case  at  bar  is  "summarily  to  hear,  try  and  determine  any  complaint 
of  misconduct"  and  "each  subject  to  removal  by  the  mayor  when  found 
to  be  incompetent." 

To  "try,"  and,  when  he  shall  be  "found"  to  be  guilty  of  miscon- 
duct or  incompetency,  to  remove,  implies  a  trial  in  Ae  usual  form  of 
law  upon  evidence  given  publicly,  under  the  sanction  of  an  oath. 
People  ex  rel.  Maloney  v.  Douglass,  195  N.  Y.  145,  87  N.  E.  1070. 

"When  by  statute  or  by  implication  of  law  tlie  power  of  removal  can  only 
be  exercised  for  cause  or  after  a  hearing,  the  proceeding,  although  the  exerdse 
of  an  administratiye  power,  is  Judicial  in  its  nature,  and  as  a  necessary  con- 
sequence is  subject  to  review  by  certiorari.''  People  ex  rel.  Hayes  v.  Waldo, 
212  N.  Y.  156,  170,  105  N.  B.  961,  966. 

Where  a  person  is  protected  in  the  enjoyment  of  a  public  office  or 
empl03rment  from  removal,  except  for  cause,  to  be  ascertained  and 
adjudged  upon  a  hearing  of  a  judicial  nature,  and  it  appears  that  be 
has  been  removed,  without  any  proof  of  the  necessary  facts  upon 
oath,  the  determination,  if  not  absolutely  without  jurisdiction,  is  clear- 
ly erroneous  as  matter  of  law.  People  ex  rel.  Kasschau  v.  Police 
Commissioners,  155  N.  Y.  40,  49  N.  E.  257. 

[3]  The  decision  states  that  the  mayor  has  heard  him  criticize  his 
superior  officers,  including  the  commissioner  and  the  chief  of  police, 
and  as  well  the  aldermen. 

'*!  might  go  deeper  into  the  matter  from  my  own  personal  observation  since 
I  have  been  mayor,  but  do  not  deem  it  necessary.  In  view  of  all  these  facts, 
I  feel  that  mere  disciplinary  measures  would  be  inadequate." 

None  of  these  matters  were  charges  against  him.  The  cause  of 
removal  must  be  confined  to  the  charge  shown  and  heard.  People 
ex  rel.  Kasschau  v.  Police  Com'rs,  155  N.  Y.  40,  44,  49  N.  E.  257; 
People  ex  rel.  Shuster  v.  Humphrey  et  al.,  156  N.  Y.  231,  50  N.  E. 
860. 

The  relator  has  been  a  policeman  since  September,  1900.  He  had 
grown  old  in  the  service,  perhaps  a  little  impatient  as  well,  with  the 
reputation,  as  disclosed  by  the  evidence,  of  having  been  a  good  of- 
ficer. He  and  his  witnesses  make  plausible  explanations,  which  tend 
in  a  large  measure  to  explain  the  charges  against  him.  If  he  is  to  be 
convicted  and  deprived  of  his  position  in  disgrace,  it  should  be  after 
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a  fair  trial,  in  which  he  may  meet  his  accusers  bound  under  the  sanctity 
of  an  oath. 

Under  subdivisions  3  and  4  of  section  2140  of  the  Code  of  Civil 
Procedure,  the  determination  must  be  annulled,  and  a  new  hearing 
had,  with  $50  costs  and  disbursements  to  the  relator.    All  concur. 


(189  Apix  Dlv.  352) 

FISH  V.  BUTLAND  R.  CO. 

(Sapieme  Court,  AppeUate  Diylslon/  Third  Department    November  12,  1919.) 

1.  COMMEBCE  ^=s>27(8)— MaSTEB  and  SEBVANT  ^==»365 — E1£PL0Y£  not  ENOAOfiD 

IN  "INTEBSTATE  COMHEBOE." 

Claimant  mmwrlght,  while  engaged  at  a  terminus  of  a  nm  between 
Vermont  and  New  York  in  ripping  a  piece  of  timber,  to  be  used,  when 
ripped,  in  repairing  a  caboose  which  had  been  operated  on  the  run  that 
day,  was  not  engaged  in  interstate  commerce,  and  his  claim  for  rer 
suiting  injuries  would  come  within  Workmen's  Compensation  Law,  in 
yiew  of  section  21,  proylding  that  the  presumption  is,  in  the  absence  of 
substantial  evidence  to  the  contrary,  that  the  dalm  comes  within  pro- 
visions of  the  Compensation  Law. 

[Ed.  Note. — For  other  definitions,  see  Words  and  Phrases,  First  and 
Second  Series,  Interstate  Commerce.] 

2.  MaSTEB  and  SEBVANT  ^=5>403 — ^BUBDBN  OF  PBOOF  THAT  EICPLOT^'S  PBODITCT 

WAS  USED  IN  INTERSTATE  COKMEBCE. 

The  burden  was  on  employer  railroad,  if  it  claimed  that  planks  wliich 
daimant  was  engaged  in  ripping  at  the  time  of  injury  were  used  in  re- 
pairing a  caboose  engaged  in  interstate  commerce,  to  prove  an  actual  ap- 
pUcation. 

3.  Rahboads  ^=>5%,  New,  vol.  6A  Key-No.  Series — ^Awabd  to  claimant 

8HOT7I.D  BE  AGAINST  EMFLOTEB,  NOT  AGAINST  DiBECTOB  GENEBAL. 

Contention  that,  as  employer's  railroad  was  being  operated  by  the  Di- 
rector General,  the  award  to  claimant  employ^  should  have  been  against 
the  Director  General  cannot  be  sustained;  the  railroad  company  having 
described  itself  as  employer  in  the  report  of  the  injury  which  it  filed 
with  the  commission. 

4.  MaSTEB  and   SEBVANT   ^=»419 — POWEB  OF  COMMISSION  TO  INCBEASE  AWABD. 

The  commission  may  reopen  the  claim  and  make  a  larger  award,  espe- 
cially where  previous  award  is  for  an  incorrect  amount. 

Appeal  from  State  Industrial  Commission. 

Proceeding  for  compensation  under  the  Workmen's  Compensation 
Law  by  Peter  Fish,  opposed  by  the  Rutland  Railroad  Company.  From 
an  award  by  the  State  Industrial  Commission  in  favor  of  claimant, 
the  Railroad  Company  and  the  Director  General  of  Railroads  appeal. 
Award  affirmed. 

Argued  before  JOHN  M.  KELLOGG,  P.  J.,  and  LYON,  WOOD- 
WARD, COCHRANE,  and  HENRY  T.  KELLOGG,  JJ. 

Cantwell  &  Cantwell,  of  Malone,  for  appellants. 

William  St.  Mary,  of  Malone,  for  respondent. 

Charles  D.  Newton,  Atty.  Gen.,  and  Bernard  L.  Shientag,  of  New 
York  City  (E.  C.  Aiken,  Deputy  Atty,  Gen.,  of  cotmsel),  for  State 
Industrial  Commission. 

^s»For  otlMr  cases  see  same  toplo  ft  KBT-NUMBBR  in  all  Key- N amber ed  Digests  ft  Indexe* 
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LYON,  J.  [1  ]  This  is  an  appeal  from  an  award  of  the  State  Indus- 
trial Commission  made  to  claimant  for  the  proportionate  loss  of  the 
use  of  the  left  hand.  He  was  a  millwright  in  the  employ  of  the  de- 
fendant, and  was  engaged  in  ripping  a  piece  of  timber  when  he  sus- 
tained the  injury.  Malone  was  a  terminus  of  a  run  between  Alburg, 
Vt.,  and  Malone,  N.  Y.  A  caboose  had  been  operated  on  this  run  that 
day  and  for  some  time.  The  claim  agent  and  the  general  foreman  of 
the  Rutland  Company  make  affidavits  that  the  piece  of  timber,  when 
ripped,  was  to  be  used  in  repairing  this  caboose.  That  the  work  was 
ever  completed,  or  that  the  piece  of  timber  was  ever  so  used,  does  not 
appear.  The  commission  found  that  the  claimant  was  not  engaged  in 
interstate  commerce,  finding  against  the  intended  use. 

Section  21  of  the  Workmen's  Compensation  Law  (Consol.  Laws,  c. 
67)  provides  that  the  presumption  is,  in  the  absence  of  substantial 
evidence  to  the  contrary,  that  the  claim  comes  within  the  provisions 
of  the  Compensation  Law.  The  stick  could  not  be  said  to  be  an  in- 
strtunentality  of  interstate  commerce  until  it  was  at  least  on  its  way  to 
be  incorporated  in  the  car,  or  on  being  placed  therein.  In  New  York 
Central  Railroad  Co.  v.  White,  243  U.  S.  188,  37  Sup.  Ct.  247,  61  L 
Ed.  667,  L.  R.  A.  1917D,  1  Ann.  Cas.  1917D,  629,  the  court  says: 

"The  admitted  fact  that  the  new  station  and  tracks  were  designed  for  use, 
when  finished,  in  interstate  commerce,  does  not  bring  the  case  within  the 
federal  act.  The  test  is:  'Was  the  employ^  at  the  time  of  the  injury  engaged 
in  interstate  transportation,  or  in  work  so  closely  related  to  it  as  to  he  prac- 
tically a  part  of  It?'  Shanks  v.  Delaware,  Lackawanna  &  Western  K.  R.  Co., 
239  U.  S.  556,  558  [36  Sup.  Ct  188,  189.  60  L.  Ed.  436.  L.  R.  A.  1916C,  797]. 
Decedent's  work  bore  no  direct  relation  to  interstate  transportation,  and  had 
to  do  solely  with  construction  work,  which  is  clearly  distinguishable,  as  was 
pointed  out  in  Pedersen  V.  Delaware,  Lackawanna  &  Western  R.  R.  Co.,  229 
U.  S.  146,  152  [33  Sup.  Ct.  648.  57  L.  ta.  1125,  Ann.  Oas.  1914C,  1531.  And 
see  Chicago.  Burlington  &  Quincy  R.  R.  Co.  v.  Harrington,  241  U.  S.  177,  180 
[36  Sup.  Ct.  517,  60  L.  Ed.  941] ;  Raymond  v.  Chicago,  Milwaukee  &  St.  Paul 
Ry.  Co.,  2^  U.  S.  43  [37  Sup.  Ct  268,  61  L.  Ed.  583]." 

In  Atlantic  Coast  Line  Co.  v.  Woods,  252  Fed.  428,  164  C.  C.  A.  352, 
cited  by  appellant,  the  yoke  or  bolt  was  taken  off,  and,  after  being  re- 
threaded,  again  put  on  the  engine  hauling  interstate  trains.  In  Peder- 
sen V.  Delaware,  Lackawanna  &  Western  R.  R.  Co.  the  plaintiff  was 
injured  while  carrying  bolts  to  be  used  in  repairing  a  bridge  used  in 
interstate  commerce.  In  Grybowski  v.  Erie  Railroad  Co.,  88  N.  J. 
Law,  1,  95  Atl.  764,  affirmed  89  N.  J.  Law,  361, 98  Atl.  1085,  the  claim- 
ant was  engaged  in  cleaning  the  ash  pit  to  be  used  in  interstate  com- 
merce, at  the  time  he  was  injured.  In  Guida  v.  Pennsylvania  Railroad 
Co.,  183  App.  Div.  822,  171  N.  Y.  Supp.  285,  the  claimant  was  engaged 
in  cleaning  boilers  to  be  used  in  interstate  commerce. 

[2]  If  the  claimant  at  the  time  he  was  injured  had  been  engaged  in 
putting  the  piece  of  timber  into  the  caboose,  a  different  question  might 
be  presented.  There  is  nothing  showing  that  the  plank  was  actually 
used  in  repairing  the  caboose.  It  was  within  the  knowledge  of  the  em- 
ployers what  use,  if  any,  was  made  of  the  plank.  The  burden  was  on 
them,  if  application  be  claimed,  to  prove  an  actual  application. 

[3]  As  to  the  claim  that  the  award  should  have  been  made  against 
the  Director  General,  as  the  Rutland  Railroad  was  then  being  operated 
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by  him,  the  matter  was  passed  upon  adversely  by  this  court  in  Bryant 
V.  Pulhnan  Co.,  188  App.  Div.  311;  177  N.  Y.  Supp.  488.  Further- 
more, the  Rutland  Railroad  Company  describes  itself  as  the  employer 
in  the  report  of  this  injury  which  it  filed  with  the  commission. 

[4]  As  to  the  authority  to  reopen  the  claim  and  make  a  larger  award, 
this  court  has  frequently  passed  affirmatively  upon  the  right  of  the 
commission  to  do  so.  This  is  especially  true  in  a  case  in  which  the 
previous  award  was  for  an  incorrect  amount.  Kriegbaum  v.  Buffalo 
Wire  Works,  182  App.  Div.  448,  169  N.  Y.  Supp.  307. 

The  award"  should  be  affirmed.    All  concur. 


a08  Misc.  Rep.  284) 

RICE  v.  VON  DER  LIETH  et  al. 

(City  Court  of  New  York,  Trial  Term.    July,  1919.) 

1.  Animals  ^=:»74(3) — ^Liabilitt  ofowneb  of  bun  aw  at  hobse. 

In  action  by  ix>liceman  for  personal  Injury  in  an  attempt  while 
on  duty  to  stop  a  runaway  horse,  harnessed  to  a  wa^on  with  no  one 
in  control,  wherein  it  was  neither  alleged  nor  claimed  that  defendant 
owner  had  notice  of  any  i)articular  vice  or  previous  predisposition  of 
the  animal  which  would  account  for  its  flight,  it  was  not  necessary  to 
allege  and  present  evidence  of  notice,  but  the  burden  was  on  plaintiff  to 
allege  and  prove  negligence. 

2.  Animals  ^=»74(5) — ^Policeman's  action  fob  injubibs  in  stopping  bunawat 

PBIMA  FAQIB  AOAINST  OWNEB  OF  HOBSE. 

In  action  by  policeman  for  personal  injury  in  an  attempt  while 
on  duty  to  stop  a  runaway  horse  harnessed  to  a  wagon  with  no  one 
in  control,  proof  either  that  the  horse  was  left  unattended  or  unguarded 
at  the  place  from  whence  it  started  contrary  to  Police  Regulations,  art.  8, 
or  that  defendant  failed  to  observe  the  necessary  precautions  because  of 
the  natural  propensities  of  the  horse  would  make  out  a  prima  facie  case. 
S.  Animals  ^=»74(8) — ^Negligence  of  owneb  of  bunawat  boBSE  question 

FOB  JUBT. 

In  action  by  iK>liceman  for  injury  In  an  attempt  while  on  duty  to  stop 
def^idant's  runaway  horse,  even  if  the  natural  disposition  of  the  horse 
was  shown  to  be  such  as  to  cause  it,  in  view  of  the  clrciunstances,  to  run 
away,  a  case  would  be  presented  for  the  jury,  irrespective  of  Police  Regu- 
lations, art  8,  against  leaving  horse  unattended  in  street,  etc 
4.  Animals  ^=»74(2)— Injubt  to  policeman  fbom  bunawat  hobse. 

.In  action  by  policeman  for  personal  injury  while  attempting  on  duty  to 
stop  defendant's  nmaway  horse,  plaintiff  must  plead  and  prove  that 
flight  was  either  the  caiise  of  horse's  vicious  propensities  of  which  de- 
fendant had  notice,  or  that  runaway  would  not  have  occurred  but  for 
defendant's  negligence  in  its  use  or  management.  In  view  of  PoUce  Regu- 
lations, art.  8,  as  to  leaving  horses  unattended  in  streets,  etc. 

Action  by  Francis  O.  Rice  against  Henry  Von  Der  Lieth  and  others. 
On  motion  to  reconsider  the  dismissal  of  complaint.    Motion  denied. 

Ralph  Gillette,  of  New  York  City,  for  plaintiff. 
Elfers  &  Abberley,  of  New  York  City,  for  defendants. 

LA  FETRA,  J.  [1]  This  is  an  action  by  a  police  officer,  who,  in 
the  discharge  qf  his  duties  August  6,  1916,  stopped  a  horse  running  in 
full  flight  through  the  public  streets  of  this  city.    In  doing  so  he  was 
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thrown  to  the  roadway  and  seriously  injured.  The  animal  was  fully 
harnessed  to  a  wagon,  with  no  one  then  in  control  of  its  movements. 
Whether,  before  it  started,  it  was  unattended  or  unguarded,  contrary 
to  certain  police  regulations  of  this  city,  how  far  it  had  run,  and  what 
caused  it  to  start  do  not  appear.  It  was  neither  alleged  nor  claimed  the 
defendants  had  notice  of  any  particular  vice  or  predisposition  of  the 
animal  which  might  have  accounted  for  its  flight.  The  action  was  not 
of  that  class  where  it  was  necessary  to  allege  and  present  evidence  of 
notice,  often  with  less  accuracy  called  scienter. 

[2]  The  burden  was  nevertheless  upon  the  plaintiff  fo  all^e  and 
prove  negligence.  In  this  particular  instance  the  burden  upon  plain- 
tiff was  to  show  the  animal  was  left  unattended  or  unguarded  at 
the  place  whence  it  started,  contrary  to  the  police  regulations.  Either 
evidence  of  a  violation  of  the  regulation  or  proof  of  failure  to  observe 
the  necessary  precautions  considered  advisable  because  of  the  natural 
propensities  of  the  horse  would  have  made  out  a  prima  facie  case.  The 
regulation  (article  8,  section  1)  adopted  by  the  police  authorities,  and 
read  in  evidence  (Greater  New  York  Charter,  §§  298,  315  [Laws  1901 
c.  466]),  is  as  follows: 

''A  horse  shaU  not  be  unbridled  nor  left  unattended  In  a  street  or  unln- 
closed  space  without  being  securely  fastened,  unless  harnessed  to  a  vehicle 
with  wheel  so  secured  as  to  prevent  Its  being  dragged  faster  than  a  walk." 

T^he  mere  flight,  without  further  proof,  was  insufficient.  Macauley 
V.  New  York,  67  N.  Y.  602. 

[3]  Even  if  the  natural  disposition  of  the  horse  had  been  shown  to 
be  such  as  to  cause  it,  taking  into  consideration  the  surrounding  cir- 
cumstances, to  take  flight  and  thus  run  away,  irrespective  of  the  ref- 
lation, a  case  would  have  been  presented  for  the  jury's  consideration. 
JDickson  V.  McCoy,  39  N.  Y.  400. 

[4]  Except  as  thus  modified,  plaintiff  must  plead  and  prove  the  flight 
was  either  because  of  the  vicious  propensities  of  the  animal,  of  which 
the  defendant  had  notice,  or  that  the  running  away  would  not  have 
occurred,  but  for  the  defendant's  negligence  in  its  use  or  management. 
The  regulation  recognizes  the  tendency  of  horses  to  take  flight  because 
of  the  unusual  noises  so  frequently  occurring  in  our  city  streets,  and 
prohibits  leaving  them  without  taking  the  proper  precautions  pointed 
out,  and  that  irrespective  of  their  age,  disposition,  gentleness,  or  train- 
ing. If  mere  proof  of  flight  be  sufficient,  defendant  would  be  com- 
pelled to  counteract  a  presumption,  at  times  impossible,  because  of  the 
unavoidable  character  of  many  such  accidents.  The  plaintiff  would 
then  be  relieved  of  a  common-law  burden  and  the  defendant  forced  to 
assume  one  not  theretofore  recognized.  In  Unger  v.  Forty-Second  St. 
&  Grand  St.  F.  R.  Co.,  51  N.  Y.  497,  there  was  a  mere  scintilla  of  evi- 
dence to  the  effect  that  the  horses  were  unattended  and  unfastened  to 
the  car  when  they  started  and  ran  away.  The  defendants  proved  pre- 
cisely how  the  horses  became  detached,  that  they  were  then  under  the 
control  of  the  driver,  and  the  cause  of  their  running  away.  As  there 
was  nothing  to  cast  suspicion  upon  the  truthfulness  of  the  testimony  of 
the  defendant's  witnesses,  the  court  took  their  evidence  as  true.    A  ver- 
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diet  in  favor  of  plaintiff  was  promptly  set  aside  at  Trial  Term  and 
affirmed  in  an  opinion  by  Judge  Earl.    He  said : 

"It  thus  appears  that  the  horses  got  loose  and  ran  away  without  any  fault 
whatever  of  the  driver,  and  I  can  perceive  no  principle  upon  which  th^  de- 
fendant can  be  held  liable.  A  person  driving  horses  through  a  street  is  not 
bound  absolutely  to  keep  them  under  control.  He  is  bound  to  exercise  that 
reasonable  degree  of  diligence  and  care  which  a  man  of  ordinary  prudence 
and  capacity  might  be  expected  to  exercise  under  the  same  circumstances." 

The  cases  cited  by  plaintiff  are  readily  distinguishable  from  the  one 
at  bar.  As  for  instance,  in  some  the  question  was  submitted  to  the 
jury  without  objection,  while  in  others  the  court  merely  used  expres- 
sions or  followed  decisions  based  upon  dicta.  3  C.  J.  87 ;  2  S.  &  R. 
Neg.  634,  644;  Gottwald  v.  Bemheimer,  6  Daly,  212;  McGahie  v.  Mc- 
Clennen,  86  App.  Div.  263,  83  N.  Y.  Supp.  692;  Gray  v.  Tompkins, 
15  N.  Y.  Supp.  953 ;  Doherty  v.  Sweetser,  82  Hun,  556,  31  N.  Y.  Supp. 
649;  Norris  v.  Kohler,  41  N.  Y.  42;  Kelly  v.  Adelmann,  72  App.  Div. 
590,  76  N.  Y.  Supp.  574;  Manthey  v.  Rauenbuehler,  71  App.  Div.  173, 
75  N.  Y.  Supp.  714;  Hollaran  v.  City  of  New  York,  168  App.  Div.  469, 
153  N.  Y.  Supp.  447;  Howley  v.  Kraemer,  36  Misc.  Rep.  190,  73  N. 
Y.  Supp.  142;  Davis  v.  Kallfelz,  22  Misc.  Rep.  602,  SO  N.  Y.  Supp. 
928 ;  Pearl  v.  Macaulay,  6  App.  Div.  70,  39  N.  Y.  Supp.  472 ;  Brand  v. 
Borden's  Condensed  Milk  Co.,  89  App.  Div.  188,  85  N.  Y.  Supp.  755 ; 
Unger  v.  Forty-Second  St.  &  Grand  St.  F.  R.  Co.,  51  N.  Y.  497; 
Knupfle  v.  Knickerbocker  Ice  Co.,  84  N.  Y.  488;  Furlong  v.  Winne  & 
McKain  Co.,  166  App.  Div.  882,  152  N.  Y.  Supp.  245 ;  Hackett  v.  Len- 
ox Sand  &  G.  Co.,  187  App.  Div.  211,  175  N.  Y.  Supp.  361 ;  Farber 
v.  Roginsky,  123  App.  Div.  38,  107  N.  Y.  Supp.  755 ;  Amberg  v.  Kin- 
ley,  214  N.  Y.  531,  108  N.  E.  830,  L.  R.  A.  1915E,  519;  Stapleton  v. 
Butensky,  188  App.  Div.  237,  177  N.  Y.  Supp.  18.  The  motion  to 
reconsider  the  direction  dismissing  the  complaint  is  denied. 

Motion  denied. 


a06  Misc.  Rep.  338) 

GUTTMAN  v.  J.  H.  M.  CONST.  CO.,  Inc. 

(Municipal  Court  of  City  of  New  York,  Borough  of  Manhattan,  Seventh 
District.       July,  19190 

1.  JuBY  ^=»25(6) — Demand  fob  jury  trial  in  Municipal  Court. 

Where  plaintiff,  at  the  close  of  his  testimony  in  an  action  in  the  Mu- 
nicipal Court  of  the  City  of  New  York,  was  permitted  to  amend  his 
complaint  to  conform  to  the  proof,  and  he  rested,  defendant's  demand 
for  a  jury  trial,  served  and  filed  with  its  amended  answer  to  the 
amended  complaint,  came  too  late,  under  Municipal  Court  Code,  8  118. 

2.  Brokers  ^=s»54,  57(1) — Right  to  commission  on  salb  of  realty  on  speci- 

fied TERMS. 

A  broker  is  entitled  to  his  commissions  when  he  produces  a  purchaser 
ready,  wUling,  and  able  to  buy  realty  upon  terms  specified  by  the  owner 
and  submitted  to  broker  at  time  of  his  employment,  and  any  subsequent 
modification,  whether  accepted  by  intending  purchaser  or  Aot,  cannot  de- 
prive broker  of  his  commissions. 
8.  Brokers  ^=957(1) — Right  to  commission  on  modifioation  of  terms. 

Where  a  broker,  suing  to  recover  commissions,  proved  that  the  proposed 
purchaser  was  ready,  willing,  and  able  to  accept,  and  did  accept,  the 
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terms  as  modified  by  tbe  seller  in  nesotiations  relating  to  the  sale  of 
real  property,  the  broker  was  entitled  to  judgment  in  his  action  for 
commissions. 

Action  by  Adolf  Guttman  against  the  J.  H.  M.  Construction  Com- 
pany, Incorporated.    Judgment  for  plaintiff. 

Henry  M.  R.  Goodman,  of  New  York  City,  for  plaintiff. 
Bernard  Gordon,  of  New  York  City,  for  defendant, 

GENUNG,  J.  The  action  is  brought  by  a  real  estate  broker  for 
commissions  for  securing  purchaser  for  property  in  the  Bronx.  The 
answer  was  general  denial. 

The  case  came  on  for  trial  by  the  court  without  a  jury.  The  plain- 
tiff finished  his  case  and  rested.  The  testimony  tended  to  show  that 
the  plaintiff  procured  a  purchaser  ready,  willing,  and  able  to  pur- 
chase the  property  at  the  price  and  on  the  terms  offered  by  the  defend- 
ant. The  testimony  established  that  during  the  negotiations  the  price 
demanded  was  raised  from  $85,000  to  $^,000,  and  the  terms  were 
changed  so  as  to  require  payment  of  $10,000  in  cash,  instead  of  taking 
second  mortgage  for  $10,000,  and  in  return. for  this  increase  in  amount 
of  cash  to  be  paid  the  defendant  would  allow  a  reduction  of  $1,250 
on  purchase  price.  The  plaintiff  moved  to  amend  the  complaint  to 
conform  to  the  proof,  and  the  motion  was  granted;  the  plaintiff  spec- 
ifying the  amendments  desired. 

[1]  The  defendant  moved  to  dismiss  the  complaint,  and  the  motion 
was  denied.  The  defendant  asked  for  adjournment  to  plead  to  the 
amended  complaint,  and  asked  to  have  copy  of  the  amended  complaint 
served  upon  it.  With  the  consent  of  the  plaintiff,  the  court  directed 
the  amended  complaint  to  be  served  the  following  day,  and  allowed 
the  defendant  five  days  thereafter  to  serve  an  amended  answer,  and 
adjourned  the  case  until  the  day  following  the  time  allowed  the  de- 
fendant to  serve  its  amended  answer,  and  stated  the  case  would  pro- 
ceed without  a  jury.  The  amended  complaint  was  served,  and  five 
days  later  the  defendant  served  and  filed  an  amended  answer  and  a 
demand  for  trial  by  a  jury  of  12  men,  and  paid  the  jury  fee.  When 
the  trial  was  resumed  on  the  adjourned  day,  the  defendant  demanded 
trial  by  a  jury  of  12  men  as  a  matter  of  right,  and  the  application  was 
denied.  The  defendant  asked  for  adjournment  to  secure  a  bill  of 
particulars,  and  the  application  was  denied.  The  defendant  refused  to 
offer  any  testimony  or  to  proceed  with  the  case.  Thereupon  the  court 
directed  judgment  in  favor  of  the  plaintiff  for  the  amount  demanded 
in  the  amended  complaint. 

The  Municipal  Court  Code  provides  (section  118,  Laws  1915,  c. 
279)  that  either  party  at  the  time  of  pleading,  or  within  three  days 
of  the  joining  of  issue,  may  demand  trial  by  jury,  and  that  the  court 
may  in  its  discretion,  at  any  time  before  or  during  the  trial,  direct 
that  a  trial  be  had  by  jury.  The  amended  complaint  alleged  the  same 
cause  of  action  as  the  original  complaint,  and  only  specified  the  re- 
spects in  which  the  original  offer  of  the  property  was  modified,  and,  as 
modified,  accepted  by  the  purchaser.  The  amended  answer  simply 
alleged  a  general  denial.    Under  these  circumstances  it  cannot  be  said 
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the  defendant  was  entitled  to  a  trial  by  jury.  It  cannot  be  said  to 
have  been  the  purpose  of  the  Legislature  to  permit  a  party,  after  a 
plaintiff  has  finished  his  testimony,  and  amended  his  pleadings  tp  con- 
form to  the  proof,  and  rested  his  case,  to  serve  an  amended  answer 
and  a  demand  for  a  trial  by  jury,  which  he  has  absolutely  waived  by 
his  failure  to  demand  a  trial  by  jury  at  the  time  of  joinder  of  the  orig- 
inal issue,  or  within  three  days  thereafter,  and  thereby  secure  a  new 
trial  before  a  jury.  To  permit  such  practice  would  allow  either  party, 
after  joinder  of  issue  and  expiration  of  three  days  thereafter,  to  secure 
a  trial  by  jury,  simply  by  offering  or  moving  to  amend  his  pleadings, 
theretofore  interposed,  without  altering  the  cause  of  action  or  present- 
ing a  new  defense.  Such  practice  must,  of  necessity,  unduly  delay 
the  trial  of  causes  in  the  Municipal  Court,  as  it  is  a  well-known  fact 
that  trials  by  jury  cannot  be  had  as  speedily  as  trials  without  a  jury. 

[2,3]  In  any  event,  the  defendant  has  been  deprived  of  no  right 
whatsoever,  as  it  is  an  elementary*  rule,  repeatedly  stated  in  the  deci- 
sions, that  a  broker  is  entitled  to  his  commissions  upon  securing  and 
producing  a  purchaser,  ready,  willing,  and  able  to  buy  upon  the  terms 
specified  by  the  seller  and  submitted  to  the  agent  at  the  time  of  his 
hiring.  Any  subsequent  modification  of  these  terms  by  the  seller, 
whether  or  not  accepted  by  the  purchaser,  cannot  deprive  the  broker 
of  his  commissions.  Furthermore,  in  this  case,  the  plaintiff  clearly 
established  that  the  proposed  purchaser  was  ready,  willing,  and  able 
to  accept,  and  did  accept,  the  terms  as  modified  by  the  seller  in  the 
negotiations  between  the  seller,  the  purchaser,  and  the  plaintiff. 

The  defendant  was  given  ample  opportunity  to  proceed  upon  the 
adjourned  date,  and  refused  to  offer  any  testimony.  The  testimony 
of  the  plaintiff  and  the  purchaser  was  conclusive,  and  bore  the  ear- 
marks of  truth  and  veracity,  and  was  not  shaken  or  weakened  in  the 
least  on  cross-examination.  The  plaintiff  is  therefore  entitled  to  re- 
cover judgment  against  the  defendant  in  the  sum  of  $847.50,  with 
costs  and  disbursements. 

Judgment  accordingly. 
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In  re  TUCKER'S  ESTATE* 

(Surrogate's  Court,  New  York  County.     August  1,  1919.) 

1.  Taxation  ^=>867(1) — Void  obdeb  fixing  inhebitance  tax  on  pbopebtt  ot 

nonbesident. 

Property  of  nonresident  decedent  situated  within  New  York  is  not 
taxable  under  Laws  1885,  c.  483,  Imposing  a  collateral  inheritance  tax. 

2.  CouBTS  ^=»202(4) — Vacation  by  Subbooate's  Coubt  of  decbxe  void  tob 

WANT  OF  JTJBISDICTION. 

In  the  absence  of  legislative  restrictions  on  the  exercise  of  its  power, 
the  Surrogate's  Court,  without  regard  to  lapse  of  time,  may  vacate  a  de- 
cree void  for  lack  of  jurisdiction. 
8.  Taxation  ^=^900(3) — Motion  to  vacate  void  obdeb  fixino.taz. 

The  Surrogate's  Court,  on  motion  by  benefidlarles  under  a  will  to  vacate 
'•      for  want  of  jurisdiction  the  court's  prior  void  order,  fixing  the  collateral 
inheritance  tax  on  the  property  passing  to  them  under  the  will,  is  not  con- 
cerned with  the  fact  that  the  beneficiaries  cannot  recover  the  money  paid 
to  the  state  pursuant  to  the  void  order. 

In  the  matter  of  the  estate  of  Robert  A.  Tucker.'  On  application  of 
the  beneficiaries  under  the  will  to  vacate  an  order  fixing  inheritance 
or  transfer  tax.    Application  granted. 

Joseph  F.  McCloy,  of  New  York  City  (Thomas  A.  S.  Beattif,  of 
New  York  City,  of  counsel),  for  petitioners. 

Lafayette  B.  Gleason,  of  New  York  City  (Schuyler  C.  Carlton,  of 
New  York  City,  of  counsel),  for  the  State  Comptroller. 

COHALAN,  S.  This  application  is  made  by  two  beneficiaries  un- 
der the  will  of  the  decedent  to  vacate  an  order  of  this  court  dated  July 
13,  1888,  fixing  the  tax  on  the  inheritance  or  transfer  to  them  under 
said  will. 

The  decedent  died  December  9, 1886,  a  resident  of  the  island  of  Ber- 
muda, leaving  personal  property  within  this  state.  His  will  was  ad- 
mitted to  probate  in  this  coimty  as  that  of  a  nonresident.  One  of  the 
executors  filed  a  petition  dated  February  15,  1888,  addressed  to  this 
court,  praying  that  the  amount  of  the  "collateral  inheritance  tax,"  if 
any,  due  the  state,  be  ascertained.  An  order  was  entered  appointing  an 
appraiser,  who  filed  his  report,  in  which  he  found  that  each  of  the  pe- 
titioners herein  received  an  interest  from  the  estate  of  decedent  in  the 
sum  of  $76,552.63,  and  that  a  tax  of  $3,827.63  was  due  on  each  share. 
Thereafter  the  report  of  the  appraiser  was  confirmed  by  an  order  dated 
July  13,  1888,  to  vacate  which  this  application  is  made.  The  tax  was 
subsequently  paid. 

[1]  The  statute  under  which  the  proceeding  to  determine  the  tax 
was  instituted  was  chapter  483  of  the  Laws  of  1885.  The  Court  of  Ap- 
peals held  in  Matter  of  Enston,  113  N.  Y.  174,  21  N.  E.  87,  3  L.  R.  A. 
464,  that  the  propert}'  within  this  state  of  a  nonresident  decedent  was 
not  taxable  under  the  Act  of  1885.  This  court  had  tlierefore  no  ju- 
risdiction in  the  matter,  and  the  order  assessing  the  tax  was  void. 

[2]  In  the  absence  of  legislative  restrictions  on  the  exercise  of  its 
power  the  court  may,  without  regard  to  the  lapse  of  time,  vacate  a  de- 
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cree  which  is  void  for  lack  of  jurisdiction.  Kamp  v.  Kamp,  59  N.  Y. 
212,  My  attention  has  not  been  called  to  any  provision  of  law  which 
limits  the  time  within  which  this  court  may  set  aside  a  decree  which 
was  granted  because  the  court  had  no  jurisdiction  over  the  subject- 
matter. 

It  is  urg^d  by  the  state  comptroller  that  the  granting  of  this  applica- 
tion would  be  a  futile  act,  since  the  petitioners  herem  could  not  ob- 
tain a  refund  of  the  tax.  The  decision  of  the  Court  of  Appeals  in 
Matter  of  Hoople,  179  N.  Y.  308,  72  N.  E.  229,  is  <:ited  to  show 
that  section  6  of  article  7  of  the  state  Constitution  presents  an  insuper- 
able obstacle  to  the  recovery  of  the  money  from  the  state. 

[3]  I  do  not  think  that  the  court,  on  this  motion,  is  concerned  with 
the  subsequent  plans  of  the  petitioners  herein  to  recover  the  money 
paid  pursuant  to  the  void  order.  If,  as  contended  by  the  state  comp- 
troller, it  will  be  impossible  for  them  to  succeed  in  obtaining  the  re- 
fund, then  it  is  obvious  that  the  interests  of  the  state  are  not  preju- 
diced by  the  granting  of  the  application.  I  think  the  discretion  which 
this  court  undoubtedly  possesses  to  grant  the  relief  should  be  exercised 
in  favor  of  the  petitioners. 

The  application  to  vacate  the  order  fixing  the  tax  is  granted.  Set- 
tle order  on  notice. 


(106  Misc.  Bep.  535) 

In  re  PRESTON'S  ESTATES. 

(Surrogate's  Court,  Saratoga  County.     September,  1919.) 

L  Taxation  4S=»900(2)— Wbsm  xxscuxob  may  movs  x-ob  moduicatioh  ov  obdbb 

ASSEBSING  TBAN9FEB  TAX. 

Where  an  erroneous  transfer  tax  order  has  been  Imposed  on  the  estate 
of  a  deceased  person,  tbe  executor  of  the  estate  is  not  limited  to  his  reme- 
dy by  appeal  to  obtain  relief,  but  may  have  the  order  modified  on  motion. 
2.  Taxation  ^=9865 — ^Investments  st7bject  to  ibansfeb  tax. 

Tax  Law,  {  221b,  imposing  a  tax  on  the  investments,  defined  in  article 
16,  of  5  per  cent  in  addition  to  that  Imposed  by  section  221a,  is  ex- 
pressly limited  to  the  investments  defined  in  such  article. 

Proceeding  to  appraise  the  estate  of  Caroline  L.  Preston,  deceased, 
for  the  purpose  of  imposing  a  transfer  tax.  On  application  to  modify 
a  transfer  tax  order.    Motion  granted. 

Corliss  Sheldon,  of  Saratoga  Springs,  for  executor. 
Burton  D.  Esmond,  of  Ballston  Spa,  for  state  comptroller.^ 

OSTRANDER,  S.    This  is  an  application  to  modify  a  transfer  tax 

order  made  in  tfiis  proceeding  February  4,  1919.    The  grounds  of  the 

motion  alleged  are  a  mistake  in  law  and  lack  of  jurisdiction  of  the  sur- 

•rogate  to  make  the  order  fixing  the  cash  value  of  certain  mortgages  and 

a  tax  thereon. 

The  properties  alleged  to  have  been  erroneously  assessed  are:  (1) 
A  bond  and  mortgage  from  Harriet  Rowley  et  al.  to  Emma  Arnold, 
dated  November  2,  1901,  $311.25,  covering  lands  in  New  York  state. 
(2)  A  bond  and  mortgage  from  Strenstrom  and  wife  to  Lucy  E.  Wag- 

^=»For  oUier  caies  see  same  topic  ft  KEY-NUMBER  in  all  Key-Numbered  Digests  &  Indexes 
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man,  dated  May  1,  1906,  $516.67,  covering  lands  in  New  York  state. 
(3)  A  bond  and  mortgage  from  James  Losee  and  wife  to  said  deceased, 
dated  April  2,  1906,  $1,319.50,  covering  lands  in  Ohio.  These  were 
assessed  5  per  cent.,  $107.37,  under  section  221b  of  the  Tax  Law  (Con- 
sol.  Laws,  c.  60).  On  June  6,  1919,  the  executor  moved  to  modify  and 
correct  the  taxing  order  by  striking  out  this  assessment  and  for  gen- 
eral relief. 

[1]  The  comptroller  urges  that  the  executor  has  no  relief  except 
by  appeal.  This  contention  seems  to  be  met  by  Matter  of  Morgan, 
164  App.  Div.  854,  149  N.  Y.  Supp.  1022,  affirmed  215  N.  Y.  703,  ^09 
N.  E.  1084,  and  by  the  Sillman  Case,  79  App.  Div.  98,  80  N.  Y.  Supp. 
336,  affirmed  175  N.  Y.  513,  67  N.  E.  1090,  therein  cited. 

[2]  Upon  the  merits,  the  executor  claims  that  these  securities  arc 
not  taxable  under  section  221b  of  the  Tax  Law,  and  that  the  surrogate 
had  no  jurisdiction  to  make  the  taxing  order.  Section  221b  imposes  a 
tax  upon  the  investments  defined  in  article  15  of  the  Tax  Law,  of  5 
per  cent,  in  addition  to  that  imposed  by  section  221a,  with  certain  ex- 
ceptions. The  securities  enumerated  and  defined  in  said  article  15  do 
not  include  the  securities  involved  in  this  application. 

The  comptroller  urges  that  the  legislative  intent  must  have  been  to 
include  such  securities,  because  the  Tax  Law  provides  that  realty  mort- 
gages recorded  subsequent  to  July,  1906,  shall  not  be  liable  to  further 
personal  property  tax,  and  that  holders  of  such  mortgages  recorded 
prior  to  July,  1906,  may  pay  the  mortgage  tax  and  thereupon  the  bond 
secured  by  such  mortgage  shall  be  entitled  to  all  the  privileges  of  those 
recorded  prior  to  July,  1906.  This  does  not  follow.  The  imposition  of 
a  tax  is  a  taking  of  property  in  invitum,  and  should  be  clearly  justified 
by  the  language  of  the  statute  authorizing  it.  It  should  never  be  per- 
mitted by  any  stretching  of  construction  of  the  language  of  an  act, 
nor  by  any  implications  of  intent  not  clearly  expressed.  To  pay  a  tax 
lawfully  imposed  is  a  patriotic  duty — ^to  resist  one  not  clearly  imposed 
is  equally  a  patriotic  duty.  There  should  be  no  laxness  in  refusing  the 
sovereign's  demand  for  tribute  not  clearly  of  right,  a  principle  to  es- 
tablish which  much  blood  has  been  shed.  Nor  should  any  latitude  be 
extended  to  indirect  taxation  which  strongly  tends  to  extravagance  in 
public  expenditures.  The  safest  government  will  always  be  the  one 
which  depends  upon  an  alert  and  critical  management  of  the  purse 
strings  and  a  frequent  call  upon  the  taxpayer  for  authority  to  spend  his 
money. 

Here  the  Legislature  might  have  imposed  a  tax  upon  the  class  of  se- 
curities in  question,  but  failed  to  do  so.  On  the  contrary,  it  expressly 
limited  the  subject  of  this  5  per  cent,  tax  to  the  investments  defined. 
There  is  no  authority  of  law  for  the  assessment  of  this  tax,  and  the 
taxing  order  must  be  modified,  by  striking  out  the  assessments  in* 
question. 

Motion  granted,  with  $10  costs. 
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PBBLIS  T.  LBDBBBB. 

(Supreme  Oourt,  Appellate  DiTislon,  Third  Department.    Norember  21,  1019.) 

Master  and  sbbvant  «a»S6&— Wobkhkiv's  ookpensatxoni   contract  to  br 

FSBFOBMED  IN   ANOTHSB  STATE. 

Contract  with  defendant  through  an  agent  at  an  employment  office 
In  the  city  of  New  York  for  seryices  to  be  performed  wholly  in  Pennsyl- 
vania does  not  glye  employ^  a  right  to  compensation  under  the  New 
Yotk  Workmen's  Ck>mpen8atlon  Law. 

Appeal  from  State  Industrial  Commission. 

Proceeding  for  compensation  by  Catherine  Perlis,  employ6,  opposed 
by  Arthur  Lederer,  employer.  The  State  Industrial  Commission  made 
an  award  in  favor  of  the  employe,  and  the  employer  appeals.  Re- 
versed, and  claim  dismissed. 

Argued  before  JOHN  M.  KELLOGG,  P.  J.,  and  LYON,  WOOD- 
WARD,  COCHRANE,  and  HENRY  T.  KELLOGG,  JJ. 

BuUowa  &  Bullowa,  of  New  York  City  (Lawrence  E.  Brown,  of 
New  York  City,  of  counsel),  for  appellant. 

Charles  D.  Newton,  Atty.  Gen.  (E.  C.  Aiken,  Deputy  Atty.  CJen.,  of 
counsel),  for  State  Industrial  Commission. 

WOODWARD,  J.  The  claimant  entered  into  a  contract  of  employ- 
ment with  the  defendant  through  an  agent  at  an  employment  office  in 
the  city  of  New  York,  the  services  to  be  performed  at  Forest  Park, 
Pa.  She  was  to  perform  the  duties  of  a  waitress  at  a  summer  hotel 
at  the  place  mentioned,  and  no  other  services  were  contemplated  or 
contracted  for.  She  was  injured  in  a  laundry  connected  with  the 
hotel,  and  the  State  Industrial  Commission,  on  the  supposed  a'Uthority 
of  Matter  of  Post  v.  Burger  &  GohUce,  216  N.  Y.  544,  111  N.  E.  351, 
Ann.  Cas.  191 6B,  158,  has  made  an  award  for  such  injuries.  In  that 
case  the  hazardous  business  was  conducted  in  the  state  of  New  York, 
and  the  employe  was  injured  while  temporarily  employed  away  from 
the  plant  of  the  employer  in  New  Jersey,  but  it  was  not  held  that  the 
mere  fact  that  the  contract  was  made  in  New  York  was  the  controllingf 
factor.  It  was  based  upon  the  proposition  that  the  hazardous  employ- 
ment carried  on  by  the  employer  was  within  the  state  of  New  York ; 
the  employment  within  the  state  of  Pennsylvania  away  from  the  plant 
bf  the  employer  being  merely  incidental.  The  recent  case  of  Matter 
of  Smith  v.  Heine  Boiler  Co.,  224  N.  Y.  9,  121  N.  E.  878,  Ann.  Cas. 
1918D,  316,  puts  the  matter  clearly,  and  there  is  no  doubt  that  a  con- 
tract made  within  the  state  of  New  York  for  services  to  be  performed 
v^hoUy  in  a  sister  state  is  without  the  police  power  of  the  state  of  New 
York,  and  does  not  give  a  right  to  compensation  under  our  Workmen's 
Compensation  Law  (Consol.  Laws,  c.  67). 

The  award  should  be  reversed,  and  the  claim  dismissed.    All  concur. 

^s»FOr  other  cases  see  same  topic  A  KEY-NUMBER  in  sU  Key-Numbered  Digests  A  Indexes 
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NIAGARA  FIRE  IN3.  CO.  V.  NATHAN. 
(Sopreme  Conrt,  Appellate  Term,  First  Department.    November  6,  1919.) 

1.  Baii:;ment  «=»1 — One  taking  oar  without  permission  not  baiux. 

One  not  connected  with  a  garage  or  the  owner  of  a  car  kept  theieln, 
who  took  the  same  out  wKh  the  Intent  of  assisting  another  person  In 
obtaining  a  priest  and  doctor  to  attend  such  other  person's  wife,  who 
was  critically  HI,  was  not  a  bailee,  but  only  an  interloper. 

2.  Negligence  ^=»80(1) — Collision  due  to  negligence  of  third  person. 

Where  a  third  person,  not  connected  with  a  garage  or  the  owner  of  a 
car  kept  in  such  garage,  took  such  car  with  Intent  to  assist  another  per- 
son in  obtaining  a  doctor  for  one  who  was  critically  111,  and  there  was  a 
collision  between  the  car  taken  and  defendant's  car,  and  the  drlyers  of 
both  cars  were  negligent,  the  owner  of  the  car  taken  from  the  garage 
was  entitled  to  recover  damages  from  defendant,  not  being  responsive 
for  the  consequences  of  the  Interloper's  acts. 

3.  Neguoenoe  ^=3»61(2)— Of  third  person. 

One  who  sustains  Injury  without  any  fault  of  his  own  may  recover  dam- 
ages from  one  whose  neglect  of  duty  caused  the  injury,  although  the  neg- 
ligence of  a  third  person,  not  subject  to  his  control  or  direction,  may  have 
contributed  thereto. 

4.  Appeal  and  error  9s»1177(2) — ^New  trial  where  tried  on  wrong  thbori. 

In  an  action  for  damages  to  an  automobile  In  a  collision  with  defena- 
ant's  automobile,  where  the  court  tried  the  case  on  the  theory  that  the 
driver  of  plaintiff's  automobile  was  a  bailee  of  the  car,  when  he  was  In  fact 
only  an  interloper,  on  reversal  of  judgment  In  his  favor,  deflendant  will  be 
allowed  a  retrial,  although  the  court  decided  that  both  parties  to  the 
action  were  negligent,  being  under  the  impression  that  plaintiff  could  not 
recover  if  the  drivers  of  the  several  cars  were  both  negligent,  and  there 
being  evidence  which  would  sustain  a  finding  that  defendant  was  not 
negligent  at  all.  » 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  First  Dis- 
trict. 

Action  by' the  Niagara  Fire  Insurance  Company  against  Arthur  C. 
Nathan.  From  judgment  for  defendant  after  trial  without  a  jury, 
and  from  an  order  denying  a  new  trial,  plaintiff  appeals.  Reversed, 
and  new  trial  granted. 

Argued  October  term,  1919,  before  GUY,  BIJUR,  and  DELEHAN- 
TY,  JJ. 

William  Butler,  of  New  York  City  (R.  Waldo  MacKewan,  of  New 
York  City,  of  counsel),  for  appellant. 

Fox  &  Weller,  of  New  York  City  (Robert  J.  Fox  and  Robert  P. 
Schiir,  both  of  New  York  City,  of  counsel),  for  respondent. 

DELEHANTY,  J.  This  action  arises  out  of  a  collision  between  two 
automobiles,  occurring  at  105th  street  and  Amsterdam  avenue,  in  the 
city  of  New  York  on  the  night  of  October  15,  1918.  The  cars  were 
owned,  respectively,  by  one  Raftes,  insured  under  a  policy  issued 
by  the  plaintiff,  and  one  Nathan,  the  defendant.  The  defendant  has 
conceded  that  Raftes'  car  was  damaged  in  the  sum  of  $1,000,  the 
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amount  paid  to  Saftes  by  plaintiflF,  who  claims  subrogation  herein.  At 
the  time  of  the  accident  Raftes'  car  was  being  driven  hf  one  Carroll, 
who  had  taken  it  from  the  garage  on  West  Ninetieth  street,  where  it 
was  kept  by  Raftes.  Carroll  took  the  same  with  the  intent  of  assist- 
ing one  Faughman  in  obtaining  a  priest  and  a  doctor  to  attend  Faugh- 
man's  wife,  who  was  critically  ill.  It  appears  that  Carroll  was  not 
employed  by  the  garage  or  by  Raftes,  and  that  Raftes  knew  nothing 
about  the  use  of  his  car.  In  other  words,  so  far  as  Raftes  is  con- 
cerned, Carroll  was  an  interloper,  and  not  an  agent,  servant,  or  even 
a  bailee,  as  the  parties  assumed  in  the  court  below. 

[1-3]  The  court  decided  the  case  upon  the  theory  that,  if  both  Car- 
roll and  the  defendant  were  negligent,  the  plaintiff  could  not  recover, 
and  held  that  both  parties  to  the  collision  were  negligent.  The  rule 
of  law  governing  such  a  situation  is  that  one  who  sustains  an  injury 
without  any  fault  of  his  own,  or  of  some  one  subject  to  his  control 
or  direction,  or  with  whom  he  is  so  identified  in  a  common  enterprise 
as  to  become  responsible  for  the  consequences  of  his  acts,  may  look 
for  compensation  to.  any  other  person  whose  neglect  of  duty  caused 
the  injury,  although  the  negligence  of  a  third  person,  with  whom  he 
did  not  sustain  the  above  relations,  may  have  contributed  thereto. 
Town  of  Knightstown  v.  Musgrove,  116  Ind.  121,  18  N.  E.  452,  9  Am. 
St.  Rep.  827;  Robinson  v.  N.  Y.  C.  &  H.  R.  R.  R.  Co.,  66  N.  Y.  11, 
23  Am.  Rep.  1.  The  case,  however,  must  be  sent  back  for^  new  trial, 
for  the  reason  that  this  court  is  unable  from  the  conflicting  testimony 
to  determine  that  the  defendant  was  actually  negligent,  or  that  he  was 
entirely  fre€  from  negligence.  It  is  true  that  Sie  court  below  stated 
in  rendering  its  decision  that — 

"The  defendant  in  my  opinion  has  told  a  straightforward  and  probable 
story  as  to  the  manner  In  which  the  accident  occurred,  in  which  he  was  not 
shaken  upon  cross-examination.  •  •  *  The  defendant  might  vecy  well, 
Wider  the  evidence,  be  freed  from  negligence  entirely." 

But  it  is  also  true  that  the  court  decided  both  parties  to  the  accident 
were  negligent.  Under  the  circumstances  we  think  that  the  rights  of 
those  concerned  herein  will  be  best  conserved  by  a  retrial  of  the  cause 
tmder  the  proper  rules  of  law. 

Judgment  reversed,  and  a  new  trial  granted,  with  $30  costs  to  appel- 
lant to  abide  the  event    All  concur. 


(189  App.  DiY.  306) 

In  re  COLE. 

OOLB  T.  PLBISCHMANN  MFG.  CO.  et  aL 

(Supreme  Court,  Appellate  Division,  Third  Department.    November  12,  1919.) 

Masteb  and  sebvant  ^=s»375(1) — ^Death  while  extingxhshing  fuub — "Abis- 
ing  out  of  and  in  coubse  of  employment." 

An  associate  member  of  a  volunteer  fire  department,  who  waa  killed 
while  assisting  in  extinguishment  of  a  fire  under  chief  engineer  of  fire 
department,  having  full  control,  under  Laws  1859,  c.  62,  §i  23,  24,  Laws 
1883,  c.  117,  tit.  6»  18  2,  4,  Village  Law,  $  208,  Penal  Law,  f  1901,  and  for 
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whose  deatb  village  made  payment  tinder  General  Municipal  Law,  f 
205,  providing  therefor  in  case  of  death  of  active  member  of  volunteer  fire 
company,  was  not  killed  by  accident  arising  out  of  or  in  course  of  his 
employment,  nor  incidental  thereto,  though  fire  was  on  his  employers 
premises  and  broke  out  20  minutes  after  he  had  ceased  working. 

[Ed.  Note. — For  other  definitions,  see  Words  and  Phrases,  First  and 
Second  Series,  Course  of  Employment.] 

John  M.  Kellogg,  P.  J.,  dissenting. 

Appeal  from  State  Industrial  Commission. 

Proceeding  under  the  Workmen's  Compensation  Act  (Consol.  Laws, 
c.  67)  by  Mary  Cole  for  compensation  for  death  of  Walter  Cole,  op- 
posed by  the  Fleischmann  Manufacturing  Company,  employer,  and  the 
Royal  Indemnity  Company,  insurer.  From  an  award  of  the  State  In- 
dustrial Commission  for  claimant,  the  employer  and  insurance  car- 
rier appeal.    Award  reversed,  and  claim  dismissed. 

Frank  J.  O'Neill,  of  New  York  City  (Bamett  Cohen,  of  New  York 
City,  of  counsel),  for  appellants. 

Charles  D.  Newton,  Atty.  Gen.  (E.  C.  Aiken,  Deputy  Atty.  Gen.,  of 
counsel),  for  State  Industrial  Commission. 

COCHRANE,  J.  Walter  Cole,  the  deceased  employe,  ceased  work- 
ing at  20  minutes  after  11  o'clock  in  the  evening.  Twenty  minutes 
thereafter  a  fire  broke  out  in  one  of  the  buildings  of  the  employer's 
plant  and  burred  all  night.  About  4  o'clock  in  the  morning  Cole  was 
assisting  other  firemen  to  extinguish  the  fire,  when  the  i^alls  of  the 
building  collapsed  and  he  was  buried  thereunder  and  killed.  Com^ 
pensation  has  been  awardec  to  his  mother,  and  is  resisted  on  the 
ground  that  the  accident  did  not  arise  out  of  or  in  the  course  of  the 
employment. 

The  commission  has  made  inconsistent  findings.  It  has  found  that 
Cole  did  not  leave  the  premises  of  the  employer  after  he  ceased  his 
usual  employment  on  the  night  in  question.  It  also  adopts  as  part  of 
its  findings  the  facts  stated  in  the  opinion  of  the  commission.  In 
such  opinion  it  is  stated  that  it  cannot  he  definitely  ascertained  wheth- 
er or  not  the  fire  was  discovered  before  the  deceased  left  the  prem- 
ises, and  that  it  must  be  assumed  that  he  was  either  on  the  premises  or 
not  far  therefrom  when  the  fire  was  discovered.  The  evidence,  how- 
ever, is  absolutely  silent  as  to  the  whereabouts  of  Cole  intermediate 
the  time  when  he  stopped  work  and  the  time  when  he  was  killed,  more 
than  four  hours  thereafter.  The  evidence  shows  conclusively  that  it 
did  not  require  more  than  five  minutes  for  him  to  leave  the  premises 
after  he  stopped  working.  The  only  permissible  inference  is  that  he 
had  left  the  premises  before  the  fire  occurred,  and  no  inference  can 
be  drawn  as  to  when  he  returned  before  4  o'clock  on  the  following 
morning. 

Cole  was  an  associate  member  of  a  volunteer  fire  department  in  the 
village  of  Peekskill,  where  the  fire  occurred.  When  a  vacancy  oc- 
curred in  the  active  membership  of  the  department,  it  was  filled  by 
one  of  the  associate  members.  Associate  membership  conferred  cer- 
tain privileges,  but  did  not  involve  the  obligation  of  responding  to 
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alarms  of  fire.  Such  members,  however,  frequently  did  render  volun- 
tary assistance  in  fighting  fires,  and  their  usefulness  in  that  particular 
enhanced  the  probabilities  of  their  appointment  to  active  membership 
when  vacancies  occurred  in  the  latter  body.  It  appears  that  after 
the  death  of  Cole  the  village  paid  the  sum  of  $1,500  under  section  205 
of  the  General  Municipal  Law  (Consol.  Laws,  c.  24),  which  provides 
for  such  payment  in  the  case  of  an  active  member  of  a  volunteer  fire 
company  who  **dies  from  injuries  incurred  while  in  the  performance 
of  his  duties  as  such  fireman."  As  stated,  Cole  was  not  an  "active" 
member  of  the  company;  but  the  village  recognized  the  fact  that  he 
was  performing  the  duties  of  an  active  member  and  acknowledged  its 
liability  accordingly. 

Reliance  is  placed  by  the  respondent  on  the  case  of  Matter  of  Grieb 
V.  Hammerle,  222  N.  Y.  382,  118  N.  E.  805.  In  that  case  emphasis 
is  given  to  the  fact  that  the  employer  specially  requested  the  particular 
service  which  the  employe  was  rendering  out  of  his  regular  working 
hours  at  the  time  when  he  was  injured,  and  which  was  of  the  same 
nature  he  was  accustomed  to  perform  for  his  employer.  Here  there 
was  no  request.  The  employer  was  not  at  liberty  to  make  such  a  re- 
quest, nor  to  accept  or  reject  the  services  of  any  person  in  extinguish- 
ing the  fire  when  Cole  met  his  death.  Operations  at  the  fire  were 
under  the  control  of  the  chief  engineer  of  the  village  fire  department. 
He  alone  had  the  power  to  give  orders.  He  was  not  subject  to  inter- 
ference, even  by  the  owner  of  the  property.  He  so  testified  at  the 
hearing  before  the  commission.  Independently  of  his  testimony,  such 
is  the  law.  Laws  1859,  c.  62,  §§  23,  24;  Laws  1883,  c.  117,  tit.  6,  §§ 
2,  4 ;  Village  Law  (Consol.  Laws,  c.  64)  §  208 ;  Penal  Law  (Consol. 
Laws,  c.  40)  §  1901.    The  case  cited,  therefore,  has  no  application. 

It  seems  to  me  that  the  accident  to  Cole  did  not  arise  out  of  or  in 
the  course  of  his  employment,  nor  was  it  incidental  thereto.  The  ac- 
cident occurred  while  he  was  rendering  services  as  a  fireman,  and  while 
he  was  subject  to  the  control  and  direction  of  the  chief  engineer  of 
the  fire  department,  and  not  of  his  employer.  The  fact  that  the  fire 
occurred  on  the  premises  of  his  employer  was  a  coincidence.  If  it 
had  occurred  elsewhere  the  legal  aspect  of  the  case  would  not  be  dif- 
ferent. Cole  may  have  responded  more  willingly  because  the  fire  was 
on  his  employer's  premises.  It  is  impossible  to  determine  whether  he 
did  or  not.  It  is  immaterial.  No  duty  required  him  to  act.  No  re- 
quest to  do  so  came  from  his  employer.  His  allegiance  and  duty  were 
to  the  organization  with  which  he  was  acting,  and  to  the  orders,  direc- 
tion, and  control  of  its  chief  engineer  alone  he  was  subject. 

We  do  not  hold  that  if  the  deceased,  pursuant  to  a  request  of  his 
employer,  had  acted  as  a  fireman,  with  the  acquiescence  of  the  chief 
engineer  of  the  fire  department  and  subject  to  his  orders,  liability 
would  not  exist  on  the  part  of  the  appellants.  But  such  request  by 
the  employer  was  not  expressed,  and  the  circumstances  clearly  are  not 
such  as  to  justify  an  inference  of  an  implied  request,  even  assuming 
that  an  implied  request  would  create  liability  against  the  appellants. 

It  appears,  furthermore,  that  the  employer  paid  the  family  of  the 
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deceased  $1,000  after  the  accident,  which  was  not  considered  in  mak- 
ing the  iiward.  But,  independently  of  that  fact,  for  the  reasons  here- 
tofore stated,  the  claim  should  be  dismissed. 

Award  reversed,  and  claim  dismissed.    All  concur,  except  JOHN 
M.  KELI^OCjG,  p.  J.,  who  dissents. 


(189  App.  DlT.  204) 

SAXB  T.  SUGARLAND  MFG.  CO. 

(Supreme  Ck>urt,  Appellate  DiviaioD,  First  D^artment    November  7,  1919.) 

OoBPOBATioNs  €=3»668(4) — Sebvicb  of  pbooess  against  fobbign  gobfobatioh 

ON  SECBETABT  OF  STATE. 

Under  (general  Corporation  Law,  §  16,  in  force  whai  a  foreign  cor- 
poration, whidi  had  obtained  authority  to  do  business  In  the  state,  and 
had  designated  a  person  on  whom  process  against  it  might  be  served,  at- 
tempted to  surrender  such  authority,  and  such  person  filed  revocation  of 
his  consent,  summons  against  the  corporation,  in  an  action  on  a  lia- 
bility theretofore  incurred  in  the  state,  could  be  served  on  the  secretary 
of  state. 

Appeal  from  Special  Term,  New  York  County. 

Action  by  Eugene  Saxe  against  the  Sugarland  Manufacturing  Com- 
pany. From  an  order  denying  its  motion  to  vacate  the  service  of 
summons,  defendant  appeals.    Affirmed. 

Argued  before  CLARKE,  P.  J.,  and  LAUGHLIN,  SMITH, 
PAGE,  and  PHILBIN,  JJ. 

Walter  J.  Vreeland,  of  New  York  City  (Henry  T.  Homidge,  of  New 
York  City,  of  counsel,  and  Alfred  W.  Kiddle,  of  New  York  City,  on 
the  brief),  for  appellant. 

Hastings  &  Gleason,  of  New  York  City  (Mervyn  Mackenzie,  of  New 
York  City,  of  counsel),  for  respondent. 

LAUGHLIN,  J.  Defendant  is  a  corporation,  incorporated  under 
the  laws  of  Texas.  The  cause  of  action  alleged  in  the  complaint  is  on 
an  express  contract  alleged  to  have  been  made  by  defendsmt  with  the 
plaintiflF  in  this  state,  by  which,  in  consideration  of  plaintiflF's  procur- 
ing for  the  defendant  a  contract  in  writing  bearing  date  the  6th  day  of 
March,  1916,  whereby  Marden,  Orth  &  Hastings  Company,  Incor- 
porated, a  corporation  organized  and  existing  under  the  laws  of 
Maine,  should  purchase  from  defendant,  during  the  year  1916,  9,500 
tons  of  sulphuric  acid,  the  defendant  agreed  to  pay  the  plaintiff  a  com- 
mission of  $2  per  ton  of  the  sulphuric  acid,  to  be  paid  in  monthly  in- 
stallments covering  the  shipments  made  by  defendant  to  the  purchaser 
each  month.  It  is  alleged  that  the  plaintiff  procured  the  contract 
which  was  entered  into  between  said  Marden,  Orth  &  Hastings  Com- 
pany and  the  defendant,  and  that  the  defendant  shipped  a  small 
quantity  of  sulphuric  acid,  which  was  not  of  the  kind,  description,  or 
quality  called  for  by  the  contract,  and  that  the  defendant  wholly  failed 
and  refused  to  perform  the  contract,  although  the  purchaser  was  at 
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all  times  ready,  willing,  and  able  to  perform  and  to  accept  and  pay  for 
the  sulphuric  acid  at  the  prices  and  according  to  the  terms  of  the 
contract  Judgment  is  demanded  for  $19,000,  being  the  amoimt  of 
the  plaintiff's  commissions  on  the  9,500  tons,  and  interest  thereon 
from  the  1st  of  January,  1917,  together  with  costs. 

The  defendant  duly  obtained  a  certificate  from  the  secretary  of 
state  in  the  year  1916,  pursuant  to  the  provisions  of  section  15  of  the 
General  Corporation  Law  (Consol.  Laws,  c.  23),  authorizing  it  to  do 
business  here,  and  its  attorney  on  the  appeal,  Walter  J,  Vreeland,  was 
duly  designated  as  the  person  upon  whom  service  of  process  might 
he  made.  Defendant,  however,  filed  with  the  secretary  of  state  on  the 
20th  of  July,  ^1917,  an  instrument  in  writing,  executed  in  its  name  by 
its  president  and  under  its  corporate  seal  by  the  authority  of  its  board 
of  directors,  purporting  to  revoke  the  designation  of  Vreeland  and 
reciting  that  the  corporation  had  not  been  engaged  in  business  in  this 
state  for  one  year  prior  to  the  7th  day  of  July,  1917,  and  purporting  to 
surrender  its  certificate  of  authority  to  do  business  here,  which  was 
annexed  thereto,  together  with  a  certificate  signed  by  Vreeland  con- 
senting to  the  revocation,  which  was  duly  acknowledged. 

The  stunmons  and  complaint  were  served  by  delivering  two  copies 
thereof  to  the  secretary  of  state  on  the  3d  day  of  February,  1919,  and 
by  paying  to  him  at  the  same  time  $2,  being  the  statutory  fee  therefor. 
Tftie  secretary  of  state  forwarded  one  copy  of  the  summons  and 
complaint  to  the  defendant  at  its  post  office  address  in  Texas.  It  evi- 
dently transmitted  them  to  Mr.  Vreeland,  for  on  the  14th  of  February, 
1919,  he  wrote  plaintiff's  attorneys  stating  that  he  had  received  them 
from  the  defendant,  but  that  he  had  had  no  opportimity  of  knowing 
the  facts  or  looking  into  the  merits  of  the  case,  and  requesting  that  the 
defendant  be  given  opportunity  so  to  do  by  granting  a  reasonable  ex- 
tension of  time.  It  appears  that  a  formal  stipulation  extending  the  de- 
fendant's time  to  plead  to  and  including  the  10th  day  of  March,  1919, 
was  signed  by  the  attorneys  for  the  plaintiff  and  by  Vredand  as  at- 
torney for  the  defendant,  on  that  day,  and  a  like  stipulation  was  signed 
by  them,  further  extending  the  time  until  the  17th  day  of  March.  On 
said  17th  day  of  March,  Vreeland  as  attorney  for  the  defendant,  ap- 
pearing specially  for  the  motion,  served  notice  of  the  motion  to  vacate 
the  service  of  the  summons  upon  the  ground  that  the  service  upon  the 
secretary  of  state  was  not  service  upon  the  defendant  for  the  reason 
that  it  had  withdrawn  its  business  from  the  state  and  had  no  property 
therein  and  had  revoked  its  designation  of  an  agent. 

The  motion  was  made  on  the  summons  and  complaint  and  an  affi- 
davit made  by  Vreeland,  stating  that  on  or  about  the  1st  day  of 
July,  1917,  defendant  withdrew  its  business  and  property  from  the 
state  and  revoked  its  designation  of  its  agent  for  the  service  of  pro- 
cess, and  surrendered  to  the  secretary  of  state  its  certificate  of  au- 
thority to  do  business  here,  and  that  it  had  not  been  engaged  in  busi- 
ness in  this  state  for  one  year  prior  thereto,  and  that  none  of  its  of- 
ficers or  representatives  were  within  the  state.  The  plaintiff  in  oppo- 
sition to  the  motion  presented  affidavits  showing  that  his  cause  of  ac- 
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tion  was  on  a  contract  with  defendant  duly  made  and  performed 
here,  and  that  it  accrued  before  the  attempted  surrender  of  defend- 
ant's certificate  of  authority  to  do  business  here,  and  setting  forth  the 
record  evidence  with  respect  to  the  defendant's  attempted  surren- 
der of  its  authority  and  revocation  of  the  designation  of  Vreeland. 
The  memorandum  opinion  denying  the  motion  predicates  the  denial 
thereof  on  the  letter  of  defendant's  attorney  asking  for  the  extension  of 
time  and  on  the  stipulations  which,  it  was  held,  constituted  a  sub- 
mission to  the  jurisdiction  of  the  court. 

In  the  view  we  take  of  the  case,  we  do  not  deem  it  necessary  to  pass 
upon  that  point,  the  soundness  of  which  may  well  be  doubted,  for  we 
are  of  opinion  that  the  service  was  good.  At  the  time  the  defendant 
obtained  authority  to  do  business  here,  and  when  it  attempted  to  sur- 
render the  same,  the  statute  contained  no  limitation  with  respect  to  the 
period  during  which  the  authority  to  do  business  here  duly  conferred 
upon  a  foreign  corporation  should  continue,  and  contained  no  provi- 
sion for  surrender  of  such  authority ;  but  by  section  16a,  added  by 
chapter  193  of  the  Laws  of  1918,  authority  to  surrender  such  a  cer- 
tificate was  conferred.  That  section  expressly  provides  that,  notwith- 
standing th6  surrender  of  the  authority  to  do  business  here  and  the 
revocation  of  the  designation  of  the  person  upon  whom  the  process 
might  be  served,  process  against  the  corporation  "in-  an  action  upon 
any  liability  incurred  within  this  state  before  the  filing  of  such  a  cer- 
tificate of  surrender  of  authority,  may,  after  the  filing  thereof,  be 
served  upon  the  secretary  of  state,"  and  provides  that  at  the.  time 
of  the  service  plaintiff  shall  pay  to  the  secretary  of  state  $2,  and  that 
the  secretary  of  state  shall  forthwith  mail  a  copy  of  the  process  to  the 
corporation  at  its  address  or  the  address  of  any  officer  thereof  known 
to  him.  I  deem  it  quite  clear  that  the  service  upon  the  secretary  of 
state  was  ^ood  for  the  reason  that  section  16  of  the  General  Corpora- 
tion Law,  m  force  at  the  time  of  the  attempted  surrender  of  authority, 
authorized  the  filing  of  a  revocation  of  consent  by  the  person  desig- 
nated for  the  service  of  process,  and  provided  that  in  the  event  of  the 
death  or  removal  from  the  place  where  the  corporation  has  its  prin- 
cipal place  of  business  within  the  state  of  the  person  so  designated,  or 
of  the  filing  of  a  revocation  of  his  consent,  if  the  corporation  failed 
to  file  another  designation,  the  secretary  of  state  might  revoke  its  au- 
thority to  do  business  here,  and  that  process  against  it  in  an  action 
upon  any  liability  incurred  here  before  the  revocation,  or  after  the 
death  or  removal  or  revocation  of  consent  and  before  another  desig- 
nation was  made,  might  be  served  upon  the  secretary  of  state,  to  whom 
$2  was  required  to  be  paid,  and  it  then  became  his  duty  to  mail  a  copy 
of  the  process  to  the  corporation  at  its  address  or  the  address  of  any 
of  its  officers  knbwn  to  him.  It  was  therefore  competent  for  Mr. 
Vreeland  to  revoke  the  consent  to  have  process  served  upon  him  by 
plaintiff  after  having  obtained  authority  to  do  business  here ;  but  the 
authority  of  the  secretary  of  state  to  receive  service  of  process  in  an 
action  upon  a  liability  theretofore  incurred  within  this  state  could  not 
be  withdrawn,  for  even  if,  under  the  statute,  the  secretary  of  state 
l*ad  revoked  defendant's  authority  for  its  failure  to  make  another 
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designation,  service  could  still  be  made  upon  him  in  an  action  upon 
any  liability  incurred  here  before  such  revocation.  It  is  not  necessary 
to  decide  whether  the  attempted  surrender  of  the  defendant's  authority 
was  effectual  for  any  purpose,  for  in  any  event  it  could  not  be  effec- 
tual to  withdraw  the  authority  of  the  secretary  of  state  to  receive  serv- 
ice concerning  liabilities  already  incurred,  in  the  absence  of  express 
statutory  authority  therefor.  See  Badger  v.  Helvetia  Swiss  Fire  Insur- 
ance Co.,  136  App.  EHv.  31,  120  N.  Y.  Supp.  161 ;  Hunter  v.  Mutual 
Reserve  Life  Ins.  Co.,  184  N.  Y.  136,  76  N.  E.  1072,  30  L.  R.  A. 
(N.  S.)  677,  6  Ann.  Cas.  291 ;  Mutual  Life  Ins.  Co.  v.  Spratley,  172 
U.  S.  602,  19  Sup.  Ct.  308,  43  L.  Ed.  569;  Mutual  Reserve  Fund  Life 
Ins.  Co.  V.  Phelps,  190  U.  S.  147,  26  Sup.  Ct.  707,  47  L.  Ed.  987 ;  Birch 
V.  Mutual  Life  Ins.  Co.,  91  App.  Div.  384, 86  N.  Y.  Supp.  872,  affirmed 
181  N.  Y.  583,  74N.  E.  1115. 

It  follows  that  the  order  should  be  affirmed,  with  $10  costs  and  dis- 
bursements.   Order  filed.    All  concur. 


(189  App.  DiT. 

HENRI   GUTMANN   SII^^S  CORPORATION  v.   RBILLY. 

(Supreme  Oourt,  Appellate  Dlylslon,  First  Department.    November  7,  1910.) 

Corporations  ^ss>294 — Dibghabged  assistant  icanageb  enjoined  fbom  act* 
ino  as  such. 

Assistant  manager  of  corporation,  who  has  been  discharged  prior  to 
completion  of  term  for  which  he  was  employed,  because  of  antagonism 
toward  the  president  and  general  manager,  will  be  enjoined  from  acting 
or  claiming  to  act  as  assistant  general  manager,  or  from  performing  or 
attempting  to  perform  any  act  or  acts  similar  to  those  performed  by 
hljn  as  assistant  general  manager  prior  to  his  discharge. 

Appeal  from  Special  Term,  New  York  County. 

Action  by  the  Henri  Gutmann  Silks  Corporation  against  Michael  J. 
K.  Reilly.  From  an  order  denying  motion  for  an  injunction  pendente 
lite,  plaintiff  appeals.    Reversed,  and  motion  granted. 

Argued  before  CLARKE,  P.  J.,  and  LAUGHUN,  SMITH,  PAGE, 
and  PHILBIN,  JJ. 

See,  also, App.  Div. ,  179  N.  Y.  Supp.  926. 

Alexander  &  Ash,  of  New  York  City  (Francis  M.  Scott,  of  New 
York  City,  of  counsel,  and  Mark  Ash,  of  New  York  City,  on  the  brief), 
for  appellant. 

Satterlee,  Canfield  &  Stone,  of  New  York  City  (R.  Randolph  Hicks, 
of  Norfolk,  Va.,  of  counsel),  for  respondent. 

PHILBIN,  J.  The  defendant  was  employed  by  the  plaintiff  cor- 
poration, a  dealer  in  silks  and  other  textiles,  as  assistant  general 
manager  at  a  salary  of  $5,000  per  year  and  5  per  cent,  of  the  net  profits, 
the  latter  to  be  paid  at  the  end  of  the  term  of  employment.  The  de- 
fendant was  also  a  director  and  vice  president  of  plaintiff.  It  was 
stated  on  the  argument  that  his  term  of  office  as  such  would  expire  in 
January  next.  The  defendant  was  discharged  on  June  12,  1919,  pur- 
suant to  a  resolution  by  the  directors  of  the  plaintiff,  which  recited 

^s»Foz  other  cases  see  same  topic  &  KEY-NUMBER  in  all  Key-Numbered  Digests  ft  Indexes 

Digitized  by  VjOOQIC 


468  178  NEW  YORK  8UPPLBMBNT  (Sup.  Ct 

in  brief  that  defendant  had  made  an  unwarranted  attack  upon  the 
character  of  the  president  and  general  manager.  It  was  resolved  that 
because  of  that,  and  defendant's  refusal  to  work  with  the  manager,  he 
should  be  discharged.  The  complaint  sets  forth  that,  after  defend- 
ant was  discharged,  he  declared  to  plaintiff  that  he  would  disregard 
the  resolution  and  would  continue  to  come  to  the  premises  and  engage 
in  business  there  until  his  contract  of  employment  ended  on  November 
1,  1920;  that  defendant  has  done  so,  attending  at  plaintiff's  prjemises 
from  9  a.  m.  to  5  p.  m.  daily,  and  has  assumed  to  act  as  when  em- 
ployed. It  is  fui;ther  alleged  that  his  presence  interferes  with  the 
president  and  general  manager  in  the  disdiarge  of  his  duties;  that 
defendant's  attendance  tends  to  destroy  the  eSSciency  and  discipline 
of  plaintiff's  sales  force  and  employes;  that  if  defendant  is  not  re- 
strained there  will  be  a  loss  in  sales  and  of  customers,  and  breach  of 
duty  by  other  employes  causing  irreparable  damage;  that  defendant 
has  an  adequate  remedy  at  law  for  damages  for  alleged  wrongful  dis- 
charge, as  plaintiff  has  a  paid-up  capital  of  $250,000.  It  is  further 
alleged  that  defendant,  as  vice  president,  is,  under  the  by-laws,  only 
to  perform  such  duties  "as  may  be  assigned  to  him  by  the  board  of 
directors" ;  that  no  duty  has  been  assigned. 

While  the  defendant  denies  in  his  answering  affidavit  that  he  made 
the  statements  upon  which  the  resolution  discharging  him  was  based, 
it  is  obvious  from  a  reading  of  his  affidavit  that  he  is  antagonistic,  to 
express  it  conservatively,  to  the  president  and  general  manager.  De- 
fendant denies  that  his  attendance  at  the  plaintiff's  place  injures  the 
business  or  tends  to  disrupt  it.  It  clearly  appears  that  he  insists  upon 
fulfilling  his  former  duties,  notwithstanding  his  discharge.  He  should 
not  be  permitted  to  ignore  the  discharge,  and  he  should  be  restrained 
from  doing  so.  Star  Fire  Insurance  Co.  v.  Ring,  118  App.  Div.  107, 
103  N.  Y.  Supp.  137. 

The  order  should  provide  that  the  defendant  be  restrained  from  act- 
ing or  claiming  to  act  as  assistant  general  manager,  and  from  perform- 
ing or  attempting  to  perform  any  act  or  acts  similar  to  those  per- 
formed by  him  by  virtue  of  his  employment  as  said  assistant  general 
manager  prior  to  his  discharge  on  June  12,  1919,  but  not  restraining 
him  from  performing  his  duties  as  director.  In  permitting  the  de- 
fendant to  act  as  director  we  recognize  the  fact  that  there  is  more  to 
the  duties  of  such  office  than  merely  attending  directors'  meetings. 
Nevertheless,  we  do  not  anticipate  that  the  defendant  will  be  unwise 
enough  to  seek  to  nullify  the  effect  of  the  injunction  by  interfering  with 
the  conduct  of  plaintiff's  business  under  the  guise  of  performing  his 
duties  as  director. 

The  order  denying  plaintiff's  motion  should  be  reversed,  with  $10 
costs  and  disbursements,  and  the  motion  granted,  as  above  stated, 
with  $10  costs.    Order  filed.    All  concur. 
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0*NEIE  V.  McKINLET  MUSIC  CO. 

(Supreme  Court,  Appellate  Divislcm,  First  Department    November  7,  1919.) 

1.  BviDKNCB  i>  1 1 112(4) — ^Pabol  xvidenoc  showinq  details  afteotino  wbit- 

XNO  ADMIBSIBIJB. 

The  written  contract  being  merely  defendant's  letter  agreeing,  in  con- 
sideration of  plaintiffs  suggesting  and  putting  into  operation  his  plan  of 
leasing  or  selling  phonograph  "which  is  furnished  with  the  Root  Popular 
Music  Assortment/*  to  pay  him  a  commission  on  all  moneys  collected  for 
said  rental  and  sale,  defendant,  to  show  the  full  agreement,  could  intro- 
duce the  details  of  plaintiff's  plan  as  worked  out  by  himself  in  writing. 

2.  Evidence  ^=s>442(4)— Parol  evidence  of  convebsation  pbiob  to  ob  con- 

temporaneous WITH  WRITING. 

Conversations  between  the  parties,  prior  to  defendant  signing  a  letter 
agreeing,  In  consideration  of  plaintiff's  plan  of  leasing  or  selling  the  phono- 
graph furnished  with  a  certain  music  assortment,  to  pay  him  a  commis- 
sion on  money  collected  for  said  rental  and  sale,  are  admissible;  they 
not  varying  the  terms  of  the  letter,  but  merely  augmenting  the  effect  of 
the  writings,  which  plaintiff  had  made,  in  disclosing  the  full  nature  of 
the  plan. 

3.  Contracts  «s»175(2) — Evidence  showing  pbactical  constbuction  admis- 

siblb. 

Evidence  showing  the  practical  construction  placed  on  the  agreement 
while  the  parties  thereto  were  working  under  it  Is  admissible  In  no- 
tlon  on  it. 

Appeal  from  Special  Term,  New  York  County. 

Action  by  Liana  R.  O'Neil  against  the  McKinley  Mnsic  Company. 
From  a  judgment  on  a  verdict  for  plaintiff,  and  from  an'order  denying 
a  new  trial,  defendant  appeals.    Reversed,  and  new  trial  ordered. 

Argued  before  CLARKE,  P.  J.,  and  LAUGHLIN,  SMITH,  PAGE, 
and  PHILBIN,  JJ. 

Young  &  Hughes,  of  New  York  City  (James  A.  Hughes,  of  New 
York  City,  of  counsel,  and  James  I.  Cuff,  of  New  York  City,  on  the 
brief),  for  appellant. 

Samuel  J.  Rawsk,  of  New  York  City,  for  respondent. 

PHILBIN,  J.  This  is  an  action  by  the  assignee  of  an  employe 
against  employer  for  commissions  alleged  to  be  due.  The  plaintiff  re- 
lied upon  the  following  letter  addressed  to  her  assignor  and  admittedly 
signed  by  the  defendant: 

"Chicago,  Feb.  23,  1916. 
"R,  L,  O'Neil,  New  York,  N.  T.— Dear  Raymond:  In  consideration  of  yonr 
suggesting  and  putting  into  operation  your  plan  of  leasing  or  selling  the  phono- 
graph which  is  furnished  with  the  Root  Popular  Music  Assortment,  we  agree 
to  pay  you,  over  and  above  your  present  salary  of  $6,000  per  year,  50  per  cent, 
of  all  moneys  collected  for  said  rental  and  sale  of  sieild  phonograph  after  de- 
ducting our  salesmen's  commissions  on  the  same.  We  will  make  a  settlement 
with  you  on  this  phonograph  a/c  at  least  once  a  year. 

''Yours  truly,  McKinley  Music  Company, 

"Wm.  McKinley,  Pros." 

[1]  The  plaintiff  alleged  in  her  complaint  that  her  assignor  had  sug- 
gested  and  put  into  operation  the  plan  referred  to  in  the  foregoing 
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letter.  The  assignor  on  the  trial  testified  that  he  had  done  so,  and  also 
testified  as  to  what  the  plan  was.  Notwithstanding  such  testimony, 
when  the  defendant  sought  to  introduce  certain  evidence,  hereinafter 
discussed  at  length,  in  order  to  show  its  version  of  the  plan,  the  trial 
court  declined  to  allow  the  evidence  to  be  received.  As  a  result,  only 
plaintiff's  version  was  before  the  court,  and  a  verdict  was  directed  in 
her  favor.  We  have  reached  the  conclusion  that  reversible  error  was 
committed  in  thus  closing  the  door  to  the  defendant. 

Except  in  barest  outline,  the  letter  of  February  23d  gives  no  expla- 
nation of  the  assignor's  plan.  Nor  is  the  meaning  of  the  phrase  "Root 
Popular  Music  Assortment"  made  clear.  The  two  sheets  of  paper 
sought  to  be  introduced  in  evidence  by  the  defendant,  not  only  reveal 
certain  calculations  made  by  the  assignor,  but  also  tend  to  show  that 
the  said  music  assortment  included  950  sheets  of  music,  19  phonograph 
records,  1  phonograph,  15  wire  pockets,  and  250  catalogues.  They 
also  tend  to  show  that  the  defendant  had  in  operation  a  selling  plan 
that  netted  it  a  gross  profit  of  $31.86,  and  that  part  of  that  plan  involv- 
ed a  g^ft  of  the  phonograph  to  the  purchaser  of  the  assortment.  They 
also  reveal  the  new  plan  of  plaintiff's  assignor.  That  plan  contem- 
plated the  selling  or  leasing  of  the  phonograph,  instead  of  giving  it 
away,  the  increase  of  the  sale  price  of  the  assortment  from  $76  to 
$106,  the  increase  of  salesmen's  commissions  from  $10  to  $17.50,  the 
increase  of  defendant's  profit,  and  the  dividing  of  the  increased  profit 
equally  between  the  defendant  and  the  assignor.  Such  evidence  does 
not  tend  to  vary  or  contradict  the  terms  of  the  letter,  but,  on  the  con- 
trary, puts  us 'into  the  position  occupied  by  the  employ^  and  employer 
at  the  time  the  letter  was  written,  defines  and  discloses  the  scope  of 
the  plan,  and  enables  us  better  to  understand  the  subject-matter  of 
agreement. 

It  is  the  claim  of  the  plaintiff  that  her  assignor  was  entitled  to  a 
commission  on  phonographs  sold  or  leased,  irrespective  of  the  make-up 
of  the  assortment.  On  the  other  hand,  defendant  claims  that  the  sale 
or  leasing  of  the  phonographs  was  merely  incidental  to  the  sale  of  the 
assortment,  and  that  each  assortment  was  to  contain  not  less  than  950 
sheets  of  music.  The  letter  in  question  does  not  make  clear  which 
contention  is  correct.  Nor  is  either  contention  at  variance  with  the 
terms  of  the  letter.  In  such  case  it  is  proper  that  the  details  of  the 
assignor's  plan,  as  worked  out  by  himself  in  writing,  should  be  intro- 
duced in  evidence,  in  order  to  show  the  full  agreement.  Ragette  v. 
Maxwell  Co.,  188  App.  Div.  715,  177  N.  Y.  Supp.  225;  Leifer  v. 
Scheinman,  179  App.  Div.  665,  167  N.  Y.  Supp.  105. 

[2]  Defendant  als6  sought  to  introduce  testimony  of  conversations 
between  the  assignor  and  defendant's  president.  Such  conversations 
were  excluded  on  the  ground  that  they  occurred  prior  to,  or  contem- 
poraneous with,  the  signing  and  delivery  of  the  letter  of  February 
23d,  and  were  merged  therein.  By  that  riiling  the  defendant  was  pre- 
vented from  showing  that  the  "Root  Popular  Music  Assortment"  was 
to  be  continued  as  an  assortment  of  950  sheets  of  music,  that  such  as- 
sortment was-  thereafter  in  all  cases  to  be  sold  at  not  less  than  $106, 
and  that  the  increase  to  that  fixed  price  vvas  the  inducement  for  de- 
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fendanfs  promise  to  pay  the  assignor  (in  addition  to  a  fixed  salary  of 
$6,000  a  year)  one-half  of  the  increased  profits.  Such  facts  would  not 
operate  to  vary  the  terms  of  the  letter,  but  merely  to  augment  the  ef- 
fect of  the  two  written  sheets  in  disclosing  the  full  nature  of  the  plan. 
The  conversations  should  therefore  have  been  admitted. 

[3]  Any  evidence,  such  as  Defendant's  Exhibits  for  Identification 
B  and  C,  which  shows  the  practical  construction  placed  upon  the  ^ree- 
ment  by  the  defendant  and  the  assignor,  while  the  latter  was  working 
under  the  agreement,  should  also  be  admitted  on  the  new  trial. 

The  judgment  and  order  should  be  reversed,  and  a  new  trial  or- 
dered, with  costs  to  anpellant  to  abide  the  event.  Order  filed.  All 
concur. 


(100  Misc.  Rep.  243) 

PALMER  et  al.  ▼.  ROTARY  REALTY  CO.,  Inc.,  et  aL 

(Supreme  Ck»urt,  Special  Term,  Kings  County.    November  10,  1019.) 

1.  DiSCOVSBT  ^s»41 — SCOPB  OF  BXAMINATION  BBFOBB  TBIAL. 

In  an  action  involving  realty,  where  plaintiffs  claimed  that  a  deed  was 
In  fact  a  mortgage,  Tield  that,  though  they  were  entitled  to  examine  de- 
fendants before  trial,  the  examination  should  not  extend  to  the  receipts 
and  disbnrsements  made  by  defendants  with  respect  to  the  realty,  for 
plaintiffs  would  not  be  entitled  to  an  accounting  untU  they  established 
their  right  to  an  accounting. 

2.  OOUBTS  ^=»481 — ^POWEB  OF  JUDGE  OF  ONE  COUBT  TO  VACATE  OBDEB  OF  XUDGE 

OF  ANOTHBB  COUBT. 

In  an  action  begun  in  Kings  county,  in  which  an  order  was  entered  for 
the  examination  of  defendants  before  trial,  such  examination  was  directed 
to  be  held  in  New  York  county,  in  which  the  defendants  resided,  held  that, 
as  the  judge  before  whom  such  examination  is  held  sits  as  a  judge  out  of 
court,  under  (3ode  Civ.  Proc.  |  873,  such  Judge  could  not,  under  sections 
772,769,  vacate  the  order  entered  by  the  court  of  Kings  county. 

Action  by  Rose  M.  Palmer  and  another  against  the  Rotary  Realty 
Company,  Incorporated,  and  others.  On  motion  to  vacate  or  modify 
an  order  made  by  Justice  Cropsey  for  defendants'  examination  before 
trial.  Order  modified  and  affirmed,  and  order  entered  by  Mr.  Justice 
Hendrick  vacated. 

Bernard  H.  Arnold,  of  New  York  City,  for  the  motion. 
Rose  M.  Palmer,  of  Brookl)m,  opposed. 

BENEDICT,  J.  This  is  a  motion  to  vacate  or  modify  an  order 
made  by  Mr.  Justice  Cropsey  for  defendants'  examination  before 
trial. 

[1 J  I  think  the  plaintiffs  are  entitled  to  examine  the  defendants  be- 
fore trial  with  respect  to  all  the  matters  specified  in  the  order,  except 
the  items  of  receipts  and  disbursements  for  the  property  mentioned 
in  said  order.  Those  are  matters  into  which  plaintiffs  are  privileged 
to  inquire  only  after  they  have  established  their  right  to  an  accounting. 
If,  on  the  trial,  the  court  shall  determine  that  the  deed  given  by  the 
plaintiffs  to  the  defendant  Rotary  Realty  Company,  Incorporated,  was 
in  fact  a  mortgage,  then  an  accounting  will  be  directed  by  interlocu- 
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tory  judgment,  on  which  all  matters  respecting  defendants'  receipts 
and  disbursements  on  account  of  the  premises  in  question  can  be  in- 
quired into. 

•  So  far  as  the  direction  for  the  production  of  books  and  papers 
is  concerned,  I  cannot  see  that  the  books  and  papers  mentioned  in  the 
order,  or  in  the  affidavit  on  which  it  was  granted,  will  be  helpful  to 
plaintiffs  in  proving  any  of  the  matters  which  they  must  prove  in  order 
to  obtain  an  interlocutory  judgment  for  an  accounting. 

A  question  of  practice  is,  however,  presented,  which  I  think  should 
be  fully  discussed,  because  by  lack  of  attention  to  certain  plain  and  sim- 
ple rules  of  procedure  a  situation  has  been  created  which  ought  not 
to  be  possible  in  any  orderly  system  of  jurisprudence.   • 

[2]  Because  the  persons  to  be  examined  were  not  residents  of  Kings 
county,  the  examination  was  directed  to  be  held  before  the  justice  of 
this  court  holding  Special  Term,  Part  II,  in  New  York  county.  On  the 
return  day  of  the  order,  defendants'  attorney  applied  to  Mr.  Justice 
Hendrick,  who  was  there  sitting,  to  vacate  or  modify  the  order,  and  he 
made,  it  is  stated,  an  oral  decision,  directing  a  modification  of  the  or- 
der by  striking  out  the  two  paragraphs  hereinbefore  referred  to.  An 
order  was  made  by  him  in  the  form  of  a  court  order,  dated  October 
18th  or  October  20th  (it  is  not  clear  which),  striking  out  only  one  para- 
graph of  the  order  directing  the  examination,  leaving  in  the  paragraph 
relating  to  the  books,  and  directing  the  examination  to  proceeid  on 
October  20th.  On  the  latter  date,  on  motion  of  the  defendants'  attor- 
ney, Mr.  Justice  Hendrick  vacated  this  order,  and  made  another  order 
striking  out  both  of  said  paragraphs,  and  setting  the  examination  for 
the  22d.  On  the  24th  he  made  another  order  vacating  the  order  of 
October  20th,  which  vacated,  the  order  of  October  18th.  It  would 
seem,  therefore,  that  he  intended  to  restore  the  order  of  October  18th, 
which  struck  out  only  one  paragraph  of  Mr.  Justice  Cropsey's  order. 
None  of  these  several  orders  appears  to  have  been  entered  in  Kings 
county,  where  this  action  is  triable.  On  the  several  occasions  when 
the  parties  appeared  in  court,  defendants'  attorney  refused  to  proceed 
with  the  examination,  and  finally  made  a  motion,  on  order  to  show 
cause  containing  a  stay,  returnable  at  Special  Term,  Part  I,  in  New 
York  county  to  vacate  Mr.  Justice  Cropsey's  order.  This  he  was  al- 
lowed to  withdraw,  and  he  subsequently  brought  on  the  motion  now 
before  the  court. 

The  doubt  presented  is  whether  I  should  entertain  a  motion  which 
was  apparently  made  and  passed  upon  by  Mr.  Justice  Hendrick,  and 
whose  order,  that  of  October  18th,  apparently  still  stands.  I  think, 
however,  that  the  action  to  vacate  was  improperly  made  before  Mr. 
Justice  Hendrick.  The  Civil  Code  provides  that  an  order  made  by  a 
judge  of  the  court  out  of  court  may  be  vacated  or  modified  without  no- 
tice by  the  judge  who  made  it,  or  upon  notice  by  him,  or  by  the  court. 
Section  772.  It  is  also  provided  that  a  motion  on  notice  must  be  made 
in  a  county  within  the  judicial  district  containing  the  county  in  which 
the  action  is  triable,  or  in  a  county  adjoining  the  county  in  which  the 
action  is  triable,  and  that  a  motion  upon  notice  cannot  be  made  in  the 
First  judicial  district  in  an  action  triable  elsewhere.    Section  769.   The 
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judge  before  whom  the  exsonination  is  held  sits  as  a  judge  out  of  court. 
Section  873.  Hence  no  application  could  properly  be  made  on  the  re- 
turn day  to  Mr.  Justice  Hendrick  to  vacate  or  modify  Mr.  Justice 
Cropsey's  order.  If  the  motion  made  before  Mr.  Justice  Hendrick 
can  be  regarded  as  addressed,  not  to  him,  as  a  Judge  out  of  court,  but 
to  the  court,  and  if,  further,  plaintiffs  may  be  deemed  to  have  waived 
the  requirement  that  it  be  made  on  notice,  it  was  still  improper  to 
make  it,  because  it  was  a  motion  which  could  only  be  made  in  Kings 
county,  or  in  some  county  of  the  Second  judicial  district,  and  not  in  the 
First  judicial  district. 

Hence  I  conclude  that  Mr.  Justice  Hendrick,  whether  sitting  as  a 
judge  out  of  court,  or  sitting  in  court,  had  no  power  to  entertain  the 
motion  to  vacate  or  modify  Mr.  Justice  Cropsey's  order,  and  his  order, 
which  still  stands,  is  void.  Harris  v.  Clark,  10  How.  Prac.  415,  424. 
Part  of  the  relief  asked  on  this  motion  is  the  vacation  of  that  order, 
the  first  one  made  by  Mr.  Justice  Hendrick,  which  relief  is  granted. 

The  motion  to  vacate  Mr.  Justice  Cropsey's  order  is  denied,  with  $10 
costs  to  the  plaintiffs.  Mr.  Justice  Cropsey's  order  will,  however,  be 
modified,  by  striking  out  the  following  provisions : 

"The  items  of  receipts  and  disbursements  for  property  Nos.  1594-1596  East- 
em  Parkway,  borough  of  Brooklyn,  city  of  New  York. 

**Further  ordered:  That  the  defendant  Rotary  Bealty  Company,  Incorporat- 
ed, produce  at  the  examination  before  trial  aU  books  of  account,  check  books, 
Touchers,  paid  bills,  or  other  papers  concerning  the  above  premises." 

The  examination  will  proceed  on  November  13,  1919,  before  a  jus- 
tice of  this  court  sitting  at  Special  Term,  Part  II,  in  New  York  county. 
Submit  order  in  conformity  with  this  decision. 


(106  Misc.  Bep.  438) 

OOOK  ▼.  WILSON  et  al. 

ACTORS'  EQUITY  ASS'N'S   CASE, 

(Supreme  Ckmrt,  Special  Term,  New  Xork  County.    August,  1919.) 

1.  lNJtnfCTION^B»101(l) — ^INTEBFEBBNCB   WrTH  PBOFBBTT  BIGHTS  BY  fflBIKXNG 

BHPLOTtS. 

The  right  of  one  who  is  conducting  a  theater  to  have  the  public  al- 
lowed free,  unobstructed  access  to  such  theater,  and  to  hare  an  un- 
.  restricted  privilege  to  deal  with  them,  is  a  property  right,  interference 
with  which  wUl  be  protected  by  injunction  as  against  the  acts  of  striking 
employ^. 

2.  MaBXKB   ▲HD    SBBVAITT    ^=»339 — (TONSPIBAOT    TO    PBOGUBB    BBBACH    OF    GON- 

TBACT. 

It  is  unlawful  for  an  association  of  actors  to  conspire  to  procure 
Other  actors  to  break  valid  existing  contracts  with  the  managers  of 
theaters,  regardless  of  the  means  or  persuasion  employed,  whether  legal 
or  illegal. 

3.  iNJUNCmON    ^S>101(1) — CONSPIBACT    TO    INpUCB    BBEACH    OF    CONTBACT    BY 

dOTX^T^S  ' 

Although  courts  will  not  enforce  performance  of  contracts  for  personal 
services,  theatrical  managers  as  individuals  may,  by  injunction,  restrain 
the  members  of  an  ''actors'  equity  association"  from  craspiring  to  com- 
pel or  induce  employes  to  violate  valid  subsisting  contracts,  for  the  pur- 
I)ose  of  obtaining  recognition  of  such  association  by  theatrical  man- 
agers. 

^s»For  other  cases  see  some  topic  A  KEY-NUMBER  in  all  Key-Numbered  Digests  4k  Indexes 
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Action  by  Charles  Emerson  Cook  against  Francis  Wilson,  individual- 
ly and  as  president  of  the  Actors'  Equity  Association,  and  others,  for 
an  injunction.    Injunction  granted. 

Davies,  Auerbach  &  Cornell,  of  New  York  City  (Bainbridge  Colby, 
Charles  H.  Tuttle,  William  Klein,  and  Carl  E.  Peterson,  all  of  New 
York  City,  of  counsel),  for  plaintiff. 

Paul  N.  Turner,  of  New  York  City  (Justus  Sheffield,  M.  E.  Harby, 
and  Martin  W.  Littleton,  all  of  New  York  City,  pi  counsel),  for  de- 
fendants. 

HENDRICK,  J.  This  is  one  of  several  actions  brought  by  various 
individuals  against  the  defendant  Wilson  and  others,  to  restrain  the  de- 
fendants in  3iese  several  actions  from  conspiring  together  to  cwnpel 
or  induce  employes  of  the  various  plaintiffs  to  violate  subsisting  con- 
tracts, and  to  leave  the  employ  of  the  plaintiffs  while  such  contracts 
are  in  force,  to  the  end  that  the  plaintiffs  may  be  compelled  to  recog- 
nize the  Actors'  Equity  Association  in  their  dealings  with  actors.  This 
is  not  in  any  phase  an  action  between  the  so-called  Managers'  Associa- 
tion and  the  defendants.  The  Managers'  Association  is  not  a  party  to 
these  actions. 

The  actions  are  brought  by  individual  employers,  based  on  the  al- 
legations in  the  complaint  that  valid  personal  contracts  exist  between 
the  various  plaintiffs  and  the  individual  actor  defendants,  which  indi- 
vidual contracts,  at  the  time  of  the  beginning  of  these  actions,  were  in 
force  and  had  not  expired.  The  plaintiffs  are  individual  managers  of 
their  own  business,  and  it  is  claimed  by  them  that  these  contracts  are 
valid,  existing  contracts  between  a  person  in  the  theatrical  business 
(known  as  a  manager)  and  a  player,  by  which  contracts,  in  general 
terms,  the  player  has  contracted  for  a  specified  sum  to  render  his  per- 
sonal service  for  a  stated  time,  which  had  not  expired  at  the  time  of 
the  beginning  of  these  actions.  These  employers  ask  an  injunjction  to 
restrain  the  defendants  whose  contracts  have  not  expired  by  their 
terms,  and  to  restrain  the  defendant,  the  Actors'  Equity  Association, 
from  in  any  way  interfering,  by  persuasion  or  threat  or  intimidation, 
or  by  any  other  means,  between  the  employer  and  his  employe,  to  the 
end  of  inducing  or  compelling,  by  intimidation  or  otherwise,  the  em- 
ploye to  violate  his  contract  with  his  employer,  to  the  end  that  by  ac- 
complishing the  breaking  of  individual  contracts  which  are  in  force, 
and  by  doing  that  generally,  in  relation  to  all  individual  contracts  be- 
tween the  individual  actor  and  the  individual  employer,  it  may  compel 
another  outside  organization,  not  a  party  to  these  suits,  but  composed 
of  the  managers,  and  known  as  the  Producing  Managers'  Association, 
and  also  employers  of  actors  generally,  to  recognize  the  Actors'  Equity 
Association,  and  to  deal  with  actors  in  relation  to  future  and  to  pres- 
ent contracts  only  through  the  Actors'  Equity  Association. 

In  apidying  for  a  temporary  injunction  the  plaintiffs  set  forth,  by 
affiadvit,  a  great  many  acts  which  they  claim  are  illegally  participated 
in  by  the  individual  defendants,  and  also  participated  in  by  a  third 
agency,  which  is  not  a  party  to  these  contracts,  namely,  the  Actors' 
Equity  Association,  which  acts,  they  claim,  are  not  only  illegal  and  un- 
justifiable, but  are  done  for  the  purpose  of  compelling  the  Managers' 
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Association  and  the  managers  generally  and  individually  to  recognize 
the  Actors'  Equity  Association,  and  to  compel  managers  to  deal  in  re- 
lation to  the  employment  of  actors  and  actresses  through  and  with 
the  sanction  of  the  Actors'  Equity  Association.  They  allege  that  in 
pursuance  of  that  plan  to  compel  the  recognition  of  the  Actors'  Equity 
Association  the  Equity  Association  has  induced  these  individual  de- 
fendants to  violate  their  present  subsisting  contracts  in  pursuance  of 
a  scheme  to  induce  or  coerce  generally  actors  and  actresses  into  a 
violation  of  their  contracts,  to  the  end  that  they  may  cripple  the  busi- 
ness of  the  employers  to  such  an  extent  that  they  will  be  forced,  in  or- 
der to  avoid  irreparable  damage  and  loss,  to  recognize  the  Actors' 
Equity  Association. 

We  do  not  need  to  go  into  the  details  of  the  facts  that  have  been 
set  forth  to  enlighten  the  court  as  to  the  things  that  have  been  done, 
so  that  the  court  may  reach  a  conclusion  that  it  is  for  the  purpose 
above  named  that  these  actors  have  violated  their  contracts,  and  that 
it  is  for  this  purpose  that  the  strike  now  going  on  is  being  conducted. 
In  other  words,  the  fundamental  fact  here  is,  as  it  appears  to  me,  that 
there  is  an  effort  on  behalf  of  an  orgjanization  not  a  party  to  these 
contracts  to  compel  managers  to  recognize  that  association.  Now,  that 
being  the  undisputed  fact,  there  is  no  question  of  the  illegality,  not 
only  of  the  acts  of  these  actor  defendants,  but  of  the  Actors'  Associa- 
tion. Before  me  there  are  no  papers  and  no  allegations  of  any  ill^al 
act  on  the  part  of  the  manager  plaintiffs  or  employers  in  these  cases. 
There  is  nothing  before  me  to  indicate  any  illegal  act  by  them  which 
could  by  any  means  be  construed  as  a  violation  of  the  existing  con- 
tracts between  them  and  their  employes,  the  actors,  who  are  involved 
in  these  separate  actions.  I  have  before  me  simply  the  proof  of  le- 
gal subsisting  contracts  which  have  been  breached  by  the  defendant 
actors.  There  is  nothing  to  controvert  that.  No  opposing  affidavits 
are  filed,  and  there  is  nothing  before  me  to  controvert  the  truth  of  the 
various  affidavits  that  have  been  filed  in  support  of  this  motion.  So 
that,  as  the  facts  alleged  by  the  plaintiffs  are  not  controverted  by  the 
defendants,  it  comes  to  me  only  to  declare  the  law  governing  these  ac- 
tions, and  to  provide  for  the  enforcement  of  the  law. 

[1]  This  legal  situation  seems  almost  to  dispose  of  itself.  The  law 
is  too  well  settled  to  admit  of  argument.  The  actions  of  the  actors  and 
of  the  Actors'  Association,  which  have  for  their  object  the  obstruction 
of  the  public  in  going  to  the  theaters  peacefully  and  freely  and  without 
molestation,  are  unlawful ;  the  acts  of  the  strikers,  as  they  are  called, 
which  interfere  with  that  right,  and  with  the  right  of  the  managers 
to  have  the  public  come  freely  to  them,  and  to  trade  with  them  with- 
out obstruction,  whether  those  acts  be  acts  of  threat  or  persuasion,  of 
themselves  are  a  violation  of  law.  The  right  of  a  man  to  do  business, 
the  rights  founded  on  private  contract  between  individuals,  are  prop- 
erty rights.  It  is  a  property  right  for  these  men  who  are  running 
theaters  to  have  the  public  allowed  free,  unobstructed  access  to  their 
theaters  and  an  unrestricted  privilege  to  deal  with  them.  That  is  as 
much  a  property  right  as  is  the  ownership  of  the  theaters  themselves ; 
and  if  there  be  any  interference,  by  obstruction  or  otherwise,  with 
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tliat  property  right  which  leads  to  the  destruction  of  the  manager's 
bushiess,  such  interference  is  illegal  as  much  as  would  be  the  act  of  a 
person  who  took  a  lighted  torch  and  applied  it  to  the  theater  and  birni- 
ed  it  down. 

The  very  recent  case  of  Auburn  Draying  Co.  v.  Wardell,  227  N.  Y. 
1,  124  N.  E.  97,  was  one  very  similar  to  the  case  under  consideration, 
and  in  that  the  law,  which  has  been  so  frequently  stated  by  the  courts, 
was  reiterated,  namely,  that  interference  between  the  public  and  the 
plaintiif  is  interference  with  a  property  right,  is  illegal,  and  will  be 
enjoined.  I  wish  to  emphasize  die  clear  distinction  between  the  right 
of  an  employe  to  decline  to  enter  into  a  contract,  which  he  may  do  for 
any  reason,  and  the  right  of  employes  to  conspire  together  to  destroy 
the  business  of  their  employers,  to  the  end  that  they  may  compel  those 
employers  to  recognize  any  outside  agency  in  the  transaction  of  business 
between  them.  If  an  actor  breaks  his  contract  with  his  employer,  a 
court  of  equity  will  not  interfere  between  the  employer  and  the  em- 
ploye, to  the  end  of  compelling  the  employe  to  fulfill  his  contract. 

The  courts  will  not  seek  to  enforce  the  performance  of  a  contract 
for  personal  services,  but  will  leave  the  person  aggrieved  to  his  remedy 
at  law.  The  actors  may  break  their  contracts,  individually  or  all  of 
them,  with  or  without  reason.  That  is  between  themselves,  their  con- 
sciences, and  their  employers.  The  court  will  not  interfere  to  compel 
them  to  fulfill  their  contracts.  The  reason  is  that  the  law  recognizes 
the  fact  that  it  is  usually  impossible  to  compel  the  performance  of  a 
contract  for  personal  services.  Obviously  a  court  cannot  make  an 
actor  act,  and  so,  if  an  actor  breaks  his  contract,  the  manager  is  left 
to  his  action  for  damages  or  to  an  equity  action  to  restrain  the  actor 
from  performing  under  employment  from  another  during  the  term  of 
the  broken  contract;  and  in  those  cases,  which  are  recognized  by  the 
courts,  where  the  services  of  the  actors  are  of  an  unusual,  unique 
character,  the  courts  will  enjoin  such  actor  who  has  violated  his  con- 
tract from  appearing  in  other  emplo3mient.  The  actors  have  a  perfect 
right  to  combine  together,  to  form  a  union,  to  join  a  society  such  as 
the  Actors'  Equity  Association,  for  the  purpose  of  promoting  the 
welfare  of  the  actors  generally  or  individually.  They  may  unite  in 
saying  that  they  will  not  work  for  an  employer  who  does  not  recognize 
such  society.  They  have  a  right  to  make  their  own  conditions  for  their 
own  employment,  and  they  are  at  liberty  to  do  so,  and  if  their  acts 
conform  with  the  law  in  effecting  that  purpose,  such  organization  is 
perfectly  lawful,  and  not  only  would  not  be  criticized,  but  I  think  it 
would  be  approved  generally  by  the  citizens,  and  certainly  by  the 
courts.  That  applies  to  contracts  and  to  efforts  to  obtain  contracts  in 
the  future. 

[2]  But  when  valid  contracts  exist  between  individuals,  those  con- 
tracts are  sacred,  and  to  induce  a  person  to  violate  them  for  any  pur- 
pose is  an  unlawful  act,  and  that  no  matter  what  the  means  of  per- 
suasion be,  whether  legal  or  illegal.  It  is  unlawful  for  one  by  legal 
means  to  persuade  anoSier  to  do  an  unlawful  act,  and  the  violation  of 
a  contract  is  an  unlawful  act.    So  that  if  this  Actors'  Equity  Assoda- 
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tion,  or  these  actor  defendants,  counsel  or  aid  or  abet,  for  any  purpose, 
an  individual  actor  to  the  end  that  he  may  violate  his  existing  con- 
tract for  the  purpose  of  accomplishing  some  ulterior  object,  such  ac- 
tion is  illegal,  no  matter  what  the  ulterior  purpose  be.  The  end  does 
not  justify  the  means.  The  general  purpose  of  the  Actors'  Equity  As- 
sociation is  to  improve  the  condition  of  the  actors,  to  get  better  terms, 
higher  wages,  and  equitable  contracts  from  the  managers.  This  they 
have  every  right  to  do.  It  is  a  legal  and  justifiable  and  a  praiseworthy 
object,  and  there  are  ample  means  of  accomplishing  those  objects 
through  the  agency  of  the  association,  without  resorting  to  illegal  meth- 
ods. An  appeal  to  an  actor  on  the  ground  that  he  should  violate  his 
contract  with  his  employer,  because  there  is  an  alleged  moral  or  any 
other  kind  of  an  obligation  higher  than  his  contract,  is  an  immoral  and 
illegal  act.  An  appeal  to  any  employe  to  violate  the  law  on  the  ground 
of  a  higher  moral  obligation,  either  to  his  fellow  actors  or  to  his  as- 
sociation, is  not  only  illegal,  but  it  is  un-American,  opposed  to  our 
principles  of  government,  which  is  founded  largely  on  the  sanctity  of 
contracts  and  the  right  of  the  individual  to  contract  for  himself.  An 
appeal  to  an  employe  to  violate  the  law  because  of  an  alleged  superior 
moral  obligation  to  any  society  is  illegal.  It  is  anarchy,  pure  and  sim- 
ple, to  assert  in  practice  that  the,  obligation  of  any  member  of  an  or- 
ganization to  that  organization  is  higher  than  his  obligation  to  obey  the 
law. 

No  fact  in  these  actions  is  controverted.  The  defendants  submit 
no  affidavits;  nothing,  in  fact,  to  show  me  that  all  the  allegations  of 
the  complaint,  as  fortified  by  the  accompanying  affidavits,  are  not  true. 
It  is  established  without  contradiction  that  the  subsisting  contracts  are 
valid  individual  contracts  between  individuals,  and  that  for  the  purpose 
of  forcing  the  plaintiffs  to  recognize  the  Actors'  Equity  Association 
illegal  means  are  being  employed  to  induce  or  to  coerce  actors  into  a 
violation  of  their  contracts.  As  to  future  contracts,  as  I  have  said, 
the  actors  may  do  as  they  please;  but  subsisting  contracts  must  not  be 
interfered  with  for  any  ulterior  purpose,  either  by  themselves  or  by 
any  third  agency.  This  is  the  rule  repeatedly  enunciated  by  the  Unit- 
ed States  Supreme  Court  and  by  the  Court  of  Appeals  of  this  state. 
I  am  announcing  no  new  law,  nor  am  I  applying  any  new  principles  in 
the  cases  before  us.  The  Actors'  Association  and  the  individual  ac- 
tors must  do  no  act  for  the  purpose  of  inducing  or  which  tends  to  in- 
duce the  public  not  to  patronize  the  playhouses,  which  act  would  tend 
to  destroy  such  patronage  and  thus  destroy  the  property  of  the  plain- 
tiff. They  must  not  do  any  act  that  has  that  for  its  purpose,  to  the 
end  that  the  managers  may  be  forced  to  recognize  the  Actors'  Associa- 
tion. They  may  go  on  and  do  all  legal  acts — ^may  get  every  actor  and 
actress  iii  the  city  to  join  the  association,  if  they  can.  They  may  say 
that  they  will  never  work  for  any  manager  unless  such  manager  recog- 
nizes the  Actors'  Equity  Association ;  that  they  will  never  make  a  new 
contract  with  such  managers ;  that  they  will  make  such  terms  and  con- 
ditions as  they  like  for  their  future  employment,  either  as  individuals 
or  as  a  body ;  but  they  must  not  attempt  to  obtain  the  violation  or  can- 
cellation of  subsisting  contracts. 
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It  was  suggested  on  the  argument,  by  counsel  for  the  defendants, 
that  the  Managers'  Association  is  an  illegal  combination,  having  for  its 
purpose  the  unjust  denial  to  actors  and  actresses  of  their  rights,  to  the 
end  of  forcing  contracts  upon  them,  and  that  this  was  accomplished 
by  illegal  means,  by  the  power  and  wealth  and  strength  of  the  man- 
agers' organization,  which,  it  is  allied,  puts  the  actors  and  actresses 
at  the  mercy  of  such  association.  It  is  enough  to  say  that  no  question 
of  that  kind  is  before  me  for  determination.  The  Managers'  Associa- 
tion is  not  a  party  to  these  actions,  nor  to  this  motion  for  an  injunction. 
That  issue  is  not  before  me,  and  I  do  not  pass  upon  it  directly  or  in- 
directly. Whatever  the  facts  may  be  in  that  regard  will  be  determined 
on  the  trial  of  the  action,  if  the  question  be  raised  there.  But  from 
what  appears  before  me  there  has  been  no  act  on  the  part  of  these 
plaintiffs  showing  a  violation  by  them  of  these  contracts,  and  there 
is  nothing  to  show,  nor  to  suggest,  that  they  have  done  any  illegal  act. 

[3]  There  remains  nothing,  therefore,  to  be  done  except  to  allow 
an  order  of  injunction  as  prayed  for  by  the  plaintiffs  herein.  I  am  not 
condemning  the  Actors'  Equity  Association,  and  I  certainly  am  not 
condemning  any  legal  steps  they  may  take  to  effectuate  the  betterment 
of  the  condition  of  the  actors  and  actresses  as  against  the  managers 
or  any  one  else.  They  have  a  perfect  right  so  to  do,  and  it  is  a  laudable 
end  which  is  sought  to  be  accomplished.  As  long  as  they  work  to  that 
end  in  accordance  with  the  laws,  the  court  will  have  nothing  but  aid  to 
give  them.  An  order  will  be  entered  in  accordance  with  the  views  here- 
in expressed. 

Ordered  accordingly. 


(108  Misc.  Rep.  449) 

Application  of  CAHII/U 

(Supreme  Court,  Special  Term,  New  York  CJounty,    August,  1Q19.) 

Elections  4&s>153 — ^Powkb  of  boabd  of  eucctionb  as  to  candidates  at  pbi- 

MABIES. 

The  board  of  elections  of  the  dty  of  New  Tork  has  power  to  pass  on 
the  question  as  to  whether  the  names  of  certain  candidates  to  tie  voted 
for  at  the  primary  election  shall  be  placed  on  the  primary  ballot 

Application  by  Matthew  J.  Cahill,  under  Election  Law,  §  56,  to  de- 
clare null  and  void  a  resolution  of  the  Board  of  Elections  of  the  City 
of  New  York.    Denied. 

Alfred  V.  Norton,  of  New  York  City,  for  petitioner.  , 

William  P.  Burr,  Corp.  Counsel,  of  New  York  City  (George  P. 

Nicholson  and  Russell  h.  Tarbox,  both  of  New  York  City,  of  counsel), 

for  board  of  elections. 

LYDON,  J.  This  is  an  application  to  declare  null  and  void,  and  of 
no  eflFect,  a  resolution,  order,  or  ruling  of  the  board  of  elections  of  the 
city  of  New  York,  passed  on  August  7,  1919,  and  directing  it  to  print 
on  the  official  primary  ballot  the  names  of  the  persons  designated  aS 
candidates  for  Democratic  county  committeemen  in  Richmond  county. 

The  facts  are  undisputed.    On  July  28,  1919,  the  chairman  of  the 

^s»For  other  casea  see  eame  topic  4k  KSY-NUMBER  in  all  Key-Numbered  DiseeU  ft  Indexes 
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county  committee  filed  with  the  board  a  statement  showing  the  number 
of  members  to  be  elected  in  each  district.  On  August  5,  1919,  petitions 
were  filed  on  behalf  of  those  chosen  by  the  organization  of  the  party 
for  these  places.  On  August  5,  1919,  a  written  objection  to  the  said 
statement  was  filed  with  the  board  by  one  Curley,  upon  the  ground  that 
it  did  not  specify  the  correct  number  of  members  to  be  voted  for  as 
required  by  section  37  of  the  Election  Law  (Consol.  Laws,  c.  17).  On 
Augfust  7,  1919,  a  written  objection  to  the  said  petition  was  filed  with 
the  board  by  one  Rowland  upon  similar  grounds.  Notice  of  these  ob- 
jections was  duly  given  and  the  same  day  a  hearing  was  held  by  the 
board,  at  which  a  full  opportunity  was  afforded  to  both  sides  to  state 
their  respective  contention,  and  the  order  now  attacked  was  adopted, 
as  follows: 

"That  the  portion  of  the  primary  caU  filed  by  the  chairman  of  the  Demo- 
cratic committee  of  Richmond  county  that  specifies  the  number  of  members 
of  the  county  committee  to  be  voted  for  at  the  primary  election  is  defective, 
and  not  in  accordance  with  the  requirements  of  the  Election  Law,  and  that 
the  names  of  the  persons  that  may  be  thereby  designated  for  members  of  the 
county  committee  of  the  Democratic  party  in  Richmond  county  are  not  en- 
titled to  be  placed  upon  the  ballot" 

The  contention  of  the  applicant  is  that  the  board  of  elections  had 
no  jurisdiction  in  the  premises,  and  that  its  act  in  holding  a  hearing 
after  notice  of  the  objections  filed  by  Curley  and  Rowland  was  illegal 
and  void.  Ever  since  the  board  of  elections  was  created,  it  has  under- 
taken to  pass,  in  the  first  instance,  upon  all  applications  of  this  kind, 
and  has  in  this  way  disposed  of  innumerable  details  which  should  not 
occupy  the  time  of  the  courts.  Its  rulings  and  decisions  are  readily 
reviewed,  if  incorrect.*  The  board  is  charged  with  the  duty  of  execut- 
ing the  laws  relating  to  all  elections  held  within  its  jurisdiction.  To 
sustain  the  contention  of  the  applicant  would  amount  to  holding  that 
the  board  must  receive  any  paper  filed  with  it,  regardless  of  its  defects, 
which  in  my  opinion  the  Legislature  never  intended.  In  my  opinion  the 
board  in  this  instance  acted  within  its  statutory  powers. 

Motion  denied. 


<108  Misc.  Rep.  438) 

In  re  CHANLER. 

(Supreme  Court,  Special  Term,  New  York  County.     July  27,  1919.) 

1.  Insane  fkbsons  ^=»29 — Discbetion  on  motion  to  dischabge  committee  op 

person  and  pbopsbts:  ' 

Under  Code  Civ.  Proc.  §  2343,  providing  that  where  a  person  for  whom 
a  committee  has  been  appointed  becomes  competent  to  manage  himself 
and  his  affairs,  the  court  may  discharge  the  committee  and  restore  the 
property,  the  wide  discretion  to  do  so  should  be  exercised  with  great 
care  and  patience  so  as  to  protect  the  alleged  lunatic  against  wrongful 
deprivation  of  his  liberty  and  property,  if  he  is  competent  to  manage  fim- 
self  or  his  affairs. 

2.  Insane  pebsons  ^s»29 — ^Dischaboe  of  committee  of  pebson  and  pbopebtt 

on  bbstobatipn  to  competency. 

Where  petitioner  was  duly  committed  to  an  asylum  for  the  insane  in 
the  state  of  New  York  in  1897,  and  in  proceeding  in  1899  by  two  of  his 
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brothers  a  committee  of  his  person  and  property  was  appointed,  and  in 
1901  a  competent  court  of  Vii^ia,  to  which  he  had  gone  after  his  escape 
from  the  asylum  in  1900,  judicially  declared  him  competent,  and  he  had 
thereafter  lived  a  sane,  well-ordered  life,  in  the  enjoyment  of  social,  re- 
ligious, and  public  esteem,  outside  of  the  state  of  New  York,  his  motion, 
under  Code  Civ.  Proa  i  2343,  to  discharge  the  committee,  would  be 
granted. 

Application  of  John  Armstrong  Chanler,  now  known  as  John  Arm- 
strong Chaloner,  an  alleged  incompetent,  for  the  discharge  of  a  com- 
mittee of  his  person  and  property.    Application  granted. 

Kaplan,  Kosman  &  Streusand  and  Frederick  A.  Ware,  all  of  New 
York  City  (Howard  Taylor,  of  New  York  City,  of  counsel),  for  peti- 
tioner. 

Morris  &  McVeigh,  of  New  York  City  (Charles  S.  McVeigh,  of 
New  York  City,  of  counsel),  for  Elizabeth  Winthrop  Chapman,  Win- 
throp  Astor  Chanler,  Lewis  Stuyvesant  Chanler,  Margaret  Livingston 
Aldrich,  William  Astor  Chanler,  and  Alida  Beekman  Emmet,  appear- 
ing, but  not  opposing. 

Evarts,  Choate,  Sherman  &  Leon,  of  New  York  City  (Herbert  J. 
Bickford,  of  New  York  City,  of  counsel),  for  committee. 

FORD,  J.  [1]  Application  is  made  here  for  the  discharge  of  a  com- 
mittee of  the  person  and  property  of  the  petitioner,  who  was  adjudged 
insane  and  committed  to  the  Bloomingdale  Insane  Asylum  in  1897. 
In  1899,  as  a  result  of  a  proceeding  instituted  by  two  of  his  brothers, 
a  committee  of  his  person  and  property  was  appointed,  whose  succes- 
sor still  holds  the  property  under  the  order  then  made  by  this  court. 
The  alleged  incompetent  did  not  appear  personally  or  by  attorney  at 
the  hearing  because  of  illness.  The  petition  does  not  make  clear  just 
how  he  got  out  of  the  asylum,  but  it  was  stated  on  the  argument,  and 
is  undoubtedly  the  fact,  that  he  escaped  in  1900.  According  to  the 
petition,  he  was  a  legal  resident  of  Virginia  in  1897,  and  in  1901  a 
competent  court  of  that  state  duly  declared  him  to  be  sane  and  capable 
of  taking  care  of  himself  and  his  estate.  That  adjudication  also  still 
stands.  His  name  was  legally  changed  from  Chanler  to  Chaloner  hy 
court  proceedings  in  North  Carolina.  This  application  is  made  tmder 
section  2343  of  the  Code  of  Civil  Procedure,  which  reads : 

"Property,  When  to  be  Restored, — ^Where  a  person,  with  respect  to  whom  a 
committee  is  appointed,  as  prescribed  in  this  title,  becomes  competent  to 
manage  himself  or  his  affairs,  the  court  must  make  an  order  discharging  the 
committee  of  his  property,  or  the  committee  of  his  person,  or  botli,  as  the 
case  requires,  and  requiring  the  former  committee  to  restore  to  him  the  prop- 
erty remaining  in  the  committee's  hands.  Thereupon  the  property  must  be 
restored  accordingly." 

That  statute  is  the  sole  repository  of  authority  for  granting  the  re- 
lief sought  by  the  petitioner.  It  is  as  broad  and  comprehensive  as  it 
is  clear  and  precise.  The  procedure  under  it  has  been  thus  established 
by  the  Court  of  Appeals  in  Matter  of  Blewitt,  138  N.  Y.  148,  33  N, 
E;  820: 

"Section  2343  of  the  Code  provides  that,  where  the  aUeged  lunatic  becomes 
competent  to  manage  himself  and  his  affairs,  the  court  must  make  an  oroer 


Digitized  by  VjOOQIE 


Sup.  Ct.)  IN  BB  OHAKLEB  471 

(178  N.y.B.) 

terminating  the  committee  of  bis  person  and  ^togerty.  When  an  application 
is  made  for  a  supersedeas  of  the  commission,  the  court  must  exercise  Its  dis- 
cretion. The  presiding  judge  may  cause  the  lunatic  to  he  brought  before  him 
for  his  personal  exiamination.  He  may  appoint  an  expert  to  examine  him  and 
report  as  to  his  condition.  He  may  cause  the  witnesses  to  be  brought  before 
him,  and  examined  in  open  court,  or  he  may  refer  the  matter  to  a  referee  to 
take  the  evidence  of  the  witnesses,  and  make  his  report  thereon ;  or  he  may 
hear  the  application  upon  affidavits  if  he  is  satisfied  to  dispose  of  it  that  way. 
He  may  also,  in  the  exercise  of  his  discretion,  although  we  have  found  no 
reported  case  In  this  country  or  England  where  It  was  done,  order  the  question 
as  to  the  sanity  of  the  alleged  lunatic  to  be  tried  before  a  Jury.  But  the  man- 
ner in  which  he  will  ascertain  whether  the  alleged  lunatic  has  become  sane 
and  competent  to  take  care  of  himself  and  his  property,  rests  in  his  discretion. 
In  re  Hanks,  3  Johns.  Ch.  568 ;  In  re  Weis,  16  N.  J.  Bq.  318.  The  discretion 
should  be  exercised  with  great  care  and  patience,  so  as  to  pA)tect  the  al- 
leged lunatic  against  the  wrongful  deprivation  of  his  liberty  and  property." 

[2]  Thus  it  is  seen  that  very  wide  discretion  is  lodged  in  the  court  as 
to  what  proofs  it  may  require  to  satisfy  itself  that  the  petitioner  is 
"competent  to  manage  himself  or  his  affairs."  There  is  no  opposition 
to  the  petition,  although  all  the  brothers  and  sisters,  his  only  next  of 
kin,  and  the  committee,  had  due  notice.  Some  of  the  relatives  ap- 
peared by  attorney  upon  the  hearing ;  also  a  letter  written,  addressed 
to  the  petitioner  by  a  sister,  was  read,  which,  as  I  gathered,  may  safely 
be  taken  as  a  true  index  of  the  attitude  of  all  the  relatives  in  respect 
of  the  application.    It  says: 

"June  9,  1919.  Sylvania,  Tarrytown-on-Hudson.  Dearest  Archie:  I  know 
that  I  speak  for  all  your  brothers  and  sisters  when  I  tell  you  that  they  will 
do  nothing  to  obstruct  any  steps  that  you  may  take  to  recover  complete  con- 
trol of  your  rights  and  property,  nor  do  anything  to  Interfere  with  your  per- 
sonal freedom.  Indeed,  it  has  been  for  many  years  their  wish  that  you  should 
be  re-established  in  your  personal  freedom  and  property  rights.  Tour  affec- 
tionate sister,  Elizabeth." 

The  committee  appeared  by  his  attorney,  who  lightened  the  labors 
of  the  court  by  a  clear  exposition  of  the  law  governing  the  application, 
and  collated  in  a  concise  and  trenchant  brief  the  salient  features  of 
the  history  of  the  case,  covering  a  period  of  some  22  years.  It  ap- 
pears from  the  petition,  which  stands  uncontradicted,  that  since  the 
Virginia  court  adjudged  him  sane  and  competent  to  manage  his  affairs 
the  petitioner  has  resided  in  that  state  and  in  North  Carolina,  main- 
taining a  country  residence  in  the  former,  hut  having  his  legal  resi- 
dence in  the  latter,  state  since  1905.  In  both  states  he  has  properties, 
which  he  has  managed  successfully  and  methodically.  He  is  himself 
a  member  of  the  bar  of  this  state,  and  has  taken  an  active  part  in  liti- 
gation in  which  he  has  been  involved.  He  was  graduated  from  Co- 
lumbia University,  from  which  he  took  the  degrees  of  Bachelor  of 
Arts  and  Master  of  Arts,  and  has  studied  in  three  institutions  of  learn- 
ing in  France.  He  is  recognized  by  his  friends,  neighbors,  and  ac- 
quaintances as  a  distinguished  and  useful  member  of  the  community 
in  which  he  lives.  He  has  been  a  vestryman,  and  is  now  a  trustee  of 
his  church,  and  is  a  member  in  several  of  the  larger  and  well-known 
fraternal  organizations.  In  two  libel  suits  brought  by  himself  as  plain- 
tiff against  different  newspapers  he  obtained  large  verdicts.  One  of 
these  cases  was  tried  recently  in  this  state  in  a  federal  court,  and  in 
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that  case  the  mental  condition  of  the  petitioner  was  submitted  for  the 
consideration  of  the  jury,  and  passed  upon  favorably  to  him,  as  was 
plainly  indicated  by  the  excessively  large  verdict  rendered  in  his  favor 
by  12  men,  who  for  two  days  had  been  watching  him  in  the  witness 
chair  and  listening  to  his  testimony.  Thus,  for  upwards  of  17  years 
since  he  was  judicially  declared  competent  in  a  sister  state,  we  find 
the  petitioner  living  a  sane  and  well-ordered  life,  in  the  enjoyment 
of  social,  religious,  and  public  esteem  and  honor  outside  of  New  York. 

What  more  proof  is  needed  of  his  competency  to  manage  himself 
and  his  affairs  in  this  state  also  ?  What  need  is  there  for  referees,  ex- 
perts, or  juries?  Why  should  he  be  subjected  to  further  harassment? 
The  injunction  of  the  Court  of  Appeals,  supra,  I  have  kept  in  mind 
and  heeded,  to  "proceed  with  great  care  and  patience,  so  as  to  protect 
the  alleged  lunatic  against  the  wrongful  deprivation  of  his  liberty  and 
property,'*  and  in  obedience  to  that  injunction  I  declare  this  petitioner 
to  be  sane  and  competent  to  manage  himself,  his  property  and  his 
affairs,  and  entitled  to  go  forth  and  mingle  with  his  fellow  men  freed 
from  the  jncubus  which  he  has  borne  these  many  years.  The  prayer 
of  ^he  petitioner  is  granted. 

Motion  granted. 


(108  Misc.  Rep.  447) 

SAWYER  V.  SAWYER. 

(Supreme  Court,  Special  Term,  New  York  County.    August,  1019.) 

Divorce  ^=»213 — ^Aijmont  and  counsel  fees  in  action  fob  sepabation. 

Where  defendant  In  an  action  for  separation  earns  $100  a  month,  and 
his  wife  has  nearly  $1,400  In  one  bank  and  withdrew  $450  from  another 
two  weeks  before  applying  for  alimony,  a  motion  for  an  allowance  of 
temporary  alimony  and  for  counsel  fees  will  be  denied,  with  leave  to 
renew  on  a  proper  showing  of  destitution. 

Action  by  Rosa  Sawyer  against  James  Sawyer  for  a  separation.  On 
motion  for  temporary  alimony  and  counsel  fees.    Motion  denied, 

Wheaton,  Leavelle  &  Marshall,  of  New  York  City,  for  plaintiflE. 
David  C.  Outlear,  of  New  York  City,  for  defendant 

LUCE,  J.  This  is  a  motion  for  temporary  alimony  and  counsel  fee 
in  an  action  for  separation.  In  opposition  to  the  motion  for  temporary 
alimony  and  counsel  fee  by  the  plaintiff  wife,  the  defendant  husband 
shows  that  the  wife  has  an  account  in  the  Greenwich  Savings  Bank 
of  $1,329.26.  It  also  appears  that  plaintiff  had  an  account  in  the  Union 
Dime  Savings  Bank  amounting  to  $443.53,  which  amount  she  with- 
drew from  said  bank  on  July  14,  1919.  The  order  to  show  cause  in  this 
case  was  signed  on  July  29,  1919. 

Defendant  asks  that  the  motion  for  temporary  alimony  and  coun- 
sel fee  be  denied,  because  it  appears,  without  contradiction,  that 
the  plaintiff  has  adequate  means  to  employ  counsel  and  to  support  her- 
self during  the  pendency  of  the  action.  There  is  nothing  in  the  papers 
before  the  court  to  contradict  the  showing  made  by  the  defendant  that 
plaintiff  has  $1,329.26  on  deposit  to  her  credit  in  the  Greenwich  Sav- 
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ings  Bank,  and  that  up  to  July  14,  1919,  she  had  $443.53  to  her  credit 
in  the  Union  Dime  Savings  Bank.  It  appears  that  the  defendant  earns 
$100  a  month  as  an  employe  of  the  post  office  department  of  the  gov- 
ernment. It  was  held  in  Lake  v.  Lake,  194  N.  Y.  179,  87  N.  E.  87,  that 
the  power  of  the  court  to  require  a  husband  to  pay  a  sum  of  money  to 
his  wife  to  enable  her  to  carry  on  or  defend  an  action  between  them 
affecting  the  marriage  relation  is  either  derived  from  the  statute  (Code 
Civ.  Proc.  §  1769),  or  it  is  incidental  to  the  statutory  jurisdiction  to  en- 
tertain such  actions.  Jones  v.  Brinsmade,  183  N.  Y.  258,  76  N.  E.  22, 
3  L.  R.  A.  (N.  S.)  192,  111  Am.  St.  Rep.  746,  5  Ann.  Cas.  378.  The 
court  then  goes  on  to  say  in  the  Lake  Case: 

"In  either  case  the  power  of  the  court  to  make  such  an  aUowance  is  de- 
pendent upon  the  necessity  therefor.    Collins  v.  (Collins,  80  N.  Y.  1.    •    ♦    •  " 

In  the  Lake  Case  the  court  also  cites  with  approval  the  rule  laid 
down  in  Collins  v.  Collins,  80  N.  Y.  1,  namely : 

"^he  fact  that  a  wife  is  destitute  of  means  to  carry  on  her  suit  and  to  sup* 
port  herself  during  its  pendency  is  as  essential  as  any  other  fact  to  authorize 
the  court  to  award  temporary  aUmony.  This  is  not  mere  matter  of  discretion, 
but  a  settled  principle  of  equity." 

The  court  in  the  Lake  Case  also  says  at  page  184  of  194  N.  Y.,  at 
page89of  87N.E.: 

"When  the  wife  in  a  matrimonial  action  asks  the  court  for  an  allowance 
for  counsel  fees,  the  burden  is  upon  her  to  establish  the  facts  which  entitle 
her  to  it.  If  a  wife  has  money  under  her  control,  which  she  Is  entitled  to  use, 
sufficient  to  cariy  on  or  defend  sucfi  an  action,  the  settled  principles  of  equity 
will  not  permit  the  court  to  direct  the  husband  to  pay  to  her  any  further  sum 
of  money  pursuant  to  an  order.  The  necessity  for  the  payment  to  enable  her 
to  carry  on  or  defend  the  action  is  an  essential  legal  basis  for  the  order." 

In  the  recent  case  of  Brand  v.  Brand,  178  App.  Div.  822,  166  N.  Y. 
Supp.  90,  decided  by  the  First  Department  in  July,  1917,  after  going 
into  this  proposition  of  alimony  pendente  lite  and  of  a  counsel  fee, 
and  after  citing  Lake  v.  Lake,  supra,  Collins  v.  Collins,  supra,  and 
Earle  v.  Earle,  147  App.  Div.  930, 132  N.  Y.  Supp.  569,  the  court  said : 

"Many  bther  cases  might  be  cited  to  the  same  effect,  all  of  which  are 
authority  for  the  proposition  that  an  allowance  for  temporary  alimony  and 
a  counsel  fee  is  to  be  determined,  not  alone  by  the  husband's  means,  but  by 
the  wife's  necessities.    If  there  be  no  necessity  there  should  be  no  allowance." 

As  the  papers  in  the  case  at  bar  do  not  show  that  the  plaintiff  is  des- 
titute of  means  to  carry  on  her  suit  and  to  support  herself  during  its 
pendency,  but,  on  the  contrary,  show  that  plaintiff  has  nearly  $1,400 
in  one  bank  and  had  nearly  $450  in  another  bank  on  July  14,  1919,  the 
motion  must  be  denied,  with  leave  to  plaintiff  to  renew  her  applica- 
tion on  a  proper  showing  that  ^he  is  without  means  to  carry  on  her 
suit  and  to  support  herself  during  its  pendency. 

Ordered  accordingly. 
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DELAWARE  &  H.  CO.  v.  STATE. 

(Supreme  Court,  Appellate  Division,  Third  Department.    November  12,  1919.) 

Canai^  ^=»17 — Expense  of  raising  stbeet  at  bbidoe  over  biveb. 

Where  claimant  railroad  was  compelled  to  raise  bridge  over  Mohawk 
river  to  conform  to  Barge  Canal  Act,  the  state  Is  liable  to  claimant  for 
expenses  of  raising  street  to  grade  established  by  bridge,  as  well  as  for 
damages  paid  to  property  owners  for  damage  due  to  raising  grade, 
though  claimant  before  raising  grade  entered  into  agreement  with  vil- 
lage trustees  to  indemnifjr  village  against  all  claims  of  property  owners 
for  damage  due  to  change  of  grade. 

Appeal  from  Court  of  Claims. 

Claim  by  the  Delaware  &  Hudson  Company  against  the  State  of 
New  York.  From  a  judgment  of  the  Court  of  Claims  in  favor  of 
claimant  (106  Misc.  Rep.  26,  175  N.  Y.  Supp.  316),  the  State  appeals. 
Modified,  and,  as  modified,  siffirmed. 

Argued  before  JOHN  M.  KEIvLOGG,  P.  J.,  and  LYON,  WOOD- 
WARD, COCHRANE,  and  HENRY  T.  KELLOGG,  JJ. 

Charles  D.  Newton,  Alt^.  Gen.  (Carey  D.  Davie,  Deputv  Attv-  Gen., 
of  counsel),  for  the  State. 

Lewis  E.  Carr,  of  Albany,  for  respondent. 

LYON,  J.  The  question  involved  on  this  appeal  is  as  to  the  lia- 
bility of  the  state  for  the  expense  of  raisins;  Second  street  in  the  vil- 
lage of  Waterford,  N.  Y.,  to  the  grade  established  by  the  bridge  over 
the  Mohawk  river,  which  the  respondent  was  compelled  to  raise  and 
reconstruct  to  conform  to  the  Barge  Canal  Act    Laws  1903,  c.  147. 

The  respondent  is  the  successor  in  title  of  the  Rensselaer  &  Sara- 
toga Railroad,  which  was  incorporated  under  a  special  act  (chapter 
131,  Laws  of  1832),  and  which  crosses  the  fourth  branch  of  the  Mo- 
hawk river  at  the  village  of  Waterford,  N.  Y.  Its  tracks  approach 
both  sides  of  the  river  along  Second  street.  The  street  is  carried  over 
the  biranch  of  the  river  which  is  navigable,  by  a  driveway  constructed 
upon  and  supported  by  brackets  attached  to  one  side  of  the  railroad 
bridge.  The  bridge  was  built  about  1890.  It  was  about  700  feet  long 
and  consisted  of  seven  spans.  It  was  supported  by  two  abutments 
upon  the  sides  of  the  stream  and  six  piers  located  in  the  channel  of 
the  river.  It  carried  a  single  track  of  railroad.  The  river  has  been 
a  part  of  the  canal  system  of  the  state  since  1891.  The  title  to  the  bed 
of  the  stream  is  in  the  state.  The  respondent  never  obtained  any 
franchise  for  the  construction  of  a  bridge,  aside  from  such  rights  as 
it  obtained  from  its  charter.  The  bridge  as  constructed  did  not  aflFord 
sufficient  clearance  for  the  Barge  Canal,  and  in  January,  1911,  the 
state  served  upon  the  respondent  a  clearance  diagram  showing  the 
changes  necessary  to*be  made.  In  1912  this  plan  was  amended,  and 
the  respondent  accordingly  reconstructed  its  bridge  in  accordance  with 
such  amended  plan. 

The  action  as  originally  brought  was  to  recover  the  expense  in- 
curred by  the  respondent  in  reconstructing  the  bridge  to  comply  with 
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the  canal  requirements,  and  the  expense  occasioned  by  the  change  of 
grade.  Since  the  decision  of  the  Court  of  Appeals  in  the  case  of  Os- 
wego &  Syracuse  Railroad  Co.  v.  State  of  New  York,  226  N.  Y.  351, 
124  N.  E.  8,  the  defense  to  the  part  of  the  claim  for  reconstructing  the 
bridge  has  been  abandoned.  The  issue  now  remaining  is  whether  the 
other  expenses  in  connection  with  raising  of  the  grade  of  Second  street 
are  properly  chargeable  to  the  state. 

The  bridge  was  elevated  about  6V^  feet  which  required  raising  the  ap- 
proaches to  the  bridge  to  conform  to  the  new  elevation.  The  respond- 
ent made  application  to  the  trustees  of  the  village  for  permission  to 
change  the  grade  of  the  street.  It  executed  and  delivered  a  written 
agreement  to  indemnify  and  save  harmless  all  claims  of  property  own- 
ers to  damages  by  reason  of  such  change  of  grade.  The  village  there- 
upon gave  the  necessary  permission.  After  the  work  was  performed 
several  property  owners  filed  claims  against  the  village  for  damages 
sustained  by  them  by  reason  of  such  change  of  grade.  Commissioners 
were  appointed  undef  the  Village  Law,  of  which  the  respondent  had 
notice,  and  it  in  turn  claims  to  have  notified  the  state.  The  commis- 
sioners awarded  damages  against  the  village.  The  village  then  brought 
an  action  against  the  respondent  to  recover  the  amount  of  the  award. 
The  respondent  interposed  an  answer,  which  was  stricken  out.  Judg- 
ments were  then  entered  against  the  respondent.  The  remaining  lot 
owners  brought  action  against  respondent  under  the  authority  of 
Rigney  v.  N.  Y.  C.  R.  R.,  217  N.  Y.  31,  111  N.  E.  226,  in  which  ac- 
tions judgments  were  entered  against  the  respondent.  The  judgments 
amounted,  together  with  $500  paid  to  an  attorney  of  the  village  for 
services  in  the  proceedings,  and  $25  paid  to  an  expert,  to  $39,658.39. 
These  judgments  the  respondent  paid.  For  that  amount,  with  interest 
from  the  time  of  the  payments,  with  the  expenditures  for  the  elevating 
and  reconstruction  of  the  bridge,  with  interest,  this  claim  was  made. 
Judgment  was  entered  in  respondent's  favor  against  the  state  upon  an 
award  by  the  Court  of  Claims  for  $143,222.05,  JPebruary  13,  1919,  from 
which  award  this  appeal  is  taken. 

The  state  bases  its  claim  of  nonliability  for  the  expense  occasioned 
by  the  change  of  grade  of  Second  street  upon  the  respondent  having 
executed  an  agreement  whereby  it  assumed  and  agreed  to  indemnify 
the  village  against  all  claims  for  damages  to  property  occasioned  by 
such  change  of  grade,  claiming  that  the  state  was  not  a  party  to  such 
agreement,  and  had  no  connection  with,  participation  in,  or  loiowledge 
of  the  transaction.  The"  village  of  Waterford  is  governed  by  the  Vil- 
lage Law  of  the  state.  Its  board  of  trustees  has  supervision  of  its 
streets.  It  had  the  right  to  grant  to  the  railroad  company  the  power 
to  raise  the  grade  of  Second  street.  This  it  did  upon  the  condition 
that  the  company  should  pay  such  damages  as  the  lots  abutting  on  the 
street  should  sustain  by  such  elevation  of  the  railroad  tracks.  The 
railroad  had  no  option.  It  had  to  accept  the  conditions.  It  is  no  de- 
fense that  the  state  might  have  raised  the  grade  of  the  street  without 
any  liability  for  damages.  Under  the  agreement  between  the  railroad 
company  and  the  village,  the  company  elevated  its  tracks  to  the  level 
of  the  bridge.    Twelve  lot  owners  filed  claims  for  damages.    The  vil- 
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lage  called  upon  the  railroad  company  to  defend  them.  This  it  did. 
The  defense  resulted  in  judgment  against  the  railroad  company.  The 
remaining  12  lot  owners  sued,  and  these  suits  also  resulted  in  re- 
coveries. 

When  the  state  was  called  upon  to  reimburse  the  railroad,  it  inter- 
posed three  defenses:  First,  that  the  Mohawk  river  was  navigable, 
and  the  title  in  the  state;  second,  that  the  state  was  not  notified  of 
these  claims  of  lot  owners,  and  had  no  chance  to  defend  them ;  and, 
third,  that  the  claims  were  not  filed  in  the  time  prescribed  by  law,  and 
the  Court  of  Claims  had  no  jurisdiction  to  hear  them.  The  first  and 
third  defenses  are  disposed  of  by  the  case  of  Oswego  &  Syracuse  Rail- 
road Co.  V.  State,  226  N.  Y.  351,  124  N.  E.  8. 

As  to  the  second  defense.  Under  the  agreement  which  the  railroad 
company  was  compelled  tp  execute  as  a  condition  of  its  raising  the 
grade  of  the  approaches,  it  was  obliged  to  pay  the  sums  adjudicated 
against  it  in  the  proceedings  by  the  village  and, the  lot  owners.  The 
Court  of  Appeals  held  in  Lehigh  Valley  R.  R..  Co.  v.  Canal  Board, 
204  N.  Y.  471,  477,  97  N.  E.  964,  Ann.  Cas.  1913C,  1228,  that  the 
bridge  included  the  approaches  thereto  for  a  reasonable  distance  to  en- 
able the  trains  to  reach  the  elevation  of  the  new  structure ;  hence  the 
obligation  rested  upon  the  state  to  pay  for  the  approaches  as  well  as 
for  the  bridge.  "The  duty  of  the  state  was  to  build  another  bridge  at 
its  own  cost  to  replace  the  one  destroyed.  It  refused  to  fulfill  that 
duty  and  put  the  burden  on  the  owner,  who  yielded  under  protest. 
Reparation  in  damages  must  now  atone  for  the  wrong  of  the  state  in 
refusing  reparation  in  specie."  Oswego  &  Syracuse  Railroad  Co.  v. 
State,  supra.    Such  damages  are  what  it  cost  the  respondent. 

The  judgment  contains  an  award  for  $525,  with  interest  thereon 
from  May  13,  1916,  to  February  13,  1919,  amounting  to  $86.63.  Con- 
cededly  this  item  consisted  of  $500  paid  to  the  village  of  Waterford 
upon  its  claim  for  disbursements  and  services  of  its  attorney  in  refer- 
ence to  the  proceedings  for  the  recovery  of  damages  caused  by  the 
change  of  grade  of  Second  street;  $25  was  paid  by  the  respondent  to 
an  expert  for  services.  The  court  found,  at  the  request  of  the  state, 
that  the  claimant  was  not  entitled  to  recover  any  such  sum,  or  any 
other  sum,  on  that  account.  State's  Finding  51,  fol.  953.  The  court 
inadvertently  included  said  sum  and  interest  in  the  amount  of  $39,- 
658.39,  which  it  found  to  be  the  cost  of  the  approaches. 

The  judgment  should  therefore  be  modified,  by  deducting  the  sum 
of  $611.63,  and,  as  so  modified,  affirmed.    All  concur. 
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ROSBNBEKG  ▼.  OCCIDENTAL  TRADING  CO. 

(Supreme  Court,  Appellate  DiTlsioii,  First  Department.    Narember  7,  1919.) 

L  Attachhxnt  ^eb»61— Obbdxt  at  bank  when  kot  bubjeot  to. 

Where  one  bank  autborized  another  bank  to  pay  certain  company  up  to 
certain  amount  upon  presentation  of  bills  of  lading  indorsed  to  first 
bank's  client,  such  credit  was  not  subject  to  attachment  under  Code 
Ciy.  Proc  §  648,  in  action  against  such  client;  no  credit  being  given  until 
presentation  of  proper  documents,  and  the  money  under  no  circumstances 
being  payable  to  such  client. 

2.  Attachment  ^s»291 — ^Bight  to  move  to  set  ASins. 

Where  one  bank  authorissed  another  bank  to  pay  certain  company  up 
to  certain  amount  up<»i  presentation  of  bills  of  lading  indorsed  to 
first  hank's  client,  and  the  credit  so  established  was  sought  to  be  at- 
tached in  action  against  client,  client  was  sufficiently  interested  to  move 
to  set  aside  attachment  and  summons  and  complaint,  being  entitled  to 
removal  of  any  doud  created  by  levy  as  affecting  client's  ultimate  lia- 
bility for  reimbursement  to  first  bank« 

Appeal  from  Special  Term,  New  York  County. 

Action  by  Benjamin  S,  Rosenberg  against  the  Occidental , Trading 
Company.  From  an  order  denying  motion  to  vacate  and  set  aside  the 
service  of  the  summons  and  complaint,  and  to  vacate  and  set  aside 
claimed  levy  under  warrant  of  attachment,  defendant  appeals.  Order 
reversed,  and  motion  granted. 

Argued  before  CLARKE,  P.  J„  and  LAUGHUNjfiMITH,  PAGE, 
and  PHILBIN,  JJ. 

Root,  Clark,  Buckner  &  Rowland,  of  New  York  City  (Maxwell 
Steinhardt,  of  New  York  City,  of  counsel,  and  Emory  R.  Buckner,  of 
New  York  City,  on  the  brief),  for  appellant. 

Slade  &  Slade,  of  New  York  City  (Maxwell  Slade,  of  New  York 
City,  of  counsel,  and  David  H.  Slade,  of  New  York  City,  on  the  brief), 
for  respondent. 

SMITH,  J.  The  plaintiff  sues  as  assignee  of  a  Connecticut  corpora- 
tion, the  United  Smelting  &  Aluminum  Company,  Incorporated,  o£ 
which  the  plaintiff  is  the  manager  of  the  New  York  office.  The  de- 
fendant is  a  corporation  organized  and  doin^  business  in  the  state  of 
Oregon.  The  plaintiff  only  claims  jurisdiction  of  the  defendant 
through  this  attachment,  the  assumed  levy  under  which  the  defendant 
is  here  seeking  to  set  aside.  The  plaintiff  claims  to  have  attached,  as 
property  of  the  defendant,  a  credit  in  the  National  Park  Bank,  which 
credit  was  organized  under  the  following  conditions : 

Upon  the  5th  day  of  October,  1918,  the  National  Park  Bank  received 
from  the  Ladd  &  Tilton  Bank,  of  Portland,  Or.,  the  following  tele- 
gram: 

"Against  documents  and  conditions  as  below  set  out  please  pay  United 
Smelting  and  Aluminum  Company  Incorporated  up  to  an  aggregate  amount  of 
fifty-seven  tbousand  doUars  stop  bills  of  lading  covering  aU  shipments  of 
prime  Western  spelter  must  be  dated  and  presented  to  us  so  as  to  reach  us  not 
later  than  October  thirty-first  nineteen  eighteen  stop  documents  to  consist  of 
one  negotiable  and  two  extra,  copies  non-negotiable  railway  domestic  biUs  of 
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lading  marked  for  export  showing  fifty  gross  tons  prime  Western  spelter 
consigned  to  Mitsui  Bussan  Kaisba  Limited  Yokohama  Japan  notify  MitBDi 
Bussan  Eaisha  Limited  Tokio  Japan  applying  shipments  against  license 
number  thirty-two  fifty-nine  sixty-five  stop  show  this  license  number  on  all 
documents  including  bills  of  lading  for  this  lot  mark  M  B  K  Toklo  stop  two 
hundred  gross  tons  prime  Western  spelter  consigned  to  Mitsui  Bussan  Kaisha 
Limited  Kobe  Japan  notify  Mitsui  Bussan  Kaisha  Limited  Osaka  Japan  ap- 
plying shipments  against  license  number  thirty-two  fifty-nine  sixty-six  stop 
show  this  license  number  on  all  documents  including  bills  of  lading  stop  for 
this  lot  mark  M  B  K  Osaka  stop  all  bills  of  lading  for  above  two  hundred  fifty 
grosis  tons  prime  Western  spelter  must  show  cars  shipped  to  port  Com- 
mission Smiths  Gove  Dock  Seattle  Washington  in  care  of  James  Grifilths  and 
Sons  stop  show  on  all  documents  including  bills  of  lading  both  lots  ocean 
freight  contract  number  eight  sixty-eight  with  James  Griffiths  and  Sons  Seattle 
Washington  stop  J  E  A  railway  permit  number  will  be  telegraphed  later 
separately  stop  price  ten  cents  per  pound  fob  cars  East  St  Louis  Missouri 
stop  not  less  than  minimum  carload  shipment  to  be  made  stop  all  freight 
charges  collect  and  to  follow  shipment  stop  shippers  to  make  out  all  bills  of 
lading  to  their  own  order  and  endorse  to  the  Occidental  Trading  Company 
Portland  Oregon  stop  all  bills  of  lading  must  reach  us  on  or  before  October 
thirty-first  nineteen  eighteen  stop  invoices  in  triplicate  direct  to  the  Occi- 
dental Trading  Company  stop  instructions  must  be  met  absolutely  and  no 
cars  are  to  be  forwarded  as  regular  domestic  shipments." 
» 

Upon  the  8th  day  of  October,  1918,  the  National  Park  Bank  receiv- 
ed a  further  telegram  from  the  Ladd  &  Tilton  Bank : 

"Your  telegram  fifth  United  Smelting  and  Aluminum  Company  and  further 
referring  our  telegram  October  fourth  credit  irrevocable  against  presentation 
documents  but  mu||;  be  in  our  hands  by  October  thirty-first  nineteen  eighteen 
account  expiration  export  license  stop  bills  of  lading  to  be  made  out  to 
United  Smelting  and  Aluminum  Company  endorsed  to  Occidental  Trading 
Company  but  instead  of  consigned  to  Mitsui  Bussman  Kaisha  limited  at 
destination  shown  in  our  telegram  fourth  we  will  accept  on  fifty  tons  primes 
Western  spelter  notify  Mitsui  Bussman  Kaisha  Yokohoma  and  Tokio  stop 
on  two  hundred  tons  prime  Western  spelter  we  will  accept  notify  Mitsui 
Bussan  Kaisha  Kobe  and  Osaka." 

Upon  the  11th  day  of  October,  1918,  the  National  Park  Bank  receiv- 
ed still  a  further  telegram  which  reads  as  follows : 

''Referring  our  night  letter  October  fourth  setting  up  credit  United  Smelt- 
ing and  Aluminum  Company  Incorporated  for  account  Occidental  Trading 
Company  advise  that  Smelting  Company  have  not  accepted  terms  of  credit 
according  to  wires  received  by  Occidental  Trading  Company  also  ourselves 
stop  all  terms  our  credit  must  be  complied  with  stop  documents  must  be  for- 
warded under  requirements  of  letter  of  credit  so  as  to  arrive  here  not  later 
than  Ootober  thirty-first  stop  we  understand  embargo  on  export  shipments  into 
Seattle  stop  our  client  cannot  furnish  J  A  E  Railway  permit  number  as  gov- 
ernment order  prevents  export  shipments  through  Seattle  stop  United  Smelt- 
ing and  Aluminum  Company  persist  wire  us  direct  to  allow  middle  November 
for  arrival  of  documents  but  no  change  in  terms  our  letter  possible  stop 
cannot  handle  straight  domestic  shipments  without  bills  lading  marked  for 
export  and  without  J  E  A  permit  numt>er." 

Pursuant  to  the  directions  so  given,  the  National  Park  Bank  opened 
a  credit  to  be  drawn  against  under  the  terms  specified  in  the  telegrams. 

The  Code  of  Civil  Procedure,  by  section  648,  authorizes  an  attach- 
ment to  be  served  upon  a  cause  of  action  arising  upon  a  contract.  It 
has  thus  been  held  that  this  cause  of  action  constitutes  a  debt,  which, 
if  owing  upon  the  cause  of  action,  is  attachable  property  as  against  a 
creditor. 
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In  Drake  on  Attachments  (4th  Ed.)  §  544,  in  speaking  of  garnish- 
ments, it  is  said : 

"mat  upon  whlcb  the  garnishment  operates  in  this  class  of  cases  is  credits. 
The  term  'credit'  in  this  connection,  is  used  in  the  sense  in  which  it  is  under- 
stood in  commercial  law,  as  the  oorrelatiye  of  debt.  Wherever,  therefore, 
there  is  a  credit,  in  this  sense,  there  is  a  debt,  and  without  a  debt  there  can 
be  no  credit." 

It  may  be  held  that  an  unrestricted  credit,  subject  unconditionally 
except  as  to  amount  to  any  draft  drawn  by  the  person  to  whose  favor 
the  credit  is  given  may  constitute  a  debt,  which  is  subject  to  attach- 
ment. The  plaintiff  here  meets  two  difficulties,  however.  In  the  first 
place,  this  is  not  a  credit  given  to  the  defendant.  The  defendant  is 
entitled  *o.the  moneys  tmder  no  possible  circumstanced.  The  moneys 
are  to  be  paid  to  the  United  Aluminum  Company  upon  presentation  of 
certain  documents.  In  the  second  place,  this  credit  was  not  unrestrict- 
ed. The  moneys  were  payable  by  the  National  Park  Bank  only  upon 
presentation  of  certain  documents  which  confessedly  were  never  pre- 
sented. In  fact,  no  credit  is  given,  until  the  proper  documents  are 
presented.  So  there  never  was  in  the  National  Park  Bank  any  credit 
which  could  be  drawn  against  by  any  one,  or  which  was  subject  to  at- 
tachment. 

It  is  claimed,  however,  that  this  defendant  is  not  interested  to  set 
aside  this  attachment,  if,  as  it  claims,  upon  this  motion,  there  is  no 
credit  in  the  National  Park  Bank  upon  which  the  attachment  operates. 
But  this  is  not  a  species  of  property  which  can  be  owned  by  any  other 
person,  and  which  that  person  could  protect.  It  is  a  property  concern- 
ing which,  if  by  any  chance  the  attachment  be  held  good,  a  liability 
might  be  claimed  to  be  created,  first,  gainst  the  Ladd  &  Tilton  Bank ; 
and,  secondly,  with  the  ultimate  liability  of  this  defendant  to  pay  the 
same.  The  natural  inference  is  that  the  defendant  has  either  deposit- 
ed securities  with  the  Ladd  &  Tilton  Bank  or  has  pledged  its  credit,  and 
the  attachment  has  thus  become  a  cloud  upon  the  title  of  those  securi- 
ties, or  upon  the  credit  pledged  which  the  defendant  is  interested  to 
remove.  The  motion  is  not  only  to  set  aside  the  attachment,  but  to  set 
aside  the  summons  and  complaint,  and  the  interest  of  the  defendant  is 
in  my  judgment  sufficient  to  authorize  the  making  of  the  motion  to 
remove  any  cloud,  created  by  the  levy,  as  affecting  def  endsuit's  ultimate 
liability  for  reimbursement  to  the  Ladd  &  Tilton  Bank.  See  Bricks 
V.  Wade,  113  App.  Div.  350,  99  N.  Y.  Supp.  126, 

The  order  should  be  reversed,  with  $10  costs  and  disbursements, 
and  motion  granted,  with  $10  costs.    Order  filed.    All  concur. 


Digitized  by  VjOOQIC 


480  178  MBW  TOBK  SUPPLEMENT  (Sup.  Ct 

(189  App.  Diy.  803) 

In  re  LAUTERBACH. 

LAUTEBBACH  v.  JARETT  et  aL 
(Supreme  Court,  Appellate  Divlfiion,  Third  Department    Novemb^  12,  1919.) 
Mabteb  and  sebvant  «=»375(1)— Workmen's  Compensation  Law;    injxjbt 

WITHIN   scope   of  EMPLOYMENT. 

Where  an  apartment  building  janitress,  who  recelyed  a  small  wage  and 
the  free  use  of  an  apartment,  was  injured  by  falling  plaster  as  she  was 
about  to  sit  down  to  breakfast  in  her  own  apartment,  the  accident  was 
not  within  the  scope  of  her  employment,  within  the  Workmen's  Com- 
pensation Liaw. 

John  M.  Kellogg,  P.  J.,  dissenting. 

Appeal  from  State  Industrial  Commission. 

In  the  matter  of  the  claim  of  Mrs.  Yetta  Lauterbach,  under  the 
Workmen's  Compensation  Law,  against  Sophie,  Hattie,  Robert,  and 
Harry  Jarett,  employers,  and  the  Zurich  General  Accident  &  Liability 
Insurance  Company,  Limited,  insurance  carrier.  Frpm  an  award  of 
the  Industrial  Commission  in  favor  of  claimant,  the  employers  and 
insurer  appeal.    Award  reversed,  and  claim  dismissed. 

Argued  before  JOHN  M.  KELLOGG,  P.  J.,  and  LYON,  WOOD- 
WARD, COCHRANE,  and  HENRY  T.  KELLOGG,  JJ. 

Alfred  W.  Andrews,  of  New  York  City  (Ainsworth,  Carlisle,  Sulli- 
van &  Archibald  and  John  N.  Carlisle,  aU  of  Albany,  of  counsel),  for 
appelbants. 

Charles  D.  Newton,  Atty.  Gen.  (E.  C.  Aiken,  Deputy  Atty.  Gen.,  of 
counsel),  for  State  Industrial  Commission. 

COCHRANE,  J.  The  employers  maintain  an  apartment  house  five 
stories  high.  On  each  floor  dierc  are  two  apartments,  each  apartment 
consisting  of  five  rooms ;  all  the  apartments  being  similar.  In  one  of 
the  apartments  on  the  first  floor  the  claimant  resided  with  her  family, 
consisting  of  herself  and  her  husband  and  their  two  children.  She 
was  the  janitress  of  the  building.  As  compensation  for  her  services 
she  was  given  $5  monthly,  the  free  use  of  her  apartment,  and  gas  for 
the  same.  One  morning  while  about  to  sit  down  at  her  kitchen  table 
to  eat  breakfast,  some  plaster  from  the  kitchen  ceiling  fell  on  the 
claimant,  pausing  her  some  injuries,  for  which  the  award  herein  has 
been  made,  on  the  theory  that  the  accident  arose  out  of  and  in  the 
course  of  her  employment  as  janitress. 

She  was  not  at  the  time  doing  any  work  for  her  employer.  It  has 
been  held  many  times  that,  when  an  employer  customarily  permits  his 
employes  to  eat  their  meals  upon  his  premises,  they  are  not  thereby 
excluded  from  the  protection  of  such  a  law  as  the  Workmen's  Com- 
pensation Law  (Consol.  Laws,  c.  67).  The  cases  to  that  effect  are 
collated  in  Matter  of  Di  Salvio  v.  Menihan  Co.,  225  N.  Y.  123,  126, 
121  N.  E.  766,  Matter  of  Mclnerney  v.  Buffalo  &  Susquehanna  Rail- 
road Corporation,  225  N.  Y.  130,  133,  121  N.  E.  806,  and  Matter  of 
Moore  v.  Lehigh  Valley  Railroad  Co.,  169  App.  Div.  177,  183,  154 
N.  Y.  Supp.  620.    The  theory  of  those  cases  is  that  a  temporary  sus- 

^=9For  oUier  cases  see  same  topic  &  KEY-NUMBER  in  all  Key-Numbered  Digests  A  Indexes 


Digitized  by  VjOOQIC 


Sup.  Ct.)  IN  BB  LAUTBBBAOH  481 

(178  N.T.S.) 

pension  of  the  work  for  the  purpose  of  eating,  without  leaving  the 
work  to  go  to  the  domicile  of  the  employe  for  that  purpose,  is  inci- 
dental to  the  employment,  and  does  not  terminate  or  suspend  for  the 
time  being  the  relation  of  master  and  servant. 

The  principle  of  those  cases  does  not  apply  to  such  a  situation  as 
here  exists.  The  case  is  no  different  than  it  would  be  if  the  claimant, 
although  janitress  of  the  building  in  question,  had  occupied  an  apart- 
ment in  another  building  and  the  accident  had  there  occurred.  In  no 
proper  sense  can  it  be  said  that  she  was  janitress  of  her  own  apart- 
ment, merely  because  it  happened  to  be  a  part  of  the  building  of 
which  she  was  the  janitress.  In  her  own  apartment  she  presided  over 
her  household  affairs  and  was  serving,  not  her  employers,  but  herself 
and  her  family.  If  this  award  can  1^  sustained,  so  also  it  should  be 
sustained  if  the  plaster  had  fallen  on  her  at  night  while  she  was  sleep- 
ing, or  while  doing  any  ordinary  housework  for  the  requirements  or 
convenience  of  her  family.  At  me  time  of  the  accident  she  was  doing 
nothing  for  her  employers,  nor  anything  incidental  thereto.  Her  duty 
to  them  did  not  require  her  presence  in  her  apartment.  What  she  was 
doing  was  personal  to  herself.  It  was  entirely  disassociated  with  the 
work  of  her  employers. 

In  Matter  of  Daly  v.  Bates  &  Roberts,  224  N.  Y.  126,  120  N.  E. 
118,  the  claimant  was  a  latm^iress  in  a  hotel,  and  as  part  of  her  com- 
pensation received  her  board  and  lodging  and  the  privilege  of  using 
the  laundry  plant  of  her  employer  to  do  her  own  laundry  work.  While 
thus  engaged  in  working  for  herself,  she  was  injured.  It  was  held 
that  she  was  not  working  for  her  employer,  but  for  herself,  and  her 
claim  for  compensation  was  dismissed.  In  that  case  it  is  true  the 
claimant  had  regular  working  hours,  and  the  accident  occurred  after 
the  time  when  her  duties  to  her  employer  ceased.  But  that  circum- 
stance does  not  differentiate  the  case  in  principle  from  the  present  case. 
It  does  not  appear  in  the  instant  case  whether  or  not  by  the  terms  of 
employment  of  the  claimant  her  duties  were  limited  to  specified  por- 
tions of  the  day.  I  am  assuming,  however,  that  she  was  always  on 
duty  when  the  circumstances  required  her  services.  But  with  that  as- 
sumption, the  fact  is  that  she  was  not  doing  anything  for  her  employers 
at  the  time  of  the  accident,  but  was  serving  exclusively  her  own  pur- 
pose. What  she  was  doing  did  not  promote  the  interests  of  her  em- 
ployers, nor  was  it  in  any  proper  sense  incidental  thereto.  She  was 
in  the  building  in  a  dual  capacity.  Her  family  was  domiciled  in  one 
of  the  apartments.  Her  personal  relations  to  her  family  were  distinct 
and  separate  from  her  relations  to  her  employers  as  janitress  of  the 
building.  She  was  acting  solely  for  herself  as  a  member  of  her  family 
at  the  time  of  the  accident. 

In  Matter  of  Di  Salvio  v.  Menihan  Co.,  225  N.  Y.  123,  121  N.  E. 
766,  the  claimant  had  merely  crossed  the  room  to  say  farewell  to  an- 
other employe  who  had  been  drafted,  and  while  talking  to  him  was  in- 
jured, and  it  was  held  that  he  was  serving  his  own  purposes,  and  that 
the  accident  did  not  arise  out  of  and  in  the  course  of  his  employment. 
In  the  opinion  cases  are  cited  from  other  jurisdictions  sustaining  the 
decision. 
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In  Matter  of  Urban  v.  Topping  Brothers,  184  App.  Div.  633,  172 
N.  Y.  Supp.  432,  it  was  so  held,  also,  in  a  case  where  an  employe  on 
quitting  work  for  the  day,  but  before  leaving  the  premises,  returned 
for  some  companions,  who  usually  accompanied  him  home,  and  was 
killed. 

The  rule  has  been  enunciated  and  reiterated  that  the  injury,  to  be 
within  the  protection  of  the  statute,  must  be  received  "while  the  work- 
man is  doing  the  duty  he  is  employed  to  perform,"  and  that  it  must 
be  "one  of  the  risks  connected  with  the  employment,  flowing  there- 
from as  a  natural  consequence  and  directly  connected  with  the  work." 
Matter  of  Heitz  v.  Ruppert,  218  N.  Y.  148,  151,  112  N.  E.  750,  751 
(L.  R.  A.  1917A,  344);  Matter  of  Di  Salvio  v.  Meoihan  Co.,  supra; 
Matter  of  Daly  v.  Bates  &  Roberts,  supra. 

Both  on  principle  and  authority,  therefore,  I  think  this  claim  can- 
not be  sustained. 

The  award  should  be  reversed,  and  the  claim  dismissed.  All  concur, 
except  JOHN  M.  KEI.LOGG,  P.  J.,  who  dissents. 


PFBIFBTBR  v.  MANSBAOH. 
(Supreme  Court,  AppeUate  Term,  First  D^artment    Novemb^  6,  1019.) 

COBPOBATIONS  ^=>120 — ^AOREEMSNT  TO  BEPUBCHASE  ON  SALE  OF  STOCK  VALID. 

Where  defendant,  who  was  Tice  president  and  general  manager  of  t 
corporation,  solicited  plaintiff  to  purchase  shares  of  stock,  and  told  ber 
that,  if  she  would  buy  the  stock,  he  would  give  her  the  money  back  at 
any  time  she  wanted  it,  and  on  the  faith  of  such  promise  plaintiff  paid 
for  and  received  an  "Interim  certificate"  calling  for  the  stock,  she  was 
entitled,  on  offering  to  return  the  certificate,  to  the  return  of  her  money; 
the  promise  of  defendant  being  a  personal  one  founded  upon  a  good  and 
eutticient  consideration. 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Fifth  Dis- 
trict. 

Action  by  Ida  Pfeiflfer  aeainst  Max  A.  Mansbach.  From  a  judgment 
for  defendant,  plaintiff  appeals.    Reversed,  and  new  trial  ordered. 

Argued  October  term,  1919,  before  GUY,  BIJUR,  and  DELEHAN- 
TY,  JJ. 

George  Hiram  Mann,  of  New  York  City  (George  Cohen,  of  New 
York  City,  of  counsel),  for  appellant. 

Harry  Rubin,  of  New  York  City  (Charles  S.  Rosenthal,  of  New 
York  City,  of  counsel),  for  respondent. 

DELEHANTY,  J.  The  complaint  as  set  forth  in  the  plaintiff's  bill 
of  particulars  claimed  for  fraud  and  deceit  in  the  sale  of  some  stock 
to  the  plaintiff,  but  upon  the  trial  was  changed  to  an  action  on  con- 
tract. 

The  material  facts  are  not  disputed.  In  March,  1918,  the  defend- 
ant, who  was  the  vice  president  and  general  manager  of  a  concern 
known  as  the  International  Sulphur  Corporation,  solicited  the  plaintiff 

^s»For  other  cases  see  same  topic  &  KEY-NUMBER  In  all  Key-Numbered  Digests  ft  Indezei 
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to  purchase  some  of  the  shares  of  the  stock,  of  the  par  value  of  $10 
per  share.  The  plaintiff  testified  that  the  defendant  told  her  that  if 
she  would  buy  the  stock  he  would  give  her  the  money  back  at  any  time 
she  wanted.  Upon  the  faith  of  this  promise  she  paid  him  $100  and  re- 
ceived an  'interim  certificate"  calling  for  20  shares  of  stock. 

In  this  statement  defendant's  counsel  conceded  that  plaintiff  would 
be  corroborated  by  a  Mrs.  Fiola,  who  heard  the  conversation  between 
the  parties,  and  who  was  present  in  court,  but  not  called  by  reason  of 
such  concession,  and  who  was  apparently  a  disinterested  witness.  The 
stock  at  the  time  of  the  sale  was  not  yet  on  the  market,  and  on  May 
8,  1919,  a  certificate  of  the  registered  stock  was  mailed  to  the  plaintiff 
by  the  corporation.  Prior  to  this,  and  in  November,  1918,  the  plaintiff 
asked  defendant  for  the  return  of  her  money,  which  was  refused.  The 
defendant  went  upon  the  stand,  but  was  not  asked  any  question  by  his 
attorney  as  to  these  statements,  and  the  testimony  of  the  plaintiff  and 
her  witness  was  uncontradicted.  The  court  below  gave  judgment  in 
favor  of  the  defendant,  dismissing  the  complaint  upon  the  merits. 
This  was  error.  The  promise  of  fiie  defendant  was  a  personal  one, 
and  was  founded  upon  a  good  and  sufficient  consideration. 

The  promise  to  repay  the  money  was  one  of  the  inducing  causes  of 
the  purchase,  and  as  the  case  stood  when  submitted  to  the  court  judg- 
ment should  have  been  given  for  the  plaintiff. 

Judgment  reversed,  and  new  ti-ial  ordered,  with  $30  costs  to  appel- 
lant to  abide  event    All  concur. 


(189  App.  Div.  569) 

BURNS  MFG.  CO.  v.  CLINOHFIELD   PKODUCTS  CORPORATION. 

(Supreme  Court,  Appellate  Division,  First  Department    November  7,  1919.) 

1.  Satjcs  «=5>S5(1) — ^Absolute  contract  to  deli\*eb. 

Contract  whereby  defendant  agreed  to  manufacture  and  sell  to  plaintiff 
1,000  barrels  of  a  new  product  used  in  coloring  material  and  make  ship- 
ments in  approximately  equal  monthly  quantities  over  the  year,  the  first 
shipment  to  be  made  on  completion  and  operation  of  the  plant,  was  an 
absolute  contract  to  deliver  the  1,000  barrels  within  the  year,  and  de- 
fendant was  liable  for  failure  to  do  so,  regardless  of  whether  due  dili- 
gence had  been  exercised  in  completing  the  plant. 

2.  EviDXNCE  ^s»323(4) — Mabkxt  quotations  showing  valuk  of  PBonucB. 

Where  article  in  question  was  not  generally  upon  the  market,  and  it 
was  therefore  practically  impossible  to  prove  its  market  value,  there 
was  no  error  in  admitting  In  evidence  a  publication  purporting  to  give  the 
sales  and  quotations  each  day ;  there  being  proof  on  both  sides  as  to  re- 
liability of  publication. 

Appeal  from  Special  Term,  New  York  County. 

Action  by  the  Burns'  Manufacturing  Company  against  the  CHnchfield 
Products  Corporation.  From  an  order  setting  aside  judgment  for 
plaintiff,  and  granting  a  new  trial,  plaintiff  appeals.  Order  reversed, 
verdict  reinstated,  and  judgment  ordered  to  be  entered  thereon. 

Argued  before  CLARKE,  P.  J.,  and  LAUGHLIN,  DOWUNG, 
SMITH,  and  MERRELL,  JJ. 
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C.  Parker  Lattm,  of  New  York  City  (Charles  H.  Young  and  Albert 
Ritchie,  both  of  New  York  City,  on  the  brief),  for  appellant. 

Dawes,  Abbott  &  Chester,  of  New  York  City  (Herman  Aaron,  of 
New  York  City,  of  counsel,  Hamilton  M.  Dawes  and  Charles  Adkins 
Baker,  both  of  New  York  City,  on  the  brief),  for  respondent 

SMITH,  J.  This  case  was  brought  by  plaintiff,  a  purchaser,  against 
defendant,  a  seller,  to  recover  damages  for  a  breach  of  a  contract  of 
sale.  The  contract  was,  in  fact,  a  contract  to  manufacture  and  sell 
to  the  plaintiff  precipitated  dry-pqwdered  Wane  fixe,  1,000  barrels.  It 
provides  shipments  to  be  made  in  approximate  equal  monthly  quanti- 
ties over  the  year.  The  first  shipment  to  be  made  on  completion  and 
operation  of  the  plant,  "which  we  expect  to  be  in  February,  1916." 
The  price  is  given  at  3  cents  per  pound  f.  o.  b.  cars,  Johnson  City, 
Tenn.  The  conditions  stated  are:  Fires,  strikes,  accidents,  or  other 
contingencies  beyond  the  control  of  either  party.  These,  it  was  pro- 
vided, were  to  absolve  either  party  from  obligation  under  the  con- 
tract. 

[1]  The  first  question  arises  upon  the  construction  of  the  contract 
The  trial  judge  has  construed  the  contract  to  mean  that  there  should 
he  no  delivery  required  whatever  under  the  contract  until  the  mill 
should  be  completed  and  in  operation,  and  if  the  mill  should  not  be 
completed  and  in  operation,  with  the  exercise  of  reasonable  diligence, 
within  the  year,  then  the  obligations  of  the  contract  were  canceled. 
Plaintiff's  claim,  on  the  other  hand,  is  that  there  is  an  absolute  con- 
tract to  deliver  the  1,000  barrels  within  the  year,  and  inasmuch  as 
the  delivery  was  to  be  in  equal  monthly  installments,  that  the  provi- 
sion for  the  first  shipment  to  be  made  upon  completion  and  operation 
of  the  plant,  "which  we  expect  will  be  in  February,  1916,"  is  simply 
a  provision  as  to  the  time  within  the  year  when  the  monthly  shipments 
shall  be  begun.  This  contract  was  made  in  December,  1915,  and  the 
year  would  not  expire  until  December,  1916.  During  the  year  the 
defendant  delivered  only  a  small  part  of  the  "blanc  fixe,"  and  this 
action  is  brought  to  recover  damages  for  failing  to  deliver  the  balance 
as  provided  in  the  contract. 

We  agree  with  the  plaintiff  in  its  contention  that  the  contract  im- 
ported an  obligation  to  deliver  the  1,000  barrels  within  the  year,  and, 
for  failure  to  do  so,  whether  or  not  due  diligence  had  been  exercised 
in  the  completion  of  the  mill,  the  defendant  is  liable.  We  are  of  opin- 
ion, as  claimed  by  the  plaintiff,  that  the  provision  that  the  monthly 
payments  should  begin  only  upon  the  completion  of  the  mill  did  not, 
in  any  way,  affect  the  absolute  obligation  to  deliver  the  full  amount 
within  the  year. 

[2]  The  defendant  seeks  to  sustain  this  order,  however,  also  upon 
another  ground,  and  that  is  that  the  plaintiff's  damages  were  not  prop- 
erly proven.  This  article  which  was  to  be  manufactured  is  a  new 
product  used  in  coloring  material,  in  paint  and  in  films  to  a  certain  ex- 
tent. It  was  not  generally  upon  the  market,  ft  was  practically  im- 
possible to  prove  what  its  market  value  was,  because  for  part  of  the 
time  none  of  it  could  be  purchased     There  was,  however,  the  Oil 
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Paint  and  Drug  Reporter,  which  was  a  publication  published  in  the 
city  of  New  York,  which  purported  to  give  the  sales  and  quotations 
each  day.  Objection  was  made  to  the  introduction  of  that  paper,  on 
the  ground  that  it  was  not  shown  that  the  reports  were  generally  ac- 
curate. Proof  was  thereupon  given  upon  both  sides  as  to  Sie  reliability 
of  this  paper,  and  there  was  sufficient  proof,  I  think,  to  authorize  its 
receipt  in  evidence. 

It  follows  that  the  order  must  be  reversed,  with  costs,  and  the  ver- 
dict reinstated.    Order  filed.    All  concur. 


GROSYENOB  v.  BUDDLB  et  aL 

(Supreme  Court,  Special  Term,  Schenectady  County.    November  15, 1919.) 

MOBTOAOSS  ^=:»568 — ST7BPLU8  HONEY  ON   F0BECL06UBE ;    ENFOBOEHSNT  OF  ME- 
CHANIC'S UEN. 

A  mechanic's  lien  against  mortgaged  property  sold  on  foreclosure,  not 
established  by  acti<Hi  as  required  by  Lien  Law,  |  41,  relatLve  to  enforce- 
ment of  mechanics'  liens,  cannot  bf  enforced  by  the  Uenor  in  a  surplus 
money  proceeding,  a  special  proceeding,  against  surplus  money  arising 
out  of  the  foreclosure  sale  and  in  the  hands  of  the  county  treasurer,  ex- 
cept that,  where  an  adversary  judgment  creditor  of  the  mortgagor  waived 
notice  of  and  consented  to  all  necessary  proceedings  for  drawing  and 
paying  the  money  to  the  lienor,  and  permitted  him  to  prove  his  claim  as 
an  uncontested  claim,  he  has  admitted  the  claim,  and  waived  the  ob- 
jection that  it  has  not  been  established. 

Action  to  foreclose  mortgage  by  Sidney  Grosvenor  against  John  A. 
Buddie  and  others,  wherein  Edward  Dussoult  instituted  a  surplus 
money  proceeding  to  enforce  a  mechanic's  lien  against  the  surplus 
money  arising  out  of  the  foreclosure  sale.  Order  directed  in  accord- 
ance with  the  opinion. 

H.  C.  Glen,  of  Schenectady,  for  petitioner. 

N.  B.  Spalding,  of  Schenectady,  for  Ransom  Tallmadge. 

WHITMYER,  J.  This  is  a  surplus  money  proceeding,  instituted 
by  Edward  Dussoult  to  enforce  a  mechanic's  lien  for  the  sum  of  $100.- 
77  against  the  surplus  money  arising  out  of  the  sale  in  foreclosure  of 
the  premises  described  in  the  mortgage  foreclosed  in  the  above-en- 
titled action.  The  surplus  amounts  to  the  sum  of  $61.48  and  is  in 
the  hands  of  the  cotmty  treasurer.  The  premises  belonged  to  the  de- 
fendants John  A.  Buddie  and  Kathryn  Buddie,  as  tenants  by  the  en- 
tirety. Defendants  Peckham,  Wolfe  &  Co.,  Ransom  Tallmadge,  and 
Clark  Witbeck  Company  are  judgment  creditors,  and  their  judgments 
were  docketed  after  Dussoult's  lien  was  filed.  The  owner  of  the  prop- 
erty and  the  defendants,  who  appeared  in  the  action,  including  Tall- 
madge, waived  notice  of  motion  for  the  appointment  of  a  referee,  and 
of  all  other  notices  in  the  matter,  and  consented  that  all  necessary 
proceedings  to  draw  the  money  out  of  court  might  he  had  without  no- 
tice to  them.  The  referee  was  appointed  without  objection,  and  it 
was  referred  to  him  to  ascertain  and  report  the  amount  of  Dussoult's 
or  of  any  other  person's  lien  upon  said  surplus,  and  to  ascertain  the 
priorities  of  the  several  liens  thereon,  and  to  report. 
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On  the  hearing,  Dussoult  appeared  in  person  and  by  attorney,  antf 
Tallmadge,  the  judgment  creditor,  appeared  in  person.  Dussoult 
proved  the  facts  in  connection  with  and  the  amount  due  on  his  lien, 
without  objection,  and  Tallmadge  proved  his  judgment.  Thereupon 
the  referee  made  a  report,  in  which  he  found  that  the  amount  due  on 
Dussoult's  lien  was  the  sum  of  $100.77,  with  interest  from  November 
15,  1918,  and  that  it  was  the  first  lien  upon  said  surplus.  Dussoult 
moved  to  confirm,  and  Tallmadge  then  for  the  first  time  objected^' 
claiming  that  the  lien  may  not  be  enforced  in  this  procedure.  Lien 
Law  (Consol.  Laws,  c.  33)  art.  3,  §  41,  provides  as  follows : 

"A  mechanic's  Hen  on  real  property  may  be  enforced  against  such  property, 
and  against  a  person  liable  for  the  debt  upon  which  the  lien  is  founded,  by  an 
action,  by  the  lienor,  his  assignee  or  legal  representative,  in  a  court  which 
has  Jurisdiction  in  an  action  founded  on  a  contract  for  a  sum  of  money  equiva- 
lent to  the  amount  of  such  debt" 

Enforcement  involves  establishing  the  debt  which  is  the  basis  of  the 
lien  and  requires  an  action.  Lien  Law,  §  41,  supra;  Stiyder  (6th  Ed.) 
p.  30.  A  surplus  proceeding  is  not  an  action,  but  is  a  special  proceed- 
ing, in  which  a  lien,  not  establislied,  mav  not  be  enforced.  In  this 
case,  the  property  has  been  sold,  but  that  does  not  change  the  situation. 
The  money  has  taken  the  place  of  the  property  and  action  is  neces- 
sary to  establish  and  to  enforce  the  lien  in  the  same  way  as  if  the 
property  had  not  been  sold.  Philbrick  &  Brother  v.  Florio  Co-op. 
Ass'n,  137  App.  Div.  613,  614,  122  N.  Y.  Supp.  341 ;  Nutt  v.  Cuming, 
155  N.  Y.  309,  49  N.  E.  880.  The  lien  might  have  been  established  in 
the  action  to  foreclose,  but  that  was  not  done.  However,  Talhnadge 
waived  notice  of  and  consented  to  all  necessary  proceedings  for  draw- 
ing and  for  paying  the  moneys  to  Dussoult,  and  permitted  him  to 
prove  his  claim  as  an  uncontested  claim  (Union  Dime  Savings  In- 
stitution v.  Osley,  4  Hun,  657),  without  objection.  He  has  admitted  the 
claim  and  waived  the  objection. 

Order  accordingly. 


(189  App.  Div.  347) 

PEOPLE  ex  rel.  KALBACH  v.  STATE  TAX  COMMISSION. 

(Supreme  Court,  Appellate  Division,  Third  Department.    November  12,  1919.) 

Taxation   ^=>124%— Franchise  tax;    operation   of  leased   saxlboad  bt 

OWNER. 

Where  railroad  was  being  operated  by  receiver  of  owner,  ^instead  of 
receiver  of  lessee,  receiver  of  owner,  even  prior  to  enactment  of  Laws 
1917.  c.  710,  was  required  to  pay  as  part  of  franchise  tax  under  Tax  Law, 
§  185,  1  per  cent,  on  gross  earnings  reported  under  section  192,  notwith- 
standing lease,  since  operation  of  railroad  by  such  receiver  was  by  Tur- 
tue  of  franchise  conferred  upon  owner  by  state. 

Certiorari  by  the  People  of  the  State  of  New  York,  on  the  relation 
of  Andrew  E.  Kalbach,  as  receiver  of  the  property  of  the  Second 
Avenue  Railroad  Company  in  the  City  of  New  York,  against  the  State 
Tax  Commission  of  the  State  of  New  York,  to  review  determination 
of  State  Tax  Commission  upon  application  of  relator  for  the  revision 

^s^For  other  caees  see  same  topic  &  KBY-NUMBER  in  aU  Key-Numbered  Digests  ft  Indexei 
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and  readjustment  of  the  tax  assessed  tinder  Tax  Law,  §  185,  subd.  1. 
Detennination  confirmed. 

Argued  before  JOHN  M.  KELLOGG,  P.  J.,  and  LYON,  WOOD- 
WARD, COCHRANE  and  HENRY  T.  KELLOGG,  JJ. 

Davies,  Auerbach  &  Cornell,  of  New  York  City  (Brainard  ToUes,  of 
New  York  City,  of  counsel),  for  relator. 

Charles  D.  Ntfwton,  Atty.  Gen.  (C.  T.  Dawes,  Deputy  Atty.  Gen.,  of 
counsel),  for  respondent. 

LYON,  J.  The  question  presented  by  this  appeal  is  whether  the 
franchise  assessment  of  the  Second  Avenue  Railroad  Company  was 
properly  made  under  the  first  sentence  of  section  185  of  the  Tax  Law 
(Consol.  Laws,  c.  60),  or  whether  the  same  should  have  been  made  un- 
der the  second  sentence  of  that  section.  The  Second  Avenue  Railroad 
Company  is  the  owner  of  certain  street  railroads  and  of  certain  fran- 
chises for  the  operation  thereof.  On  the  28th  day  of  January,  1898,  a 
lease  of  said  railroads,  excepting  its  franchise  as  a  corporation,  its 
shares  of  capital  stock,  and  its  rights  reserved  under  that  agreement, 
was  made  to  the  Metropolitan  Street  Railway  Company,  which  took 
possession  of  and  o^rated  the  same  until  there  was  transferred  to  the 
Interurban  Street  Railway  Company,  afterwards  known  as  the  New 
York  City  Railways  Company,  all  the  street  railroads  in  New  York 
City,  including  its  leasehold  interest  in  the  railroad  of  the  Second  Ave- 
nue Railroad  Company.  In  September,  1907,  the  New  York  City  Rail- 
ways Company  being  insolvent,  receivers  of  its  property  were  appoint- 
ed by  the  United  States  court.  The  Metropolitan  Street  Railway 
Company,  finding  its  affairs  closely  involved  with  those  of  the  New 
York  City  Railways  Company,  obtained  an  order  extending  the  re- 
ceivership to  cover  its  property.  Both  corporations  were  afterwards 
adjudged  to  be  insolvent,  and  their  receiverships  were  made  permanent. 
The  receivers  so  appointed  took  possession  of  the  railroads  of  the  Sec- 
ond Avenue  Railroad  Company  and  expended  large  sums  in  the  im- 
provement of  the  property.  The  receivers,  after  negotiating  with  the 
Second  Avenue  Railroad  Company  and  being  unable  to  agree  upon  a 
modified  cpmpensation,  with  the  approval  of  the  court  decided  not  to 
adopt  the  lease. 

The  property  of  the  Second  Avenue  Railroad  Company,  when 
leased,  was  subject  to  a  mortgage  to  the  Guaranty  Trust  Company, 
given  to  secure  the  payment  of  bonds.  In  an  action  for  the  foreclo- 
sure of  the  mortgage,  an  order  was  obtained  from  the  New  York  Su- 
preme Court  appointing  a  receiver  pendente  lite,  who  was  authorized 
to  operate  the  railroads.  In  October,  1908,  this  receiver  applied  to  the 
Circuit  Court  of  the  United  States  for  possession  of  the  leased  rail- 
roads "without  impairment  of  any  right  of  action  of  the  Second  Ave- 
nue Railroad  C<xnpany  or  of  your  petitioner  against  the  Metropolitan 
Company  on  account  of  its  obligations  accrued  or  to  accrue  under  the 
covenants  of  said  lease."  The  petition  was  granted,  and  the  court  di- 
rected the  receivers  of  the  Metropolitan  Railway  Company  to  cease 
operating  the  railroad  lines,  and  to  give  possession,  except  of  certain 
ducts,  and  on  November  13,  1908,  the  possession  of  said  railroads  and 
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properties  of  the  Second  Avenue  Railroad  Company  passed  to  the  re- 
ceiver appointed  by  the  Supreme  Court  of  New  York.  Linch,  the  first 
appointed  receiver  having  died,  one  Beaver  was  appointed  receiver. 
He  filed  reports  covering  the  period  from  November  13,  1908,  to  June 
30,  1916,  in  accordance  with  section  192  of  the  Tax  Law,  showing  the 
gross  earnings  derived  from  all  sources  received  by  the  receivers,  and 
stating  his  belief  that,  under  section  185  of  the  Tax  Law,  he  was  not 
liable  to  pay  any  tax  upon  gross  earnings,  and  desired  to  relieve  him- 
self from  any  personal  liability.  Beaver  having  died,  the  present  re- 
ceiver was  duly  appointed.  The  state  tax  department  having  assess- 
ed a  tax  against  the  receiver  of  $70,044.53,  being  1  per  centum  of  the 
gross  earnings  of  said  receiver  from  all  sources  from  November  13, 
1908,  to  Jime  30,  1916,  and  having  granted  a  rehearing  and  affirmed  the 
determmation,  the  receiver  has  brought  this  proceeding  for  the  pur- 
pose of  reviewing  such  final  determination. 

Section  185  of  the  state  Tax  Law  as  it  existed  prior  to  June  1,  1917, 
was  as  follows: 

''Every  corporation,  Joint  stock  company  or  association  owning  or  operating 
any  elevated  railroad  or  surface  railroad  not  operated  by  steam,  shaU  pay  to 
the  state  for  the  privilege  of  exercising  its  corporate  franchise  or  carrying 
on  its  business  in  such  corporate  or  organized  capacity  within  this. state,  an 
annual  tax  which  shall  be  one  per  centam  upon  its  gross  earnings  from  all 
sources  within  this  state^  and  three  per  centum  upon  the  amount  of  divi- 
dends declared  or  paid  in  excess  of  four  per  centum  upon  the  actual  amount 
of  paid-up  capital  employed  by  said  corporation,  joint-stock  company  or  as- 
sociation. Any  such  railroad  corporation  whose  property  is  leased  to  an- 
other railroad  corporation  shall  only  be  required  under  this  section  to  pay 
a  tax  of  three  per  centum  upon  the  dividends  declared  and  paid  in  excess  ot 
four  per  centum  upon  the  amount  of  its  capital  stock." 

It  seems  to  have  been  the  legislative  intent,  for  the  purpose  of  im- 
posing a  franchise  tax  upon  such  corporations,  to  divide  them  into  two 
classes :  First,  those  engaged  in  the  actual  operation  of  such  railroads; 
and,  second,  those  not  engaged  in  the  actual  operation,  but  whose 
property  is  operated  by  another  railroad  corporation  under  a  lease. 
It  is  true  the  property  of  the  Second  Avenue  Railroad  Company  was 
leased  to  the  Metropolitan  Street  Railway  Company,  but  the  property 
was  not  operated  by  the  receiver  of  the  lessee,  but  by  the  receiver  of  the 
lessor,  who  received  the  gross  earnings. 

By  chapter  710  of  the  Laws  of  1917,  which  became  a  law  June  1st 
of  that  year,  there  was  added  to  the  end  of  section  185  the  following 
words : 

"Except  that  where  the  property  leased  is  operated,  by  a  receiver  and  the 
gross  earnings  are  not  included  with  the  gross  earnings  of  the  lessee  for  the 
purposes  of  taxation  under  this  section,  then  said  receiver  shaU  be  required 
to  pay  the  tax  upon  the  gross  earnings  as  hereinbefore  provided^" 

.  I  think  the  purpose  of  this  amendment  was  to  make  clear  the  intent 
of  the  act,  which  was  that  the  tax  upon  gross  earnings  was  to  be  paid 
to  the  state  by  the  corporation  or  its  representative  engaged  in  the  ac- 
tual operation  of  the  railroad.  The  controlling  fact  is  that  under  the 
order  of  the  court  the  receiver  of  the  Second  Avenue  Railroad  Com- 
pany took  possession  of  the  property  of  the  corporation  and  operated 
the  railroad  and  received  the  earnings  thereof.    "But  we  are  of  the 
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Opinion  that  the  railroad,  when  in  the  receiver's  hands  and  operated  by 
him,  is  operated  under  and  by  virtue  of  the  franchise  which  has  been 
conferred  upon  the  corporation  by  the  state,  and  that  when  he  receives 
the  gross  earnings  arising  from  its  operation,  and  has  in  his  hands 
money  enough  to  pay  these  taxes,  the  state  has  a  paramount  right  to 
collect  them  before  the  moneys  applicable  to  such  payment  shall  be 
paid  away  by  the  receiver."  Central  Trust  Co.  v.  New  York  City  & 
Northern  R.  R.  Co.,  110  N.  Y.  250,  257,  18  N.  E.  92,  95,  1  L.  R.  A. 
260;  People  ex  rel.  Joline  et  al.  v.  Williams,  200  N.  Y.  528,  94  N.  E. 
1097. 

As  between  the  state  and  the  relator,  the  lease  by  the  Second  Avenue 
Railroad  Company  to  the  Metropolitan  Street  Railway  Company  is 
ineffectual  to  relieve  the  relator  from  the  payment  of  the  tax.  During 
the  period  in  question  the  Metropolitan  Railway  Company  did  not  ex- 
ercise the  corporate  franchise  or  operate  the  Second  Avenue  Railroad 
Company,  but  the  relator's  predecessors  did,  and  it  was  their  duty 
to  pay  the  tax  imposed  for  that  privilege. 

The  determination  should  be  confirmed,  with  fifty  dollars  costs  and 
disbursements.    AH  concur. 


(189  App.  Dlv.  412) 

CAVALIER  V.  CHEVROLET  MOTOR  CO.  OP  NEW  TORK,  Inc.,  et  al. 
(Supreme  Court,  Appellate  Division,  Third  Department.    November  12,  1919.) 

1.  Evidence  ^=s>1^ — Judioiai.  notice  ;  hernia  caused  by  natural  causes. 

Court  will  take  judicial  notice  that  hernia  is  a  disease  arising  out  of 
natural  causes,  as  well  as  from  accid^it 

2.  Mastsb  and  sbeyant  ^s»405(4) — ^Wobkxan's  dzssasb  not  caused  bt  ac<^ 

cident. 

Evidence  that  a  workman,  whUe  doing  his  ordinary  work,  felt  a  severe 
pain  In  his  right  side,  and  that  next  day  a  physician  found  a  "right  In- 
guinal hernia  (traumatic),''  is  insufficient  to  show  that  he  was  accident- 
ally injured  in  the  course  of  his  employment,  since  "ingiiinar*  refers  to 
groin,  not  side,  and  "traumatic"  contemplates  some  wounding  of  the 
body. 

John  M.  Kellogg,  P.  J.,  dissenting. 

Appeal  from  State  Industrial  Commission. 

Proceedings  tmder  the  Workmen's  Compensation  Law  for  compen- 
sation for  the  injury  of  James  (or  Vincenzo)  Cavalier,  opposed  by  the 
Chevrolet  Motor  Company  of  New  York,  Incorporated,  employer,  and 
the  Zurich  General  Accident  &  Liability  Insurance  Company,  Limit- 
ed, insurance  carrier.  From  an  award  of  the  Industrial  Commission, 
allowing  compensation,  the  employer  and  insurance  carrier  appeal. 
Reversed,  and  matter  remitted  to  Commission. 

ArgUiBd  before  JOHN  M.  KELLOGG,  P.  J.,  and  LYON,  WOOD- 
WARD, COCHRANE,  and  HENRY  T.  KELLOGG,  JJ. 

Alfred  W.  Andrews,  of  New  York  City,  and  Ainsworth,  Carlisle  & 
Sullivan,  of  Albany  (John  N.  Carlisle,  of  Albany,  of  counsel),  for  ap- 
pellants. 

Charles  D.  Newton,  Atty.  Gen.  (E.  C.  Aiken,  Deputy  Atty*.  Gen.,  of 
counsel),  for  State  Industrial  Commission. 

or  oUier  caies  see  same  topic  &  KEY-NUMBER  in  all  Key-Numbered  Digeets  A  Indexes 
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WOODWARD,  J.  The  State  Industrial  Commission  has  found 
as  conclusions  of  fact  that  one  James  Cavalier  received  his  injuries 
while  employed  as  a  laborer  by  the  Chevrolet  Motor  Company,  at 
Tarrytown,  N.  Y. ;  that  "while  engaged  in  his  regujar  course  of  em- 
ployment, at  about  4:30  p.  m.  of  Mfirch  11,  1919,  James  (or  Vincaizo) 
Cavaliei:,  while  pushing  a  pipe  about  14  feet  long,  felt  a  severe  pain  in 
the  right  side,  which  caused  him  to  stop  work  for  a  short  time.  On 
March  12,  1919,  he  returned  to  the  plant  of  his  employer,  and,  after 
having  informed  his  employer  that  he  had  been  injured  on  March  11, 
1919,  he  was  assigned  by  his  employer  to  light  work,  which  was  al- 
together different  from  his  ordinary  line  of  duty.  On  the  evening  of 
March  12,  1919,  he  consulted  a  physician,  who  informed  him  that  his 
condition  was  such  that  he  could  not  work,  and  that  an  operation  was 
necessary.  The  said  physician  diagnosed  his  injuiy  as  a  "right  inguinal 
hernia  (traumatic),"  and  that  "the  injuries  sustained  by  James  (or 
Vincenzo)  Cavalier  were  accidental  injuries,  and  arose  out  of  and 
in  the  course  of  his  employment." 

[1,  2]  If  this  case  can  be  distinguished  from  that  of  Matter  of  Al- 
pert  V.  Powers,  223  N.  Y.  97,  119  N.  E.  229,  upon  the  authority  of 
which  one  of  the  state  industrial  commissioners  dissented  from  the 
award,  the  point  of  digression  does  not  occur  to  us.  There  is  no  find- 
ing, as  there  is  no  evidence,  of  anything  in  the  nature  of  an  accident 
— ^merely  that  "while  engaged  in  the  regular  course  of  his  employment" 
and  "while  pushing  a  pipe  about  14  feet  long"  the  claimant  "felt  a 
severe  pain  in  the  right  side,"  and  that  on  the  following  day  a  physi- 
cian "diagnosed  his  injury  as  a  right  inguinal  hernia."  There  is  no 
attempt  to  establish  that  the  claimant  did  not  have  a  hernia  prior  to 
the  day  on  which  he  is  alleged  to  have  "felt  a  severe  pain  in  the  right 
side."  What  part  of  the  right  side  is  not  disclosed;  it  may  have 
been  in  the  lung  or  in  the  pleura,  or  in  any  of  the  muscles  of  the  right 
side ;  while  an  "inguinal  hernia"  is,  as  its  name  clearly  discloses,  con- 
fined to  the  groin.  One  would  hardly  describe  the  groin  as  the  "right' 
side"  of  a  man,  and  yet,  because  a  physician  discovered  "a  right  in- 
guinal hernia"  on  the  day  following  a  severe  pain  in  the  right  side," 
the  State  Industrial  Commission  reaches  the  conclusion  that  tfie  claim- 
ant suffered  "accidental  injuries"  which  "arose  out  of  and  in  the 
course  of  his  employment." 

The  claimant's  own  testimony  is  that  at  the  time  of  the  alleged  injury 
he  stopped  work  for  about  10  minutes  and  then  continued  his  employ- 
ment up  to  5  o'clock;  that  is,  the  alleged  injury  occurred  at  4:30,  and 
after  an  interval  of  10  minutes  he  resumed  work  and  stayed  until  5 
o'clock,  a  period  of  20  minutes.  No  one  pretends  that  there  was  any 
visible  injury,  that  anything  occurred  outside  of  the  ordinary  routine 
of  the  dav's  work,  and  there  is  no  testimony  whatever  tending  to  show 
that  there  was  any  connection  between  this  "right  inguinal  hernia"  and 
the  "severe  pain  in  the  right  side"  of  the  claimant — ^no  evidence  thai 
a  hernia  could  be  produced  by  anything  which  was  shown  to  have  oc- 
curred on  the  11th  day  of  March,  1919.  We  know  judicially  that  her- 
nia is  a  disease  arising  out  of  natural  causes  as  well  as  from  accident 
(.Matter  of  Alpert  v.  Powers,  223  N.  Y.  97,  101,  119  N.  E.  229),  and 
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the  Workmen's  Compensation  Law  (Consol.  Laws,  c.  67)  does  not 
insure  against  disease,  except  where  the  disease  or  infection  "natural- 
ly and  unavoidably"  results  from  an  injury  (Richardson  v.  Greenberg, 
188  App.  Div.  248,  249,  176  N.  Y.  Supp.  651).  It  does  not  follow  that, 
because  a  man  has  a  pain  in  his  side  while  doing  his  ordinary  work, 
without  islipping,  falling,  or  other  mishap,  and  a  physician  finds  an 
inguinal  hernia  the  next  day,  that  the  hernia  resulted  from  accidental 
injuries,  even  though  the  physician  adds  to  his  declaration,  in  paren- 
thesis, the  word  "traumatic."  This  word,  however  much  abused  in 
matters  relating  to  insurance,  contemplates  some  external  violence, 
some  wounding  or  bruising  of  the  body,  and  no  one  pretends  that 
anything  of  the  kind  occurred  in  this  case.  The  claimant  himself  mere- 
ly says  that  he  was  doing  his  usual  work,  making  no  suggestion  of 
anything  happening,  except  that  he  felt  a  "severe  pain  in  the  right 
side/'  such  as  all  persons  experience,  no  doubt,  at  some  time  in  their 
lives,  and  the  next  day  a  "right  inguinal  hernia"  is  discovered,  and  this 
simple  pain  in  the  side  is  translated  into  an  accident,  within  the  mean- 
ing of  a  statute  designed  to  protect  against  the  extraordinary  risks  of 
certain  designated  employments.  Alpert  v.  Powers,  181  App.  Div,  902, 
167  N.  Y.  Supp.  385.  There  is  not  even  a  suggestion  that  this  hernia 
had  not  existed  to  the  knowledge  of  the  claimant  prior  to  this  alleged 
injury.  It  is  not  an  uncommon  thing  for  men  with  hernia  to  work  at 
heavy  labor  and  to  puffer  at  times  from  exertion,  and  there  is  not  a 
particle  of  testimony  from  which  it  may  be  legitimately  inferred  that 
this  was  not  the  case  with  the  claimant.  No  connection  whatever  is 
shown  between  the  performance  of  the  labors  of  the  claimant  and  the 
hernia  for  which  this  award  has  been  made — ^no  identity  of  time  or  of 
place,  and  nothing  which  brings  the  case  within  any  of  the  provisions 
of  the  statute ;  and  the  capital  of  a  legitimate  business  ought  not  to  be 
taken  to  compensate  for  an  alleged  injury  which  is  not  shown  to  have 
been  produced  in  connection  with  the  services  rendered  by  the  claim- 
ant. 

The  award  should  be  reversed,  and  the  matter  remitted  to  commis- 
sioa.    All  concur,  except  JOHN  M.  KELLOGG,  P.  J.,  who  dissents. 


WESTERN  NEW  YORK  &  P.  TRACTION  CO.  ▼.  ERIE  R.  CO. 
(Supreme  Court,  Special  Term,  Erie  County.    February,  1906.) 

1.  RATLBOADS  ^S»142 — EVIDENCB  SUFFICIENT  TO  SHOW  OBQANIZATION  AND  CON- 

SOLIDATION VALID. 

In  proceedings  under  RaUroad  Law  1890,  (  12,  now  section  22  to  deter- 
mine the  manner  and  point  of  proposed  crossings  of  defendant's  steam 
railroad  by  plaintiff's  electric  line,  held,  that  plaintiff  was  a  properly  or- 
ganized consolidated  railroad  corporation,  with  all  the  rights  belonging  to 
such  a  company,  induding  that  of  crossing  existing  lines;  the  essential 
requirements  of  the  laws  of  New  York  and  Pennsylvania  having  been 
observed. 

2.  Railboads  ^=»52 — What  constitutes  "extension"  of  eleotbic  line. 

A  proposed  extension  of  a  railroad  company's  electric  line  for  about 
7  miles,  the  existing  system  forming  a  continuous  line  of  about  76  miles, 
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held  an  "eztensiott,"  wltmn  the  meaning  of  Bailroad  Law  1880,  t  90;  now 
section  170. 

[Ed.  Note.— For  other  definitions,  see  Words  and  Phrases,  First  and 
Second  Series,  Extension.] 

3.  Raiuu)ads  ^=s>52 — Cebtificats  oi*  Pubijo  Sbbvice  Coicmjssion  attthor- 

iziNO  extension. 

Where  the  Railroad  Law  regulating  the  construction  of  an  extension 
of  a  railroad  company's  electric  line  was  complied  with  prior  to  the  pas- 
sage of  the  Public  Service  Commissions  Law,  requiring  a  certificate  of 
the  Public  Service  Commission  for  an  extension,  the  company  had  the 
right  to  construct  the  extension  without  the  consent  of  the  commission. 

4.  Railroads  ^s»14 — ^In  pbocbedino  fob  crossino  devbndant  icat  question 

reoulabitt  of  plaintiff's  organisation. 

In  proceedings  against  a  railroad  company,  imder  Railroad  Law  1890, 
{  12,  now  section  22,  to  determine  the  manner  and  point  of  proposed  cross- 
ings of  its  line  by  another  company's  new  line,  defendant  has  the  rlglit 
to  question  the  regularity  of  plaintiff's  organization. 

Proceeding  by  the  Western  New  York  &  Pennsylvania  Traction 
Company  against  the  Erie  Railroad  Company.    Judgment  for  plaintiff. 

Simon  Fleischmann,  of  Buffalo,  and  Joseph  1,.  Page,  of  Olean,  for 
plaintiff. 

Fred  A.  Robbins,  of  Hornell,  and  Thomas  H.  Dowd,  of  Salamanca, 
for  defendant. 

MARCUS,  J.  The  plaintiff,  a  railroad  company,  has  instituted  two 
proceedings  against  the  defendant,  another  railroad  company,  for  the 
appointment  of  commissioners,  under  Section  12  of  Railroad  law  1890, 
c.  565  (now  Consol.  I^aws,  c.  49,  §  22),  to  determine  the  manner  and 
point  of  two  proposed  crossings  of  the  defendant's  line  by  the  plain- 
tiff's line  of  Cattaraugus  county.  The  defendant  operates  a  steam 
railroad  at  the  points  of  crossing,  and  the  plaintiff  an  electric  line. 

The  principal  points  urged  by  the  defendant,  in  opposition  to. plain- 
tiff's right  to  cross  its  lines,  are  that  the  plaintiff  is  not  a  properly  or- 
ganized consolidated  railroad  corporation,  entitling  it  to  maintain  these 
proceedings,  and  that  the  portion  of  plaintiff's  line  which  seeks  to 
cross  the  defendant's  line,  and  which  is  claimed  by  plaintiff  to  be  an 
extension  of  its  existing  system,  is  of  such  length,  relative  to  the  re- 
mainder of  its  line,  as  not  to  he  an  extension  within  the  meaning  of 
section  90  of  Railroad  Law  1890,  c.  565  (now  Consol.  Laws,  c.  49,  § 
170),  and  that  therefore  the  certificate  of  necessity  of  the  Public  Utili- 
ties Commission,  which  was  not  obtained,  was  necessary  to  authorize 
the  construction  of  this  new  portion  of  the  line.  A  considerable 
amount  of  oral  and  documentary  evidence  was  taken  before  the  court, 
which,  together  with  the  full  and  able  briefs  of  the  respective  counsel, 
I  have  carefully  considered. 

It  appears  that  the  plaintiff,  the  Western  New  York  &  Pennsylvania 
Traction  Company,  is,  in  itself,  the  result  of  a  consolidation  of  two 
railroads  theretofore  existing,  one  of  which  was,  in  itself,  the  result 
of  a  prior  consolidation  of  earlier  railroads,  and  the  other  component 
part  of  which  was  a  reorganization  of  an  older  Pennsylvania  railroad, 
and  that  the  present  combined  system  extends  into  both  the  states  of 
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New  York  and  Pennsylvania,  and  now  forms  a  continuous  line  and 
system  of  about  76  miles,  exclusive  of  the  proposed  extension  of  about 
7  miles. 

The  defendant  claims  that  there  are  various  defects  in  the  organi- 
zation of  the  constituent  companies,  or  some  of  them,  which  I  have 
examined,  and  which,  it  seems  to  me,  are  not  substantial,  but,  at  most, 
technical.  On  the  other  hand,  it  appears  that  the  present  plaintiff  is 
the  only  railroad  company  now  operating  the  entire  system,  and  whose 
stock  and  bonds  are  in  existence,  and  that  it  in  all  respects  has  com- 
pletely absorbed  and  superseded  all  of  the  constituent  railroads  that 
have  entered  into  its  composition.  . 

[1]  I  am  satisfied,  further,  that  all  of  the  requirements  of  the  laws 
of  the  state  of  Pennsylvania  and  of  this  state  have  been  complied  with 
in  all  essential  respects,  so  as  to  make  the  present  plaintiff  a  legally 
organized  consolidated  railroad  corporation,  with  all  the  rights  be- 
longing to  such  a  company,  including  that  of  crossing  existing  lines, 
under  suitable  compensation  and  restrictions,  as  provided  by  the  Rail- 
road Law. 

[2]  On  the  question  as  to  whether  the  proposed  extension  is,  in 
fact  and  in  law,  an  extension  within  the  meaning  of  the  Railroad  Law, 
I  have  had  no  hesitation  in  coming  to  the  conclusion  that  it  is  such, 
under  the  decisions  of  the  courts.  N.  Y.  C.  &  H.  R.  R.  Co.  v.  Au- 
burn Interurban  Electric  R.  R.  Co.,  178  N.  Y.  75,  70  N.  E.  117. 

[3]  As  the  Railroad  Law  in  regard  to  extensions  of  this  kind  was 
complied  with  prior  to  the  passage  of  the  Public  Service  Commissions 
Law  (Consol.  Laws,  c.  48),  under  which  the  certificate  of  the  Public 
Utilities  Commission  would  now  be  required  for  such  extension,  the 
right  of  the  plaintiff  to  construct  the  same  became  fixed  and  vested 
before  the  Utilities  Law  went  into  effect,  and  therefore  the  consent 
of  the  state  commission  was  not,  and  is  not,  required  to  validate  the 
same. 

The  other  objections  urged  by  the  defendant  to  these  crossings  need 
not  he  specifically  considered,  as  they  do  not  appear  to  me  to  be  se- 
rious. 

[4p  The  defendant,  of  course,  has  the  right  to  question  the  regu- 
larity of  plaintiff's  organization,  and  it  is  quite  common  for  existing 
competing  lines  so  to  do,  if  for  no  other  reason  than  to  postpone  the 
competition  of  the  new  railroad  as  long  as  possible,  as  a  matter  of 
business  policy,  and  there  may  be  cases  where  such  opposition  is 
found  to  be  substantial,  when  subjected  to  judicial  scrutiny;  but  in 
this  case  I  have  concluded  that  the  plaintiff  is  entitled  to  the  relief 
•asked,  and  to  the  appointment  of  commissioners  to  determine  the 
points  and  manner  of  the  crossings  which  it  seeks,  and  findings  may  be 
prepared  accordingly,  looking  to  a  final  order  and  judgment  to  that 
effect. 
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VALENTINE  v.  SHERWOOD  METAL  WORKING  CO.  et  al. 
(Supreme  Court,  Appellate  Division,  Third  Department.    November  12,  1919.) 

MaSTEB   and   8EBVAITT  ^=>385(11^— WORKMEN'S   COMPENSATION    LAW ;     "LOSS 
OF  AN  EYE." 

Where  injured  eye,  with  the  aid  of  a  proper  glass,  is  nearly  normal  for 
many  nnrposes,  there  is  no  "loss  of  an  eye,"  within  the  Workmen's  Com- 
pensation Law. 

Appeal  from  State  Industrial  Commission. 

Proceeding  for  compensation  under  the  Workmen's  Compensation 
Law  by  Salonda  Valentine,  employe,  opposed  by  the  Sherwood  Metal 
Working  Company,  employer,  and  the  American  Mutual  Liability  In- 
surance Company,  insurance  carrier.  Award  by  the  State  Industrial 
Commission  for  claimant,'  and  the  employer  and  insurance  carrier  ap- 
peal.   Reversed  and  remitted. 

Argued  before  JOHN  M.  KELLOGG,  P.  T.,  and  LYON,  WOOD- 
WARD, COCHRANE,  and  HENRY  T.  KELLOGG,  JJ. 

Jeremiah  P.  Connor,  of  New  York  City,  for  appellants. 
Charles  D.  Newton,  Atty.  Gen.  (E.  C.  Aiken,  Deputy  Atty.  Gen., 
of  counsel),  for  State  Industrial  Commission. 

PER  CURIAM.  There  is  no  dispute  as  to  the  facts  in  this  case. 
The  claimant  was  employed  at  Syracuse  by  the  Sherwood  Metal  Work- 
ing Company  as  a  riveter  upon  shovels.  A  small  portion  of  sted 
was  picked  up  by  the  rapid  hammer  used  and  lodged  in  the  back  of  the 
eye  ball,  defying  all  efforts  at  its  removal.  The  State  Industrial  Com- 
mission has  found  that  "this  injury  resulted  in  the  loss  of  the  left  eye," 
but  there  is  no  evidence  to  support  this  finding,  for  the  entire  testimony 
is  to  the  effect  that  the  eye,  with  the  aid  of  a  proper  glass,  is  nearly 
normal  for  many  purposes.  That  there  is  an  injury,  and  that  it  de- 
tracts from  the  value  of  the  eye,  there  can  be  no  doubt ;  but  it  is  not 
the  loss  of  an  eye.  The  case  is  not  distinguishable  in  principle  f  rrai 
that  of  Prings  v.  Pierce-Arrow  Motor  Car  Co.,  182  App.  Div.  445, 
169  N.  Y.  Supp.  309,  and,  if  this  court  was  right  in  that  case,  it  fol- 
lows that  the  award  here  under  consideration  must  be  reversed. 

The  award  should  be  reversed,  and  the  proceeding  remitted  to  the 
State  Industrial  Commission. 


(189  App.  Div.  228) 

SHALATA  et  al.  v.  RODGERS. 

(Supreme  Court,  Appellate  Division,  First  Department     November  7,  1919.) 

1.  Municipal  corporations   ^=5>809(2) — ^Improvements   in    street;     negli- 

gence IN  failure  to  guard. 

Sewer  contractors,  who  had  erected  concrete  works  and  cofferdam 
along  river  at  foot  of  a  street,  were  not  negligent  in  failing  to  erect  a 
fence  or  guard  across  the  street  to  prevent  children  going  upon  the  con- 
crete work. 

2.  Trial  ^=>337 — ^Disregard  of  instructions. 

In  action  against  sewer  contractor  for  death  of  boy,  who  fell  off  cof- 
ferdam, where  court  instructed  Jury  that  contractor  was  not  liable  if 
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the  boy  had  a  right  to  be  on  cofferdam,  since  In  snch  case  contractor 
could  not  have  kept  him  off,  and  further  charged  that  contractor  was 
not  liable  if  boy  had  no  right  on  cofferdam,  since  in  such  case  he  would 
have  been  a  trespasser,  verdict  for  plaintiffs  was  contrary  to  law  of  case 
as  charged  by  court ;  such  instructions  being  tantamount  to  direction  to 
find  for  contractor. 

Appeal  from  Trial  Term,  New  York  County. 

Action  by  Nicholas  Shalata  and  another,  as  administrators,  etc.,  • 
against  John  C.  Rodgers,  Jr.    From  judgment  for  plaintiffs  entered  up- 
on a  verdict,  and  from  order  denying  motion  for  new  trial,  defendant 
appeals.    Reversed,  and  complaint  dismissed. 

Argued  before  CLARKE,  P.  J.,  and  LAUGHUN,  DOWUNG, 
SMITH,  and  MERRELT.,  JJ. 

Amos  H.  Stephens,  of  New  York  City  (Clarence  S.  Zipp,  of  Hart- 
ford, Conn.,  of  counsel),  for  appellant. 

Bernard  Bogart,  of  New  York  City  (Thomas  G.  Price,  of  New  York 
City,  of  counsel),  for  respondents. 

MERRELL,  J.    Plaintiffs  herein  have  recovered  judgment  against  j 

the  defendant  in  the  sum  of  $2,337.53,  based  upon  the  verdict  of  a  ; 

jury  in  plaintiffs'  favor  atid  against  the  defendant  in  an  action  brought  i 

to  recover  damages  for  the  death  of  plaintiffs'  intestate,  which  it  is  | 

alleged  occurred  by  reason  of  the  negligence  of  the  defendant.    The  J 

complaint  was  framed  so  as  to  enable  the  plaintiffs  to  prosecute  their  • 

action  both  upon  the  theory  of  a  nuisance  created  by  the  defendant  and  | 

also  upon  the  theory  that  the  death  of  plaintiffs'  intestate  was  caused  , 

by  the  defendant's  negligence.    At  the  close  of  the  evidence  counsel  ; 

for  the  plaintiffs  elected  to  go  to  the  jury  on  the  question  of  negli-  | 

gence  only.  , 

On  the  afternoon  of  May  15,  1917,  plaintiffs'  intestate,  a  boy  of  « 

six  years  of  age,  was  drowned  at  the  foot  of  East  114th  street,  in  the  I 

borough  of  Manhattan.    Until  shortly  before  the  drowning  of  plain-  ] 

tiffs'  intestate.  East  114th  street  east  of  Pleasant  avenue  was  unim-  i 

proved,  and  was  unused  as  a  public  thoroughfare.    Not  long  prior  to  I 

the  accident  to  plaintiffs'  intestate  a  contract  was  let  by  the  city  of  New  ' 

York  to  the  defendant  to  extend  the  sewer  on  East  114th  street  easterly 
from  Pleasant  avenue  to  the  water  front  and  emptying  into  the  East 
River.  Immediately  south  of  East  114th  street  along  the  course  of 
said  sewer  is  situated  the  Thomas  Jefferson  Park ;  said  park  being  laid 
out  in  lawns  and  paths,  and  devoted  to  the  use  of  the  public  for  recre- 
ation purposes.  On  its  north  side,  along  East  114th  street  to  the  river, 
this  park  was  guarded  by  a  7-foot  iron  fence  and  from  said  iron  fence 
easterly  from  high-water  mark  to  low-water  mark  on  the  East  River, 
and  thence  southerly  along  the  East  River  was  constructed  a  cement 
coping  surmounted  by  a  fence  built  of  iron  piping  with  a  metallic  net- 
work. This  last-mentioned  coping  and  iron  fence  surmounted  the  so- 
called  bulkhead  or  seawall  extending  southerly  from  East  114th  street 
along  the  waterfront  to  East  111th  street. 

The  evidence  shows  that,  in  constructing  the  sewer  for  which  de- 
fendant had  the  contract,  work  was  commenced  at  about  low-water 
mark  and  in  nearly  the  middle  of  East  1 14th  street,  and  said  sewer  was 
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built  from  thence  along  the  middle  of  said  street  in  a  westerly  direc- 
tion to  Pleasant  avenue,  and  from  there  extending  westerly  to  First 
avenue,  where  it  connected  with  the  other  sewers  of  the  city.  The 
tiewly  constructed  sewer  was  of  reinforced  concrete.  In  the  construc- 
tion of  the  sewer  considerable  dirt  was  excavated,  which  was  carted 
down  East  114th  street  and  dumped  upon  the  slope  and  into  the  river, 
thus  to  some  extent  filling  up  the  river  at  that  point  and  extending  the 
street.  At  the  westerly  end  of  the  fence  of  iron  piping  extending  from 
the  bulkhead  on  East  River  and  for  a  distance  of  45  feet  upon  the 
southerly  side  of  East  114th  street,  and  at  the  point  where  the  higher 
iron  fence  bounding  the  park  on  the  north  commenced,  an  opening 
had  at  some  time  been  made  by  some  one. 

The  evidence  does  not  disclose  who  made  this  opening,  nor  is  de- 
fendant connected  in  any  way  therewith,  except  that  a  witness  for 
plaintiffs,  a  boy  14  years  of  age,  testified  that  the  defendant's  em- 
ployes used  said  opening  to  some  extent  in  carrying  on  the  work  of 
constructing  the  sewer.  Defendant,  his  superintendent  of  construc- 
tion, and  employes  engaged  upon  the  work  deny  such  use.  The  evi- 
dence fails  to  show  when  or  by  whom  said  opening  was  made.  The 
evidence  is  that  the  plaintiffs'  intestate  wandered  from  the  park, 
through  this  opening  in  the  fence,  and  upon  the  fill  that  had  been  made 
by  defendant,  and  proceeded  thence  out  upon  the  concrete  sewer,  and 
to  a  cofferdam  which  the  defendant  had  erected  in  the  course  of  his 
work,  fell  therefrom  into  the  river,  and  was  drowned.  This  sewer,  ex- 
cept for  a  distance  of  from  20  to  40  feet  from  its  end,  was  covered, 
but  for  said  distance  the  top  of  the  sewer  and,  for  a  few  feet,  its 
sides,  until  hidden  by  the  slope  of  the  bank,  were  exposed.  The  ex- 
posed portion  of  the  sewer,  rectangular  in  shape  and  level  on  top,  was 
about  10  feet  wide  and  8  feet  in  depth.  At  high  tide  the  water  rose 
to  within  about  a  foot  of  the  top.  Outside  of  the  sewer  the  defendant 
had  erected  the  cofferdam  from  which  the  deceased  fell  into  the  river. 
At  the  time  of  the  accident  the  work  on  the  sewer,  from  its  mouth 
westerly,  had  been  completed,  except  that  the  cofferdam  had  not  been 
removed. 

In  their  complaint  plaintiflFs  allege  that  the  boy  came  to  his  death 
as  the  result  of  negligence  on  defendant's  part  in  failing  to  construct 
and  maintain  a  safe  structure,  in  failing  to  guard  the  cement  work 
with  appliances  and  safeguards,  and  allowing  the  gateway  through  the 
fence  from  the  park  to  remain  open,  unprotected,  and  unguarded.  The 
plaintiffs  respondents  now  seek  to  sustain  their  recovery  upon  the 
theory  that  the  defendant  was  negligent  in  failing  properly  to  guard 
the  foot  of  East  114th  street  by  a  proper  fence  or  guard  to  prevent  the 
intestate  walking  or  falling  oft  the  construction  work  and  into  the 
river. 

Upon  the  proofs  adduced  upon  the  trial,  I  think  the  plaintiffs  failed 
to  establish  any  negligence  on  defendant's  part.  Plaintiffs'  intestate 
wandered  through  the  opening  in  the  fence  to  and  upon  the  street,  and 
walked  thence  easterly  a  distance  of  20  feet  or  more  to  the  uncovered 
portion  of  the  concrete  sewer,  which  had  been  constructed  by  defend- 
ant under  his  contract  with  the  city.    The  boy  then  walked  out  upon 
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the  concrete  work,  and  from  thence  upon  the  cofferdam,  fell  off,  and 
'was  drowned.  No  evidence  was  given  upon  the  trial  from  which  the 
jury  could  have  found  the  defendant  in  any  manner  responsible  for 
the  opening  in  the  park  fence  through  which  it  is  claimed  plaintiffs' 
intestate  passed  to  reach  the  concrete  sewer,  nor  did  it  appear  that 
defendant  was  in  duty  bound  to  dose  such  opening.  Indeed,  the  whole 
street,  from  Pleasant  avenue  easterly,  was  open,  and  there  was  nothing 
to  prevent  children  going  down  the  street  and  walking  out  upon  the 
sewer  construction  work,  as  did  the  plaintiflEs'  intestate. 

[1]  The  respondents  further  claim  that  the  defendant  was  negli- 
gent in  failing  to  erect  some  fence  or  guard  across  the  street  to  pre- 
vent children  going  upon  the  concrete  work  which  he  had  erected.  As 
well  might  one  who  was  employed  to  construct  a  wharf  or  dock  at 
the  foot  of  any  street  of  the  city  be  called  upon  to  fence  off  the  dock 
after  his  work  was  completed.  No  possible  duty  rested  upon  the  de- 
fendant thus  to  guard  against  children  or  pedestrians  or  vehicles  com- 
ing down  the  street  and  going  into  the  river.  So  far  as  the  evidence 
shows.  East  114th  street,  at  the  point  in  question,  was,  at  the  time, 
open  for  the  use  of  the  public  in  reaching  the  East  River  as  much  as 
any  other  thoroughfare  of  the  city,  and  merely  because  the  defendant, 
in  constructing  the  sewer,  built  a  structure  some  8  feet  above  the 
water  at  low-water  mark,  does  not  render  him  liable  for  accidents  be- 
falling children  or  others  who  might  walk  out  upon  the  sewer  and  fall 
therefrom.  No  duty  rested  upon  him  to  guard  against  such  accident 
by  the  erection  of  fences,  barriers,  or  otherwise. 

The  appellant  also  assigns  reversible  error  to  the  failure  of  the  jury 
to  heed  the  court's  instructions  as  to  the  law  applicable  to  the  case.  At 
the  close  of  the  court's  main  charge  to  the  jury,  counsel  for  the  de- 
fendant requested  the  court  to  charge  the  jury  in  the  following  lan- 
guage: 

"I  ask  your  honor  to  charge  the  Jury  that,  if  the  plaintiff  had  a  right  to  be 
on  the  sewer,  then  the  defendant  is  not  liable,  because  he  didn't  put  him  off 
It,  or  keep  him  off  it." 

To  such  request  the  court  complied.  Defendant's  counsel  further 
askied  the  court  as  follows : 

*'I  ask  your  honor  to  charge  that  If  the  plaintiff  had  no  right  to  be  on 
the  sewer  at  all,  he  was  a  trespasser,  and  he  cannot  recover." 

The  court  likewise  acceded  to  this  request  of  defendant's  counsel. 

Under  the  first  of  said  requests  the  court,  in  effect,  charged  the  jury 
that,  if  the  plaintiff  was  rightfully  on  the  sewer,  the  defendant  would 
not  be  liable  for  failure  either  to  put  him  off  it  or  keep  him  off  it, 
which,  in  effect,  was  tantamount  to  instructing  the  jury  that  there  could 
be  no  recovery  by  reason  of  defendant's  failure  to  keep  plaintiffs'  in- 
testate from  going  into  the  place  of  danger,  and  of  itself  would  seem 
to  absolve  defendant  from  any  duty  to  guard.  By  the  second  charge 
above  mentioned  the  court  charged  the  jury  that  there  could  be  no  re- 
covery if  plaintiffs'  intestate  had  no  right  to  go  upon  the  sewer. 

[2]  Thus,  under  the  charge  of  the  court,  in  either  event,  whether 
the  plaintiffs'  intestate  was  rightfully  or  wrongfully  upon  the  sewer, 
there  could  be  no  recovery.  Such  instruction  by  the  court  was  tanta- 
178N.X.S.— 82 
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mount  to  a  direction  that  the  jury  find  for  the  defendant.  By  their 
verdict  the  jury  evidently  disregarded  such  instructions,  and,  even 
though  the  evidence  had  been  sufficient  to  establish  defendant's  negli- 
gence, the  verdict  of  the  jury  would  be  set  aside  as  contrary  to  the 
law  of  the  case  as  charged  by  the  court.  But,  for  the  reasons  before 
stated,  I  do  not  think  the  plaintiffs  established,  by  their  evidence,  any 
negligence  on  the  part  of  the  defendant 

The  judgment  and  order  appealed  from  should  be  reversed,  and  the 
complaint  dismissed,  with  costs.    Order  filed. 

CLARKE,  P.  J.,  and  LAUGHLIN  and  DOWIyING,  JJ.,  concur. 
SMITH,  J.,  concurs  in  result. 


(109  Misc.  Kep,  347) 

In  re  BJUNB. 

(Supreme  Court,  Special  Term,  Kings  County.    November  8, 1910.) 

MABRIAOE  ^=s>32 — COBKECTION  OF  BECOBD  BY  COUBT. 

Supreme  Court  has  no  power  to  require  city  clerk  of  city  of  New  Tork 
to  amend  a  marriage  license  and  record  thereof  in  his  office,  so  as  to 
correctly  state  name  of  applicant,  where  mistake  was  that  of  applicant 
in  not  giving  true  name;  the  court,  in  absence  of  statutory  authority, 
having  no  power,  on  a  motion,  to  direct  the  correction  of  records  In  the 
office  of  the  city  clerk. 

In  the  matter  of  the  application  of  Anders  Anderson  Bjune  to  amend 
a  public  record.    Motion  denied. 

Edgar  T.  Beamish,  of  Brooklyn,  for  the  motion. 

BENEDICT,  J.  This  application  is  to  require  the  city  clerk  of  the 
city  of  New  York  to  amend  a  marriage  license  and  the  record  thereof 
in  his  office,  so  as  correctly  to  state  the  name  of  the  applicant.  The 
applicant  alleges  that  his  true  name  is  Anders  Anderson  Bjune,  but 
that  at  one  time,  for  convenience,  he  was  customarily  known  as  Anders 
Anderson,  and  that  his  marriage  license  was  obtained  under  that  name. 
It  would  appear  from  the  moving  affidavit  that  in  applying  for  the 
license  he  gave  his  name  as  Anders  Anderson,  and  not  as  Anders  An- 
derson Bjune.  If  so,  there  was,  of  course,  no  ihistake  made  in  issuing 
and  recording  the  license  in  the  city  clerk's  office.  It  was  the  appli- 
cant's mistake  in  not  giving  his  true  name. 

The  application  was  not  opposed,  but  I  am  constrained  to  deny  it, 
because  I  think  this  court,  in  the  absence  of  statutory  authority,  has 
no  power  on  a  motion  to  direct  the  correction  of  records  in  the  office 
of  the  city  clerk.  See  Matter  of  Conrad,  155  App.  Div.  590,  140 
N.  Y.  Supp.  630;  In  re  Bloom  (Sup.)  142  N.  Y.  Supp.  447;  Matter  of 
Ruderman,  179  N.  Y.  Supp.  452:  Matter  of  Goodman,  178  N.  Y. 
Supp.  499;  Ellis  v.  Caplan,  178  N.  Y.  Supp.  503.  In  People  ex  rd. 
Baker  v.  Department  of  Health,  131  App.  Div.  693,  116  N.  Y.  Supp. 
66,  a  different  situation  was  presented,  for  there  the  health  commis- 
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sioner  had  power  by  statute  to  correct  his  records,  and  a  mistake  had 
been  made  by  the  attending  physician  in  giving  the  name  of  a  child  in 
a  birth  registration  without  the  consent  of  both  parents.  There  it  was 
held  that  there  was  a  remedy  by  mandamus. 

I  have  not  been  referred  to  any  statute,  nor  have  I  been  able  to 
find  any,  giving  this  court  authority  to  make  the  order  applied  for. 

Motion  denied.  , 


In  re  GOODMAN. 
(Supreme  Court,  Special  Term,  Kings  County.     July  23,  1918.) 

1.  AuENS  ^E»68 — Motion  fapsbs;  natttbai^ization  fbocebding. 

Motion  papers  in  a  naturalization  proceeding  are  defective,  when  an 
affldaTit  is  not  legally  authenticated. 

2.  Courts  ^=s>116(1) — Records;    Supreme  Court  has  no  control  over  bbo- 

ORDs  OF  County  Court, 

The  Supreme  Court  has  no  control  over  the  records  of  County  Court  of 
Kings  County,  and  cannot  correct  errors  in  such  records,  assuming  them 
to  exist 
8.  Aliens    ^=967— Naturalization    frocsedinos;     jurisdiction    of    state 
court. 

The  act  of  Congress,  conferring  exclusive  lurlsdictlon  on  the  Su- 
preme Court  in  the  naturalization  of  aliens  applying  to  a  state  court,  is 
not  retrospective  in  its  operation,  nor  does  It  confer  authority  over  the 
records  of  other  courts,  as  a  County  Court,  which  previously  possessed 
power  to  naturalize  aliena 

In  the  matter  of  one  Goodman's  motion  for  naturalization.    Motion 
denied. 
Zalkin  &  Cohen,  of  New  York  City,  for  petitioner. 

BENEDICT,  J.  [1-8]  The  motion  papers  are  defective,  in  that  the 
affidavit  of  Joseph  Bier  is  not  legally  authenticated.  The  Supreme 
Court  has  no  control  over  the  records  of  ttie  County  Court  of  Kings 
County,  and  therefore  cannot  correct  errors  in  those  records,  assuming 
such  errors  exist.    The  act  of  Congress  (Act  June  29,  1906,  c.  3592,  § 

3.  34  Stat.  596  [U.  S.  Comp.  St.  §  4351]),  conferring  exclusive  juris- 
diction upon  the  Supreme  Court  in  naturalization  of  aliens  applying  to 
a  state  court,  is  not  retrospective  in  its  operation,  nor  does  it  con- 
fer authority  over  the  records  of  other  courts  theretofore  possessing 
the  power  to  naturalize  aliens. 

^=»For  oUier  cases  see  same  topic  it  KEY-NUMB KR  in  aU  Ker-Numbered  Digests  A  Indexes 
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(189  App.  Dlv.  335) 

PEOPLE  ex  rel.  LEWIS  t.  FOWLER,  Surrogate. 
(Supreme  Court,  Appellate  Division,  First  Department    November  7,  1919.) 

1.  Mandamus  ^»42— To  suBBoaAXE ;  laeuANCB  op  obdbb  fob  xxAMiNAtioN  of 

WITNESSES. 

Mandamus  will  not  lie  to  compel  a  surrogate  to  grant  an  application  for 
the  examination  of  a  witness  in  a  probate  proceeding  before  trial. 

2.  DiscovEBT  ^=»30 — ^Examination  bevobb  tbial;    not  apflioablb  so  sub- 

BOOATE. 

Provisions  for  examinatlcm  of  parties  before  trial,  as  provided  by  Ck)de 
Olv.  Proc.  §  870  et  seq.,  do  not  apply  to,  and  have  not  been  extended  by 
section  2770,  or  other  statutes,  to  proceedings  In   the  Surrogate's  Court 
Philbin,  J.,  dissenting  in  part 

Appeal  from  Special  Term,  New  York  County. 

Proceeding  by  the  People,  on  the  relation  of  Herbert  D.  Lewis,  to 
compel  Hon.  Robert  Ludlow  Fowler,  a  Surrogate  of  the  County  of 
New  York,  to  order  the  examination  before  trial,  of  John  A.  Lewis  in 
probate  proceedings  pending  in  the  Surrogate's  Court  in  such  county. 
From  an  order  (107  Misc.  Rep.  253,  176  N.  Y.  Supp.  806)  granting 
relator's  motion  for  a  peremptory  writ  of  mandamus,  the  Surrogate 
appeals.    Order  reversed,  and  motion  for  writ  of  mandamus  denied. 

See,  also,  107  Misc.  Rep.  70,  175  N.  Y.  Supp.  608. 

Argued  before  CLARKE,  P.  J.,  and  BOWLING,  PAGE,  MER- 
RELL,  and  PHILBIN,  JJ. 

Anthony  J.  Barrett,  of  New  York  City  (George  L.  Ingraham,  of 
New  York  City,  of  counsel),  for  appellant. 

Horwitz  &  Rosston,  of  New  York  City  (Otto  Horwitz,  of  New  York 
City,  of  counsel),  for  respondent. 

PHILBIN,  J.  This  is  an  appeal  from  an  order  of  the  Special  Term 
grantihg  a  mandamus  directed  to  Hon.  Robert  Ludlow  Fowler,  a  sur- 
rogate of  the  county  of  New  York,  directing  him  to  grant — 

"the  application  referred  to  in  said  affidavit  of  Herbert  D.  Lewis,  duly  veri- 
fied the  24th  day  of  AprU,  1919,  and  issue  an  order  accordingly  for  the  ex- 
amination of  said  John  A.  Lewis  in  the  probate  proceedings  now  pending  in 
the  Surrogate's  Court  of  the  county  of  New  York,  entitled  *In  the  Matter  of 
Proving  the  Last  Will  and  Testament  of  Rosetta  I4  Hodgman,  Deceased.'" 
107  Misc.  Rep.  70,  175  N.  Y.  Supp.  608. 

The  relator  presented  to  the  Special  Term  an  affidavit,  from  which 
it  appeared  that  on  the  20th  day  of  February,  1919,  one  John  A.  Lewis 
filed  a  petition  in  the  Surrogate's  Court  of  the  county  of  New  York, 
praying  for  the  probate  of  a  certain  paper  as  the  last  will  and  testa- 
ment of  Rosetta  L.  Hodgman,  deceased ;  that  thereupon  a  citation  was 
issued  by  the  surrogate  directing  certain  persons  to  show  cause  why  the 
alleged  instrument  should  not  be  admitted  to  probate  as  a  will  of  real 
and  personal  property.  Subsequently  afiiant  filed  objections  to  the 
probate  of  such  paper  as  the  last  will  and  testament  of  the  said  de- 
cedent, and  demanded  a  jury  trial,  and  an  order  was  made  directing 
that  there  be  had  before  a  surrogate  and  jury  a  trial  of  the  issues  of 
fact  raised  by  the  objections. 

On  the  7th  day  of  April,  1919,  an  application  was  made  on  behalf 
of  the  affiant  to  the  surrogate  for  an  order  directing  the  said  l^ewis, 
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the  proponent,  to  appear  for  examination  before  trial  pursuant  to  sec- 
tion 872  of  the  Code  of  Civil  Procedure.  The  proposed  order,  as 
submitted  to  the  surrogate,  required  that  the  deposition  of  the  pro- 
I>onent  be  taken  pursuant  to  section  872  of  the  Code  of  Civil  Pro- 
cedure, and  that  he  submit  to  examination  upon  eight  specified  subjects. 
The  learned  surrogate  denied  the  application,  stating  that  he  was  not 
satisfied  that  there  existed  such  right  to  examine  proponent  before 
trial ;  that  the  proceeding  for  probate  was  one  in  rem,  and  was  a  special 
proceeding,  and  not  an  action  at  law. 

I  think  the  surrogate  has  the  power  to  act  under  section  872  of  the 
Code  of  Civil  Procedure,  and  that  in  a  proper  case  he  must  make  an 
order  for  examination  before  trial  pursuant  to  section  873.  Matter  of 
Plumb,  64  Hun,  317,  19  N.  Y.  Supp.  79,  approved  135  N.  Y,  661,  32 
N.  £.  22.  In  that  case  the  application  was  for  the  issuii^  of  a  com- 
mission to  take  testimony  under  section  888,  and  it  was  claimed  that 
the  surrogate  had  no  power.  The  section  at  that  time  (1892)  did  not 
provide  for  a  commission  in  a  special  proceeding;  *the  amendment  in- 
cluding the  latter  being  enacted  in  1894.  Laws  1894,  c.  308.  There- 
fore the  same  situation  was  presented  as  to  the  provisions  of  the  Code 
as  now  exists.  The  present  section  2770,  which  makes  all  sections  of 
the  Code  apply  to  Surrogate's  Courts,  was  taken  from  former  section 
2538,  in  effect  when  the  Plumb  Case  was  decided.  There  is  some 
difference  in  the  wording  of  the  two  sections.  The  earlier  one  spe- 
cifically referred  to  certain  chapters,  titles,  and  articles  of  the  Code. 
Section  2770  is  much  broader.    It  reads : 

'^Except  where  a  contrary  intebt  is  expreeiaed  in,  <nr  plainly  impUed  from 
the  context  of,  a  provision  of  this  chapter,  aU  other  portions  of  this  act,  and 
the  general  rules  of  practice  apply  to  Surrogate's  Courts  and  to  the  proceed- 
ings therein,  bo  far  as  they  can  be  appUed  to  the  substance  and  subject-matter 
of  a  proceeding  without  regard  to  its  form.*' 

Former  section  2538  did  not  refer  to  the  geiieral  rules  of  practice. 
The  insertion  of  such  reference  in  section  2770  may  fairly  be  regarded 
as  an  intention  on  the  part  of  the  Legislature  to  make  the  section 
broader  in  its  scope.  The  court  in  the  Plumb  Case  very  forcibly  said 
that  to  regard  the  sections  authorizing  the  issuing  of  commissions  as 
applicable  only  to  actions  in  Surrogate's  Courts  would  be  meaningless, 
as  there  are  only  special  proceedings  therein ;  also  that — 

"The  Legislature,  in  enacting  section  2538,  had  undoubtedly  in  view  the 
difference  that  exists  between  courts  wherein  actions  may  be  brought  and 
the  Surrogate's  Court,  which  deals  solely  with  special  proceedings;  and 
hence,  in  making  applicable  the  other  provisions  of  the  Code  to  the  Surrogate's 
Court,  we  find  that  in  reference  thereto  the  language  used  is  that  such  pro- 
Tisi(«is  are  made  applicable  *to  the  proceedings  therein  so  far  as  they 
can  be  applied  to  the  substance  and  subject-matter  of  a  proceeding  without 
regard  to  its  form.* " 

Although  it  thus  appears  that  the  learned  surrogate  erred  in  doubting 
his  power  to  issue  an  order  for  examination,  I  think  the  order  grant- 
ing the  mandamus  was  improper.  The  effect  of  the  action  of  the  Spe- 
cial Term  was  to  substitute  its  discretion  for  that  of  the  surrogate  in 
determining  that  the  order  for  examination  should  be  made  as  required 
by  section  873  of  the  Code.    This  the  Special  Term  had  no  power  to 
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do.  It  is  for  the  judge,  to  whom  the  application  is  ma^e,  to  deter- 
mine whether  the  facts  submitted  entitle  the  applicant  to  an  order. 
Where  the  person  to  be  examined  is  a  party  to  an  action  (in  this  case 
a  special  proceeding),  the  judge  may,  in  the  exercise  of  a  sound  discre- 
tion, designate  and  Hmit  the  particular  matters  as  to  which  examination 
shall  be  had. 

Another  reason  for  reversal  is  that  in  any  event  the  scope  of  the 
proposed  order  for  examination  is  too  broad  and  in  other  respects  im- 
proper. 

The  order  appealed  from  should  be  reversed,  with  $10  costs  and  dis- 
bursements, and  the  motion  for  a  writ  of  mandamus  denied,  with  $50 
costs.    Order  filed. 

CLARKE,  P.  J.  [1,  2]  I  concur  in  the  result.  I  am  of  the  opinion 
that  mandamus  will  not  lie,  and  that  the  order  for  examination  was 
properly  denied  by, the  learned  surrogate.  I  am  further  of  the  opinion 
that  the  provisions  for  examination  of  parties  before  trial,  as  provided 
for  in  section  870  et  seq.  of  the  Code  of  Civil  Procedure,  do  not  apply 
to  and  have  not  been  extended  to  proceedings  in  the  Surrogate's  Court 

DOWLING,  PAGE,  and  MERREI.L,  JJ.,  concur  with 
CLARKE,  P.  J. 


(189  App.  Div.  339) 

MAIEB  ▼.  MAZB  RBALTY  GO. 

Petition  of  WILSON. 

(Supreme  Court,  Appellate  Division,  First  Department    November  7,  1919.) 

1.  Attorney  and  client  ^s»192(1) — ^Attorney's  ldbn  ;  sumkaby  pbockbdiitos 

against  third  pari^ncs. 

Summary  proceeding  to  determine  amount  of  attorney's  lien,  under  Judi- 
ciary Law,  §  475,  cannot  be  maintained  against  a  party  otber  tban  client, 
except  when  amount  due  Is  beyond  dispute;  such  statute  being  appli- 
cable only  to  disputes  between  attorney  and  cUent. 

2.  Attorney  and  client  ^s»192(1) — ^Attorney's  lien  ;  entorceicbnt  aoainst 

third  party  in  equity. 

Where  attorney's  Hen  Is  sought  to  be  enforced  against  party  other 
than  client,  and  amount  due  Is  In  dispute,  proper  remedy  Is  action  in 
equity. 

Appeal  from  Special  Term,  New  York  County. 

Action  by  Ella  Maier  against  the  Maze  Realty  Company.  From  an 
order,  on  the  petition  of  Edward  H.  Wilson,  appointing  a  referee  to 
determine  the  reasonable  value  of  service  rendered  to  plaintiff  by 
Edward  H.  Wilson, -defendant  appeals.  Reversed,  and  petition  dis- 
missed. 

Argued  before  CLARKE,  P.  J.,  and  DOWLING,  PAGE,  MER- 
RELL.  and  PrflLBIN,  JJ. 

James  J.  Mahoney,  of  New  York  City,  for  appellant. 
Edward  H.  Wilson,  of  New  York  City,  for  respondent. 

^EsFor  other  cases  see  same  topic  A  KBY-NUMBBR  in  all  Key-Numbered  Dlceats  A  Indextf 
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PHILBIN,  J.  [1]  In  the  Matter  of  Salant,  158  App.  Div.  697,  143 
N.  Y.  Supp.  870,  affinned  210  N.  Y.  622,  104  N,  E.  1140,  it  was  held 
that  the  summary  proceeding  authorized  by  section  475  of  the  Judiciary 
Law  (Consol.  Laws,  c.  30)  is  applicable  only  to  disputes  between  attor- 
ney and  client,  and  that  if  the  attorney  seeks  to  enforce  his  Uen  against 
a  third  party,  except  when  the  amount  due  is  beyond  dispute,  he  must 
proceed  to  foreclose  his  lien  otherwise.  It  follows,  therefore,  that  the 
present  summary  proceeding  by  petition  under  section  475  against  the 
defendant — a  third  party — cannot  be  maintained.  , 

[2]  The  proper  form  of  remedy  in  such  circumstances  would  seem 
to  be  an  action  in  equity.  That  was  the  method  followed  in  the  case 
of  Fischer-Hansen  v.  Brooklyn  Heights  Rd.  Co.,  173  N.  Y.  492,  66 
N.  E.  395.  In  Matter  of  Reisfeld,  187  App.  Div.  223,  175  N.  Y.  Supp. 
365,  modified  and  affirmed  by  the  Court  of  Appeals  (October  14,  1919) 
124  N.  E.  725,  the  point  now  under  consideration  was  not  presented 
to  the  court.*  The  serious  question  there  passed  upon  was  whether 
the  attorneys  had  or  had  not  been  discharged  by  their  cKent.  It  also 
appears  in  the  present  proceeding  that  the  client  was  not  given  notice 
of  the  application. 

The  order  should  therefore  be  reversed,  with  $10  costs  and  dis- 
bursements, and  the  petition  dismissed,  with  $10  costs.  Orders  filed. 
All  concur. 


(189  App.  DlT.  340) 

SIAIEB  y.  MAZB  REAI/TY  CO. 

Petition  of  WILSON. 

(Supreme  Court,  AppeUate  Division,  First  D^>artment    November  7,  1919.) 

Appeal  from  Special  Term,  New  York  County. 

Action  by  Louis  W.  Maier  against  the  Maze  Realty  Company'.  From  an 
order,  on  the  petition  of  Edward  H.  Wilson,  appointing  a  referee  to  determine 
the  reasonable  value  of  services  rendered  to  plaintiff  by  Edward  U.  WUson, 
defendant  appeals.    Order  reversed,  and  petition  dismissed. 

Argued  before  CLARKE,  P.  J.,  and  DOWLINO,  PAGE,  MERRELL,  and 
PHILBIN,  JJ. 

J.  J.  Mahoney,  of  New  York  City,  for  appellant. 
B.  H.  Wilson,  of  New  York  C!ity,  for  respondent 

PHILBIN,  J.  For  the  reasons  stated  in  opinion  No.  4158,  Ella  Maier  v. 
Maze  Realty  Co.,  178  N.  Y.  Supp.  502,  189  App.  Div.  339,  decided  herewith, 
the  order  should  be  reversed,  with  $10  costs  and  disbursements,  and  the  pe- 
tition dismissed,  with  $10  costs.    Order  filed.    All  concur. 


ELLIS  V.  CAPLAN. 

(Supreme  Court,  Special  Term,  Kings  Ck>unty.    May  12,  1919.) 

1.  Lis  pendbns  ^s>20 — Recoeds  ;  jurisdiction  op  other  court  to  cangei^ 

If  notljce  of  pendency  was  filed  in  the  clerk's  otfice,  to  show  that  the 
action  in  the  Municipal  Court  had  been  begun,  the  Supreme  Court  has 
no  jurisdiction  to  order  it  canceled  of  record ;  it  not  appearing  from  the 
papers  that  Supreme  Ck)urt  has  acquired  Jurisdiction  over  the  parties. 

^^For  other  cases  sae  same  topic  &  KEY-NUMBER  in  all  Key -xN umbered  Digests  &  Indexes 
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2.  Records  i9s>ll— Cakcellation  ;  juniBDicnoif  of  covbt. 

The  Supreme  Ctourt  has  no  general  jurisdiction  OTer  the  records  in  the 
county  clerk's  office,  and  cannot  give  directions  concerning  them,  except  In 
connection  with  actions  or  special  proceedings  between  parties  oyer  whom 
it  has  acquired  Jurisdiction. 

Action  by  one  Ellis  against  one  Caplan.     On  application  to  order 
notice  of  pendency  canceled  of  record.    Denied. 
J.  Balthasar  Caruso,  of  New  York  City,  for  defendants. 

BENEDICT,  J.'  [1,2]  If  the  notice  of  pendency  referred  to  in 
the  within  papers  was  filed  in  the  clerk's  office  to  show  that  the  action 
in  the  Municipal  Court  had  been  begun,  this  court  has  no  jurisdiction 
to  order  it  canceled  of  record.  The  Supreme  Court  has  no  general 
jurisdiction  over  the  records  in  the  county  clerk's  office,  and  cannot 
give  directions  concerning  them,  except  in  connection  with  actions  or 
special  proceedings  between  parties  over  whom  it  has  acquired  juris- 
diction.   If  such  is  the  case  here,  the  papers  fail  to  indicate  it. 

Application  denied,  without  prejudice  to  a  renewal  upon  further 
proof. 


(180  App.  Div.  405) 

BRADY  V.  HOLBROOK,  CABOT  &  ROLLINS  CORPORATION. 

(Supreme  Court,  Appellate  Division,  Tliird  Department.    November  12,  1919.) 

Mabteb  and  bebvant  ^=s>374 — ^Workmen's  compbwsatiow  ;     amputation  or 

LEO  NOT  DXTE  TO  ACCIDENTAL  INJX7BT. 

An  award  for  the  loss  of  claimant's  leg  Is  not  justified  when  aU  the 
evidence  shows  that  amputation  of  the  leg,  which  was  fractured  by  a 
fall,  was  made  necessary,  not  by  the  accident,  but  because  of  cancer  of 
the  bone. 

Lyon,  J.,  dissenting. 

Appeal  from  the  State  Industrial  Commission. 

Proceeding  for  compensation  under  the  Workmen's  Compensation 
Law  by  Joseph  F.  Brady,  opposed  by  the  Holbrook,  Cabot  &  Rollins 
Corporation,  employer  and  self-insurer.  Award  in  favor  of  claimant, 
and  the  employer  appeals.  Award  reversed,  and  proceeding  remitted 
to  the  Industrial  Commission. 

Argued  before  JOHN  M.  KELLOGG,  P.  J.,  and  LYON,  WOOD- 
WARD, COCHRANE,  and  HENRY  T.  KELLOGG,  JJ. 

Adolph  Hansen,  of  New  York  City,  for  appellant. 
Charles  D.  Newton,  Atty.  Gen.  (E.  C.  Aiken,  Deputy  Atty.  Gen., 
of  counsel),  for  State  Industrial  Commission. 

WOODWARD,  J.  The  State  Industrial  Commission  has  found  as 
facts  that  on  the  28th  of  January,  1919,  the  claimant  was  employed 
by  the  defendant  company  in  the  construction  of  a  subway  in  New 
York  City,  and  that  while  walking  along  a  track  outside  of  the  sub- 
way, where  he  had  a  right  to  be  in  the  course  of  his  employment,  the 

^=:>For  oUier  cases  see  same  topic  &  KEY-NUMBER  in  ail  Key-Numbered  Digesto  A  Indexes 
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passageway  Was  "suddenly  plunged  into  darkness,"  and  as  the  claim- 
ant was  feeling  his  way  he  stumbled  and  fell  down  to  the  bottom  of 
a  concrete  floor  decline,  "and  that  as  a  result  of  said  accident  the  claim- 
ant sustained  a  fracture  of  the  right  femur,  which  necessitated  the 
amputation  of  his  right  leg  at  about  the  middle  of  the  thigh/'  There 
is  no  evidence  in  the  record  of  this  passageway  having  been  previously 
lighted  and  "suddenly  plunged  into  darkness,'*  nor»mat  the  claimant 
"stumbled  and  fell  down  to  the  bottom  of  a  concrete  floor  decline," 
nor  yet  that  the  "fracture  of  the  right  femur"  was  such  as  to  "necessi- 
tate the  amputation  of  his  right  leg."  Aside  from  this/  the  finding 
seems  to  be  sustained  by  some  evidence. 
The  claimant  testified : 

*'I  was  walking  along  in  perfect  dartmeas  where  it  bad  teen  light  a 
short  time  before,  and  when  I  came  to  this  incline  I  stepped  into  space  and 
fell  down  the  incline." 

This  incline  was  shown  to  be  at  an  angle  of  about  30  degrees  and  to 
be  about  9  or  10  feet  in  length.  What  occurred  was  that  the  claim- 
ant, walking  along  this  dark  passageway,  miscalculated  his  distance, 
stepped  forward  and  upon  the  upper  end  of  the  incline,  and  fell  for- 
ward, because  of  the  comparatively  abrupt  decline.  But,  whatever  may 
have  been  the  details  of  the  fall,  there  is  no  question  that  the  claim- 
ant fell,  and  there  is  no  doubt  that  .the  right  femur  was  broken  at 
the  extreme  lower  end;  but  the  conclusidn  that  this  comparatively 
simple  fracture  "necessitated  the  amputation  of  his  right  leg  at  about 
the  middle  of  the  thigh,"  some  inches  above  the  fracture,  is  not  sus- 
tained by  the  evidence,  and  this  is  the  material  question  in  the  case. 

The  evidence  is  wholly  undisputed  that  the  claimant  had  a  "patho- 
logical fracture."  This  is  his  own  admission.  Upon  his  being  taken  to 
the  Roosevelt  Hospital  it  was  fotmd  that  he  had  an  osteosarcoma, 
popularly  known  as  cancer  of  the  bone,  at  the  point  of  the  fracture, 
and  there  is  no  dispute  in  the  evidence  that  the  amputation  was  made, 
not  because  of  the  fracture,  but  because  of  the  (iisease.  Dr.  Gillespie 
testified,  and  there  was  no  contradiction,  that  there  was  no  visible  in- 
jury to  the  outside  of  the  leg  that  he  could  find,  and  that  "the  leg 
was  amputated  because  the  growth  was  malignant";  that  if  the  ac- 
cident had  occurred,  as  described,  and  there  had  been  no  sarcoma  at 
that  point,  no  amputation  would  have  been  necessary.  The  diagnosis 
was  made  immediately  after  the  accident,  and  the  operation  took  place 
within  eight  days  of  the  diagnosis,  and  the  undisputed  evidence  is  to 
the  effect  that  the  operation  was  for  the  purpose  of  curing  the  dis- 
eased condition  of  the  leg,  not  because  of  the  fracture.  Indeed,  the 
fair  inference  from  the  evidence  is  that  the  fracture  was  the  result  of 
the  disease  rather  than  of  the  accident,  though  it  was  inferentially  ad- 
mitted that  the  false  step  hastened  the  break.  But  the  loss  of  the  leg 
was  clearly  due  to  the  diseased  condition ;  that  disease  was  the  only  ' 
justification  for  the  amputation,  and  the  disease  concededly  existed 
before  the  accident,  and  was,  doubtless,  the  underlying  cause  of  the 
fracture,  for  it  is  hardly  conceivable  that  such  a  fall  as  the  claimant 
describes  could  have  resulted  in  a  breaking  of  a  thigh  bone  at  its  lower 
extremity.    It  is  not  shown  that  the  claimant  was  bruised  in  any  way ; 
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he  apparently  fell  forward  down  an  Incline  of  about  30  degrees  and 
rolled  to  the  bottom,  with  no  other  injury  than  the  breaking  of  the 
diseased  bone,  and  to  charge  this  disease  to  the  industry,  simply  be- 
cause it  became  manifest  by  reason  of  this  inconsequential  fall,  is  an 
abuse  of  the  purpose  of  the  Workmen's  Compensation  Law,  which 
sought  to  insure  against  the  inherent  risks  of  certain  classes  of  in- 
dustry. 

The  very  recent  discussion  in  Richardson  v.  Greenberg,  188  App. 
Div.  248,  176  N.  Y.  Supp.  651,  makes  it  unnecessary  to  go  into  the 
question  of  the  distinction  between  an  accident  and  disease,  and  it 
seems  to  us  that,  while  the  commission  might  have  made  an  award  for 
the  accident,  it  was  not  justified  in  going  to  the  extent  of  charging  the 
employer  with  the  loss  of  a  leg,  when  all  of  the  evidence  shows  that 
the  amputation  was  made  necessary,  not  by  the  accident,  but  by  the 
disease,  without  which  the  accident,  in  all  probability,  would  have  re- 
sulted in  nothing  more  serious  than  a  wrenching  of  the  body. 

The  award  should  be  reversed,  and  proceedings  remitted  to  the  In- 
dustrial Commission  for  disposition  in  accordance  with  this  opinion. 
All  concur,  except  lyYON,  J.,  who  dissents.    - 


(189  App.  Dlv.  221) 

O'NEILL  V.  EWERT. 

(Supreme  Ck>urt,  Appellate  Diylsion,  First  Department.    November.  7,  1919.) 

1.  Municipal  cobpobations  ^=»706(5) — Neoligbnoe  of  tbuok  dbiveb)  suf- 

ficiency OF  EVIDENCE. 

In  action  for  injuries  to  pedestrian,  struck  by  automobile  truck  while 
crossing  street,  inyolving  question  of  truck  driver's  negligence  in  failing 
to  give  warning  on  approach  and  in  driving  on  wrong  side  of  street,  ver- 
dict for  defendant  held  clearly  against  weight  of  evidence. 

2,  Municipal  cobpobations  «=»706(7) — Contbibutoby  negligence  in  auto- 

mobile ACCIDENT  JUBY  QXHESTION. 

Pedestrian,  who  continued  to  cross  street  at  street  intersection,  after 
having  noticed  automobile  truck  approaching  at  distance  of  60  feet,  and 
who  was  struck  by  truck  after  it  had  changed  its  course,  was  not  neg- 
ligent as  a  matter  of  law,  in  falling  to  look  a  second  time  or  accelerating 
speed,  where,  if  truck  had  continued  on  its  course,  he  would  have  been 
beyond  danger  after  proceeding  only  5  or  6  feet. 

Appeal  from  Trial  Term,  New  York  County. 

Action  by  William  O'Neill  against  Frederick  Ewert.  From  a  judg- 
ment for  defendant  upon  a  verdict,  and  from  an  order  denyir^  motion 
for  new  trial,  plaintif?  appeals.    Reversed,  and  new  trial  granted. 

Argued  before  CLARKE,  P.  J.,  and  LAUGHLIN,  DOWLING, 
SMITH,  and  MERRELL,  JJ. 

Alfred  L.  Marilley,  of  New  York  City,  for  appellant. 
William  Dike  Reed,  of  New  York  City  (William  B.  Shelton,  of  New 
York  City,  on  the  brief),  for  respondent. 

MERRELL,  J.  This  is  an  appeal  from  a  judgment  entered  in  favor 
of  the  defendant  and  against  the  plaintiff  in  an  action  brought  to  re- 

^s»For  oUier  cases  see  same  topic  A  KBT-NUMBBR  in  all  Key-Numbered  Digeats  A  Indexei 
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cover  for  personal  injuries.  The  plaintiff,  a  man  of  the  age  of  5C 
years,  and  by  trade  a  mason,  was  injured  in  the  late  afternoon  of  No- 
vember 15,  1916,  by  being  run  down  by  an  automobile  owned  and 
driven  by  the  defendant  near  the  corner  of  Fifty-Second  street  and 
Second  Avenue  in  the  city  of  New  York. 

The  plaintiflf  testifies  that  about  5  o'clock  on  the  afternoon  of  the 
accident  he  left  his  work  on  Fifty-Ninth  street  and  proceeded  toward 
his  home,  which  is  situated  on  First  avenue,  between  Fifty-First  and 
Fifty-Second  streets;  that  in  thus  proceeding  he  came  down  Third 
avenue  to  the  southerly  side  of  Fifty-Second  street,  and  walked  thence 
easterly  on  the  southerly  side  of  Fifty-Second  street  until  he  reached 
Second  avenue,  when  he  left  the  curb  and  proceeded  to  cross  Second 
avenue  on  the  line  of  the  southerly  sidewalk  on  said  street.  Plaintiff 
testifies  that  before  leaving  the  curb  he  glanced  to  the  north  and  to  the 
south  and  could  see  no  approaching  vehicle  from  either  direction ;  that 
as  he  reached  the  westerly  rail  of  the  south-bound  track,  and  when, 
being  beneath  the  elevated  railway  structure  on  said  avenue,  he  obtain- 
ed a  clear  view  to  the  north  and  south,  he  again  looked  in  both  direc- 
tions, and  saw  apjproaching,  a  short  distance  northerly  from  the  north 
crosswalk,  the  automobile  van  driven  by  the  defendant.  At  that  time, 
he  testifies  that  the  van  was  about  60  feet  away  and  coming  directly 
toward  him  on  the  westerly  or  south-bound  surface  car  track.  Plain- 
tiff testifies  that,  without  again  looking,  he  proceeded  to  cross  the 
south-bound  track,  and  had  just  reached  the  westerly  rail  of  the  north- 
bound track,  a  distance  of  substantially  10  feet  from  the  place  where 
he  had  last  looked,  when  he  heard  an  outcry,  and  glancing  to  the  left 
saw  the  defendant's  automobile  truck  just  about  to  strike  him;  that 
before  he  could  escape  he  was  struck;  that  when  he  regained  con- 
sciousness he  had  been  carried  a  distance  of  21^  feet  along  the  north- 
bound track  in  a  southerly  direction,  and  that  at  that  time  the  auto- 
mobile truck  was  upon  him,  the  front  axletree  resting  upon  his  body. 

Plaintiff  is  corroborated  by  an  eyewitness,  one  James  O'Mara,  who 
was  a  merchant  engaged  in  the  retail  grocery  business,  with  a  store 
upon  First  avenue,  not  far  distant  from  the  place  of  the  accident. 
O'Mara  testifies  that  at  the  time  of  the  accident  he  was  standing  on 
the  southwest  comer  of  Fifty-Second  street  and  Second  avenue,  where 
he  had  a  plain  view  of  the  plaintiff  and  the  approaching  automobile 
van  driven  by  the  defendant,  and  saw  the  accident.  O'Mara  testified 
that  he  saw  plaintiff  walk  across  the  westerly  roadway  on  Second  ave- 
nue to  the  west  rail  of  the  south-bound  track,  and  that  plaintiff  then 
looked  up ;  that  when  plaintiff  was  on  the  westerly  rail  of  the  south- 
bound track  defendant's  motor  truck  was  about  the  crossing  at  Fifty- 
Second  street,  and  was  coming  south  on  the  south-bound  car  track  at 
the  rate  of  15  miles  an  hour ;  that  when  the  motor  truck  was  midway 
between  the  north  and  the  south. crosswalks  at  said  point,  where  Fifty- 
Second  street  crosses  Second  avenue,  O'Mara  saw  it  swing  onto  the 
east  or  north-bound  track  at  the  same  rate  of  speed  it  had  been  driving, 
and,  without  warning,  strike  the  plaintiff  as  he  was  on  the  westerly 
rail  of  the  north-bound  or  easterly  car  track ;  that  the  truck  came  to  a 
stop  about  25  feet  southerly  from  the  point  where  it  struck  plaintiff; 
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that  plaintiff  was  then  beneath  the  front  axle ;  and  that  he  (O'Mara) 
helped  pull  plaintiff  from  beneath  the  car. 

Two  other  witnesses  were  sworn  in  behalf  of  the  plaintiff ;  one  being 
Samuel  Miller,  a  furniture  dealer  with  a  store  on  Second  avenue,  on 
the  southeast  comer  of  Fifty-Second  street,  nearly  opposite  the  spot 
where  the  defendant's  truck  came  to  a  stop  after  hitting  plaintiff.  He 
testified  that  he  was  in  his  store  at  the  time  of  the  accident,  when  he 
heard  a  woman  cry  out  that  a  man  had  been  hit  by  an  automobile;  that, 
accompanied  by  a  helper,  one  Alenik,  Miller  ran  out  and  saw  the  de- 
fendant's motor  truck  at  a  standstill,  with  its  front  wheels  a  little  east 
of  the  north-bound  or  easterly  track,  and  near  the  elevated  pillar,  which 
was  over  20  feet  south  of  the  southerly  crosswalk. 

Alenik,  who  was  a  driver  for  Miller  and  his  helper,  testified  that  he 
ran  out  of  Miller's  store  and  saw  defendant's  van  across  the  surface 
car  tracks  in  substantially  the  same  position  as  stated  by  the  plaintiff 
and  by  the  witnesses  O'Mara  and  Miller;  that  at  that  time  plaintiff 
was  lying  on  the  uptown  track  under  the  front  axle  of  the  van ;  that 
he  helped  pull  plaintiff  from  under  the  van  and  carry  him  into  a  near- 
by drug  store. 

The  plaintiff  received  very  serious  injuries,  and  was  at  once  carried 
on  a  stretcher  and  by  ambulance  to  the  City  Hospital,  where  he  remain- 
ed for  a  week,  suffering  intense  pain.  Thereafter  he  was  upon  crutches 
for  four  months,  and  lor  over  eight  months  was  under  the  care  of  a 
physician. 

Plaintiff  and  his  witnesses  apparently  made  out  a  clear  case  of  neg- 
ligence on  the  part  of  the  defendant  in  driving  his  automobile  at  the 
time  of  the  accident.  O'Mara  and  plaintiff  both  gave  testimony  tend* 
ing  to  show  that  no  warning  was  given  of  the  approach  of  the  car,  and 
their  evidence,  as  well  as  that  of  Miller  and  Alenik,  would  seem  to  in- 
dicate that  at  the  time  plaintiff  was  struck  the  defendant  was  driving 
his  car  in  a  southerly  direction  on  the  wrong  side  of  the  street. 

Defendant,  to  meet  plaintiff's  testimony,  offered  himself  as  a  witness, 
and  testified  that  he  was  the  owner  of  the  automobile  which  he  was 
driving,  and  which  was  an  Alco  truck  or  van  of  36  horse  power,  weigh- 
ing 7,800  pounds ;  that  as  he  approached  Fifty-Second  street  he  was 
proceeding  upon  and  along  the  downtown  or  westerly  car  tracks  at  a 
speed  of  6  miles  an  hour;  that  as  he  approached  Fifty-Second  street 
he  noticed  a  man  going  along ;  that  when  he  was  2  feet  away  from  the 
man  he  first  blew  his  horn,^and  when  he  got  a  little  nearer  he  put  on 
brakes  and  hollered  at  the  rfian,  but  that  the  man  kept  right  on.  Later 
on  in  his  testimony  defendant  claimed  that  he  was  about  5  feet  or  6 
feet  away,  and  still  later  that  he  was  about  10  feet  away,  from  plaintiff 
when  he  sounded  his  horn.  Defendant's  testimony  was  to  the  effect 
that  plaintiff  stepped  upon  the  westerly  rail  of  the  south-bound  car 
tracks  when  defendant's  automobile  was  almost  upon  him,  and  that 
he  (defendant)  then  turned  to  the  left  in  an  effort  to  avoid  him,  but 
that  plaintiff  kept  on  walking,  when,  as  defendant  expressed  it,  he 
"bunked  into  him" ;  that  plaintiff  fell  down  in  front  of  <he  automobile, 
which  came  to  a  standstill  with  the  left  front  wheel  on  the  uptown  track 
and  "the  right  wheel  on  the  outside  west-bound  track" ;  and  that  both 
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of  the  front  wheels  of  his  automobile  truck  were  "right  on  the  cross- 
walk." Defendant  further  swore  that  O'Neill  dropped  where  he  was 
hit,  and  the  van  went  about  2  feet  further,  but  did  not  run  onto  plain- 
tiff at  all. 

It  will  thus  be  seen  that  there  was  a  great  discrepancy  between  this 
testimony  of  the  defendant,  in  whic^  he  is  uncorroborated,  and  that 
given  by  the  plaintiff,  O'Mara,  Miller,  and  Alinek,  all  of  whom  agree 
that  when  the  truck  came  to  a  stop  it  was  20  feet  or  more  south  of  the 
south  crosswalk,  and  that  plaintiff  was  lying  beneath  the  car.  At  the 
close  of  the  evidence  the  case  was  submitted  to  the  jury,  and  the  jury 
returned  a  verdict  in  favor  of  the  defendant 

[1]  Plaintiff  contends  that  such  verdict  was  clearly  against  the. 
weight  of  the  evidence,  and  that  the  same  should,  for  that  reason,  be 
set  aside  and  a  new  trial  granted.  From  a  careful  examination  of  the 
evidence  I  think  the  verdict  of  the  jury  was  clearly  against  the  weight 
of  the  evidence.  As  against  the  testimony  of  the  defendant,  who  was 
an  interested  witness,  we  have  the  testimony  of  a  bystander,  a  mer- 
chant and  apparently  an  entirely  disinterested  witness,  who  saw  the 
accident,  and  who  supports  the  plaintiff  in  his  version  thereof.  We 
have  also  the  testimony  of  the  merchant,  Miller,  and  his  helper,  Alen- 
ik,  both  of  whom  were  disinterested,  and  who  support  plaintiff's  ver- 
sion of  the  accident,  and  in  their  testimony  radically  differ  with  that 
of  the  defendant.  Upon  the  ground  that  the  verdict  is  against  the 
weight  of  the  evidence  I  think  the  plaintiff  is  entitled  to  a  reversal, 
and  that  a  new  trial  should  be  granted. 

But,  aside  from  the  consideration  of  the  weight  of  evidence,  I  think 
reversible  error  was  committed  by  the  learned  trial  court  in  submitting 
the  case  to  the  jury,  which  calls  for  reversal  of  the  judgment  entered 
in  defendant's  favor.  After  the  close  of  the  coifft's  main  charge,  coun- 
sel for  the  defendant  submitted  several  requests  to  charge.  Among 
others,  by  his  fourth  request,  counsel  for  the  defendant  asked  the  court 
to  charge  the  jury  that: 

"If  the  Jury  find  from  the  evidence  that  the  plaintiff  saw  the  aatomobUe  ap« 
proachlng  about  60  feet  away,  Just  as  he  was  about  to  cross  the  south-bound 
car  track  leisurely,  and  never  looked  towards  the  automobile  again  to  see  how 
the  automobile  was  approaching,  although  there  ^vas  nothing  to  obstruct  his 
Tiew,  and  the  next  thing  he  knew  he  was  hit  with  the  automobile,  then  the 
plaintiff  was  guilty  of  contributory  ne^gence  and  cannot  recover." 

[2]  The  court  granted  such  request,  and  the  jury  was  so  instructed. 
I  do  not  think  such  charge  was  proper  under  the  circumstances.  Even 
had  the  plaintiff  been  struck  upon  the  south-bound  or  westerly  surface 
car  track  in  the  course  of  the  automobile  as  he  saw  defendant  approach- 
ing about  60  feet  away,  I  do  not  think  his  failure  to  look  a  second 
time  to  ascertain  the  position  of  the  approaching  automobile  could  be 
said  to  be  negligence  on  his  part,  as  matter  of  law.  As  the  plaintiff 
approached  and  had  reached  the  westerly  rail  of  the  south-bound  track, 
his  testimony  is  that  he  looked  northerly  and  saw  the  automobile  ap- 
proaching on  the  westerly  or  south-bound  car  track  60  feet  away.  If 
the  automobile  had  continued  on  its  course,  plaintiff  would  have  had  to 
proceed  but  5  or  6  feet  to  be  beyond  danger  of  being  struck.  I  do  not 
think  it  can  be  said  that  his  failure  to  look  a  second  time  under  such 
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circumstances  was  contributory  negligence  as  matter  of  law.  At  most, 
it  would  be  for  the  jury  to  say,  under  all  the  circumstances,  considering 
the  distance  that  the  car  was  away  when  the  plaintiff  saw  it  and  the 
disteince  which  he  had  to  walk  in  order  to  pass  beyond  it^  course, 
whether  or  not,  in  failing  to  look  again  at  the  approaching  car  and  to 
accelerate  his  speed,  that  he  failed  to  exercise  that  care  and  prudence 
which,  under  the  circumstances,  he  was  called  upon  to  observe. 

But,  under  the  plaintiff's  testimony  here  and  that  of  his  witnesses, 
he  was  not  struck  in  the  course  of  the  approaching  automobile  as  he 
saw  it  60  feet  away  as  he  was  stepping  upon  the  south-bound  track; 
but  he  had  proceeded  a  distance  of  at  least  10  feet  easterly,  and  had 
reached  the  north-bound  track,  when  the  automobile,  having  swerved 
out  of  its  course,  bore  down  upon  him  and  struck  him.  He  certainly 
was  not  called  upon  to  anticipate  the  automobile  would  change  its 
course,  and  he  could  not  be  said,  as  matter  of  law,  to  have  been  guilty 
of  contributory  negligence,  under  the  circumstances,  because  he  looked 
but  the  once  in  attempting  to  cross  in  front  of  the  approaching  car. 
Moreover,  the  law  does  not  put  upon  a  pedestrian  the  burden  of  look- 
ing any  particular  number  of  times,  nor  does  it  say  when  he  must  look. 
He  is  not  bound,  as  matter  of  law,  to  look  at  a  particular  time,  and, 
as  matter  of  law,  he  is  not  called  upon  to  stop  to  allow  the  passing  of 
an  approaching  vehicle.  Unless  the  vehicle  is  close  upon  him,  he  may 
proceed  upon  his  way,  and  whether  or  not,  in  proceeding,  he  is  ob- 
serving that  degree  of  care  which  a  reasonably  careful  and  prudent 
man  should  observe  for  his  protection,  was  a  question  of  fact  for  the 
determination  of  the  jury.  It  was  for  the  jury  to  say  whether,  under 
all  the  circumstances,  the  plaintiff  here  was  guilty  of  such  carelessness 
as  contributed  to  the  accident  which  befell  liim.  Knapp  v.  Barrett,  216 
N.  Y.  226,  110  N.  E.  428;  Lentsch  v.  International  Railway  Co.,  172 
App.  Div.  775,  160  N.  Y.  Supp.  6. 

I  think  the  jury  may  well  have  found  the  plaintiff  entirely  justified  in 
proceeding  to  cross  the  south-bound  surface  car  track  upon  which 
the  defendant's  automobile  was  approaching  when  he  saw  it  60  feet 
away.  Surely  he  cannot  be  held  to  have  been  guilty  of  contributory 
negligence  as  matter  of  law,  preventing  any  recovery  for  his  injuries, 
because  he  did  proceed  and  was  struck  on  the  easterly  or  north-bound 
track  upon  which  defendant,  leaving  the  course  that  he  was  pursuing 
when  plaintiff  saw  him,  had  turned  his  car.  This  erroneous  instruc- 
tion to  the  jury  may  well  have  been  instrumental  in  causing  them  to 
render  the  verdict  which  they  did  so  clearly  contrary  to  the  weight  of 
the  evidence. 

The  judgment  and  order  appealed  from  should  be  reversed,  and  a 
new  trial  granted,  with  costs  to  appellant  to  abide  event.  Order  filed. 
All  concur. 
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AMBRIOAN  FIDELITY  CO.  v.  LEAHY. 

(Supreme  Court,  Appellate  DivlBlon,  First  Department.    November  7,  1919.) 

1.  Insurance  ^s»16 — '*Doino  business";    fobeign  insubance  cobpobations. 

Foreign  insurance  corporation,  having  certificate  entitling  It  to  do 
business  in  state  and  to  guarantee  performance  of  contracts  other  than 
insurance  contracts,  under  Insurance  Law,  §  9,  and  section  70,  subd.  4, 
was  not  required  to  limit  its  contract  of  guaranty  to  period  during  which 
It  was  authorized,  at  time  of  execution  of  contract,  to  transilct  businesis, 
under  section  32,  and  was  not  precluded  from  making  premium  payable 
in  installments  due  after  expiration  of  such  period;  the  continuance  of 
company's  liability  after  expiration  of  period  not  constituting  "doing 
businefis"  in  state,  within  section  9. 

[Ed.  Note. — ^For  other  definitions,  see  Words  and  Phrases,  First  and 
Second  Series,  Doing  Business.] 

2.  INBUBANOE  «S9362 — ^ESTOPPEL  TO  A66EBT  LACK  OF  AUTHOBITT  TO  DO  BUSINESS 

IN  STATE. 

Where  owner  did  not  question  contractor's  bond,  or  require  contractor 
to  furnish  new  bond  upon  expiration  of  period  for  which  surety  com- 
pany was  authorized  to  do  business  in  the  state,  contractor,  having  en- 
joyed benefit  of  bond,  could  not  refuse  to  pay  premium  upon  ground  that 
surety  had  no  right  to  do  business  in  the  state. 
8.  Cobpobations  ^s»662 — Foreign  cobpobation  ;  liabiutt  incubbed  while 
authobized  to  do  business. 

While  authority  of  foreign  corporations  to  do  business  in  states  other 
than  that  in  which  they  are  incorporated  may  be  revoked  or  terminated, 
the  liability  incurred  while  authorized  to  do  business  in  the  foreign 
state  is  not  limited  to  period  during  which  such  authority  continues. 

Appeal  from  Appellate  Term,  New  York  County. 

Action  by  the  American  Fidelity  Company  against  Michael  J.  Leahy. 
Judgment  of  Municipal  Court  for  plaintitf  modified,  and  affirmed,  as 
modified^  by  Appellate  Term,  and  defendant  by  leave  appeals.  Af- 
firmed. 

Argued  before  CLARKE,  P.  J.,  and  LAUGHLIN,  SMITH,  PAGE, 
and  FHILBIN,  JJ. 

Kellogg  &  Rose,  of  New  York  City  (William  K.  Hartpence,  of 
New  York  City,  of  counsel),  for  appellant. 

Harriman  &  Blake,  of  New  York  City  (Herbert  McKennis,  of  New 
York  City,  of  counsel),  for  respondent. 

LAUGHLIN,  J.  On  the  24th  day  of  January,  1916,  defendant,  as 
principal,  and  the  plaintiff  and  two  other  insurance  companies,  as  sure- 
ties, executed  a  bond  in  writing  to  the  Interborough  Rapid  Transit 
Company  in  the  sum  of  $100,000  for  the  performance  of  a  contract 
made  by  defendant  for  the  construction  of  the  Webster  Avenue  line, 
section  No.  9-B,  of  the  subway,  and  it  was  provided  therein  that  the 
plaintiff  should  be  bound  only  to  the  extent  of  $25,000.  Defendant 
agreed  in  writing  with  the  plaintiff,  among  other  things,  that  in  con- 
sideration therefor  he  would  pay  the  plaintiff  annual  premiums  at  the 
rate  of  $4  per  thousand  of  the  total  amount  of  the  contract  covered 
by  the  bond,  until  defendant  delivered  to  it,  at  its  home  office,  com- 
petent written  evidence  of  its  discharge  from  liability.    Defendant  paid 

^S9For  other  cases  see  same  toplo  it  KBY-NUMDER  in  all  Key-Numbered  Digests  A  Indexes 
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the  annual  premium  for  the  first  year,  and  this  action  was  brought  for 
the  annual  premium  for  the  second  year,  ending  January  24,  1918. 
The  action  was  commenced  on  the  25th  of  February,  1918.  It  was 
stipulated  that  the  work  under  the  contract  was  not  completed  and 
was  still  in  progress  at  the  time  of  the  trial. 

[1]  The  only  ground  of  defense  to  the  action  is  that  the  plaintiff 
was  a  foreign  corporation  organized  under  the  laws  of  Vermont,  and 
that  while  it  was  authorized  by  certificate  of  the  superintendent  of 
insurance  to  do  business  here  when  the  bond  was  executed,  its  au- 
thority existing  at  that  time  terminated  on  April  30,  1916,  and  was 
only  extended  until  October  23,  1916,  after  which  date  it  was  not 
authorized  to  do  business  in  this  state.  The  claim  is  that  the  contract 
should  have  been  limited  to  liability  accruing  before  the  expiration 
of  its  authority  to  transact  business  here,  and  that  the  continuance  of 
its  liability  bond  after  .October  23,  1916,  constituted  doing  business 
here,  and  that  such  business,  having  been  done  without  authority  of 
the  superintendent  of  insurance,  was  in  violation  of  section  9  of  the 
Insurance  Laiw  (Consol.  Laws,  c.  28),  which  forbids  the  transaction 
of  business  with  respect  to  insurance  without  a  certificate  of  the 
superintendent  of  insurance  to  the  effect  that  the  corporation  or  per- 
son so  transacting  business  has  complied  with  all  of  Uie  requirements 
of  law  and  is  authorized  to  transact  the  business  of  insurance  specified 
in  the  certificate.  The  certificate  which  the  plaintiff  held  from  the 
superintendent  of  insurance  authorized  it,  among  other  things,  to  guar- 
antee performance  of  contracts  other  than  insurance  contracts  (sub- 
division 4,  section  70,  Insurance  Law).  Section  32  of  the  Insurance 
Law  provides,  among  other  things,  that  such  a  certificate  issued  to  a 
foreign  corporation  shall  not  remain  in  force  for  longer  than  one 
year,  and  shall  expire  on  the  30th  of  April  of  the  year  following  the 
date  of  issue,  and  provides  that  the  superintendent,  if  satisfied  that  the 
capital,  security,  and  investments  required  to  be  filed  with  him  remain 
secure,  and  that  the  company  may  be  safely  intrusted  with  the  continu- 
ance of  its  authority  to  do  business,  may  grant  a  renewal  of  the  cer- 
tificate. 

It  is  claimed  in  behalf  of  the  defendant  that  no  recovery  may  be  had 
in  such  a  case  unless  the  plaintiff  alleges  and  proves,  not  only  that 
it  held  such  a  certificate  when  the  contract  was  made,  but  that  it  con- 
tinued to  be  authorized  to  do  business  here  throughout  the  period  for 
which  it  seeks  to  recover  premiums.  I  am  unable  to  agree  with  that 
contention.  The  true  construction  of  the  statutory  provision  in  ques- 
tion is,  I  think,  that  the  insurance  company  could  not  enter  into  a 
contract  guaranteeing  the  performance  of  a  contract,  unless  it  was 
then  authorized  by  a  certificate  of  the  superintendent  of  insurance  to 
do  business  in  this  state,  but  that  it  was  not  necessary  to  limit  the  con- 
tract of  guaranty  to  the  period  during  which  the  company  was  then 
authorized  to  transact  business  here,  and  that  the  contract  of  guaranty 
may  cover  the  performance  in  the  ordinary  course  of  business  of  any 
contract,  even  though  the  work  be  not  required  to  be  performed  within 
the  period  for  which  the  company  was  then  authorized  to  do  business 
here,  and  that  the  continuance  of  its  liability  under  such  a  contract, 


Digitized  by  VjOOQIC 


Sup.  Ct)  PBOPLB  y.  LBO  513 

(178  N.Y.S.) 

after  the  expiration  of  the  period  during  which  it  was  so  authorized 
to  do  business,- does  not  constitute  doing  business  within  the  fair  intent 
and  meaning  of  the  statute,  and  that  therefore  it  was  authorized  either 
to  exact  a  gross  premium  to  cover  its  entire  liability  in  advance,  or, 
as  here,  to  require  that  it  should  be  paid  from  time  to  time  in  install- 
ments. See  Provident  Savings  Association  v.  Kentucky,  239  U.  S.  103, 
36  Sup.  Ct  34,  60  L.  Ed.  167,  L.  R.  A.  1916C,  572. 

[2]  There  is  no  claim  or  evidence  that  the  Interborough  Rapid  Tran- 
sit Company  questioned  the  validity  of  the  bond  or  called  upon  the 
defendant  to  furnish  another  when  the  plaintiff's  authority  to  do  busi- 
ness here  terminated,  and  consequently  plaintiff's  liability  continued, 
and  defendant  has  had  the  benefit  thereof,  and  therefore  he  cannot 
refuse  to  pay  the  premium.  People  v.  Empire  Mut.  Life  Ins.  Co.,  92 
N.  Y.  106;  National  Surety  Co.  v.  Winston,  161  App.  Div.  594,  146 
N.  Y.  Supp.  825.  See,  also.  City  of  New  York  v.  Illinois  Surety  Co., 
180  App.  Div.  513,  167  N.  Y.  Supp.  752;  Hunter  v.  Mutual  Res.  Life 
Ins.  Co.,  184  N.  Y.  136,  76  N.  E.  1072,  30  L.  R.  A.  (N/  S.)  677,  6  Ann. 
Cas.  291 ;  and  Birch  v.  Mutual  Res.  Life  Ins.  Co.,  91  App.  Div.  384, 
86  N,  Y.  Supp.  872,  affirmed  181  N.  Y.  583,  74  N.  E.  1115. 

[3]  It  is  universally  recognized  that,  while  authority  of  foreign 
corporations  to  do  business  in  states  other  than  that  in  which  they  are 
incorporated  may  be  revoked  or  terminated,  the  liability  incurred 
while  authorized  to  do  business  in  the  foreign  state  is  not  limited  to 
the  period  during  which  such  authority  continues,  and  this  is  shown 
by  decisions  sustaining  service  within  the  foreign  state  as  prescribed 
when  the  authority  to  do  business  was  conferred,  although  the  lia- 
bility did  not  accrue  until  after  the  authority  was  terminated.  Hunter 
v.  Mutual  Life  Ins.  Co.,  supra ;  Mutual  Life  Ins.  Co.  v.  Spratley,  172 
U,  S.  602,  19  Sup.  Ct.  308,  43  L.  Ed.  569;  Mutual  Res.  Life  Ins.  Co. 
V.  Phelps,  190  U.  S.  147,  23  Sup.  Ct.  707,  47  L,  Ed.  987;  Birch  v. 
Mutual  Res.  Life  Ins.  Co.,  supra ;  Badger  v.  Helvetia  Swiss  Fire  In- 
surance Co.,  136  App.  Div.  31,  120  N.  Y.  Supp.  161. 

It  follows  that  the  determination  of  the  Appellate  Term  was  right, 
and  should  be  affirmed,  with  costs.    Order  filed.    All  concur. 


(109  Misc.  Bep.  255) 

PEOPLE  ex  rel.  McAVOT  v.  LEO  et  al..  Board  of  Appeals  of  City  of 

New  Tork. 

(Supreme  Court,  Slpeelal  Term,  Kings  County.    November  12,  1919.) 

1.   Li  VEST  STABLE  AND   OAKAOB  KEEPEB8  €=>4% — OAKAOB  PEBMIT;     POWER  OW 
BOARD  or  APPBAIfi  OW  NBW  YOBX. 

Under  Greater  New  York  Charter,  as  amended  by  Laws  1916,  c.  503,  and 
other  amendatory  acts,  and  Building  Zone  Besolutlon  of  Board  of  Esti- 
mate and  Apportionment  of  City  of  New  York,  §  20,  the  board  of  appeals 
of  the  city  had  power  to  grant  permit  to  erect  and  maintain  a  garage  in 
the  borough  of  Brooklyn,  even  though  there  was  a  technical  yiolatlon  in 
the  manner  In  which  the  consents  of  property  owners  were  executed,  in 
that  they  were  not  duly  acknowledged  as  required  by  Zoning  Besolutlon, 
i  7,  subd.  9,  but  were  merely  in  the  form  of  an  allidaTit  sworn  to  be- 
fore a  notary. 

^S9FoT  other  casM  see  eame  toiHc  A  KBIT-NUMBBR  in  all  Key-Numberwl  Dicwts  A  Indcui 
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2.  Livery  stable  and  garage  kebfebs  ^5»4^ — Gajugs  pebiot;   power  or 

BOARD  OP  APPEALS  OF  NeW  YorK. 

Under  Building  Zone  Resolution  of  Board  of  Estimate'  and  Ai^portlon- 
ment  of  City  of  New  York,  §  20,  board  of  appeals  of  the  dty  held  vested 
with  power  to  grant  permit  for  a  garage  in  a  specific  esceptlonal  case, 
even  though  there  had  been  no  consents  of  property  owners  procured  and 
filed  at  all,  being  empowered  to  vary  any  provision  of  the  resolution  in 
harmony  with  Its  general  purpose  and  intent  that  the  public  health,  safe- 
ty, and  general  welfare  be  secured,  and  substantial  Justice  done. 

Certiorari  by  the  People  of  the  State  of  New  York  on  the  relation  of 
Elsie  Hanneman  McAvoy,  against  John  P.  Leo  and  others,  composing 
the  Board  of  Appeals  of  the  City  of  New  York.  Writ  dismissed,  and 
determination  o£  the  Board  of  Appeals  affirmed. 

Jacob  Brenner,  of  Brooklyn,  for  relator. 

William  P.  Burr,  Corp.  Counsel,  of  New  York  City  (Joseph  I.  Berry 
and  F.  E.  V,  Dunn,  both  of  New  York  City,  of  counsd),  for  Board  of 
Appeals. 

Antonio  Madeo,  of  Brooklyn,  for  intervener. 

MANNING,  J.  [1,  2]  The  question  submitted  on  this  motion  con- 
cerns the  validity  of  a  permit  to  erect  and  maintain  a  garage  upon  the 
premises  known  as  Nos.  8716  and  8718  Sixteenth  avenue,  in  the  bor- 
ough of  Brooklyn.  The  superintendent  of  buildings  had  refused  to 
issue  a  permit,  and,  upon  an  appeal  being  taken  by  the  property  owner 
pursuant  to  law,  the  board  of  appeals  having  jurisdiction  thereof 
pursuant  to  the  powers  conferred  upon  such  board  by  chapter  503  of 
the  Laws  of  1916,  and  the  acts  amendatory  thereof,  and  also  by  vir- 
tue of  section  20  of  the  Building  ♦Zone  Resolution  of  the  Board 
of  Estimate  and  Apportionment,  reversed  the  decision  of  the  su- 
perintendent of  buildings  and  granted  the  permit  in  question.  The 
relator  in  this  proceeding  asserts  that  the  action  of  the  board  of 
appeals  is  illegal,  and  such  illegality  is  claimed  to  exist  mainly  for  the 
reason  that  certain  consents  of  surrounding  property,  owners,  claimed 
by  the  relator  to  be  a  condition  precedent  to  the  granting  of  the 
permit,  were  not  "duly  acknowledged"  as  required  by  section  7,  sub- 
division 9,  of  the  Zoning  Resolution.  The  secfion  invoked  calls  for 
the  consent  of  80  per  cent,  of  the  property  owners  of  the  frontage 
deemed  by  the  board  to  be  affected  by  the  proposed  garage.  It  ap- 
pears, as  a  matter  of  fact,  that  81  per  cent,  of  such  consents  were 
procured  and  filed  with  the  board,  though  it  is  conceded  that,  instead 
of  being  "duly  acknowledged,"  the  consents  are  in  each  instance  in 
the  form  of  an  affidavit  and  sworn  to  before  a  notary. 

The  power  of  the  board  of  appeals,  in  my  opinion,  was  full  enough 
to  grant  the  permit  applied  for,  even  though  there  was  a  technical  va- 
riation in  the  manner  in  which  the  consents  were  executed.  In  fact, 
I  am  convinced  that  the  board  had  power  to  grant  the  relief  asked 
for,  even  though  there  had  been  no  consents  at  all.  The  return  to  the 
writ  made  by  the  board  sets  forth  the  reasons  why  the  application  was 
granted  in  the  following  language : 

^ssFor  otber  cues  see  same  topic  &  KBT-NUMBBR  in  all  Key-Niunbered  Digests  A  Indezei 
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"The  board  was  of  tbe  opinion  that  beeatse  of  the  ezlstbig  use  of  the  said 
premises  numbered  8716  and  8718  Sixteenth  avenue,  borough  of  Brooklyn, 
prior  to  the  adoption  of  the  Building  Zone  Resolution,  supplemented  by  the 
consents  of  80  per  cent,  of  the  frontage  deemed  by  the  board  to  be  immediately 
affected  by  the  proposed  new  building,  and  that  the  fire  hazard  would  be 
lessened  by  the  substitution  of  a  brick  building  in  place  of  the  existing  frame 
structure,  that  the  public  health,  safcity,  and  general  welfare  would  be  secured 
and  substantial  Justice  done  by  the  granting  of  the  application  permitting 
the  erection  of  a  new  building  in  place  of  the  old  one,  to  be  used  as  a  garage 
for  more  than  five  motor  vehicles,  subject  to  conditions  which  by  their  terms 
gave  the  fullest  protection  to  adjoining  owners  and  the  public  interests." 

The  board  further  imposed  a  condition  that  the  outer  walls  of  said 
garage  be  unpierced  throughout  their  entire  length  and  height,  and  that 
any  skylights  in  the  roof  of  the  building  should  not  be  within  10  feet 
of  the  exterior  walls  of  the  structure,  and  it  further  imposed  the  con- 
dition that  any  permits  necessary  for  the  prosecution  of  the  work  should 
be  obtained  within  9  months  of  the  date  of  the  board's  action,  and  that 
the  work  should  be  completed  within  18  months  from  said  date. 

Section  20  of  the  Building  Zone  Resolution  adopted  by  the  board  of 
estimate  and  apportionment  reads : 

*'Sec.  2^.  Rules  and  BegukOiOM-^Modifteation  of  ProviMons.—The  board 
of  standards  and  appeals  created  by  chapter  503  of  the  Laws  of  1916  shall 
adopt  from  time  to  time  such  rules  and  regulations  as  they  may  deem  neces- 
,  sary  to  carry  into  effect  the  provisions  of  this  resolution.  Where  there  are 
practical  difficulties  or  unnecessary  hardships  in  the  way  of  carrying  out  the 
strict  letter  of  the  provisions  of  this  resolution  the  board  of  appeals  shall 
have  the  power  in  a  specific  case  to  vary  any  such  provision  in  harmony  with 
its  general  purpose  and  intent,  so  that  the  public  health,  safety  and  general 
welfare  may  be  secured  and  substantial  Justice  done.    «    *    *  >» 

By  this  section,  I  think,  it  will  clearly  appear  that  the  board  of  ap- 
peals possessed  tifie  discretionary  power  to  deal  with  specific  excep- 
tional cases,  and  to  vary  any  provision  of  the  resolution  in  harmony 
with  its  general  purpose  and  intent,  so  that  the  public  health,  safety, 
and  general  welfare  may  be^ secured  and  substantial  justice  done,  and 
evidently  it  considered  this  to  be  one  of  the  cases  in  which  the  dis- 
cretionary power  possessed  by  it  should  be  exercised,  and  having  so 
determined,  and  acted  within  its  jurisdiction,  its  determination,  in  my 
opinion,  cannot  be  considered  as  an  illegal  official  act.  See  People 
ex  rel.  Beinert  v.  Miller,  188  App.  Div.  113,  176  N.  Y.  Supp.  398. 

The  writ  is  therefore  dismissed,  and  the  determination  of  the  board 
of  appeals  affirmed,  with  costs. 
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PEOPLE  ex  rel.  LEMPP  v.  BOARD  OF  ELECTIONS. 

(Supreme  Court,  Special  Term,  Queens  County.     September  30,  1918.) 

1.  Sheriffs  and  constabucs  ^=»5 — Sbebiff  ghobeit  at  spsoial  klbction; 

TERM  OF  OFFICE. 

Under  Const,  art.   10,  §  1,  providing  for  election  of  sheriffs  every 
three  years,  a  sheriff  elected  at  a  special  election  to  fill  a  vacancy  holds 
for  the  term  of  three  years. 
Z  liAWDAMUs  ®=374(3) — Writ  issues  to  compel  peiwtiwg  of  ballots  wrrHon 

WAMES   OF  candidates  FOR  OFFICE  ALREADY  FILLED. 

Mandamus  is  a  proper  remedy  to  compel  the  printing  of  ofBcial  ballots 
without  the  names  of  candidates  for  an  office  in  which  there  is  no  vacancy 
to  be  filled  at  that  election. 

Action  for  mandamus  by  the  People,  on  the  relation  of  one  Lempp, 
against  the  Board  of  Elections.    Writ  issued. 

Order  affirmed  185  App.  Div.  939,  172  N.  Y.  Supp.  913,  affirmed  224 
N.  Y.  633,  121  N.  E.  884. 

Herman  X,empp,  for  John  B.  Merrill. 

Merton  E.  Lewis,  Atty.  Gen.,  for  Secretary  of  State* 

William  P.  Burr,  Corp.  Counsel,  of  New  York  City,  for  Board  of 
Elections. 

Phillip  Frank,  of  Long  Island  City,  for  Mitchell  and  others. 

Edgar  F.  Hazleton,  of  Jamaica,  for  Campbell. 

CROPSEY,  J.  A  mandamus  is  sought  to  compel  the  board  of 
elections  to  print  the  ballots  for  the  coming  election  so  that  they 
will  not  contain  the  names  of  any  candidates  for  the  office  of  sheriff 
in  Queens  county.  The  contention  is  that  there  is  no  vacancy  in 
that  office  to  be  filled  at  the  coming  election.  The  facts  involved  have 
been  before  the  courts  in  different  phases  several  times,  but  this 
question  has  never  been  directly  decided. 

The  sheriff  of  Queens  county  died  on  October  23,  1916.  This  was 
too  late  to  elect  a  successor  at  the  general  'election  in  that  year.  Mat- 
ter of  Mitchell  V.  Boyle,  219  N.  Y.  242,  114  N.  E.  382.  Thereafter 
the  Governor  directed  the  holding  of  a  special  election  and  the  sheriff 
now  in  office  was  elected  on  January  23,  1917.  His  tefm  began  on 
the  day  of  his  election.  Matter  of  Mitchell  v.  Prendergast,  ITS  App. 
Div.  690,  165  N.  Y.  Supp.  972.  The  question  here  involved  is: 
What  is  the  extent  of  his  term;  that  is,  when  does  it  end?  The 
present  sheriff  agrees  with  the  contention  of  the  relator  that  his  term 
does  not  expire  at  the  end  of  this  year,  but  holds  that  the  remedy 
sought  in  this  proceeding  is  not  the  proper  one.  The  Republican 
candidate  for  sheriff  in  the  coming  election  agrees  entirely  with  the 
contention  of  the  relator.  The  corporation  counsel  and  the  Attor- 
ney General  both  appeared,  but  did  not  express  any  conviction  as 
to  the  question  involved.  The  Democratic  candidate  for  sheriff  con- 
tended that  there  would  be  a  vacancy  in  that  office  at  the  end  of  this 
year,  but  neither  in  the  remarks  of  his  counsel  on  the  argument  nor 
in  the  memorandum  submitted  has  he  set  forth  any  reasons  for  this 
conclusion.  Every  one  concerned  is  anxious  for  a  prompt  decision, 
as  an  appeal  will  be  taken  in  any  event.  So  no  attempt  will  be  made 
to  discuss  this  question  at  any  length. 

[1,2]  The  constitution  (article  10,  §  1)  provides  that  sheriffs  "shall 
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be  chosen  by  the  electors  of  the  respective  counties,  once  in  every 
three  years/^  and  diall  "be  ineligible  for  the  next  term  after  the  ter- 
mination of  their  offices."  It  has  been  directly  held  that  the  term 
of  a  "sheriff"  elected  at  a  special  election  is  three  years.  People 
ex  rel.  Gallup  v.  Green,  2  Wend.  266;  Coutant  v.  People,  11  Wend. 
511;  People  ex  rel.  Weller  v.  Townsend,  102  N.  Y.  430,  7  N.  E, 
360.  No  authorities  holding  to  the  contrary  have  been  brought  to 
the  court's  attention,  and  the  reasoning  in  the  authorities  cited  seems 
to  be  sound.  If  so,  it  follows  that  there  is  no  vacancy  in  the  office 
of  the  sheriflf  to  be  filled  at  the  coming  election.  And  if  there  is  no 
vacancy  the  ballots  should  not  contain  the  names  of  any  candidate 
for  that  office.  To  permit  it  to  be  otherwise  would  produce  confusion, 
as  well  as  incur  needless  expense.  This  form  of  proceeding  is  the 
proper  one  in  which  to  raise  the  question.  It  was  the  form  followed 
and  approved  in  Matter  of  Sherrill  v.  O'Brien,  188  N.  Y.  185,  81  N. 
E,  124,  117  Am.  St.  Rep.  841,  and  Matter  of  Reynolds,  202  N.  Y. 
430,  442,  96  N.  E.  87,  416).  As  supporting  this  contention,  see,  also. 
People  ex  rel.  Conklin  v.  Boyle,  98  Misc.  Rep.  364,  163  N.  Y.  Supp. 
72,  and  cases  cited  therein.  It  is  desirable  that  this  question  should 
be  decided  on  the  merits  now.  When  the  successor  to  the  present 
sheriff  is  to  be  elected  is  not  involved  and  has  not  been  considered. 
Motion  granted.    Writ  to  issue.    No  costs. 


(189  App.  IMv.  328) 

GLOVER  V.  HOLBROOK,  OABOT  &   ROLUNS  CORPORATION. 

(Supreme  Court,  Appellate  Division,  First  Department.    November  7,  1919.) 

PI.EADING  4(S»&2(1)-*8SPASAXB  STATEMENT  OF  CAUSES  OF  ACTION. 

Wbere  the  complaint  would  warrant  a  recovery  for  nuisance  or  negli- 
gence there  are  two  causes  of  action,  which,  under  Code  Civ.  Proc.  §  481, 
subd.  2,  and  section  483,  must  be  separately  stated  and  numbered,  unless 
allegations  pertinent  to  one  only  are  eliminated. 

Appeal  from  Special  Term,  New  York  County. 

Action  by  Millie  Glover  against  the  Holbrook,  Cabot'&  Rollins  Cor- 
poration. From  an  order  denying  defendant's  motion  to  compel  plain- 
tiff to  separately  state  and  number  her  causes  of  action,  or  in  the  al- 
ternative to  strike  out  certain  allegations  of  the  complaint,  defendant 
appeals.    Reversed,  and  motion  granted. 

Argued  before  CLARKE,  P.  J.,  and  LAUGHUN,  SMITH,  PAGE, 
and  PHILBIN,  JJ. 

Thomas  F.  Conway,  of  New  York  City  (Tobias  E.  Purcell,  of  Com- 
ing, of  counsel,  and  Thomas  E.  O'Brien,  of  New  York  City,  on  the 
brief),  for  appellant. 

Benjamin  R.  Buffett,  of  New  York  City,  for  respondent. 

PAGE,  J.  It  is  conceded  by  the  plaintiff's  counsel,  and  was  stated 
by  the  learned  justice  at  Special  Term,  that  each  of  the  causes  of 
action  alleged  in  the  complaint  would  warrant  a  recovery  for  unlaw- 
fully and  wrongfully  maintaining  a  nuisance  or  for  negligence.  It  is 
contended  that  a  party  cannot  be  compelled  to  state  the  theory  on 
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which  he  will  ask  a  recovery  until  he  has  produced  his  proof.  As  an 
authority  for  this  proposition  the  court  cites  Schoenfeld  v.  Mott  Ave- 
nue Realty  Co.,  168  App.  Div.  91,  153  N.  Y.  Supp.  745.  In  that  case, 
however,  the  complaint  alleged  two  distinct  causes  of  action,  one  for 
a  nuisance  and  the  other  for  negligence,  which  were  separately  stated 
and  numbered,  and  the  court  held  that,  these  causes  of  action  not 
being  inconsistent,  the  plaintiff  could  not  be  required  to  make  an  elec- 
tion between  them  until  he  had  produced  his  proof.  That  case  did 
not  in  any  way  involve  the  rule  of  pleading  that  the  complaint  must 
contain  a  plain  and  concise  statement  of  the  facts  constituting  each 
cause  of  action  without  unnecessary  repetition,  and  if  it  sets  forth  two 
or  more  causes  of  action  they  must  be  separately  stated  and  numbered. 
CGfde  Civ.  Proc.  §  481,  subd.  2,  and  section  483 ;  Stabilimento  Metal- 
Irfrgico  Ligure  v.  Joseph,  189  App.  Div.  173,  178  N.  Y.  Supp.  241. 
V  While  substantially  the  same  tacts  may  in  some  instances  support 
a  recovery  of  damages  sustained  either  for  the  maintenance  of  a  nui- 
sance or  for  a  negligent  act,  the  two  causes  of  action  are  distinct  in 
their  elements  and  are  subject  to  different  defences.  Nuisance  con- 
sists in  the  wrongful  maintenance  of  the  thing  itself,  while  negligence 
usually  consists  in  the  manner  of  doing  the  thing.  In  nuisance  it  is 
the  wrongful  or  unlawful  maintenance  of  the  thing  resulting  in  dam- 
age to  others  that  gives  the  right  of  action,  irrespective  of  whether  its 
operation  was  careful  or  careless ;  while  in  negligence  it  is  the  care- 
less operation  of  the  thing  whereby  others  are  diamaged,  irrespective 
of  whether  it  is  lawful  or  unlawful.  Therefore  that  the  defendant 
exercised  due  care  in  maintaining  the  nuisance  would  be  no  defence, 
while  that  it  was  lawfully  maintained  would  be.  That  the  defendant 
observed  due  care  would  be  a  defence  in  an  action  predicated  upon 
negligence,  but  that  he  was  lawfully  authorized  to  operate  the  thing 
would  be  no  defence.  Furthermore,  different  limitations  are  provided 
upon  the  right  to  bring  the  action.  An  action  to  recover  damages  for 
the  maintenance  of  a  nuisance  may  be  brought  within  six  years  from 
the  time  when  the  cause  of  action  accrues  (Code  Civ.  Proc.  §  382, 
subd.  3),  while  an  action  for  a  personal  injury  resulting  from  negli- 
gence must  be  commenced  within  three  years  (Id.  §  383,  subd.  5).  In 
order  that  the  defendant  may  be  enabled  intelligently  to  plead  to  the 
complaint,  it  is  necessary  that  the  plaintiff  be  required  to  frame  his 
complaint  in  compliance  with  the  few  simple  rules  of  pleading  pre- 
scribed by  the  Code.  If  he  desires  to  state  alternative  theories  of  lia- 
bility, either  for  nuisance  or  negligence,  then  he  should  appropriately 
allege  the  facts  constituting  each  cause  of  action  separately  and  num- 
ber them.  If  he  desires  to  state  either  one  alone,  then  alKajttegations 
not  pertinent  to  that  cause  of  action  should  be  eliminated./y 

The  order  is  reversed,  with  $10  costs  and  disbursements,  and  the 
motion  granted,  with  $10  costs,  with  leave  to  the  plaintiff  to  serve  an 
amended  complaint  within  10  days  from  service  of  a  copy  of  the  order 
to  be  entered  herein  with  notice  of  the  entry  thereof,  upon  payment 
of  such  costs.    Order  filed.    All  concur. 
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In  re  BALAIS. 

STATE  INDUSTRIAL  COMMISSION  y.  BRADY  &  GIOB  et  aL 

(Supreme  Ck>urt,  Aiq;)ellate  Division,  Third  D^artment    Novonber  12»  1919.) 

MaBTBB  and   8BBVANT  ^SS>351 — WOBKMBN'B   OOHPIBHSATION   LAW;     AOTION    BT 
ADMINI8TBATBIX  FOB  HUfiBAND'S  DEATH  NOT  ELECTION. 

Where  an  administratrix  of  her  deceased  husband  brought  an  action 
to  recover  damages  provided  for  by  Code  Civ.  Proc.  Sg  1903,  1904,  for  his 
negligent  death,  in  which  action  she  was  defeated  on  the  merits,  she  did 
not  thereby  make  an  election  barring  her  claim  nnder  the  Workmen's 
Compensation  Law  for  the  benefits  thereby  given  to  the  widow  and  minor 
dependents ;  the  parties  and  the  subject-matter  involved  being  different. 

Appeal  from  State  Industrial  Commission. 

Proceeding  by  Clementina  Balais  and  minor  dependents  under  the 
Workmen's  Compensation  Act  to  obtain  compensation  for  the  death 
of  Giacomo  Balais,  opposed  by  Brady  &  Gioe,  the  employers,  and  the 
Travelers*  Insurance  Company,  insurance  carrier.  There  was  an 
award  of  compensation  by  the  State  Industrial  Commission,  and  the 
employers  and  insurance  carrier  appeal.    Award  af&med. 

Argued  before  JOHN  M.  KELLOGG,  P.  J.,  and  LYON,  WOOD- 
WARD, COCHRANE,  and  HENRY  T.  KELLOGG,  JJ. 

Amos  H.  Stephens,  of  New  York  City  (E.  C.  Sherwood,  of  New 
York  City,  of  counsel),  for  appellants. 

Charles  D.  Newton,  Atty.  Gen.  (E.  C.  Aiken,  Deputy  Atty.  Gen.,  of 
counsel),  for  respondent. 

WOODWARD,  J.  There  does  not  appear  to  be  any  serious  ques- 
tion that  the  claimant  would  be  entitled  to  the  award  which  has  been 
made  in  this  case,  except  for  the  fact  that  the  present  claimant,  as 
administratrix  of  the  estate  of  her  decedent,  brought  an  action  in  the 
Supreme  Court  to  recover  for  the  death  of  the  intestate,  in  which  ac- 
tion she  was  defeated  upon  the  merits,  and  it  is  now  urged  that,  hav- 
ing elected  to  sue,  the  claimant  has  made  an  election  which  operates  as 
a  bar  to  this  proceeding  under  the  Workmen's  Compensation  Law 
(Consol.  Laws,  c.  67). 

The  complete  answer  to  this  contention,  it  seems  to  us,  is  the  fact 
that  ''Clementina  Balais,  as  administratrix  of  the  goods,  chattels,  and 
credits  of  Giacomo  Balais,  deceased,"  is,  in  law,  an  entirely  different 
person  from  "Clementina  Balais  and  minor  dependents,"  making  a 
claim  for  compensation  under  the  Workmen's  Compensation  Law. 
"It  has  been  repeatedly  held,"  say  the  court  in  Leonard  v.  Pierce,  182 
N.  Y.  432,  75  N.  E.  313,  1  L.  R.  A.  (N.  S.)  161,  "that  persons  suing 
or  being  sued  in  their  official  or  representative  capacity  are,  in  contem- 
plation of  law,  distinct  persons,  and  strangers  to  any  right  or  liability 
as  an  individual,  and  consequently  a  former  judgment  concludes  a 
party  only  in  the  character  in  which  he  was  sued.  If  the  judgment 
was  for  or  against  an  executor,  administrator,  assignee,  or  trustee,  it 
would  not  preclude  him,  in  an  action  affecting  him  personally,  from 
disputing  the  findings  or  judgment,  although  the  same  questions  are 
involved." 

^9For  oUMr  cues  s««  qame  topic  4  KBY-NUMBBR  in  all  Key-Nnmb«r«<l  DiffMts  A  lDd«z« 
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Not  only  are  the  parties  different,  but  the  subject-matter  involved 
is  diflferent.  In  the  one  case  the  statute  provides  a  definite  sum  to  each 
dependent,  based  upon  the  actual  or  constructive  earning  power  of  the 
decedent  at  the  time  of  the  accident,  without  reference  to  negligence, 
while  in  the  other  the  jury  are  permitted  only  to  give  "a  fair  and  just 
compensation  for  the  pecuniary  injuries,  resulting  from  the  dece- 
dent's death,  to  the  person  or  persons  for  whose  benefit  the  action  is 
brought"  (Code  of  Civil  Procedure,  §  1904),  and  the  amount  is  to  be 
distributed  as  though  it  constituted  a  part  of  an  unbequeathed  estate 
(Code  of  Civil  Procedure,  §  1903). 

We  are  of  the  opinion  that  the  election  of  an  administratrix  cannot 
be  a  bar  to  a  claim  on  behalf  of  the  individuals  who  are  given  definite 
rights  under  the  statute,  and  that  the  award  should  not  be  disturbed. 

The  award  should  be  afiirmed.    All  concur. 


(189  App.  Dlv.  216) 

SILVERMAN  v.  WARE  et  al. 

(Supreme  Court,  Appellate  Division,  First  Department.    November  7,  1919.) 

1.  Discovert  ^=»56 — ^Examination  or  pabtixs  befobx  tbial;  bufficibnct  or 

AITFIDAVIT. 

An  affidavit  for  an  order  for  examination  of  defendants  before  trial 
should,  in  accordance  with  the  proper  practice,  meet  the  requirements  of 
the  Code,  and  not  depend  on  the  affidavit  on  which  a  former  order  was 
granted  to  supply  its  insufficiencies. 

2.  Discovery  ^=:>55 — ^Examination  of  defendants  befobb  tbial;  AFnoAvn 

BT  ATTOBNET'S  CLEBK. 

An  affidavit  for  an  order  to  examine  defendants  as  witnesses  before 
trial  should  be  made  by  plaintiff  or  his  attorney,  and  not  by  the  attorney's 
managing  clerk,  who  cannot  supply  evidence  that  deponent  expects  to  use 
the  deposition  upon  the  trial  of  the  action,  and  that  the  testimony  is 
material  and  necessary. 

Appeal  from  Special  Term,  New  York  County. 

Action  by  Robert  M.  Silverman  against  J.  Herbert  Ware  and  anoth- 
er, impleaded,  etc.  From  an  order  denying  the  motion  to  vacate  an 
order  for  the  examination  before  trial  of  certain  of  the  defendants,  the 
defendants  appeal.    Order  reversed,  and  motion  to  vacate  granted. 

Argued  before  CLARKE,  P.  J.,  and  LAUGHUN,  SMITH,  PAGE, 
and  PHILBIN,  JJ. 

Henry  C.  Quinby,  of  New  York  City  (Leverett  J.-  Luce,  of  New 
York  City,  of  counsel),  for  appellants. 

Samuel  I.  Ferguson,  of  New  York  City,  for  respondent. 

PAGE,  J.  The  plaintiff  had  obtained  an  order  for  the  examina- 
tion of  these  defendants  before  trial,  in  which  the  subject  of  this  ex- 
amination was  not  covered. 

[1,  2]  The  affidavit  recites  the  granting  of  the  prior  order  and  says 
that  a  copy  of  the  said  order  is  annexed.  The  affidavit  upon  which  the 
former  order  was  granted  is  printed  in  this  record.  These  papers  are 
not,  however,  recited  in  the  order  for  the  examination.     There  are 
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many  insufficiencies  in  the  aflRdavit  upon  which  this  order  was  granted, 
which  the  respondent  claims  are  supplied  by  the  affidavit  on  which  the 
former  order  was  granted.  The  proper  practice  is  that  the  affidavit 
upon  which  the  order  was  granted  should  meet  the  requirements  of 
the  Code.  Another  and  more  serious  difficulty  is  that  the  affidavit  up- 
on which  the  order  was  granted  in  this  case  was  made,  not  by  the  party 
or  his  attorney,  but  by  the  managing  clerk  of  the  attorney.  It  has  been 
frequently  held  that  the  attorney  may  make  the  affidavit  where  the 
facts  are  within  his  knowledge,  or  where  the  party  cannot  make  the 
affidavit  and  the  attorney  discloses  the  basis  of  his  information  and 
belief. 

There  are  certain  things  required  in  the  affidavit,  as,  for  instance, 
that  the  deponent  expects  to  use  the  deposition  upon  the  trial  of  the 
action,  and  that  the  testimony  is  material  and  necessary,  which  can- 
not be  supplied  by  a  managing  clerk. 

The  order  should  be  reversed,  with  $10  costs  and  disburtements, 
and  the  motion  to  vacate  granted,  with  $10  costs.  Order  filed.  All 
concur. 


(189  App.  Dly.  T14)  tRAKTEB  y.  TBANTEE. 

(Supreme  Court,  Appellate  DivisioD,  Second  Department.    November  14,  1919.) 

DlYOBCB  ^S»222 — CornVSEL  VXE. 

Generally^  the  basis  of  a  eounsel  fee  In  an  action  for  divorce  Is  neces- 
sity prospective  at  the  time  of  tbe  application,  and  such  fees  will  not  be 
awarded  to  discharge  past  obligations,  unless  necessary  in  order  to  carry 
on  the  action. 

Appeal  from  Special  Term,  Kings  County. 

Action  for  divorce  by  Beatrice  Tranter  against  Sefton  Tranter. 
From  an  interlocutory  judgment  in  favor  of  plaintiff,  defendant  ap- 
peals.   Modified  and  affirmed. 

Argued  before  JENKS,  P.  J.,  and  RICH,  PUTNAM,  BLACK- 
MAR,  and  JAYCOX,  JJ. 

Louis  T.  Noonan,  of  New  York  City,  for  appellant. 
Effingham  L.  Holywell,  of  Brooklyn,  for  respondent, 

JENKS,  P.  J.  The  defendant  appeals  from  the  part  of  the  inter- 
locutory judgment  for  absolute  divorce  against  him  that  orders  him 
to  pay  $150  **as  and  for  an  extra  allowance  of  costs  and  counsel  fees 
herein."  When  plaintiflf  moved  for  confirmation  of  the  referee's  re- 
port, she  also  moved  for  an  extra  allowance  of  counsel  fee  and  costs. 

The  general  rule  is  that  the  basis  of  a  counsel  fee  is  necessity  pro- 
spective at  the  time  of  the  application.  The  courts  have  awarded  such 
f^es  to  discharge  past  obligations  when  it  has  seemed  necessary  to 
carry  on  the  action.  Beadleston  v.  Beadleston,  103  N.  Y.  402,  8  N.  E. 
735;  McCarthy  v.  McCarthy,  137  N.  Y.  500,  33  N.  E.  550.  It  is  not 
asserted  that  there  was  any  necessity  at  the  time  of  the  application, 
such  AS  is  contemplated  by  the  rules.    It  is  stated  that,  if  the  applica- 
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tion  for  confirmation  of  the  referee's  report  is  successful,  the  attorney 
for  the  plaintiff  will  be  required  to  prepare  the  interlocutory  and  the 
final  decree,  but  nothing  more. 

We  think  that  the  judgment,  in  so  far  as  appealed  from,  must  be 
modified,  by  striking  therefrom  the  provision  for  $150  as  an  extra  al- 
lowance and  for  counsel  fee,  and,  as  so  modified,  affirmed,  without 
costs.    All  concur. 


(180  App.  Div.  489) 

GOLDENBEBG  Y.  CUTLER  et  aL 

(Supreme  Court,  Appellate  Division,  Second  Department    November  21, 191S».; 

1,  Saues  «=5>177 — Wabbantibs  ;  timb  and  place  of  "shipment." 

The  time  and  place  of  shipment  of  goods  are  regarded  as  a  warranty— 
that  is,  a  condition  precedent-Hipon  the  failure  or  nonperformanoe  of 
which  the  other  party  may  repudiate  the  whole  contract;  "shipment" 
meaning  delivery  of  goods  to  carrier  and  his  bill  of  lading  therefor  issued. 

[Ed.  Note.— For  other  definitions,  see  Words  and  Phrases,  Flrat  and 
Second  Series,  Shipment.] 

2.  Sales  ^=»177 — Wabrantqis;  pbematubb  shipment. 

Where  contract  specifies  a  November  shipment,  the  buyer  need  not  ac- 
cept one  made  in  October. 
Mills,  J.,  dissenting. 

Appeal  from  Trial  Term,  Kings  County. 

Action  by  MoUie  Goldenberg  against  Paul  Cutler  and  others,  co- 
partners, etc.  From  a  judgment  upon  a  verdict  in  favor  of  defendants, 
and  from  an  order  denying  plaintiflf's  motion  for  a  new  trial,  plaintiff 
appeals.    Judgment  and  order  reversed,  and  -new  trial  granted. 

Argued  before  JENKS,  P.  J.,  and  MILLS,  RICH,  PUTNAM,  and 
BLACKMAR,  JJ. 

Samuel  Widder,  of  Brooklyn,  for  appellant. 

A.  S.  Cutler,  of  New  York  City,  for  respondents. 

PUTNAM,  J.  Plaintiff  sued  on  April  19,  1917,  for  breach  of 
a  written  contract  made  October  30,  1916,  with  Morris  Goldenberg, 
her  assignor,  for  sale  to  plaintiff  of  five  tons  of  Chinese  or  Japanese 
antimony,  November  shipment  from  China  or  Japan,  at  13%  cents 
per  pound,  duty  paid,  f .  o.  b.  New  York,  subject  to  British  government 
regulations.  The  complaint  alleged  that  defendants  had  refused  and 
neglected  to  give  the  name  of  the  steamer  on  which  the  antimony  was 
to  have  been  shipped,  but  averred  on  information  and  belief  that  sucfi 
November  shipment  from  China  and  Japan  had  reached  ports  in  the 
state  of  New  York.  It  also  alleged  tenders  of  the  agreed  price  to  de- 
fendant on  March  23  and  April  18,  1917,  which  tenders  had  been  re- 
fused. 

The  answer,  admitting  the  sale  contract,  alleged  a  tender  by  defend- 
ants of  the  material  mentioned  in  the  complaint,  which  the  plaintiff's 
assignor  had  refused  to  accept.  Defendants  sought  to  show  that  such 
an  offer  of  antimony  had  been  made  on  January  5  or  6,  1917.  This, 
however,  was  denied  by  plaintiff's  assignor,  who  testifi^  that  defcnd- 
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ants  had  been  putting  him  off  by  saying  that  the  antimony  had  not 
arrived.  Defendants  put  in  evidence  copy  of  a  letter  to  plaintiff's 
assignor,  dated  December  15,  1916,  referring  to  the  contract,  and  stat- 
ing that  "we  expect  to  deUver  same  from  the  steamship  'Tsuyma  Ma- 
ru/  "  and  requestii^  him  to  furnish  them  with  consumer's  guaranties, 
according  to  the  British  government  regulations. 

Plaintiff,  in  rebuttal,  introduced  three  bills  of  lading  by  the  Japanese 
steamer  Tsuyma  Maru  from  Shanghai,  all  dated  October  28,  1916, 
for  large  quantities  of  antimony  shipped  and  transported  via  the 
Panama  Canal  to  New  York,  to  be  deliverable  to  the  order  of  the 
British  consul,  or  his  assigns.  These  bills  of  lading,  being  dated  Oc- 
tober 28,  1916,  standing  without  contradiction  or  explanation,  taken 
with  defendant's  letter  naming  that  steamer,  indicated  that  the  anti- 
mony in  defendant's  possession  in  January  was  from  these  shipments 
of  October  28th. 

There  was  a  further  issue  as  to  plaintiff's  compliance  with  the  Brit- 
ish government  regulations  during  the  war  period,  which  were  intend- 
ed to  secure  a  guaranty  satisfactory  to  the  British  consul  that  the  con- 
sumer would  not  export  the  antimony  otherwise  than  to  the  United 
Kingdom  or  to  a  ^British  possession.  A  guaranty  to  this  effect  by  the 
Berger  Metal  Manufacturing  Company  was  produced  March  23,  1917, 
as  part  of  the  plaintiff's  tender  at  that  time. 

t1, 2]  These  merchants  had  specified  a  ''November  shipment." 
^  ipment"  means  that  the  goods  have  been  delivered  to  the  carrier 
and  his  bill  of  lading  therefor  issued.  The  time  and  place  of  such  ship- 
ment are  regarded  as  a  warranty ;  that  is,  a  condition  precedent,  upon 
the  failure  or  nonperformance  of  which  the  other  party  may  repudiate 
the  whole  contract.  Norrington  v.  Wright,  115  U.  S.  188,  203,  6  Sup. 
Ct.  12,  29  L.  Ed.  366;  Mora  y  Ledon  v.  Havemeyer,  121  N.  Y.  179, 
24  N.  E.  297,  8  L.  R.  A.  245.  Where  the  contract  specifies  a  November 
shipment,  the  buyer  is  not  held  to  accept  one  on  any  date  in  October. 
Bowes  V.  Shand,  L.  R.  2  App.  Cas.  455;  35  Cyc.  178. 

Appellant,  therefore,  was  entitled  to  a  ruling,  substantially  as  re- 
quested, that,  if  the  antimony  tendered  to  plaintiff's  assignor  was  not 
from  a  November  shipment,  defendants  had  not  made  a  tender  under 
their  contract.  Hence  there  should  be  a  new  trial,  with  costs  to  the 
appellant  to  abide  the  event 

JENKS,  P.  J.,  and  RICH  and  BLACKMAR,  JJ.,  concur. 

MILLS,  J.  (dissenting).  The  sole  question  presented  by  this  appeal 
is  this :  Did  the  learned  trial  justice  err  to  the  substantial  prejudice 
of  the  appellant,  the  plaintiff,  by  holding,  as  he  did  in  various  ways, 
that  the  fact  that  the  bills  of  lading  in  evidence  were  dated  October 
28,  1916,  instead  of  some  day  in  the  following  November,  for  instance, 
even  on  November  1st,  was  immaterial? 

The  justice  submitted  the  case  to  the  jury  upon  the  narrow  issue 
whether  or  not  the  defendants  did  offer  the  antimony  to  the  plaintiff's 
assignor  in  January,  1916,  and  he  instructed  them  that,  if  they  found 
such  tender  established,  they  should  render  a  verdict  for  the  defend- 
ant, but  otherwise  one  for  the  plaintiff. 
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I  conclude  that  in  so  holding  the  justice  committed  no  such  error, 
and  I  have  reached  that  conclusion  upon  the  following  grounds, 
namely : 

(a)There  was  no  direct  evidence  that  the  company  from  which  de- 
fendants obtained  their  antimony,  and  which  was  the  consignee  in 
said  bills,  did  not  have  other  shipments  than  those  represented  by 
those  bills,  and  therefore  no  such  evidence  that  the  antimony  tendered 
by  defendants  in  January  was  of  that  October  shipment. 

(b)  A  shipment  just  prior  to  November,  to  wit,  on  October  28th, 
would  satisfy  the  contract  requirement  for  a  November  shipment. 
The  distinction  between  that  date  and  the  date  of  November  1st,  only 
three  days  later,  is  trivial  upon  its  face,  especially  as  there  was  no  evi- 
dence of  any  facts — such  as  change  of  price  or  customary  gfrading  by 
months — ^making  the  three  days  earlier  date  of  shipment  of  any  ma- 
terial consequence. 

(c)  According  to  defendants'  version,  which  the  jury  must  have  ac- 
cepted as  true  in  order,  under  the  charge,  to  find. a  verdict  for  defend- 
ants, the  plaintiff's  assignor  refused  to  accept  the  January  tender  up- 
on the  sole  ground  that  he  was  unable  to  procure  the  consent  of  the 
British  consul  required  by  the  "British  government  regulations"  spec- 
ified in  the  contract.  It .  is  manifest  that,  if  the  said  assignor  had 
then  taken  the  objection  that  it  did  not  appear  that  the  goods  were 
of  a  November  shipment,  the  defendants  might,  for  aught  this  rec- 
ord discloses,  have  readily  obviated  that  objection  by  producing  due 
proof  that  the  goods  were  of  such  a  shipment,  or,  even  if  they 
were  not,  by  tendering  other  goods  which  were.  It  is  elementary 
that  under  such  circumstances  the  taking  of  an  entirely  diflFerent 
objection  was  a  waiver  of  all  others,  or  at  least  of  any  otiher  which, 
if  then  taken,  might  have  been  obviated. 

Moreover,  there  is  no  merit  in  plaintiff's  claim,  if  in  fact  such  tender 
was  really  made  in  January.  Then  the  market  price  had  advanced  only 
1  cent  a  pound  over  the  contract  price,  which  was  13%  cents  per  pound. 
Plaintiff's  assignor  waited  over  two  months,  and  then  on  March  23d, 
when  the  market  price  had  reached  34  cents  a  pound,  an  advance  of 
159  per  cent.,  made  his  demand  upon  which  this  action  is  based. 

Therefore  I  dissent,  and  vote  to  affirm  the  judgment  and  order  ap- 
pealed from,  with  costs. 
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(180  App,  Div.  24C9 

FAtRMOUNT  FILM  GORPOBATION  v.  NBW  AMSTBBDAM  GASUALTI 

OO. 

(Supreme  Oonrt,  Appellate  Division,  First  D^artment    November  7,  1919.) 

1.  COBPOKATIONS   ^S»672(7>— ACTIOlf    BT   FOBBiaN    OOKPORATZON ;     ANSWER   AL- 

UeiNO  NONCOMPUAIVCB  WFTH  TaX  LAW. 

In  an  action  by  a  foreign  corporation  on  an  undertaking  on  attachment 
executed  by  defendant  in  an  action  brought  by  a  third  person  against 
the  corporation,  the  answer,  which  alleged  that  the  corporation  was  con- 
ducting business  in  the  state  without  having  complied  with  the  provisions 
of  Tax  Law,  t  181,  but  which  alleged  no  facts,  held  insufficient  to  show 
such  a  noncompliance  with  the  Tax  Law  relating  to  payment  of  license 
fees  by  foreign  corporations  as  to  prevent  the  corporation  from  main* 
taining  an  action  on  the  undertaking. 

2.  CoBPORATioifs    ^a»667(l) — FosxiGN    cobpo&ationb;     oontraotb    wrrHOUT 

COtfPLYINQ   WITH  LAW. 

Where  defendant  executed  an  undertaking  on  attachment  in  an  action 
brought  by  a  third  person  against  plaintiff,  a  foreign  corporation,  held, 
that  recovery  on  the  undertaking  cannot  be  defeated  on  the  grofund  that 
plaintiff  was  doing  business  in  the  state  of  New  York  without  having 
complied  with  General  Corporation  Law,  {|  15,  16,  declaring  that  no  cor- 
poration shall  maintain  an  action  in  the  state  upon  any  contract  made 
by  it  in  the  state,  unless  it  shall  have  procured  a  certificate,  etc,  for  the 
Legislature  could  only  have  intended  to  bar  actions  on  contracts  made  by 
a  foreign  corporation  within  the  state,  and  the  undertaking,  though  con- 
tractual in  its  nature,  cannot  be  considered  an  ordinary  contract  made 
by  a  for^gn  corporation  in  the  state. 

Appeal  from  Special  Term,  New  York  County. 

Action  by  the  Fairmount  Film  Corporation  against  the  New  Am- 
sterdam Casualty  Company.  From  an  order  overruling  its  demurrer 
to  the  first  separate  defense  interposed,  plaintiff  appeals.  Order  re- 
versed 

Argued  before  CLARKE,  P.  J.,  and  LAUGHLIN,  DOWUNG, 
SMITH,  and  MERRELL,  JJ. 

Everett,  Clarke  &  Benedict,  of  New  York  City  (Herman  S.  Hertwig, 
of  New  York  City,  of  counsel),  for  appellant. 

Hector  M.  Hitchings,  of  New  York  City  (J.  Ehner  Mclick,  of  New 
York  City,  on  the  brief),  for  respondent. 

LAUGHLIN,  J.  Plaintiff  is  a  foreign  corporation,  and  brings  this 
action  against  the  defendant,  a  domestic  corporation,  on  an  undertak- 
ing on  attachment  given  by  defendant  in  an  action  brought  here  by 
one  Burdick  against  the  plaintiff,  whereby  defendant  undertook  that  if 
the  warrant  of  attachment  should  be  vacated  or  if  the  defendant  in  the 
action,  the  plaintiff  in  this  action,  should  recover  judgment  therein, 
said  Burdick  would  pay  all  the  costs  that  might  be  awarded  to  this 
plaintiff  and  all  of  the  damages  which  it  might  sustain  by  reason  of 
the  attachment,  not  exceeding  $250,  which  amount  was  increased  to 
$2,750  by  subsequent  undertaking  given  by  the  defendant.  Plaintiff, 
although  a  foreign  corporation,  was  solely  by  reason  of  the  attach- 
ment compelled  to  appear  in  the  action.  The  complaint  in  the  at- 
'"'''"  ■  ■   < ■  ■«.  ■» 'i      1,1 
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tachment  action  was  dismissed  on  the  merits,  with  costs,  and  the  judg- 
ment was  affirmed  by  this  court.  184  App.  T>iv.  895,  170  N.  Y.  Supp. 
1170.  The  action  is  brought  to  recover  $3,000,  the  damages  alleged  to 
have  been  sustained  by  the  plaintiff  by  reason  of  the  attachment. 

[1]  The  defense  to  which  a  demurrer  for  insufficiency  was  inter- 
posed is  that  at  the  time  the  warrant  of  attachment  was  granted  and 
the  defendant  executed  the  undertaking,  and  at  all  times  thereafter 
until  the  commencement  of  this  action,  the  plaintiff  was  engaged,  in 
and  was  conducting  business  within  this  state  without  having  com- 
plied with  the  provisions  of  sections  IS  and  16  of  the  General  Corpo- 
ration Law  (chapter  23  of  the  Consolidated  Laws),  or  with  the  provi- 
sions of  section  181  of  the  Tax  Law  (chapter  60  of  the  Consolidated 
Laws),  and  that  the  contract  upon  which  the  action  is  brought  was 
made  between  the  plaintiff  and  the  defendant  within  this  state  at  a 
time  when  the  plaintiff  had  not  complied  with  said  laws. 

The  real  point  presented  for  decision  is  whether  the  undertaking 
executed  in  the  attachment  action  by  the^  defendant  herein  for  the 
benefit  of  the  defendant  in  the  attachment  action,  being  the  plaintiff 
herein,  constituted  a  contract  made  by  the  plaintiff  within  this  state, 
upon  which  it  is  precluded  by  section  15  of  the  General  Corporation 
Law  from  maintaining  an  action  in  the  courts  of  this  state  on  account 
of  its  having  failed  to  obtain  a  certificate  from  the  secretary  of  state 
pursuant  to  the  provisions  of  said  section.  The  defense  attempted  to 
be  predicated  on  section  181  of  the  Tax  Law  is  without  merit,  and  is 
not  well  pleaded  in  any  event.  It  merely  charges  in  general  terms  that 
the  plaintiff  failed  to  comply  with  the  provisions  of  that  section,  but 
alleges  no  facts.  It  will  be  observed  on  examining  said  section  181 
that  it  requires  a  foreign  corporation,  doing  business  here,  to  pay  a 
license  fee  for  the  privilege  of  exercising  its  corporate  franchises  or 
carrying  on  its  business  here,  the  amount  of  which  license  fee  is  de- 
terminable by  the  amount  of  the  corporate  stock  employed  by  the 
company  in  the  state  during  the  first  year  it  carries  on  business  here. 
The  amount  of  capital  upon  which  the  license  fee  is  required  to  be 
paid  must  be  fixed  by  the  state  tax  commission  as  prescribed  in  said 
section.  It  is  manifest,  therefore,  that  the  license  fee  is  not  payable 
until  the  amount  thereof  has  been  fixed  by  the  state  tax  commission. 
It  is  neither  alleged  that  the  state  tax  commission  fixed  the  license  fee 
nor  that  the  plaintiff  failed  to  pay  it ;  and  a  mere  general  pleading  of 
failure  to  comply  with  the  provisions  of  such  a  statute  is  but  a  con- 
clusion of  law,  and  not  a  statement  of  facts.  See  Seibert  v.  Dunn, 
70  Misc.  Rep.  422,  126  N.  Y.  Supp.  974;  Burrowes  v.  Rapid  Safety 
Filter  Co.,  49  Misc.  Rep.  539,  97  N.  Y.  Supp.  1048 ;  Vonnoh  v.  67th 
Street  Atelier  Bldg.,  55  Misc.  Rep.  222,  105  N.  Y.  Supp.  155 ;  Frank 
V.  Mandel,  76  App.  Div.  413,  78  N.  Y.  Supp.  855 ;  Ellis  v.  Keeler,  126 
App.  Div.  343,  110  N.  Y.  Supp.  542.  It  is  evident  that  the  provi- 
sions of  said  section  181  relate  to  foreign  corporations  which  have 
obtained  the  requisite  certificate  specified  in  section  15  of  the  General 
Corporation  Law  to  do  business  here,  and  it  has  been  so  held  in  effect. 
Hoevel  Sand  Blast  Machine  Co.  v.  Hoevel,  167  App.  Div.  548,  153  N. 
Y.  Supp.  35. 
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[2]  We  come  now  to  the  real  point  in  the  case,  which  is  whether 
the  undertaking  on  attachment  so  executed  by  the  defendant  for  the 
benefit  of  the  defendant  in  the  attachment  action  was  a  contract  made 
in  this  state  by  the  defendant  in  the  attachment  action,  within  the  pur- 
view of  the  provisions  of  section  IS  of  the  General  Corporation  Law, 
which  are  as  follows : 

"No  foreign  stock  corporation  doing  business  in  this  state  shall  maintain 
an  action  in  this  state  upon  any  contract  made  by  it  in  this  state,  unless 
prior  to  making  such  a  c<mtract  it  shall  have  procured" 

— ^the  certificate  from  the  secretary  of  state  as  therein  provided. 
Whenever  the  question  has  arisen  in  any  of  the  courts  of  this  state,  so 
far  as  our  attention  has  been  drawn,  or  we  have  found,  it  has  been 
imiformly  held  that  bonds  or  statutory  undertakings  given  in  legal 
proceedings  or  actions  are  not  contracts  or  agreements  within  the  pro- 
visions of  statutory  law  relating  to  the  requirements  essential  to  the 
validity  or  enforceability  of  contracts  or  agreements.  Thompson  v. 
Blanchard,  3  N.  Y.  335;  Doolittle  v.  Dininny,  31  N.  Y.  350;  Smith 
V.  Brown,  28  Miss.  810;  Sterlmg  Mfg.  Co.  v.  National  Surety.  Co., 
94  Misc.  Rep.  604,  159  N.  Y.  Supp.  979. 

The  Legislature,  I  think,  only  intended  to  bar  the  doors  of  our  courts 
to  foreign  corporations  with  respect  to  business  which  they  were  for- 
bidden to  transact  here  without  obtaining  a  certificate  from  the  secre- 
tary of  state,  and  that  is  fairly  to  be  inferred  from  the  phraseology 
limiting  the  prohibition  to  actions  upon  contracts  made  by  foreign 
corporations  in  this  state.  It  is  evident  that  it  relates  to  negotiated 
contracts  which  become  binding  by  the  consent  or  voluntary  action  of 
the  foreign  corporation,  and  not  to  contracts  inuring  to  its  benefit  by 
implication  of  law,  such  as  the  undertaking  on  attachment  with  re- 
spect to  which  it  had  no  volition.  The  undertaking,  it  is  true,  inured 
to  its  benefit  as  a  contract,  but  it  neither  negotiated  it,  nor  signed  nor 
assented  to  it,  ind  was  powerless  to  reject  it.  Our  courts  are  open  to 
foreign  coipor^tions  doing  business  here  in  violation  of  said  statutes 
for  the  maintenance  of  actions  arising  outside  the  state,  and  the  stat- 
ute does  not  preclude  the  maintenance  in  our  courts  by  a  foreign  cor- 
poration of  any  action  where  the  cause  of  action  arises  here  other  than 
those  on  contracts  made  by  it  within  this  state.  Bremer  v.  Ring,  146 
App.  Div.  724,  131  N.  Y.  Supp.  487;  Great  Northern  Molding  Co.  v. 
Bonewur,  128  App.  Div.  831,  113  N.  Y.  Supp.  60;  Eclipse  Silk  Mfg. 
Co.  V.  Hiller,  145  App.  Div.  568,  129  N.  Y.  Supp.  879;  American 
Typefounders'  Co.  v.  Conner,  6  Misc.  Rep.  391,  26  N.  Y.  Supp.  742. 

The  learned  counsel  for  the  appellant  gives  an  apt  illustration  of 
what  might  happen  if  it  should  be  held  that  such  an  undertaking  con- 
stitutes a  contract  made  by  a  foreign  corporation  here.  He  assumes 
a  case  where  a  foreign  corporation,  although  doing  business  here  with- 
out obtaining  a  certificate,  brings  an  action  and  recovers  a  judgment 
on  a  cause  of  action  not  within  the  prohibition  of  the  statute,  and  that 
an  undertaking  on  appeal  is  given  which  the  plaintiff  is  powerless  to 
reject,  and  he  well  states  that,  if  the  contention  made  by  the  defend- 
ant here  be  sound,  it  would  necessarily  be  held  that  such  undertaking 
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was  a  contract  made  by  the  plaintiff  here,  where  it  was  doing  business 
without  authority,  and  that  it  could  not  recover  thereon. 

It  follows  that  the  order  should  be  reversed,  with  $10  costs  and  dis- 
bursements, and  the  demurrer  sustained,  with  $10  costs.    Order  filed. 

All  concur. 


a89  Ak>.  Div.  209) 

COHEN  V.  A.  GOODMAN  &  SONS,  Inc. 

(Supreme  Court,  Appellate  Division,  First  Department.    November  7,  1919.) 

1.  Municipal  cobpobations  «=»706(^ — ^Automobilb  accident;    bklbvanct 

of  speed  obdinancb. 

In  action  for  death  of  pedestrian,  stni<&  at  street  croasing  by  automo- 
bile truck  claimed  to  have  been  driven  at  excessive  rate  of  speed,  it  was 
proper  for  Jury  to  consider  ordinance  regulating  speed  of  vehicles  upon 
question  of  truck  driver's  negligence. 

2.  Evidence  ^s»32 — ^Judicial  notice  of  obdinances. 

Under  Greater  New  Tork  Charter,  §  1556,  as  amended  by  Laws  1917,  c. 
382,  courts  may  now  take  judicial  notice  of  ordinances. 
8.  Municipal  cobpobations  ^==>706(8)— Automobujb  accident;    not  oattsec 
FT  disbegabd  of  obdinance  on  law  of  the  BOAD. 

In  action  for  death  of  pedestrian,  struck  by  automobile  while  crossing 
street,  where  circumstances  were  such  that  pedestrian  must  have  noticed 
portion  of  street  in  which  automobUe  was  traveling,  it  was  error  to  per- 
mit Jury  to  predicate  negUgence  on  violation  of  ordinance  requiring  auto- 
mobiles to  keep  to  the  right  and  as  near  curb  as  practicable,  since  viola- 
tion of  such  ordinance  could  have  had  no  direct  connection  with  the  ac- 
cident. 

Appeal  from  Trial  Term,  New  York  County. 

Action  by  Frieda  Cohen,  as  administratrix,  etc.,  against  A.  Good- 
man &  Sons,  Incorporated.  From  a  judgment  for  plaintiff,,  entered 
upon  a  verdict,  and  from  an  order  denying  a  motion  for  a  new  trial, 
defendant  appeals.    Reversed,  and  new  trial  granted. 

Argued  before  CLARKE,  P.  J.,  and  LAUGHUN,  DOWLING, 
SMITH,  and  MERRELL,  JJ. 

Frederick  Mellor,  of  New  York  City,  for  appellant. 
M.  N.  Schleider,  of  New  York  City  (Moses  Feltenstein,  of  New 
York  City,  of  counsel),  for  respondent. 

LAUGHUN,  J.  On  the  3d  day  of  September,  1918,  the  plaintiff's 
intestate,  while  crossing  the  carriageway  of  Convent  avenue,  from 
west  to  east,  at  or  near  the  southerly  crosswalk  of  West  133d  street, 
was  struck,  knocked  down,  and  injured  by  a  motor  truck  owned  by  the 
defendant  and  engaged  in  its  business,  which  was  going  southerly 
on  Convent  avenue.  He  died  shortly  thereafter  from  the  injuries  thus 
sustained,  and  this  is  a  statutory  action  to  recover  for  his  death,  which 
it  is  alleged  was  caused  by  the  negligence  of  the  defendant's  chauffeur 
in  operating  the  truck.  The  negligence  charged  is  the  failure  to  keep 
the  truck  under  reasonable  and  proper  control,  failure  to  check  its 
speed,  failure  to  give  the  decedent  reasonable  opportunity  to  avoid  it 
and  to  cross  the  street  in  safety,  failure  to  comply  with  the  ordinances 
of  the  city  of  New  York  regulating  vehicular  traffic  upon  the  public 

^s»For  oUier  cases  see  same  topic  &  KEY-NUMBER  in  all  Kejr-Numbered  Digests  A  Indexes 
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Streets,  and  generally  failure  to  exercise  reasonable  care,  diligence,  and 
prudence  in  the  premises. 

The  uncontroverted  evidence  shows  that  the  carriageway  was  39 
feet  in  width  and  was  paved ;  that  there  was  no  other  vehicle  or  any 
obstruction  on  the  avenue;  that  it  was  a  bright,  dry  day;  that  the 
accident  occurred  between  4  and  5  o'clock  in  the  afternoon ;  that  the 
truck  was  traveling  in  the  middle  of  the  pavement  until  after  it  came 
opFK>site  an  electric  light  pole,  which  was  located  at  the  westerly  curb 
about  midway  between  the  northerly  line  and  the  northerly  curb  line 
of  West  133d  street;  that  the  decedent  had  wheeled  a  baby  carriage 
containing  his  infant  child  about  eight  months  of  age  across  the  ave- 
nue from  the  easterly  side  and  left  it  on  the  sidewalk  at  the  south- 
westerly corner  of  the  avenue  and  133d  street  and  was  attempting  to 
cross  back  to  the  easterly  sidewalk  where  he  had  left  his  little  boy 
about  three  years  of  age.  The  evidence  is  also  in  substantial  accord 
to  the  effect  that  the  decedent  was  within  about  4  or  5  feet  of  the 
easterly  curb  of  the  avenue  when  he  was  run  over  by  the  truck,  and  that 
after  it  struck  him  it  continued  on  over  the  curb,  onto  the  sidewalk, 
and  against  a  stone  wall  at  the  easterly  side  of  the  avenue,  striking  the 
w^all  with  great  force. 

On  the  part  of  the  plaintiff  evidence  was  given  tending  to  show  that 
the  truck'  was  approaching  at  a  very  rapid  rate,  namely,  from  20  to 
30  miles  per  hour,  and  that  after  the  decedent  had  passed  the  middle 
of  the  carriageway  and  the  lines  within  which  the  truck  was  traveling 
the  course  of  the  truck  was  changed,  without  any  signal  or  warning,  so 
that  it  followed  and  ran  him  down  as  stated.  On  the  part  of  the  de- 
fendant evidence  was  given  tending  to  show  that  the  course  of  the 
truck  was  changed  by  the  chauffeur  in  order  to  avoid  injuring  the  de- 
cedent, who,  when  the  truck  was  opposite  said  electric  light  pole, 
started  on  a  run  to  cross  the  avenue  from  west  to  east,  attempting  to 
pass  in  front  of  the  truck.  Thus  the  evidence  presented  questions  of 
fact  with  respect  to  the  chauffeur's  negligence  and  the  contributory  neg- 
ligence of  the  decedent,  on  which  the  jury  were  warranted  in  predicat- 
ing* liability,  and  if  these  issues  had  been  submitted  to  the  jury  without 
error  we  would  not  feel  justified  in  disturbing  the  verdict.  But  we 
are  of  opinion  that  the  learned  trial  justice  erred  in  permitting  the  jury 
to  predicate  negligence  on  the  part  of  the  defendant,  not  only  on  the 
speed  of  the  truck  and  the  manner  in  which  it  was  operated  by  the 
defendant's  chauffeur,  but  upon  the  violation  of  an  ordinance  which 
provides  that  vehicles  shall  keep  to  the  right-hand  side  of  the  road  and 
as  near  to  the  curb  as  practicable. 

[1]  The  ordinance  regulating  the  speed  of  vehicles,  and  providing 
that  speed  in  excess  of  that  prescribed  shall  constitute  a  violation  there- 
of, was  properly  referred  to,  commented  upon,  and  left  for  the  consid- 
eration of  the  jury  as  bearing  on  the  question  of  the  defendant's  neg- 
ligence. The  court  then  drew  their  attention  to  the  other  ordinance 
requiring  vehicles  to  keep  to  the  right-hand  side  of  the  road  and  as 
near  to  the  curb  as  practicable,  and  charged  that  a  violation  thereof 
was  not  negligence  as  a  matter  of  law,  but  that  it  was  some  evidence 
of  negligence  to  be  considered  by  the  jury,  and  then  instructed  the  jury 
178N.Y.ri— 34 
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that  the  evidence  showed  that  the  truck  was  on  the  wrong  side  of  the 
road  at  the  time  the  accident  happened,  and  that  the  only  reason  asr 
signed  therefor  was  the  chauffeur's  testimony  to  the  effect  that  he 
turned  to  the  left  to  avoid  hitting  the  decedent,  and  further  charged 
that  if  the  chauffeur's  testimony  in  that  regard  was  true  he  could  not 
be  charged  with  negligence  for  being  on  the  wrong  side  of  the  road. 
It  will  be  observed  that  the  instruction  to  the  jury  with  regard  to 
the  chauffeur  being  on  the  wrong  side  of  the  road  related,  not  to  his 
traveling  along  the  middle  of  the  road  before  the  accident,  but  to  the 
time  of  the  impact  with  the  decedent. 

[2]  At  the  close  of  the  charge  in  chief  the  attorney  for  the  defend- 
ant excepted  to  the  court's  charge  referring  to  and  reading  from  tlic 
ordinances  with  respect  to  speed  of  vehicles  and  to  the  keeping  to  the 
right  and  stated  that  they  were  not  in  evidence.  Whereupon  the  court 
correctly  announced  that  the  courts  now  may  take  judicial  notice  of 
the  ordinances.  The  attorney  for  the  defendant  thereupon  excepted 
particularly  to  the  ordinance  requiring  vehicles  to  keep  to  the  right  of 
the  road  and  near  the  curb,  on  the  ground  that  it  was  not  material  to 
the  issues  in  the  case,  and  did  not  concern  the  jury^  and  re<juested  the 
court  to  charge  that  the  fact  that  the  truck  was  driving  a  little  to  the 
right  of  the  center  of  the  street,  and  not  up  against  the  curb,  was  im- 
material to  the  issues  of  th6  case.  The  court  declined  so  to  charge,  and 
said : 

"1  leave  It  to  the  jury  as  to  whether  the  diauffeur  was  proceeding  in  a 
careful,  prudent  manner." 

The  attorney  for  the  defendant  duly  excepted.  The  court  then  stated 
that  the  jury  had  already  been  instructed  that  the  violation  of  the  ordi- 
nance was  not  of  itself  negligence,  but  was  to  be  taken  into  considera- 
tion with  all  the  other  facts  of  the  case.  The  attorney  for  the  defend- 
ant then  stated  that  his  point  was  that  the  jury  should  not  be  permitted 
to  take  into  consideration  the  fact  that  the  chauffeur  was  driving  a  little 
to  the  right  of  the  center  of  the  street,  and  not  up  against  the  right-hand 
curb,  ''as  any  evidence  of  negligence  at  all  under  the  issues  in  this 
case.'*    The  court  gave  no  further  instructions  to  the  jury  on  that  point. 

[3]  Counsel  for  the  respondent  contended  on  the  appeal,  and  doubt- 
less it  was  so  argued  to  the  jury,  that  if  the  chauffeur  had  complied 
with  the  ordinance,  and  the  truck  had  been  traveling  along  the  right- 
hand  side  of  the  carriageway  near  the  curb,  the  accident  would  not 
have  happened,  for  in  that  event  the  decedent,  without  doubt,  would 
have  cleared  its  path  before  it  came  sufficiently  near  to  endanger  his 
safety,  or  to  cause  the  chauffeur  to  lose  control  of  the  truck,  as  it  was 
claimed  he  did,  and  overtake  him.  For  aught  that  appears  the  verdict 
on  the  issue  with  respect  to  the  defendant's  negligence  may  have  been 
rendered  on  that  theoiy.  We  are  of  opinion  that  the  court  erred  in  so 
submitting  the  cause  to  the  jury  that  they  were  permitted  to  predicate 
negligence  on  the  part  of  the  defendant  on  that  theory  and  that  the 
instructions  requested  by  the  attorney  for  the  defendaint,  eliminating 
from  the  consideration  of  the  jury  the  ordinance  requiring  vehicles  to 
keep  to  the  right  and  as  near  to  the  curb  as  practicable,  should  have 
been  given. 
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There  may,  of  course,  be  circumstances  in  which  a  pedestrian  might 
be  prejudiced  by  a  failure  of  a  vehicle  to  observe  this  traffic  ordinance, 
but  they  are  not  presented  by  this  case.  If,  in  the  circumstances  dis- 
closed by  the  record  in  this  case,  the  chauffeur  was  operating  the 
truck  at  a  proper  rate  of  speed,  and  continued  to  operate  it  with  due 
care  down  the  middle  of  the  avenue,  the  decedent  had  no  greater  right 
to  attempt  to  pass  it  in  the  middle  of  the  avenue,  when  it  was  too 
close  for  safety,  than  he  would  have  had,  had  it  been  traveling  along 
the  curb,  and  the  liability  of  the  defendant  for  the  conduct  of  the 
chauffeur  was  no  greater  than  if  the  truck  had  been  traveling  close 
to  the  curb.  If  every  violation  of  such  an  ordinance  is  to  be  left  to 
the  jury,  then  the  negligence  of  the  defendant  may  always  be  predi- 
cated on  that  alone,  where  a  pedestrian  steps  in  front  of  a  vehicle  not 
traveling  in  that  portion  of  the  street  in  which  it  is  required  to  be  by 
the  ordinance. 

We  are  of  opinion,  therefore,  that  such  ordinances  should  not  be  left 
to  the  consideration  of  a  jury,  unless  it  can  be  seen  that  a  violation 
thereof  may  have  had  some  direct  connection  with  the  accident,  as,  for 
instance,  where  the  person  injured  or  killed  had  a  right  to  expect  com- 
pliance with  the  ordinance  and  did  not  discover  that  the  vehicle  was 
where  it  should  not  have  been  in  time  to  avoid  injury.  In  such  case 
it  might  be  said  that  he  was  prejudiced  by  the  violation ;  but  such  is 
not  the  case  at  bar,  for  here  the  decedent  must  have  seen  where  the 
truck  was. 

It  follows  that  the  judgment  and  the  order  appealed  from  should  be 
reversed,  and  a  new  trial  granted,  with  costs  to  the  appellant  to  abide 
the  event.    All  concur. 


(109  Misc.  Bep.  ^) 

STREET  V.  POST  et  al. 

(Supreme  Court,  Special  Term,  New  York  County.    October  8,  1919.) 

1.  Assignments  tob  benefit  op  cbbditors  ^=>197 — Termination  of  bights  of 

assignee  bt  lapse  01*  time. 

Where  trust  deed  provided  for  termination  of  trust  on  death  of  bene- 
ficiary and  payment  of  residuary  Interest  In  trust  fund  to  grantor  or  his 
estate,  grantor's  assignee  for  benefit  of  creditors  was  not  entitled  to  re- 
siduary interest  upon  beneficiary's  death  under  assignment  made  more 
than  85  years  prior  thereto ;  assignee's  claim  having  expired  by  oi)eration 
of  law  under  statute  providing  that  trusts  shall  be  deemed  discharged  at 
end  of  25  years  from  creation.  . 

2.  Trusts  ^=s>112 — Gonbtbuction  of  deed. 

Trust  deed  will  be  construed  according  to  Intention  of  donor. 

3.  Tbtjsts  ^=»140(1) — Construction;   disposition  on  beneficiary's  death. 

Where  trust  deed  for  benefit  of  wife,  provided  for  termination  of  trust 
and  delivery  of  capital  of  trust  fund  to  husband,  or.  If  deceased,  to  his 
personal  representative  or  person  entitled  thereto  under  will,  the  trust 
funds,  on  wife's  death,  after  husband  had  died  intestate,  reverted  to  bus- 
t>and*s  estate. 

Action  by  William  A.  Street,  as  surviving  trustee  under  a  certain 
deed  of  trust  made  and  executed  by  Henry  Morgan  on  December  30, 
1880,  against  Alice  Lee  Post  and  others.    Decree  ordered. 

^S9For  othw  CAMS  see  aame  topic  A  KEY-NUMBER  In  aU  Key-NuxnlMred  Digests  A  Indexes 


Digitized  by  VjOOQIC 


532  178  NEW  YORK  8UPrLBM|CNT  (Sup.  Ct 

Weekes  Brothers,  of  New  York  City,  for  plaintiff. 

Lee  McCanliss,  of  New  York  City,  for  defendant  Adela  O.  Girdner, 
and  others  as  executrices,  etc. 

Cadwalader,  Wickersham  &  Taft,  of  New  York  City  (Thomas  B. 
Gilchrist,  of  New  York  City,  of  counsel),  for  defendant  Le  Roy. 

Henry  C.  Beadleston,  of  New  York  City,  for  defendants  Post  and 
Morgan. 

Henry  A.  Forster,  of  New  York  City,  for  defendants  Street  and 
Eustis. 

Jabish  Holmes,  of  New  York  City,  for  defendant  Dixon. 

NEWBURGER,  J.  Plaintiff  asks  for  a  judicial  settlement  of  his 
account  and  a  construction  of  a  trust  deed.  In  December,  1880,  one 
Henry  Morgan  executed  a  trust  deed  creating  an  antenuptial  agree- 
ment for  the  benefit  of  his  future  wife,  then  Penelope  Overton  White. 
At  the  time  the  settlor  was  a  banker  of  prominence  and  considerable 
wealth,  with  four  adult  children  by  his  deceased  first  wife,  all  of  whom, 
or  their  next  of  kin,  are  defendants  herein.  The  deed  transferred  to 
the  plaintiff  and  one  Edward  Morgan,  now  deceased,  $100,000  in  cash 
upon  the  following  trusts : 

"To  invest  and  from  time  to  time  during  the  continuance  of  the  trust  to 
reinvest  the  same  and  keep  the  same  invested  as  hereinafter  provided,  and 
until  the  said  intended  marriage  shall  be  solemnized  to  have  and  to  hold  the 
same  and  the  income  thereof  for  the  use  and  benefit  of  the  said  Henry  Morgan, 
and  upon  the  further  trust,  from  and  after  the  solemnization  of  the  said  in- 
tended marriage  and  during  the  natural  life  of  the  said  Penelope  Overton 
White,  the  said  intended  wife,  to  pay  over  the  whole  net  income  from  time  to 
time  arising  from  the  said  trust  fund  and  coming  to  the  hands  of  the  said 
trustees  or  trustee,  after  deducting  all  proper  expenses  and  charges.  Includ- 
ing taxes,  if  any  such  shall  be  lawfully  imposed,  to  the  said  PaDdl<H)e 
Overton  White,  the  said  intended  wife,  for  her  sole  and  separate  use  and 
benefit,  and  upon  the  death  of  the  said  Penelope  Overton  White,  the  said  in- 
tended wife,  upon  which  event  it  is  hereby  declared  the  said  trust  shall  termi- 
nate, to  transfer  and  deUver  over  the  capital  of  tlie  said  trust  fund  to  the  said 
Henry  Morgan,  if  he  be  then  living,  and  if  the  said  Henry  Morgan  be  then  dead, 
then  to  his  personal  representatives  or  to  whomsoever  may  be  entitled  under 
his  last  will  and  testament  to  receive  the  same  as  part  of  his  estate,  it  being 
hereby  expressly  declared  and  agreed  that  the  whole  residuary  interest  in  said 
trust  fund  after  satisfying  the  purposes  ct  the  said  trust  by  payment  over  of 
the  net  income  to  the  said  Penelope  Overton  White  during  her  life  as  aforesaid, 
ia  reserved  to  and  shall  belong  to  the  said  Henry  Morgan  as  his  property." 

On  June  24,  1884,  the  settlor  failed,  and  made  an  assignment  to  Wil- 
liam P.  Dixon  for  the  benq^t  of  his  creditors.  The  settlor  died  intes- 
tate on  March  13,  1891.  Penelope  Overton  Morgan,  his  second  wife 
and  the  beneficiary  under  the  trust,  died  on  August  3,  1918.  The  chil- 
dren and  grandchildren  of  the  settlor  constituting  the  only  next  of  kin 
and  heirs  at  law,  now  claim  the  trust  fund.  The  defendant  William  P. 
Dixon,  assignee  for  the  benefit  of  the  settlor's  creditors,  claims  the 
fund  by  virtue  of  the  assignment  to  him  in  1884.  The  defendant  execu- 
trices of  the  last  will  and  testament  of  Penelope  Overton  Morgan  claim 
that  upon  her  death  the  remainder  vested  absolutely  in  the  settlor,  and 
tliercfore  the  widow  is  entitled  to  one-third  of  the  estate. 

[  1  ]  As  to  the  daim  of  the  assignee  for  the  benefit  of  creditors,  it 
appe^r3  that  ;nore  than  25  years  have  elapsed  since  such  assignment 
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was  made,  and  it  has  been  held  that  the  operation  of  the  statute  was 
to  discharge  all  property,  both  real  and  personal,  from  the  effect  of  an 
assignment  for  the  benefit  of  creditors  at  the  end  of  25  years  from  the 
date  of  the  assignment  As  was  said  by  Mr.  Justice  O'Brien  in  Mills  v. 
Husson,  140  N.  Y.  at  pages  103,  104,  35  N.  E.  at  page  424: 

**In  thhs  case,  however,  the  trust  was  clearly  discharged  by  force  of  the 
statute  at  the  end  of  25  years,  and  the  property  reverted  to  the  assignor,  and 
through  him  to  the  plaintiff,  under  the  transfer,  unless,  as  the  learned  counsel 
for  the  defendant  claims,  the  statute  relates  solely  to  real  estate.  A  construc- 
tion of  the  statute  which  disctiarges  the  trust  at  the  end  of  25  years  as  to 
real  estate,  but  preserves  it  indefinitely  as  to  personalty,  must  rest  upon  the 
language  alone,  as  no  supiwrt  for  that  view  can  be  found  in  considerations 
based  upon  reason  or  justice.  The  language  is  that  'such  trust  shall  be  deemed 
discharged  at  the  end  of  25  years  from  the  creation  of  the  same.'  This  means 
the  whole  trust,  and  not  a  part  of  it.  It  refers  to  all  the  property  embraced 
in  the  trust,  and  not  to  a  part  of  it  only.  It  refers  to  a  case  where  all  the 
assigned  property  was  personalty,  as  well  as  to  the  case  of  an  assignment 
where  the  property  is  all  or  in  part  realty.  It  is  true  that  the  words  used  are 
all  apt  to  describe  real  estate,  but  they  are  comprehensive  enough  to  include 
personalty  also,  and  there  is  no  reason  to  suppose  that  all  the  property  of  every 
kind  was  not  within  the  purpose  of  the  act  or  the  legislative  intent.  It  ap- 
plies when  an  estate  has  been  conveyed  to  trustees  for  the  benefit  of  creditors, 
and  that  word  in  the  law  governing  such  assignments  is  used  to  describe  the 
assigned  property  without  regard  to  its  character." 

The  assignment  in  this  case  was  executed  in  1884,  more  than  35 
years  ago;  therefore  any  claim  by  the  assignee  expired  by  opera- 
tion of  law. 

[2,  3]  As  to  the  other  claims  it  is  well  settled  that  the  intention  of 
the  donor  must  be  ascertained.  A  reading  of  the  whole  trust  deed 
clearly  shows  that  the  settlor  intended  that  the  entire  income  should  be 
paid  over  to  his  intended  wife,  and  upon  her  death  should  revert  to  his 
estate.  It  is  unnecessary  to  cite  authorities  for  this  finding.  The  lan- 
guage is  plain.  I  therefore  direct  that  the  plaintiff  pay  out  of  the  trust 
funds  in  his  possession  one-third  of  the  principal  undisposed  of  to 
the  executrices  of  Penelope  Overton  Morgan  and  the  balance  to  the 
children  and  grandchildren  of  Henry  Morgan. 

Findings  passed  upon.    Settle  decree. 


(189  App.  DiT.  369) 

In  le  LEWIS,  Atty.  Qea. 

In  re  HARLEM  DENTAL  Ca 

(Supreme  Court,  Appellate  Division,  Third  Department.    November  12,  1919.) 
1.  CJoRPOBATiONS  ^=>59&— Dissolution  ;    failure  to  file  certificate  as  to 

PAYMENT  OF  CAPITAL  STOCK. 

Though  Business  Corporations  Law,  §  5,  requires  one-half  of  the  capital 
Btock  of  corporations  to  be  paid  within  one  year  of  incorporation  and  a 
certificate  of  that  fact  to  be  filed,  and  Stock  Corporation  Law,  §  34,  re- 
quires a  corporation  to  raal<e  and  annually  file  in  the  office  of  the  secretary 
of  state  a  report,  the  failure  of  a  corporation  to  file  the  certificate  is  no 
ground  for  annulling  its  charter  when  the  annual  report  has  been  filed  and 
the  taxes  paid  on  the  stock. 

!2.    OOBPORATIORS  <©=»14(2) — PURPOSE  ;    PR  ACTIOS  OF  DENT18TBT. 

A  corporation  cannot  be  lawfully  authorized  to  practice  dentistry. 
^=9por  other  cues  see  same  topic  &  KEY-NUMBEH  in  all  Key-Numbered  Dlcests  &  Indexes 
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3.  COBPOBATIONS     «=»14(2) — ^AUTHORITY     TO    PBAOTICfE     DBITTIBTBY ;      "LEGAL"; 
"LAWFUL." 

Under  Public  Health  Law,  f  203,  subd.  4.  prohibiting  a  person  from 
practicing  dentistry  under  a  corporate,  parlor,  or  trade  name,  provided 
that  legally  incorporated  dental  corporations,  exlsthig  prior  to  1916,  may 
continue  operating  while  conforming  to  the  provisions  of  the  act,  a  cor- 
poration practicing  dentistry  which  was  incorporated  prior  to  1916  ia 
accordance  with  the  forms  of  law,  is  entitled  to  continue  the  practice  of 
dentistry,  though  a  corporation  cannot  be  lawfully  authorlased  to  practice 
dentistry ;  the  word  "legal"  referring  to  matters  of  form,  while  "lawfar 
refers  to  matters  of  substance. 

[Ed.  Note.— For  other  definitions,  see  Words  and  Phrases,  First  and 
Second  Series,  Lawful;    Legal.] 

Appeal  from  Special  Term,  Albany  County. 

In  the  matter  of  the  application  of  Rlerton  S.  Lewis,  as' Attorney  Gen- 
eral of  the  State  of  New  York,  for  leave  to  commence  an  action  against 
the  Harlem  Dental  Company,  a  business  corporation,  vacating  its  char- 
ter and  annulling  its  corporate  existence.  From  an  order  denying  the 
application,  petitioner  appeals.    Affirmed. 

Argued  before  JOHN  M.  KELLOGG,  P.  J.,  and  LYON,  WOOD- 
WARD, COCHRANE,  and  HENRY  T.  KELLOGG,  JJ. 

Charles  D.  Newton,  Atty.  Gen.  (Glenn  A.  Frank,  Deputy  Atty.  Gen., 
of  counsel),  for  appellant. 

De  La  Mare  &  Morrison,  of  New  York  City  (A.  B.  Morrison,  of 
New  York  City,  of  counsel),  for  respondent. 

LYON,  J.  This  is  an  appeal  from  an  order  denying  as  matter  of 
law  an  application  for  leave  to  commence  an  action,  pursuant  to  sec- 
tion 131  of  the  General  Corporation  Law  (Consol.  Laws,  c.  23).  The 
action  is  to  annul  the  existence  of  the  corporation  based  upon  three 
grounds :  First,  that  the  corporation  had  for  years  failed  to  file  a  cer- 
tificate of  payment  of  one-half  of  its  capital  stock ;  second,  that  it  had 
failed  annually  during  the  month  of  January  to  file  annual  reports; 
and,  third,  that  it  has  practiced  and  is  practicing  dentistry  in  violation 
of  the  Public  Health  Law  (Consol.  Laws,  c.  45). 

[1]  Section  5  of  the  Business  Corporations  Law  (Consol.  Laws,  c 
4)  requires  that  one-half  of  the  capital  stock  of  the  corporation  shall 
be  paid  in  within  one  year  of  its  incorporation,  and  that  a  certificate  of 
that  fact  shall  be  filed,  or  the  corporation  shall  be  dissolved.  The  certif- 
icate of  incorporation  was  filed  October  22,  1902.  The  certificate 
of  payment  of  capital  stock  was  not  filed  until  the  28th  day  of  October, 
1918,  when  a  certificate  showing  that  the  entire  capital  stock  was  paid 
in  at  the  time  of  the  incorporation  of  the  company  on  the  3d  day  of 
November,  1902,  was  filed  in  the  office  of  the  clerk  of  the  county  of 
New  York.  On  the  30th  day  of  October,  1918,  a  duplicate  thereof  was 
filed  in  the  office  of  the  secretary  of  state.  This  was  prior  to  the 
verification  of  the  petition  herein. 

By  section  34  of  the  Stock  Corporation  Law  (Consol.  Laws,  c.  59),  a 
corporation  shall  annually  during  the  month  of  January  make  and  file  in 
the  office  of  the  secretary  of  state  an  annual  report.  In  case  of  the 
failure  to  make  and  file  such  report  within  10  days  after  written  re- 

^ss>For  other  cases  see  same  topic  ft  KET-NUMBER  In  all  Key-Numbered  Digesto  ft  Indezea 
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quest  so  to  do,  the  corporation  shall  forfeit  to  the  people  the  sum  of 
$50  for  every  day  it  shall  so  neglect  or  refuse.  In  People  v.  Buffalo 
Stone  &  Cement  Co.,  131  N.  Y.  140,  29  N.  E.  947,  15  L.  R.  A.  240, 
Judge  Earl  writing  the  opinion,  held  that  the  failure  of  the  corpora- 
tion to  make  and  file  the  certificate,  and  to  pay  in  one-half  of  the  capi- 
tal stock  as  required,  was  cause  for  annulling  the  charter  of  the  cor- 
poration. The  four  judges  who  sat  With  Judge  Earl  did  not,  however, 
concur  in  this  branch  of  the  opinion. 

The  affidavit  of  the  treasurer,  used  in  opposition  to  this  application, 
states  that  all  the  original  certificates  of  stock  have  been  surrendered 
and  new  certificates  issued ;  that  for  many  years  past,  and  as  the  affiant 
believes  since  the  incorporation  of  the  company,  annual  capital  stock 
reports  have  been  filed  in  the  office  of  the  comptroller  of  the  state,  until 
in  recent  years  in  the  office  of  the  state  tax  department,  showing  that 
the  entire  authorized  capital  stock  has  been  issued,  and  all  taxes  im- 
posed by  the  state  on  the  same  have  been  paid.  The  affidavit  also  states 
that  the  affiant  knows  of  no  request  for  the  filing  of  an  annual  report 
ever  having  been  made,  and  that  the  corporation  has  no  creditors  other 
than  those  whose  accounts  are  settled  monthly,  and  that  an  annual  re- 
port as  of  the  1st  day  of  January,  1918,  was  filed  in  the  office  of  the 
secretary  of  state  on  the  30th  day  of  October,  1918,  before  the  verifi- 
cation of  the  petition  herein.  The  failure  to  file  the  certificate,  which 
in  the  brief  of  the  respondent  is  stated  to  exist  in  80  per  cent,  of  the 
incorporations,  would  hardly  be  accepted  by  the  courts  as  a  sufficient 
ground  for  annulling  the  existence  of  a  corporation,  when  it  is  shown 
that  the  annual  report  has  been  filed  and  the  taxes  paid  on  the  stock. 

[2,  3]  As  to  the  third  ground,  that  the  company  has  and  is  practic- 
ing dentistry,  it  appears  from  this  affidavit  that  said  corporation  has 
in  all  respects  conformed  to  the  provisions  of  the  Public  Health  Law, 
that  its  advertising  has  been  subject  to  the  rules  of  the  regents,  and  that 
its  employes  who  practice  dentistry  are  duly  licensed  and  registered 
dentists. 

The  stockholders  having  duly  obtained  the  incorporation  of  the  re- 
spondent corporation,  and  engaged  in  legally  conducting  the  same,  the 
question  arises  whether  the  court  can  declare  the  same  void  notwith- 
standing the  rule  of  law.  That  a  company  could  not  be  lawfully  au- 
thorized to  practice  dentistry  must  be  conceded.  Hannon  v.  Siegel- 
Cooper  Co.,  167  N.  Y.  244,  60  N.  E.  597,  52  L.  R.  A.  429;  People  v. 
Dermatological  Institute,  192  N.  Y.  454,  85  N.  E.  697;  Matter  of 
Co-operative  Law  Co.,  198  N.  Y.  479,  92  N.  E.  15,  32  L.  R.  A.  (N.  S.) 
55,  139  Am.  St.  Rep.  839,  19  Ann.-Cas.  879. 

Section  203,  subd.  4,  of  the  Public  Health  Law,  prohibits  a  person 
from  practicing  dentistry  under  a  corporation,  parlor  or  trade  name. 
"Provided  that  legally  incorporated  dental  corporations  existing  and  in 
operation  prior  to  January  1,  1916,  may  continue  so  operating  while 
conforming  to  the  provisions  of  this  act.  Their  advertising  subject 
to  the  rule  of  the  regents,  and  employes  of  said  corporations  shall 
be  licensed  and  registered  dentists,  and  corporations  that  cease  to 
exist  or  operate  for  any  reason  whatsoever  shall  not  be  permitted  to 
resume  operation." 
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This  corporation  although  unlawful,  was  legally  created  as  the 
term  is  used  in  section  203.  Legally  incorporated  means  that  the  in- 
corporation was  proper  as  to  matter  of  form.  The  word  "legal"  is 
to  be  distinguished  from  "lawful."  "Legal"  refers  to  matters  of  form ; 
"lawful"  refers  to  matter  of  substance.    Black's  Law  Dictionary.  . 

"Lawful  means  conformable  to  the  principle,  spirit,  or  essence  of  the  law, 
and  is  applicable  to  moral  as  well  as  juridical  law.'*  Legal  means  confonnable 
to  the  letter  or  rules  of  the  law  as  it  is  administered  in  the  courts;  con- 
formable to  juridical  law."    Webster's  International  Dictionary. 

It  seems  that,  where  the  state  seeks  by  action  to  destroy  the  life  of 
a  corporation,  it  must  show  some  grave  misconduct  on  the  part  of  the 
latter,  some  sin  against  the  law  of  its  being,  not  merely  formal  or  in- 
cidental or  affecting  only  private  interests  but  material  and  serious,  and 
which  has  produced  or  tends  to  produce  injury  to  the  public.  People  v. 
North  River  Sugar  Refining  Co.,  121  N.  Y.  582,  24  N.  E.  834,  9  L. 
R.  A.  33,  18  Am.  St.  Rep.  843.  If  the  Legislature  did  not  intend  to 
legalize  and  exempt  corporations  formed  as  this  one  was  it  is  difficult 
to  understand  what  meaning  was  intended.  The  Legislature  plainly 
intended  to  legalize  such  corporations  as  were  in  existence  and  in 
operation  January  1,  1916.  Otherwise,  the  language  is  without  mean- 
ing. We  must  give  effect  to  the  plain  wording  of  the  statute.  The 
judgment  should  be  affirmed. 

Order  affirmed,  with  $10  costs  and  disbursements.    All  concur. 


(LOS  Misc.  Rep.  510) 

MARKS  V.  UNITED  STATES  GRAND  LODGE,  ORDER  OP  BRITH 

ABRAHAM. 

(Municipal  Court  of  City  of  New  York,  Borough  of  Manhattan,  Second 
Diatrict.    August,  1919.) 

1.  Insubanoe  «=>G97 — Status  op  subordinate  ob  supebiob  lodges  of  bexi- 

riT  association. 

The  various  lodges  of  a  fraternal  benefit  association,  whether  subor- 
dinate or  superior,  form  one  organization,  although  inUiyidual  lodges 
may  have  distinctive  rights  and  liabilities. 

2.  Insurance  4®=»697 — Loss  of  membership  by  dissolution  of  subordinate 

lodge. 

Where  the  charter  of  a  subordinate  lodge  of  a  fraternal  benefit  society 
provided  that  the  lodge  could  not  be  dissolved  voluntarily  so  long  as  10 
of  its  members  in  good  standing  objected  thereto,  a  member  who  bad 
seceded  from  the  order,  together  with  the  majority  of  the  members  of  a 
subordinate  lodge,  could  not  avail  himself  of  such  provision  and  claim 
that  no  dissolution  had  taken  place,  although  a  dissenting  member  migbt 
have  done  so. 

3.  Insurance  €=»747 — Loss  of  membership  by  secession  from  order. 

A  member  of  a  subordinate  lodge  of  a  fraternal  insurance  society,  who 
with  other  members  seceded  from  the  order  and  established  a  rival 
lodge,  thereby  forfeited  his  membership,  and  his  widow  could  not  there- 
after claim  benefits  under  the  insurance  contract. 

4.  Insurance  <$=>754 — Tender  necessary  of  amount  of  assessment  dvs 

grand  lodge. 

That  the  grand  lodge  of  a  fraternal  benefit  association  calls  upon  a 
subordinate  lodge  for  assessment  in  a  larger  amount  than  is  actually 

^rrsFor  other  cases  see  same  topic  &  KEY-NUMBER  in  all  Key-Numbered  Digests  &  lodcxts 
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due  does  not  excuse  a  member  of  the  subordinate  lodge  from  payln^,  or 
tendering  the  amount  legally  due. 

Action  by  Bertha  Marks  against  the  United  States  Grand  Lodge, 
Order  of  Brith  Abraham,  to  recover  a  'death  benefit.  Complaint  dis- 
missed. 

Charles  Liebling,  of  New  York  City,  for  plaintiff. 
Goldfogle  &  Dorf,  of  New  York  City,  for  defendant 

SPIEGELBERG,  J.  The  plaintiff  seeks  to  recover  an  endowment 
of  $500  upon  the  death  of  her  husband,  Berel  Marks.  Berel  Marks 
was  a  member  of  State  of  New  York  Lodge  No.  205,  one  of  the  sub- 
ordinate lodges  of  the  defendant  Some  time  in  June,  1917,  a  meeting 
was  called  of  Lodge  205  to  determine  upon  the  withdrawal  frond  the 
defendant.  Berel  Marks  had  notice  of  the  meeting  and  was  present 
thereat.  At  the  meeting  a  resolution  was  adopted  to  withdraw  from 
the  defendant  organization.  The  subordinate  lodge  failed  to  make 
payment  of  assessments  due  to  the  defendant  for  July,  1917.  In 
August,  1917,  the  grand  master  of  the  defendant  sent  notices  to  the 
members  of  the  subordinate  lodge,  including  Berel  Marks,  to  the  ef- 
fect that  their  membership  in  the  defendant  had  been  terminated  and 
requesting  the  members  of  the  lodge  to  rejoin  the  defendant  An 
addressed  postal  card  was  inclosed  in  the  communication  upon  which 
the  loyal  members  were  to  signify  their  intention  of  rejoining  the  de- 
fendant. Berel  Marks  did  not  avail  himself  of  the  invitation.  On 
October  3,  1917,  Lodge  No.  205  was  suspended.  The  faction  adher- 
ing to  the  defendant  formed  a  new  lodge,  known  as  No.  607,  and  were 
reinstated  in  the  defendant  organization,  while  the  seceding  members 
organized  a  membership  corporation  known  as  B'hai  Israel  Sick  & 
Benevolent  Society,  Incorporated,  and  severed  all  affiliation  with  the 
defendant  organization.  Berel  Marks  became  a  member  of  the  latter 
corporation.    He  died  November  7,  1917. 

[1]  On  November  6,  1917,  his  son  approached  the  secretary  of 
Xrodge  No.  607,  requesting  the  reinstatement  of  his  father,  and  ten- 
dered the  overdue  payments.  It  is  not  necessary  to  discuss  that  phase 
of  this  case  any  further  than  to  state  that  I  held  upon  the  trial  that 
a  palpable  fraud  was  attempted  upon  the  defendant  by  seeking  the  re- 
instatement while  Berel  Marks  was  in  the  hospital  suffering  from  a 
fatal  disease.  The  question  to  be  determined  in  this  case  is  whether 
the  secession  of  Lodge  No.  205  and  its  suspension  by  the  defendant 
forfeited  the  plaintiff's  right  to  an  endowment  upon  the  death  of  her 
husband.  It  is  a  general  rule  that  the  various  lodges,  whether  sub- 
ordinate or  superior,  form  one  organization,  although  individual  lodges 
may  have  distinctive  rights  and  liabilities.  1  Bacon,  Life  &  A.  Ins. 
(4th  Ed.)  §  95.  Accordingly,  if  there  was  a  secession  of  Lodge  No. 
205  from  the  defendant  the  members  of  the  lodge  forfeited  all  their 
rights  in  the  parent  organization.  Grand  Lodge  Knights  of  Phythias 
V.  Germania  Lodge,  56  N.  J.  Eq.  63,  38  Atl.  341. 

[2]  It  is  quite  true,  as  claimed  by  the  plaintiff,  that  the  property 
rights  of  members,  upon  the  withdrawal  of  a  subordinate  lodge,  depend 
upon  the  charter  and  constitution  of  the  parent  organization  and  of 
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the  subordinate  lodge.  7  C.  J.  1114.  I  am  of  the  opinion  that  the  pro- 
visions of  the  constitution  of  the  defendant  were  scrupulously  followed 
in  dealing  with  the  subordinate  lodge  and  the  members  thereof.  The 
inhibition  in  the  defendant's  charter  that  no  lodge  can  be  dissolved 
voluntarily  so  long  as  10  of  its  members  in  good  standing  object  there- 
to does  not  avail  the  plaintiff.  Assuming  that  10  members  objected  to 
the  resolution  of  dissolution,  this  provision  was  broken,  not  by  the  de- 
fendant, hut  by  the  seceding  lodge.  Members  who  took  part  in  the 
secession  cannot  take  advantage  of  this  provision.  Not  they,  but  the 
loyal  dissenting  members,  could  have  claimed  to  be  considered  as  still 
constituting  the  subordinate  lodge  and  objected  to  the  voluntary  dis- 
solution. Sabourin  v.  Lippe,  195  Mass.  470,  81  N.  E.  282.  More- 
over, it  was  incumbent  upon  the  plaintiff  to  show  that  there  were  10 
dissenting  members  in  favor  of  the  continuance  of  the  lodge.  Koemer 
Lodge  V.  Grand  I^dge  Knights  of  Pythias,  146  Ind.  639,  45  N.  E. 
1103.  The  provision  in  question  was  made  for  the  benefit  of  loyal 
members  to  prevent  a  dissolution  if  they  so  chose,  but  cannot  be  con- 
strued as  giving  those  who  took  part  m  the  violation  of  this  provi- 
sion the  right  to  claim  a  disaffirmance  of  their  act  whenever  it  might 
suit  them.  Berel  Marks  had  ample  opportunity  to  re-join  the  defend- 
ant. Instead,  he  joined  a  hostile  organization.  The  plaintiff  will  not 
now  be  heard  to  say  that  a  voluntary  dissolution  of  Lodge  No.  205 
has  not  taken  place. 

[3]  The  fatal  objection  to  plaintiff's  recovery  is  that  the  deceased, 
her  husband,  was  at  the  time  of  his  death  not  a  member  in  good  stand- 
ing. The  abortive  attempt  of  his  son  to  gain  reinstatement  is  conclu- 
sive proof  that  he  was  fully  aware  of  the  fact  that  his  membership  in 
the  defendant  had  ceased. 

[4]  The  plaintiff  also  objects  that  the  call  of  the  defendant  upon 
Lodge  No.  205  for  assessments  required  a  larger  amount  than  ac- 
tually due.  Assuming  this  to  be  so,  the  decedent  could  not  refuse  to 
pay  the  entire  amount,  and  should  have  tendered  such  as  he  was  le- 
gally obliged  to  do.  Goldberger  v.  United  States  Grand  Lodge,  11 
Misc.  Rep.  136,  136  N.  Y.  Supp.  13. 

I  have  carefully  examined  the  facts  with  a  view  of  determining 
whether  there  was  any  illegal  infringement  upon  the  plaintiff's  rights, 
and  have  determined  that  the  defendant  has  acted  within  the  letter  and 
the  spirit  of  its  constitution.  This  is  not  a  case  where  the  plaintiff 
has  been  deprived  of  her  rights  by  a  literal  enforcement  of  the  pro- 
visions of  the  defendant's  charter.  Her  husband  deliberately  for- 
feited his  membership.  The  plaintiff  has  no  cause  for  complaint  Both 
the  law  and  the  equities  of  the  case. are  with  the  defendant  The 
complaint  is  dismissed  on  the  merits. 

Judgment  accordingly. 
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FRANKLIN  FIBE  INS.  CO.  OF  PHILADELPHIA  v.  WEINBERG  et  aL 

(Municipal  Ck>urt  of  City  of  New  Tork,  Borough  of  Manhattan,  First  District. 

August,  1919.) 

insuranck  ^s»603 — eftbct  of  bblkabb  bt  inbubbd  ok  insube&'s  bioht  to 
subbooahon. 

A  general  release  by  a  tenant  to  his  landlord  for  damages  sustained 
by  the  tenant  because  of  a  sprinkler  leakage  covered  by  insurance  held 
to  bar  the  insurer's  claim  of  subrogation  under  its  policy,  and  to  con- 
stitute a  violation  thereof  by  the  insured  tenant 

Action  by  the  Franklin  Fire  Insurance  Company  of  Philadelphia 
against  Emanuel  Weinberg  and  another  to  recover  payments  made  by 
it  to  defendants  under  a  policy  of  insurance.    Judgment  for  plaintiff' 

Goldstein  &  Goldstein,  of  New  York  City  (David  Goldstein  and  Alex 
Davis,  both  of  New  York  City,  of  counsel),  for  plaintiff. 
Joseph  J.  Jacobs,  of  New  York  City,  for  defendants. 

LYNN,  T.  This  action,  submitted  on  an  agreed  statement  of  facts, 
is  brought  by  the  plaintiff  insurance  company  to  recover  from  the  de- 
fendants $236.01  paid  by  it  to  the  defendants  under  a  policy  of  insur- 
ance issued  by  the  plaintiff  to  the  defendants,  indemnifying  them  for 
damages  sustained  by  reason  of  a  sprinkler  leakage  loss  to  their  prop- 
erty at  premises  Nos.  43-47  West  Twenty-Fourtii  street,  Manhattan. 
While  the  policy  was  in  full  force  the  defendants  made  claim  against 
the  plaintiff  for  damages  in  the  sum  of  $236.01  by  reason  of  a  sprink- 
ler loss  which  occurred  on  January  3,  1918,  and  filed  with  the  plaintiff 
proofs  of  loss  tinder  the  terms  of  the  policy. 

The  policy  provides,  and  the  defendants  concede,  that  the  plaintiff 
was  subrogated  to  the  extent  of  such  payment  to  the  defendants*  right 
of  recovery  against  any  person  for  the  loss  resulting  from  such  sprink- 
ler leakage.  Upon  the  payment  of  the  sum  of  $236.01  the  defendants 
assigned  and  transferred  in  writing  to  the  plaintiff — 

"all  their  and  each  of  their  claims  and  demands  against  any  person,  persons, 
or  property  arising  from  or  connected  with  said  sprinkler  loss  or  damage  to 
the  extent  of  said  sum." 

On  February  21,  1918,  the  defendants  wrote  to  the  Metropolitan 
Life  Insurance  Company,  the  landlord  of  the  said  premises,  claiming 
damages,  including  loss  due  to  sprinkler  bursting  caused  by  the  land- 
lord's failure  to  supply  heat,  which  it  was  obligated  to  do  tmder  its 
lease  with  the  defendants. 

In  the  month  of  September,  1918,  the  landlord  paid  to  the  defendants 
the  sum  of  $394.90  and  received  in  exchange  an  instrument  in  writing 
containing  a  general  release,  absolute  in  terms.  Attached  to  the  release 
was  a  copy  of  the  defendants'  letter  of  February  21st,  in  which  the  de- 
fendants wrote  as  follows : 

"Another  loss,  for  example,  due  to  the  cold  temperature  in  our  place,  was 
caused  by  the  sprinkler  pipe  bursting  in  our  dress  stock  room  and  flooding 
the  entire  floor  and  part  of  the  sixth  floor,  and  damaging  over  $500  worth 
of  our  dresses." 

^s»For  other  cases  see  same  topic  A  KBY-NUMBBR  in  all  Key-Numbered  Digests  &  Indexes 
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The  defendants  concede  that  their  acts  in  releasing  and  discharging 
the  landlord  were  made  without  the  knowledge  or  consent  of  the  plain- 
tiff. 

The  action  is  brought  by  the  plaintiff  to  recover  the  sum  of  $236.01, 
claiming  that  the -delivery  of  the  general  release  by  the  defendants  to 
the  landlord  destroyed  the  plaintiff's  right  of  subrogation,  both  under 
the  policy  and  the  written  assignment  signed  by  the  defendants.  The 
defendants,  on  the  other  hand,  while  conceding  plaintiff's  right  to  sub- 
rogation, contend  that  the  plaintiff  must  prove  both  the  negligence  and 
legal  responsibility  of  the  landlord,  and  also  hold  that  the  general  re- 
lease does  not  destroy  plaintiff's  right  of  subrogation  as  against  the 
landlord. 

The  defendants  in  their  letter  to  the  landlord,  which  is  incorporated 
in  the  general  release,  complained  that  they  were  suffering  on  account 
of  heatless  days,  having  previously  requested  heat  from  the  landlord, 
and  in  the  same  letter  they  claim  that  the  sprinkler  pipe  burst,  due  to 
the  cold  temperature,  causing  great  damage  to  their  dresses.  The  de- 
fendants themselves,  having  claimed  that  the  landlord  was  responsible 
for  the  sprinkler  leakage  due  to  the  lack  of  heat,  cannot  at  this  time  be 
heard  to  dispute  the  landlord's  negligence  and  legal  responsibility.  Aft- 
er making  such  complaint  to  the  landlord,  the  defendants  delivered  to 
it  a  general  release  discharging  the  landlord  from  all  claims  whatso- 
ever, without  reservation  of  the  claim  which  the  defendants  had  pre- 
viously assigned  to  the  plaintiff. 

The  delivery  of  this  general  release  by  the  defendants  to  the  land- 
lord barred  plaintiff's  claim  and  destroyed  its  right  of  subrogation. 
Billing  V.  Draemel  (Com.  PL)  9  N.  Y.  Supp.  497;  Bloomingdale  v. 
Columbia  Ins.  Co.  (Sup.)  84  N.  Y.  Supp.  572;  Thomas  v.  Montauk 
Fire  Ins.  Co.,  43  Hun,  218;  Insurance  Co.  v.  Storrow,  5  Paige,  285; 
Carstairs  v.  Mechanics'  &  Traders'  Ins.  Co.  (C.  C.)  18  Fed.  473.  These 
cases  clearly  hold  that  the  delivery  of  a  general  release  without  reser- 
vation to  the  party  responsible  for  the  damages  is  a  violation  of  the 
provision  of  the  policy  of  the  insurance  company,  relieving  the  com- 
pany from  payment. 

In  Billing  v.  Draemel  the  assured's  property  was  destroyed  by  col- 
lapse of  a  building  due  to  an  excavation  by  his  landlord  on  an  adjoin- 
ing lot.  After  suit  was  brought  by  the  assured  against  his  landlord  for 
tlie  loss,  amongst  others,  to  his  goods  and  merchandise,  the  action  was 
settled,  and  the  assured  delivered  a  release  to  the  landlord  against  all 
claims  and  demands  whatsoever.  Thereafter  the  assured  sued  the 
insurance  company  for  the  proportion  of  his  loss  above  the  sum  receiv- 
ed from  the  landlord,  and  the  court  held  that  the  insurance  company 
was  released;  the  assured  having  defeated  the  insurance  company's 
right  of  subrogation. 

In  the  Bloomingdale  Case,  supra,  where  a  release  had  been  deliver- 
ed to  a  carrier,  the  wrongdoer,  the  Appellate  Term  of  this  department 
held  that  the  assured  could  not  excuse  its  act  in  delivering  such  release 
by  the  attempt  to  show  that  the  fire  in  transit  was  of  an  incendiary 
origin,  for  which  the  carrier  was  not  liable,  even  if  not  released,  and 
further  said : 
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*Tbat  tbe  question  of  the  carrier's  liability  was  something  which  the  defend- 
ant, when  subrogated,  was  entitled  to  litigate  with  the  carrier,  and  the  ques- 
tion was  concluded  against  the  defendant  by  the  release  given  in  ylolation 
of  the  condition  agreed  to  by  the  Insured." 

It  seems  that  the  case  cited  is  clearly  in  point  with  the  facts  in  the 
present  case. 

The  defendants,  having  assigned  their  claim  to  the  plaintiff  insur- 
ance company,  violated  the  policy  in  delivering  to  the  landlord  an  ab- 
solute general  release,  after  having  claimed  that  the  landlord's  negli- 
gence in  not  supplying  sufficient  heat  caused  the  sprinkler  loss. 

The  authorities  cited  by  the  defendants  in  support  of  assured's  con- 
tention that  the  general  release  does  not  destroy  the  plaintiff's  right 
of  subrogation  as  against  the  landlord  seem  to  point  out  that  the  neg- 
ligent parties  in  those  cases  had  actual  notice  and  knowledge  of  the  in- 
surance company's  subrogation  assignment,  which  distinguishes  them 
from  the  case  at  bar. 

The  defendant's  violation  of  the  provision  of  the  contract  of  insur- 
ance with  respect  to  subrogation  barred  the  plaintiff's  claim  against 
the  landlord  and  destroyed  plaintiff's  subrogation  rights.  Judgment  is 
accordingly  rendered  for  the  plaintiff  against  the  defendant  as  de- 
manded, $236.01. 

Judgment  accordingly 


a08  Misc.  Rep.  506) 

GOLDFARB  v.  CITY  OF  NEW  YORK. 

(Municipal  Court  of  City  of  New  York,  Borough  of  the  Bronx,  Second  District. 

August,  1919.) 

1.  MimiCIPAI*  CORPOBATIOITS  ^=»734 — No  LIABILmr  POE  NEGLIGENCE  IN  EXER- 

CISING OOVEBNMENTAL  FUNCTIONS. 

A  municipaUty,  controlling  a  building  as  a  goTernmental  function  mere- 
ly, and  not  through  any  choice  on  its  part,  incurs  no  liability  for  a  personal 
Injury  sustained  because  of  the  exercise  of  such  functions. 

2.  Municipal  cobpobations  <e=>734— Liabilitt  fob  negligence  in  exeecis- 

INO  OOVEBNMBNTAL  FUNCTIONS. 

In  an  action  for  personal  injuries  sustained  by  plaintiff  while  standing 
on  the  sldewall^  in  front  of  a  building  occupied  by  the  board  of  health  of 
the  city  of  New  York,  due  to  the  fall  of  a  pane  of  glasa  from  one  of  the 
windows,  striking  plaintiff,  there  was  no  liability  upon  the  part  of  the 
city,  where  the  building  was  maintained  for  the  health  department  under 
the  mandatory  provisions  of  Public  Health  Iaw.  §  120,  and  under  the  su- 
pervision of  the  city  in  the  exercise  of  Its  governmental  functions. 

Action  by  Tillie  Goldfarb,  an  infant,  by  David  Goldfarb,  her  guard- 
ian ad  litem,  against  the  City  of  New  York,  to  recover  for  personal 
injuries.    Judgment  for  defendant. 

Komblueh  &  Hutter,  of  New  York  City  (Harry  Stackell,  of  New 
York  City,  of  counsel),  for  plaintiff. 

William  P.  Burr,  Corp.  Counsel,  of  New  York  City  (David  C.  Brod- 
erick»  of  New  York  City,  of  counsel),  for  defendant. 

ROBITZEK,  J.  On  May  1,  1918,  the  plaintiff,  an  infant,  while 
standing  on  the  sidewalk  adjacent  to  the  building  commonly  known  as 

^3»For  other  cases  b«9  Bam«  toi»ic  A  KBY-NUMBER  in  aU  Key-Numbered  Digests  A  Indexes 
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No.  3731  Third  avenue,  Bronx,  which  is  under  the  control  of  the  city 
of  New  York,  was  struck  by  a  pane  of  glass  which  fell  from  one  of 
the  windows  of  the  said  building,  causing  the  plaintiit  to  sustain  serious, 
painful,  and  permanent  injuries  in  and  about  her  head  and  body. 
Thereafter  this  action  was  instituted  to  recover  $1,000  damages  for 
such  injuries. 

Upon  the  trial  the  proof  showed  that  at  the  time  the  injuries  were 
sustained  the  building  in  question  was  occupied  by  the  department  of 
health  of  the  city  of  New  York.  The  plaintiff  proved  the  happening 
of  the  accident  and  that  the  injuries  were  sustained.  The  defendant 
introduced  a  lease  of  the  building  in  evidence,  showing  that  the  build- 
ing had  been  occupied  by  the  board  of  health  since  1905  to  the  pres- 
ent day.  The  facts  of  the  accident  and  the  attending  circumstances, 
without  further  proof  of  the  cause,  warrant  the  inference  of  negligence, 
and  the  plaintiff  was  justified  in  resting  thereon,  and  this  was  sufficient 
to  establish  a  prima  facie  case  against  the  defendant.  See  Volkmar  v. 
Manhattan  R.  Co.,  134  N.  Y.  418,  31  N.  E.  870,  30  Am.  St.  Rep.  678. 

The  department  of  health  of  the  city  of  New  York  is  organized  un- 
der the  Public  Health  Law  of  the  state  of  New  York.  Laws  1909,  c. 
49  (Consol.  Laws,  c.  45).  This  law  makes  it  mandatory  upon  the  city 
to  maintain  a  board  of  health,  and  under  the  Greater  New  York  Char- 
ter (Laws  1901,  c.  466,  §  109) : 

"Said  board  shall  consist  of  the  commissioner  of  health,  the  police  com- 
missioner, and  the  health  officer  of  the  port." 

The  health  officer  of  the  port  of  New  York  is  not  appointed  and  is 
not  under  the  jurisdiction  of  the  city  of  New'  York,  but  under  section 
120  of  the  state  Public  Health  Law  is  appointed  by  the  Governor,  by 
and  with  the  advice  and  consent  of  the  Senate,  and  he  is  also  paid  by 
the  state.  Thus  the  city  of  New  York,  in  conducting  the  department 
of  health,  is  not  acting  on  its  own  initiative,  but  carrying  on  the  man- 
dates of  the  state  law. 

[1]  The  plaintiff  contends  that,  although  the  building  was  occupied 
by  the  board  of  health,  it  was  under  the  control  of  the  city  of  New 
York;  but  the  courts  of  this  state  have  held  that,  while  the  city  of 
New  York  might  control  a  building,  it  controls  it  as  a  governmental 
function,  and  not  through  any  choice  on  its  part,  and  when  its  control 
is  merelv  as  a  governmental  function  there  is  no  liability. 

In  Schlegel  v.  City  of  New  York,  90  Misc.  Rep.  285,  152  N.  Y.  Supp. 
975,  the  plaintiff  sued  for  being  injured  in  the  Sixth  District  Munici- 
pal Court,  Borough  of  Manhattan.  He  attempted  to  open  a  door  which 
was  in  a  defective  condition,  and  which  had  been  in  a  defective  condi- 
tion for  some  time  before  the  accident,  and  the  glass  in  the  door  feD 
out  and  cut  him.    The  court  said : 

"On  these  facts  judgment  was  rendered  for  the  plaintiff.  I  think  the  com- 
plaint should  have  been  dismissed.  The  cause  of  action  was  for  negligence. 
In  maintaining  its  Municipal  Courts  the  city  nets  in  its  governmental  capacity, 
and  is  not  liable  for  negligence  such  as  is  alleged  in  this  case." 

Also  in  the  case  at  bar  both  the  Municipal  Court  buildings  and  the 
board  of  health  buildings  are  under  the  supervision  of  the  city  of  New 
York,  but  it  is  quite  clear  that  the  city,  in  supervising  the  building, 
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exercises  a  govenunental  function,  for  which  the  city  cannot  be  held 
liable  for  negligence  arising  out  of  an  accident  which  may  happen  in 
and  about  such  buildings. 

The  superintendent  of  public  buildings,  an  appointee  of  the  borough 
president,  has  the  obligation  of  keeping  these  buildings  repaired  and 
cleaned,  while  the  employes  of  the  department  of  health  use  and  con- 
trol the  building  for  all  other  purposes,  and  inasmuch  as  the  city  of 
New  York  has  no  power  in  the  selection  or  discharge  of  the  health 
officer  of  the  port,  one  of  the  members  of  the  board  of  health,  it  is 
clear  that  it  cannot  be  held  liable  for  his  acts.  No  proof  has  been  pre- 
sented to  show  that  the  n^ligencc  complained  of  was  caused  by  the 
lack  of  care  on  the  part  of  Sie  appointees  of  the  superintendent  of 
public  buildings,  as  distinguished  from  the  employes  of  the  board  of 
health.    Under  these  circumstances  the  courts  have  frequently  held: 

'That  the  offioen  who  carry  <m  a  governmental  fanctlon  are  not  the  agents 
of  the  munlclimUty,  but  the  agenta  of  the  public,  and  for  this  reason  the  mu- 
nicipality cannot  be  sued  for  their  negligent  acts." 

The  leading  case  on  this  point  is  Maxmilian  v.  Mayor,  62  N.  Y,  160, 
20  Am.  Rep.  468.  In  that  case  the  plaintiff's  intestate  was  killed  by 
being  run  over  by  an  ambulance  wagon.    It  was  held  that : 

'This  role  of  respondeat  superior,  is  based  upon  the  right  which  the  em- 
ployer has  to  select  his  servants,  to  discharge  them  if  not  competent,  or  skill- 
ful, or  well  behaved,  and  to  direct  and  control  them  while  in  his  employ. 
*  *  *  The  rule  has  no  application  to  a  case  In  which  this  power  does  not 
exist" 

Referring  more  particularly  to  the  board  of  health,  the  court,  in  the 
case  of  Bamber  v.  City  of  Rochester,  26  Hun,  587  (unanimously  affirm- 
ed without  opinion  97  N.  Y.  625),  said,  among  other  things : 

"If  the  corporation  appoints  or  elects  them,  and  can  control  them  in  the 
discharge  of  their  duties,  can  continue  or  remove  them,  can  hold  them  re- 
sponsible for  the  manner  in  which  they  discharge  their  trust,  and  if  those 
duties  relate  to  the  exercise  of  corporate  powers  and  for  the  peculiar  benefit 
of  the  corporation  in  its  local  or  special  interest,  they  may  Justly  be  regarded 
as  its  agents  or  servants,  and  the  maxim  of  respondeat  superior  applies ;  but 
If,  on  the  other  hand,  they  are  elected  or  appointed  by  the  corporation  in 
obedience  to  the  statute  to  perform  a  public  service  not  peculiarly  local  or 
corporate,  but  because  this  mode  of  selection  has  been  deemed  expedient  by 
the  Legislature  in  the  distribution  of  the  powers  by  the  government,  if  they 
are  independent  of  the  corporation  as  to  the  tenure  of  their  office,  and  the 
manner  of  discharging  their  duties,  they  are  to  be  regarded  as  the  servants 
or  agents  of  the  corporation  for  whose  acts  or  negligence  it  is  impliedly  liable, 
but  as  public  or  state  officers  with  such  powers  and  duties  as  the  statute  con- 
fers upon  them,  and  the  doctrine  of  respondeat  superior  is  not  applicable." 

In  the  case  of  Gregory  v.  City  of  New  York,  40  N.  Y.  273,  the  court 
also  held  that  the  board  of  health  was  not  the  agent  or  servant  of  the 
city  of  New  York,  and  that  the  city  could  not  be  held  for  its  act.  If 
has  also  been  frequently  held  that  the  city  is  not  liable  for  negligence 
in  carrying  on  governmental  functions  along  other  lines,  notably  in  the 
case  of  Finkelstein  v.  City  of  New  York,  183  App.  Div.  539,  169  N. 
Y.  Supp.  718.  In  this  case  a  brick  from  the  wall  of  Ludlow  street 
jail  fell  out  and  struck  the  plaintiff's  intestate,  from  which  injuries 
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he  died.    In  that  case  the  court  said,  referring  to  the  liability  of  the 
city  of  New  York : 

"From  the  condition  of  the  wall,  as  shown  by  the  exhibits,  it  must  have 
been  in  a  condition  for  so  long  a  time  as  to  have  given  notice,  upon  proper 
inspection,  that  it  was  not  a  safe  one  to  be  allowed  to  remain.  The  city 
owns  the  fee  of  the  property  upon  which  this  Jail  is  situated,  and  the  defend- 
ant Gilfenhagen,  who  was  the  sheriff  of  the  coanty,  had  charge  of  the  dvil 
prisoners  who  were  confined  within  said  Jail.  The  plaintiff's  contention  is 
that  the  condition  of  this  wall  constituted  a  nuisance,  for  which  the  city, 
as  the  owner  of  the  property,  was  liable,  and  for  which  also  the  defendant 
Grifenhagen,  by  reason  of  the  custody  which  it  is  claimed  that  he  possessed 
of  this  Jail,  was  also  liable.  The  complaint  was  properly  dismissed  as  to  the 
city  of  New  York,  under  the  authority  of  Lefrois  v.  County  of  Monroe,  162  N. 
Y.  563,  57  N.  E.  185,  50  L.  R.  A.  206.  In  that  case  the  coimty  wbb  held  freed 
from  liability,  although  by  its  acts  it  created  a  private  nuisance,  because 
those  acts  were  in  the  performance  of  a  governmental  function." 

[2]  From  ail  of  these  circumstances  it  seems  clear  that  in  conduct- 
ing or  maintaining  the  building  for  the  board  of  health  the  city  is  acting 
in  a  governmental  capacity,  and  I  therefore  render  judgment  for  the 
defendant. 

Judgment  for  defendant. 


(108  Misc.  Rep.  483) 

MARGULIES  v.  SEIGEL  et  aL 

(Kings  County  Ck>urt.     August,  1919.) 

1.  Mechanics'  liens  <@==>260(2) — Bight  to  foreclose  before  contract  pbics 

IS  DUE. 

The  right  to  foreclose  a  mechanic's  lien  is  not  lost  because  the  lienor 
is  obliged  to  commence  his  action  before  the  whole  amount  of  ttie  con- 
tract price  is  due. 

2.  Mechanics*  liens  ^=5>211(1),  213 — Nora  or  mortgage  wot  bar  to  fujwo  or 

LIEN. 

A  note  is  a  mere  unconditional  promise  to  pay,  and,  although  accepted 
for  work  done  and  materials  furnished,  is  not  a  security,  barring  the 
filing  of  a  lien  at  any  time  within  four  months  after  completion  of  the 
work,  nor  does  a  mortgage  in  lieu  of  payment  give  such  right,  unless 
legally  delivered  and  actually  accepted  as  payment. 

3.  Mechanics*   liens  €=>291(1) — Recovery  on   notes  in  action  to   fore- 

close LIEN. 

A  contractor,  who  flies  a  notice  of  mechanic's  lien  within  four  months 
after  the  completion  of  the  work  and  the  furnishing  of  the  material,  and 
before  maturity  of  the  first  of  a  series  of  notes  given  for  contract  price, 
may  maintain  an  action  to  foreclose  the  lien  and  recover  Judgment  for 
amount  due  on  any  such  notes  at  the  time  of  triaL 

Action  to  foreclose  a  mechanic's  Hen  by  Mayer  Margulies  against 
Elizabeth  Seigel  and  another.    Judgment  for  plaintiff. 

Isidore  Solomon,  of  Brooklyn^  for  plaintiff. 
Israel  H.  Perskin,  of  Brooklyn,  for  defendants. 

MacMAHON,  J.  This  is  an  action  in  rem,  brought  by  plaintiff,  who 
seeks  to  foreclose  a  mechanic's  lien  for  the  sum  of  $400  for  painting 
work  performed  and  materials  furnished  on  defendants'  property  de- 
scribed in  the  complaint 

^S9For  other  cases  see  same  topic  &  KEY-NUMBER  in  aU  Key-Numbered  Digests  4b  IndezM 
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Plaintiff  b^gan  the  work  under  an  agreement  in  writing  with  de- 
fendants dated  September  3, 1918,  and  completed  said  work  on  Septem- 
ber 21,  1918.  By  terms  of  said  agreement  plaintiff  agreed  to  perform 
said  work  and  furnish  said  materials  to  defendants  for  the  sum  of 
$400,  and  to  accept  in  payment  defendants'  four  promissory  notes  for 
$100  each,  made  and  dated  as  follows:  The  first,  dated  the  23d  day 
of  October,  1918,  and  payable  two  months  after  date ;  the  second,  also 
dated  October  23, 1918,  and  payable  four  months  after  date;  the  third, 
also  dated  the  23d  day  of  October,  1918,  payable  six  months  after 
date;  and  the  fourth,  likewise  dated  the  23d  day  of  October,  1918,  and 
payable  eight  months  after  date.  That  said  notes  were  made  by  Solo- 
mon Seigei  and  indorsed  by  Elizabeth  Seigel,  defendants.  That  on  the 
9th  day  of  October,  1918,  plaintiff  filed  his  mechanic's  lien  in  the  of* 
fice  of  the  county  clerk  of  Kings  county,  for  the  sum  of  $400  against 
the  property  of  defendants.  That  payment  of  the  first  note  for  $100, 
which  fell  due  on  the  23d  day  of  December,  1918,  was  demanded  from 
defendants,  who  refused  to  pay  the  same,  and  that  said  note  was  pro- 
tested on  the  day  it  fell  due,  to  wit,  the  23d  day  of  December,  1918. 
That  on  or  about  the  31st  day  of  December,  1918,  plaintiff  brought 
this  action  to  foreclose  the  said  mechanic's  lien  against  the  property 
of  defendants. 

[  1  ]  The  court  cannot  agree  with  the  learned  counsel  for  the  defend- 
ants that,  because  plaintiff  chose  to  take  advantage  of  his  legal  right 
and  filed  fiis  mechanic's  lien  against  defendants'  property  before  the 
maturity  of  the  first  promissory  note,  for  that  reason  plaintiff's  lien  is 
"void,  invalid,  and  unenforceable."  I  think  the  law  is  well  settled 
that  the  plainti;ff's  rights  are  not  impaired  by  reason  of  his  having  filed 
his  lien  before  a  promissory  note  taken  for  part  of  his  lien  had  ma- 
tured. In  Landsberg  &  Co.  v.  Hein  Constr.  Co.,  135  App.  Div.  819, 
120  N.  Y.  Supp.  190,  it  has  been  held  that  the  right  to  acquire  a  me- 
chanic's lien  will  not  be  waived  by  the  extension  of  cfedit,  through  the 
acceptance  of  notes,  unless  the  time  of  payment  is  extended  beyond  the 
time  within  which  an  action  must  be  commenced  to  enforce  the  lien. 

[2]  A  promissory  note  is  a  mere  unconditional  promise  to  pay,  and 
although  accepted  by  the  plaintiff  for  work  done  and  materials  furnish- 
ed, is  not  a  security  such  as  would  bar  plaintiff  from  filing  his  lien  at 
any  time  within  four  months  after  the  completion  of  the  work.  So  vig- 
ilant is  the  justice  of  the  law  in  the  interest  of  labor  honestly  perform- 
ed and  materials  furnished  that,  even  if  an  agreement  had  been  enter- 
ed into  between  plaintiffs  and  defendants,  whereby  plaintiff  had  agreed 
to  accept  a  mortgage  in  lieu  of  payment,  it  would  not  constitute  a  waiv- 
er of  his  right  to  file  his  mechanic's  lieo,  unless  such  mortgage  or  oth- 
er securities  were  legally  delivered  and  actually  accepted  by  the  plain- 
tiff. And  our  courts  have  held  repeatedly  that,  where  the  defendant 
has  failed  to  comply  with  his  agreement,  plaintiff  may  enforce  his  lien, 
although  the  notice  of  lien  was  filed  before  defendants  failed  to  com- 
ply with  their  agreement. 

[3]  Therefore  it  is  the  judgment  of  the  court  that. plaintiff,  in  filing 
his  mechanic's  lien  on  the  9th  day  of  October,  1918,  within  four  months 
after  the  completion  of  the  work  done  and  the  furnishing  of  the  mate- 
178N.T.S.--35 
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rials,  and  before  the  maturity  of  the  first  note,  was  within  his  l^al 
rights.  The  right  to  enforce  a  mechanic's  lien  is  not  lost  nor  waived 
by  taking  notes  for  the  amount  of  the  indebtedness,  unless  the  time 
of  payment  is  extended  beyond  the  time  within  which  an  action  must 
be  commenced  to  enforce  the  lien.  Rukeyser  v.  Fountain  &  Choate, 
Inc.,  185  App.  Div.  263,  173  N.  Y.  Supp.  21 ;  Happy  v.  Mosher,  48 
N.  Y.  313;  Mott  v.  Lansing,  57  N.  Y.  112;  Linneman  v.  Bieber,  85 
Hun,  477,  33  N.  Y.  Supp.  129;  Woolf  v.  Schaefer,  103  App.  Div.  567, 
93  N.  Y.  Supp.  184. 

It  is  the  judgment  of  the  court  that  the  mechanic  does  not  lose  his 
right  to  foreclose  his  lien  because  he  is  obliged  to  commence  his  ac- 
tion before  the  whole  amount  of  the  contract  has  become  due.  In 
Ringle  V.  Wallis  Iron  Works,  85  Hun,  279,  32  N.  Y.  Supp.  1011, 
affirmed  155  N.  Y.  675,  49  N.  E.  1103,  the  learned  court  said: 

"There  was  an  evident  intention  in  the  statute  to  assimilate  the  practice 
In  the  foreclosure  of  mechanic's  lien  to  that  of  a  foreclosure  of  a  mortgage 
In  was  not  in  the  contemplation  of  the  LegislatDre  that  a  mechanic  should 
lose  his  lien  because  he  was  obliged  to  commence  his  action  before  the  whole 
amount  of  the  contract  had  become  due.  As  in  the  case  of  a  mortgage,  he 
might  commence  his  action  and  recover  all  that  was  due  at  the  time  of  tbe 
decree." 

Therefore  it  is  the  judgment  of  the  court  that  the  plaintiff  did  not 
waive  his  lien,  but  that  said  lien  is  good  and  valid,  and  that  plaintiff  is 
entitled  to  foreclose  the  same  and  to  recover  judgment,  not  only  for 
the  amount  of  the  promissory  note  which  matured  before  the  com- 
mencement of  this  action,  but  for  whatever  amount  was  due  him  on 
any  or  all  of  the  said  promissory  notes  made  by  the  defendants  and 
dated  the  23d  day  of  October,  1918,  and  which  were  due  at  the  time 
of  the  trial  of  this  action,  with  interest  and  costs. 

Judgment  accordingly. 

(108  Misc.  Rep.  481) 

PEOPLE  V.  THIRTY-ONE  CASES   OP  lAGBR  BEER. 
(Fnlton  County  Court    August,  1919.) 

1.  INTOXIOATINO  LIQTT0B8  «s»250 — BUBDEN  OF  FBOOF  ON  8SIZUBB  AND  WOWnH' 

TUBE. 

In  a  proceeding  to  seize  and  forfeit  Intoxicating  Uquor  under  Liquor 
Tax  Law,  f  33,  it  must  be  proved  by  plaintiff  that  the  liquors  seised  were 
kept  stored  or  deposited  for  the  purpose  of  unlawful  sale  or  distribution 
and  a  single  gift  of  liquor  Is  not  alone  sufficient  to  prove  unlawfal  pur- 
pose ;  Intent  to  conceal  an  unlawful  trafSc  not  being  shown. 

2.  INTOXICATINO  UQUOBS  ^=»250 — SXTFFICIENOT  OF  SVIDENCB  ON  SEIZUBB  A5D 

FOBFErrUBB. 

In  a  proceeding,  under  Liquor  Tax  Law,  |  S3,  to  seize  and  forfeit  cer- 
tain liquors,  evidence,  merely  showing  that  the  liquor  seized  was  found 
.  at  defendant's  residence,  held  not  sufficient  to  establish  that  it  was  kept, 
stored,  or  deposited  for  the  purpose  of  unlawful  sale  or  distribution. 

Proceeding  by  the  People,  under  Liquor  Tax  Law,  §  33,  to  seize  and 
forfeit  31  cases  of  lager  beer.    Complaint  dismissed,  with  directions. 
J.  W.  Titcomb,  Dist.  Atty.,  of  Gloversville,  for  the  People. 
G.  Park  Young,  of  Gloversville,  for  Tony  Cristiano. 

^s»For  other  cases  eee  same  topic  6  KEY-NUMBBR  In  all  Key-Numbered  DisesU  A  iDdexes 
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TALBOT,  J.  It  is  conceded  that  Tony  Cristiano,  a  resident  of  the 
city  of  GloversviUe,  had  on  his  premises  31  cases  of  lager  beer.  A  part 
was  in  his  cellar,  and  the  residue  was  still  upon  a  truck  when  the  same 
was  seized  under  the  warrant  heretofore  issued  herein.  It  is  also 
conceded  that  the  property  where  the  beer  was  f  oimd  was  Cristiano's 
residence,  and  there  is  no  suggestion  that  any  part  of  the  premises  is  or 
ever  has  been  used  for  anything  except  residence  purposes.  There  is 
no  evidence  that  any  of  this  beer,  or  any  other  beer  or  liquor,  has  ever 
been  sold  or  given  away  from  these  premises  or  by  Cristiano  from  any 
place.  In  short,  the  case  stands  upon  the  bare  fact  of  the  beer  in 
question  beii^  found  and  seized  upon  Cristiano's  premises  in  the  city 
of  GloversviUe,  which  has  concedcdly  been  legally  "dry"  since  October 
1,1918.  \ 

By  section  33  of  the  Liquor  Tax  Law  (Consol.  Laws,  c,  34),  tmder 
which  this  proceeding  has  been  taken  and  which  must- govern  the 
rights  of  the  parties  herein,  the  right  to  declare  a  forfeiture  of  the 
liquor  seized  depends  upon  proof  that  such  liqut»rs  were  "kept,  stored 
or  deposited  for  the  purpose  of  unlawful  sale  or  distribution  within 
this  state."  Under  subdivision  4  of  that  section  certain  presumptions 
of  law  are  enumerated  none  of  which  are  applicable  to  the  facts  here 
concerned.  Whether  the  .enumeration  of  these  presumptions  is  re- 
strictive upon  the  right  to  draw  other  presumptions,  as  might  be  claim- 
ed tmder  a  familiar  rule  of  statutory  construction,  is  perhaps  not  ma- 
terial to  consider.  Neither  is  it  of  consequence  here  that  the  possession 
was  unlawful.    Laws  1919,  c.  469. 

[1]  It  was  held  in  Farley  v.  Certain  Liquors  Seized,  84  Misc.  Rep. 
104,  146  N.  Y.  Supp.  1003,  that  "the  plaintiff  to  succeed  [in  a  proceed- 
ing under  this  section]  must  establish  that  the  liquors  seized  were  kept, 
stored  or  deposited  for  the  purpose  of  unlawful  sale  or  distribution." 
It  has  also  been  held  that  "the  statute  is  a  drastic  pne  and  before  one's 
property  can  be  confiscated  under  it,  clear  and  satisfactory  proof  of 
its  violation  must  be  presented."  "The  burden  of  proving  that  fact 
was  upon  the  plaintiff."  Green  v.  Liquors  Seized,  etc.,  173  App.  Div. 
686,  160  N.  Y.  Supp.  126. 

"A  single  gift  of  liquors  is  not,  in  and  of  itself,  sufficient  to  prove 
an  unlawful  purpose  in  keeping  the  liquors ;"  an  intent  to  conceal  an 
unlawful  traffic  not  being  shown.  Green  v.  Liquors  Seized,  etc.,  173 
App.  Div.  686,  160  N.  Y.  Supp.  126. 

[2]  Under  the  foregoing  rules  it  does  not  seem  permissible  to  draw 
an  inference  that  the  liquors  in  question  were  kept,  stored  or  deposited 
for  the  purpose  of  unlawful  sale  or  distribution  from  the  bare  fact  of 
their  possession  b}^  Cristiano  within  dry  territory. 

It  follows  that  judgment  must  be  entered  dismissing  the  complaint, 
and  providing  that  such  liquors  and  the  vessels  containing  the  same  be 
returned  to  the  place  from  which  they  were  taken. 

Judgment  accordingly. 
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(109  Misc.  Sep.  207) 

In  le  HOIiDEN. 

In  re  PALMER'S  ESTATE. 

(Surrogate's  Court,  Westchester  (bounty.    November  5.  1919.) 

1.  Wiixs  ^s:>665(4)— Beqitsst  of  xmaoLD  pubuoations  and  ooPTBiaHTS  oon- 

BTBinCD. 

A  bequest  of  ''the  unsold  publications  and  copyrights"  of  testatrix's 
deceased  husband  held  not  to  include  proceeds  of  sales  made  by  testa- 
trix under  contracts  providing  for  payment  from  time  to  time,  but  pass- 
ing title  at  once. 

2,  Wills  ^a»566(l) — Bequest  of  "wsabino  afpabel"  coNsminBD. 

Bequest  of  testatrix's  ^^wearing  apparel"  held  to  include  watch  ana 
chain,  but  not  earrings,  finger  rings,  breast  pin,  or  bra9elet 

[Ed.  Note. — For  other  definitions,  see  Words  and  Phrases,  First  and 
Second  Series,  Wearing  Apparel.] 

Judicial  settlement  of  the  account  of  Stephen  Hdden,  executor  of 
I^ucia  A.  Palmer,  deceased.    Will  construed. 

Holden  &  Cavanaugh,  of  Mount  Vernon,  for  executor. 
Gabriel  Reevs,  of  Yonkers,  special  guardian. 

SLATER,  S.  [1]  Upon  this  accounting,  the  executor  and  special 
guardian  ask  for  the  construction  of  the  "twentieth"  and  "twenty- 
fifth"  clauses  of  the  will.  The  "twentieth"  clause  gives  "the  unsold 
publications  and  copyrights  of  my  late  husband."  It  appears  that 
there  are  some  unsold  publications  and  copyrights.  The  estate  is  in 
receipt  of  payments  of  royalties  for  those  that  have  been  sold  by  the 
testatrix  in  her  lifetime  under  contracts  providing  for  payment  from 
time  to  time.  The  title,  however,  passed  at  the  time  of  the  purchase, 
and  the  proceeds  of  these  sales  do  not  belong  to  the  legatee  men- 
tioned in  the  "twentieth"  clause,  but  fall  under  the  residuary  clause 
set  forth  in  the  "thirtieth"  paragraph  of  the  will. 

[2]  The  "twenty-fifth"  clause  of  the  will  gives  to  three  relatives, 
to  be  equally  divided  between  them,  certain  named  personal  property, 
including  "my  wearing  apparel."  The  question  submitted  is :  What 
is  "wearing  apparel?"  Wearing  apparel  usually  means  clotfiing  and 
garments  protecting  a  person  from  exposure.  The  personal  property 
in  question  consists  of  earrings,  finger  rings,  bar  breast  pins,  a  watch 
and  chain,  and  a  bracelet,  of  considerable  value. 

The  cases  in  the  several  states  of  the  Union  are  not  at  all  in  accord 
upon  what  should  be  included  as  "wearing  apparel"  of  a  man  or  woman. 

In  Gooch  V.  Gooch,  33  Me.  535,  it  was  held  that  a  watch  which  tes- 
tator had  been  in  the  habit  of  carrying  did  not  pass  by  a  bequest  of 
his  "wearing  apparel." 

McCormick  v.  Hudson  River  Railroad  Co.,  4  E.  D.  Smith  (N. 
Y.)  181,  held  that  "wearing  apparel"  includes  a  gold  watch,  when 
not  carried  about  the  person  in  a  trunk  while  traveling  as  an  article  of 
baggage. 

In  re  Smith  (D.  C.)  96  Fed.  832  (Texas  case),  held  that  "wearing 
apparel"  in  its  popular  sense  includes  all  articles  of  dress  generally 

^s»For  oUier  oaMt  tee  lam*  topic  A  KEY-NUMBER  in  aU  Kej-NumlMrad  DlgMto  A  ladesM 


Digitized  by  VjOOQIC 


Sur.  Ct.)  IN  BK  HOLDEN  549 

(178  N.T.S.) 

worn  by  persons  in  the  calling  and  condition  of  lifcaild  ill  the  locality 
of  the  residence  of  the  persons  claiming  the  exemption. 

In  Re  Steele,  22  Fted.  Cas.  1202,  the  court  said : 

"It  would  not  be  doing  any  great  violence  to  t^^e  meaning  of  the  term 
'wearing  apparel,'  as  used  in  the  Bankruptcy  .Act»  to  include  in  It  a  gold 
watcb  of  moderate  value." 

In  Towns  v.  Pratt,  33  N.  H,  349,  66  Am.  Dec.  727,  the  Supreme 
Court  of  New  Hampshire  said: 

"Articles  of  jewelry,  designed  to  be  worn  upon  the  person  as  omaiDents, 
are  not  /wearing  appoxBl'  in  tbe  popular  sense  of  the  term." 

And  a  breast  pin  was  held  not  exempt.  A  diamond  stud  used  for 
the  purpose  of  fastening  a  shirt  front  was  held  to  be  "wearing  ap- 
parel." 

In  re  Gemmell  (D.  C.)  155  Fed.  551  (Pennsylvania  case),  held  that 
a  diamox^d  ring  worth  sev^al  hundred  dollars,  worn  by  a  bankrupt,  is 
not  exempt  under  the  state  statute  as  "wearing  appard." 

Cases  may  be  cited  to  justify  holding* the  articles  named  to  include 
''wearing  apparel''  in  case  claim  had  been  made  under  exemption, 
tariff  laws»  or  loss  by  common  carrier.  Even  in  such  cases  there  is 
marked  discord. 

It  has  been  held  that  "wearing  apparel"  includes  jewelry  in  Sawyer 
V.  Sawyer,  28  Vt.  249,.  and  Frazier  v.  Barnum,  19  N.  J.  Eq.  316,  97 
Am.  Dec.  666,  and  does  not  include  jewelry.  In  re  Kasson,  14  Fed. 
Cas.  138,  No.  7,616;  Fox's  Appeal,  99  Pa.  382. 

Here  we  have  a  will.  Wha;t  was  the  intent  of  the  testatrix,  as 
gathered  from  the  written  document?  She  named  many  small  things, 
in  many  clauses  in  her  will,  as  gifts  to  many  friends,  and  relatives. 
Had  she  intended  to  give  these  jewels,  all  of  .some  considerable  value, 
she  undoubtedly  would  have  said  so. 

There  is  no  case  in  our  state  courts  tq  assist  in  solving  the  instant 
case.  There  is  no  reason  whv  a  special  or  technical  meaning,  rather 
than  the  ordinary  meaning  of  "wearing  apparel,"  should  be  given  to 
the  term  as  used  in  the  will.  Therefore  I  shall  follow  the  ruling  in 
Dox's  Estate,  30  Pa.  Super.  Ct.  393,  as  being  sound  and  reasonable.    , 

In  New  York  state  the  General  Business  Law,*  relating  to  hotels  and 
boarding  houses  and  to  the  responsibility  of  innkeepers,  names  money, 
jewels,  or  ornaments,  in  section  200,  as  property  that  should  be  placed' 
in  the  personal  possession  of  the  innkeeper  of  the  inn,  and,  by  section 
201,  limits  the  loss  of  clothing  liability  under  the  words  "wearing  ap- 
parel, goods  or  merchandise." 

I  shall  hold  that  the  watcH  and  chain  passed  as  "wearing  apparel'* 
under  the  "twenty-fifth**  clause  of  the  will,  and  that  the  other  jewelry, 
earrings,  finger  rings,  and  breast  pin  do  not  fall  within  the  definition  of 
the  words  "wearing  apparel,"  and  paiss  under  the  "thirtieth"  clause  of 
the  will,  which  is  a  gift  of  all  the  rest,  residue,  and  remainder  of  the 
property  of  the  decedent 

^  Conaol.  lAW,  o.  SO. 
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(Sarrogate'8  Court,  Ncfw  Tork  County*    November  6,  1910.) 

1.  Wnxe  ^=»680— Trust  fund;  how  pbovided. 

Where  a  clause  provided  that  It  was  testator's  Intentloii  to  provide  for  t 
trust  fund  in  one  of  the  two  distinct  ways  set  forth,  hut  <me  way  oould 
be  adopted,  and  resort  In  part  could  not  be  had  to  both  ways. 

2.  Wills  ^=s>439 — Intent  of  testatob. 

In  construing  a  will,  intentl<»  of  testator,  as  expressed  in  will, 
governs. 

3.  Wills  ^s»684(7V~TBnsT  fbovioioh;  aooeual  of  bight  to  xnooiib. 

Where  will  provided  for  trust  fund,  with  directions  to  pay  income  to 
wife,  with  proviso  that,  if  estate  was  not  sufllcient  to  pay  all  beqnestB, 
trustee  should  pay  over  income  from  certain  portion  of  audi  fund  to 
stepdaughter  "during  her  life,"  and  where  estate  was  not  sufficient  for 
payment  of  all  bequests,  making  inoperative  provision  for  stepdaughter 
made  conditional  upon  estate  being  suffiMeat,  gift  to  stepdaughter  was  a 
present  gift,  taking  effect  upon  testator's  death,  and  not  upon  wife^ 
death. 

4.  Wills  ^spIIO    Constbuctiow  against  intbstact. 

The  court,  in  construing  a  will,  will  favor  a  construction  that  will 

avoid  intestacy,  but  in  so  doing  will  not  go  to  the  extent  of  refashig  xo 

give  effect  to  the  testator's  plain  language,  and  of  adding  a  substantial 

clause  to  the  wilL 

5»  Wills  ^=s>441 — Unaicbiottottb  words  not  oontiiolled  bt  ciBctJicsTANCsa. 

The  plain  and  unambiguous  words  of  the  will  must  prevail  over  a 
doubtful  construction,  based  on  the  situation  or  circumstances  of  the  tes- 
tator or  of  the  estate. 

In  the  matter  of  the  estate  of  John  A.  Davis.  Proceeding  to  construe 
will  and  codicil  of  John  A.  Davis.    Decree  ordered. 

Bigelow  &  Wise,  of  New  York  City  (Henry  A.  Wise  and  Ernest  A. 
Bigelow,  both  of  New  York  City,  of  counsel),  for  executor. 

Frueauff,  Robinson  &  Sloan,  of  New  York  City  (Charles  A.  Fruc- 
auff  and  Robert  S.  Sloan,  both  of  New  York  City,  of  counsel),  for 
widow  and  legatee  and  stepdaughter  and  legatee. 

Alvin  M.  Higgins,  of  New  York  City  (Louis  S.  Harris  and  Randolph 
N.  Souffront,  both  of  New  York  City,  of  counsel),  for  sister  and  lega- 
tee. 

Edward  J.  Downing,  of  Mineda,  for  niece  and  legatee  and  nephew 
and  legatee 

Hardin  &  Hess,  of  New  York  City  (Harold  B.  Elgar,  of  New  York 
City,  and  Clarence  H.  Knapp,  of  Saratoga  Springs,  of  counsel),  for 
half-brother  of  the  decedent. 

Charles  M.  Bleecker,  of  New  York  City,  special  guardian  for  in- 
fant children  of  deceased  nephew. 

COHAILAN,  S.  This  is  a  proceeding  to  construe  the  will  and  codicil 
of  John  A.  Davis,  who  died  December  28,  1918,  leaving  a  widow,  a 
stepdaughter,  a  sister,  brothers,  nieces,  and  nephews  of  Ae  full  blood, 
a  brother  of  the  half  blood,  and  children  of  a  deceased  brother  of  the 
half  blood. 

^=9For  oUier  cases  see  same  topic  A  KBT-NUMBER  in  aU  Key-Numbered  Digests  4  Indexes 
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The  undisputed  provisions  of  the  will  bequeath  a  total  of  $102,000, 
including  $25,000  outright  to  the  widow,  $25,000  to  the  sister  of  the 
full  blood,  $25,000  in  trust  for  the  benefit  of  a  brother  of  the  full  blood 
and  two  trust  funds  of  $12,500  each  for  two  children  of  a  deceased 
brother  of  the  full  blood. 

The  parts  of  the  codicil  in  dispute  contain  further  trust  provisions 
ag^gregating  $300,000  for  the  benefit  of  the  widow  and  stepdaughter. 
If  the  estate  was  sufficient  to  pay  all  bequests  in  full,  the  codicil  pro- 
vided a  trust  fund  for  the  life  benefit  of  the  widow  in  the  sum  of 
$200,000,  with  remainder  to  testator's  sister,  niece,  and  nephew,  and 
after  the  death  of  the  widow,  an  additional  trust  fund  of  $100,000  for 
the  stepdaughter.  By  the  "third"  paragraph  of  the  codicil  the  widow 
is  bequeathed  the  income  for  life  from  a  trust  fund  of  $200,000,  with 
remainder  over,  '^cepting  and  providing,  however/'  that  if  the  estate 
was  insufficient  to  pay  all  bequests  in  full,  the  stepdaughter  is  to  re- 
ceive the  income  of  a  trust  fund  of  $100,000  *'of  said  $200,000  during 
her  life.    *    *    *'• 

There  was  no  residuary  clause,  and  there  results  a  perplexing  situa- 
tion by  reason  of  the  fact  that  the  estate  is  not  sufficient  to  provide  the 
specific  trust  funds  of  $200,000  and  $100,000  for  the  widow  and  step- 
daughter, respectively,  which  were  e^ressly  conditioned  upon  the  es- 
tate being  sufficient  to  pay  all  bequests,  and  yet  the  estate  is  about  $60,- 
000  in  excess  of  the  express  bequests  which  constituted  the  alternative 
I)rovisions  in  the  event  that  the  estate  was  insufficient  to  set  up  the 
$200,000  trust  for  the  widow  and  the  additional  trust  of  $100,000  for 
the  stepdaughter,  after  the  death  of  the  widow.  The  estate  left  by 
the  testator  is  about  $362,000.  The  sum  required  to  pay  all  the  be- 
quests in  the  will  is  $402,000. 

The  chief  difficulty  arises  in  connection  with  the  provisions  for  Amo 
Pauline  Sessions,  the  daughter  of  the  widow  and  the  testator's  step- 
daughter.   The  codicil  provides : 

"It  is  my  intention  to  provide  tor  said  Amo  Pauline  Sesakns  hereinabove 
mentioned,  one  (1)  smn  only  ot  one  hundred  thousand  (1100,000.00)  dollars,  in 
one  of  the  two  ways  and  manner  above  set  forth." 

[1]  All  parties  are  agreed,  and  of  course  there  is  no  doubt,  that, 
whatever  the  construction  adopted,  there  must  be  provided  a  $100,000 
trust  fund  for  the  stepdaughter.  It  is  very  clear  that  the  provision  for 
her  must  be  arrived  at  "in  one  of  the  two  ways  and  manner  above 
set  forth." 

These  two  distinct  and  separate  ''ways"  are  found  in  the  "third"  and 
"fif  A"  paragraphs  of  the  codicil.  There  can  be  no  doubt  that  one  and 
only  one  of  these  two  ways  must  be  adopted.  The  directions  are  too 
precise  to  admit  of  providing  the  fund  by  resort  in  part  to  both  ways 
specified.  It  is  contrary  to  testator's  express  wishes  to  adopt  one  way 
and  part  of  anodier  way,  and  make  provision  for  the  stepdaughter  by 
attempting  to  fit  or  piece  together  or  harmonize  the  two  absolute  al- 
ternatives. In  my  opinion,  such  a  procedure  would  not  be  warranted, 
even  in  an  effort  to  avoid  a  finding  of  partial  intestacy.  That  would 
be  to  add  to  the  will  a  clause  or  clauses  expressly  contrary  to  the  tes- 
tator's precisely  expressed  intention  to  make  the  provision  **in  one  of 
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the  two  ways  and  manner  above  set  forth."  Language  so  precise  and 
definite  must  prevail  over  any  general  intention  that  rests  upon  pre- 
sumption or  conjecture.  It  is  5ie  intention  as  expressed  in  the  will 
that  governs. 

[2]  The  manner  provided  in  the  "fifth"  paragraph  of  the  codicil 
is  that  by  which  a  $200,000  trust  fund  would  be  set  up  for  the  life 
benefit  of  the  widow  and  after  her  death  an  additional  sum  of  $100,000 
would  be  provided  for  the  life  benefit  of  the  stepdaughter.  But  this 
scheme  is  to  be  operative  "in  the  event  that  my  estate  shall  be  suffi- 
cient to  pay  all  of  the  bequests  in  my  said  will  provided  in  f  ulL"  Th^ 
bequests  in  the  will  and  codicil  aggregate  $402,000,  and  the  estate  at 
the  testator's  death  amounted  to  about  $360,000.  Ai^;ument  is  un- 
necessary therefore  to  demonstrate  that  the  estate  is  not  sufficient  to 
pay  all  of  the  bequests  in  full  and  that  this  "fifth"  paragraph  is  not  to 
be  considered  as  "one  of  the  two  ways"  above  mentioned. 

[3]  The  only  other  way  mentioned  in  the  will  is  found  in  the  "third" 
paragraph  of  the  codicil.  This  is  the  only  plan,  therefore,  that  may  be 
followed.    The  "third"  paragraph  is  as  follows : 

"I  give  to  my  trustee,  the  Dollar  Savings  &  Trust  Oompany  of  Youngs- 
town,  Ohio,  in  trust,  however,  the  sum  of  two  hundred  thousand  ($200,000.00) 
dollars,  to  invest  and  keep  the  same  invested,  and  pay  over  the  income  or  In- 
terest thereof  to  my  wife,  Frances  R.  Davis,  during  her  life,  and  at  her  death 
I  give  and  bequeath  said  two  hundred  thousand  ($200,000.00)  dollars  to  my 
sister,  Jane  Davis  Orth,  and  my  niece^  Helen  J.  Davis,  and  my  nephew,  Fred 
Davis,  equally,  share  and  share  aUke,  excepting  and  providing,  however,  that 
if  my  said  estate  shall  not  be  sufficient  to  carry  out  all  of  the  beQueists  of  my 
said  will  in  full,  then  and  in  that  case  I  direct  that  my  trustee  pay  over  to 
Amo  Pauline  Sessions,  daughter  of  my  wife,  the  interest  and  income  of  one 
hundred  thousand  ($100,000.00)  dollars  of  the  said  two  hundred  thousand 
($200,000.00)  dollars  during  her  life,  and  at  her  death  I  give  and  bequeacn 
said  one  hundred  thousand  ($100,000.00)  dollars  to  her  child  or  children, 
share  and  share  alike.  If,  however,  she  shall  die  without  issue,  then  and  in 
that  case  X  give  and  bequeath  said  one  hundred  thousand  ($100,000.00)  dollars 
to  my  sister,  Jane  Davis  Orth,  and  my  nephew,  Fred  Davis,  and  my  niece, 
Helen  J.  Davis,  equally,  share  and  share  alike.  I  also  give,  devise  and  be- 
queath the  balance  of  said  sum  of  two  hundred  thousand  ($200,(X)0.00)  col- 
lars, to  wit,  one  hundred  thousand  ($100,(K)0.00)  dollars,  to  my  said  sister, 
Jane  Davis  Orth,  and  my  niece,  Helen  J.  Davis,  and  my  nephew,  Fred  Davis, 
equally,  share  and  share  alike,  to  be  paid  after  the  death  of  my  wife." 

The  above  is  plain  and  explicit.  A  total  sum  of  $200,000  is  to  b^ 
provided  in  trust  for  both,  the  widow  and  stepdaughter.  The  gift  to 
the  stepdaughter  is  as  much  a  present  gift  as. the  gift  to  the  widow,  and 
there  is  no  dispute  as  to  when  the  gift  for  the  widow  takes  eifect.  A 
construction  that  preserves  the  whole  $200,000  for  the  benefit  of  the 
widow  during  her  life,  with  further  provision  for  the  stepdaughter 
after  her  mother's  death,  or  which  provides  $100,000  as  a  trust  for  the 
stepdaughter  with  more  than  $1(X),000  for  the  benefit  of  the  widow, 
adds  to  the  said  "sum  of  $200,(XX)  so  expressly  provided  as  the  total 
trust  provision  for  both  mother  and  stepdaiighter."  This  is  repugnant 
to  the  plain  language  of  the  will,  which  limits  the  total  provision  for 
the  life  of  the  widow  and  the  stepdaughter  to  $200,000.  A  construc- 
tion that  postpones  the  erection  of  the  trust  for  the  stepdaughter  until 
after  the  death  of  the  wife  does  violence  to  the  unambiguous  language 
pf  the  will,  which  plainly  makes  the  bequest  to  the.stei^aughter  "dur- 
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ing  her  life."  The  only  condition  is  that  the  estate  be  sufikricnt  to  pay 
all  bequests  in  full.  This  event  is  determinable  at  the  death  of  the 
testator  and  not  at  the  death  of  the  widow.  The  time  when  the  trust 
for  the  stepdaughter  takes  effect  is  at  the  death  of  the  testator.  In  the 
**fifth"  paragraph  it  is  made  plain  that  the  trust  provided  for  the  step- 
daughter was  not  to  take  effect  until  after  the  death  of  the  widow,  and 
in  the  controlling  third  paragraph  it  is  equally  clear  that  the  trust  for 
the  benefit  of  the  stepdaughter  is  a  present  and  is  not  a  future  gift. 

In  my  opinion,  therefore,  the  construction  required  by  the  language 
of  the  will  is  that,  in  addition  to  the  $25,000  bequest  to  her,  the  widow 
is  the  life  beneficiary  of  a  trust  in  the  sum  of  $100,000  effective  at  the 
death  of  the  testator,  with  remainder  to  the  sister,  niece  and  nephew ; 
and  that  the  stepdaughter,  Amo  Pauline  Sessions,  is  the  life  beneficiary 
of  a  trust  for  $100,000  effective  at  the  death  of  the  testator  with  re- 
mainder as  provided  in  said  "third"  paragraph  of  the  codicil.  This  con- 
struction leaves  the  excess  of  the  estate  over  $302,000,  unbequcathed, 
and  as  there  is  no  residuary  clause,  it  follows  that  a  testator  died  in- 
testate as  to  such  excess. 

[4]  Although  it  is  the  duty  of  the  court  to  favor  a  construction 
that  will  avoid  intestacy,  the  effort  in  that  direction  should  not  go 
to  the  extent  of  refusing  to  give  effect  to  the  testator's  plain  language 
and  of  adding  a  substantial  clause  to  the  will. 

[5]  The  testator  may  not  have  intended  any  part  of  his  estate  to  go 
to  his  brother,  who  he  stated  was  amply  provided  for,  and  he  may  not 
have  intended  any  relative  of  the  half  blood  to  share  in  his  estate,  but 
his  will  must  be  construed  in  the  light  of  its  dispositive  provisions  rath- 
er than  what  is  thought  to  have  been  in  the  mind  of  the  testator. 
The  plain  and  unambiguous  words  of  the  will  must  prevail  over  a 
doubtful  construction  based  on  the  situation  or  circumstances  of  the 
testator  or  of  the  estate.  Even  if  there  were  evidenced  in  this  will  a 
general  intention  to  dispose  of  the  entire  estate,  such  general  intention 
could  not  enlarge  a  particular  provision  beyond  its  ordinary  or  legiti- 
mate meaning. 

It  may  be  noted  that,  if  the  estate  had  exceeded  $402,000,  there 
would  be  no  doubt  at  all  that  there  would  have  been  intestacy  as  to  the 
excess  over  $402,000. 

The  construction  found  is  not  advocated  by  any  of  the  parties  in  its 
entirety,  and  is  more  favorable  to  the'  stepdaughter  than  is  argued  for 
her  by  her  attorneys.  The  attorneys  for  the  stepdaughter  are  the  at- 
torneys for  the  widow,  and  under  their  theory  of  construction  the 
widow  is  the  life  beneficiary  in  a  trust  of  $200,000;  the  daughter  hav- 
ing a  life  interest  in  $100,000,  contingent  upon  her  surviving  her  moth- 
er. There  is  considerable  adversity  of  interest  between  the  mother's 
and  daughter's  interests  in  the  various  theories  of  construction  present- 
ed to  the  court,  and  ordinarily  such  adversity  of  interest  would  require 
the  daughter  and  mother  to  be  represented  by  separate  attorneys.  The 
fact  that  the  stepdaughter  through  her  mother's  attorneys  does  not 
urge  her  claim  to  the  full,  while  advocating  the  greatest  possible  ad- 
vantage for  her  mother,  does  not  affect  the  duty  of  the  court  to  give 
effect  to  what  it  considers  the  true  construction  of  the  will  and  codicil. 

Settle  decree  on  notice. 
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(109  Misc.  Bep.  267) 

In  re  MIIXBR'S  ESTATE. 

I  (Surrosrate's  Oourt,  New  York  County.     November  18,  1919.) 

1.  Taxation  ^=9879(1) — ^Tbansiteb  tax;  trust  deeds. 

Where  grantor  in  trust  deed  reserves  right  to  revoke  the  deed  and 
'  terminate  the  trust,  the  transfer  is  subject  to  the  operation  of  the  stat- 

ute, which  provides  for  taxation  of  transfers  made  in  omtemplatlon  of 
death,  or  intended  to  take  ^Eect  in  possession  or  enjoyment  at  death. 

2.  Taxation  ^=3>876(1) — Transfbb  tax  ;  tbanbubr  to  oitt  tob  hospitau 

A  transfer  of  property  to  a  city  for  the  establishment  of  a  hospital  was 
not  exempted  from  taxation  by  Tax  Law,  |  221,  relating  to  charities, 
etc. ;  exemption  under  such  statute  being  determined  by  the  identity  of 
the  beneficiary,  and  not  by  the  purpose  of  the  transfer. 

3.  Taxation  ^=9867(1) — Tbansteb  tax  ;  pbopxbtt  or  nonbbbidbnt. 

A  trust  deed  executed  by  a  son  of  deceased  was  subject  to  a  transfer 
tax,  although  son  was  a  nonresident  and  was  given  possession  of  the  se- 
curities prior  to  execution  thereof,  where  deceased  was  to  receive  the 
income  of  the  trust  property  for  life,  and  had  power  of  revocation;   the 
>  son  being  only  an  intermediary. 

In  the  matter  of  the  estate  of  Andreas  M.  Millef,  deceased.    The 
I  United  States  Trust  Company  and  others  appeal  from  a  report  of  the 

transfer  tax  appraiser  and  an  order  fixing  the  tax.  Order  fixing  trans- 
fer tax  reverse4,  and  report  remitted  to  appraiser,  to  have  certain 
property  included  among  the  taxable  assets  of  the  estate  of  the  dece- 
dent. 

Stewart  &  Shearer,  of  New  York  City  (McCready  Sykes  and  George 
L.  Shearer,  both  of  New  York  City,  of  counsel),  for  executors  and  for 
city  of  Duluth,  Minn. 

Lafayette  B.  Gleason,  of  New  York  City  (Schuyler  C.  Carlton,  of 
New  York  City,  of  counsel),  for  state  comptroller. 

COHALAN,  S.  Appeals  have  been  taken  by  the  United  States 
Trust  Company,  as  executor  of  the  last  will  and  testament  of  the  above- 
named  decedent,  by  the  city  of  Ehiluth,  and  by  the  state  comptroller, 
respectively,  from  the  report  of  the  transfer  tax  appraiser  and  the  or- 
der fixing  the  tax  herein. 

The  decedent  died  a  resident  of  this  state  on  May  22,  1917.  He  left 
a  net  estate  of  $77,963.45.  There  is  included  as  taxable,  in  the  report 
of  the  transfer  tax  appraiser,  additional  property  of  the  value  of  over 
$1,500,000  transferred  by  three 'deeds  of  trust  made  by  decedent  in 
his  lifetime,  and  dated,  respectively,  December  26,  1914,  January  5, 
1917,  and  January  9,  1917.  The  executor  appeals  on  the  ground  that 
these  transfers  were  not  taxable.  The  decedent  also  transferred  by 
deed  of  trust  property  of  the  value  of  about  half  a  million  dollars, 
which  is  not  included  among  the  taxable  assets  of  his  estate,  and  as  to 
which  no  appeal  is  taken  by  the  state  comptroller.  A  trust  deed  dated 
March  11,  1907,  of  property  of  the  value  of  $408,000  was  executed  by 
Athol  M.  Miller,  son  of  decedent.  The  state  comptroller  appeals  on 
the  ground  that  the  appraiser  has  not  reported  the  transfer  as  taxable, 
claiming  that  the  securities  which  formed  the  corpus  of  the  trust  were 
the  property  of  decedent,  and  that  the  transfer  was  in  legal  eflFect 
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the^decedent's  act.  The  city  of  Duluth  appeals  on  the  ground  that  the 
trust  fund  of  $595,250,  in  which  it  has  the  remainder  interest  under  the 
trust  deed  of  January  5,  1917,  is  exempt  from  taxation. 

The  value  of  the  property  included  in  all  the  trust  deeds  mentioned 
above  is  nearly  $2,500,000.  The  executor  contends  that  the  only  tax- 
able property  of  the  decedent  is  the  net  estate  of  whidi  he  died  possess- 
ed, $77,963.45. 

[1  ]  The  deeds,  dated  respectively  December  26, 1914,  and  January  9, 
1917,  have  the  following  provision,  which  is  identical  in  the  two  in- 
struments: 

"The  party  of  the  first  part  refierves  the  right  at  any  time  during  his  life- 
time, by  an  instrnm^it  In  writing  under  his  hand  and  seal,  and  duly  ac- 
imowledged  so  as  to  authorise  it  to  be  recorded,  to  revoke  thlg  trtnt  deed  and 
to  terminate  the  trust  hereby  created,  and  thereupon  to  receive  from  the  party 
of  the  second  part  all  the  trust  property,  principal  and  income,  then  in  its 
hands.*' 

It  is  contended  by  the  state  comptroller  that  this  reservation  to  the 
grantor  in  the  two  deeds  of  the  power  of  revocation  subjects  the  trans- 
fers to  the  operation  of  the  statute  which  provides  for  their  taxation 
when  made  in  contemplation  of  death  or  intended  to  take  effect  in 
possession  or  enjoyment  at  death.  The  learned  counsel  for  the  execu- 
tor relies  on  the  decision  of  the  Court  of  Appeals  in  Matter  of  Masury, 
159  N.  Y.  532,  53  N.  E.  1127,  affirming,  without  opinion,  28  App.  Div. 
580,  51  N.  Y.  Supp.  331,  in  support  of  the  claim  that  the  property 
transferred  by  the  trust  deed  is  not  taxable. 

The  question  of  the  liability  to  the  transfer  tax  of  property  conveyed 
by  deeds  of  trust  was  again  presented  for  determination  to  the  Court 
of  Appeals  very  soon  after  its  affirmance  of  the  decision  of  the  Appel- 
late Division  in  the  Matter  of  Masury,  supra.  In  the  case  referred  to 
(Matter  of  Bostwick,  160  N.  Y.  489,  55  N.  E.  208)  the  transfer  was 
held  taxable.  In  the  Masury  Case  the  power  to  revoke  the  trust  was 
alone  reserved.  In  the  Matter  of  Bostwidc  the  dcmor  retained  the 
right  to  alter  or  amend  the  provisions  of  the  trust  deed,  to  withdraw  or 
exchange  the  securities  which  made  up  the  fund  and  to  control  their 
disposition  and  sale.  The  decision  of  the  court  in  the  Masury  Ca^e  is 
discussed  at  considerable  length  in  the  Bostwick  Case,  in  which  Judge 
Gray,  writing  the  opinion  of  the  court,  says  (160  N.  Y.  page  493,  55 
N.  E.  210): 

'The  affirmance  of  the  decision  In  the  Masnry  Case  may  seem  to  have  com- 
mitted this  court  to  Tiews  which  support  the  contention  now  made  in  be- 
half of  these  appellants ;  but  if  that  be  so,  it  is  an  erroneous  inference  from 
that  decision.  I  think  that  we  may  have  gone  too  far  in  generally  affirming 
the  Masury  decision ;  certainly  the  limit  was  then  reached,  beyond  which  the 
courts  could  not  go  within  emasculating  the  provisions  of  the  statute.  Wo 
thought  there  was  some  reason  in  the  facts  of  the  Masury  Case  for  finding  an 
intention  in  the  donor  to  make  an  absolute  transfer  of  property  during  his 
life,  which  the  mere  reservation  of  a  power  to  revoke  wos,  of  itself,  insuffi- 
cient to  negative." 

There  are  no  facts  in  the  present  proceeding,  as  there  evidently  were 
in  the  Masury  Case,  which  would  show  that  the  donor  intended  to 
make  an  absolute  transfer  of  his  property,  notwithstanding,  his  reser- 
vation of  the  power  of  revocation.    The  gift  could  not  be  absolute  and 
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revocable  at  the  same  time-  The  liability  to  the  transfer  tax  of  the 
property  set  over  by  the  two  instruments  now  under  consideration  is 
governed  by  the  decision  in  Matter  of  Bostwick,  supra.  Neither  in  the 
present  nor  in  the  Bostwick  Case  was  it  provided  by  the  trust  deed 
that  any  part  of  the  principal  or  income  from  the  fund  was  to  be  paid 
to  the  donor  in  his  lifetime,  so  that  the  only  effect  of  his  death,  as  far 
as  the  interests  of  the  beneficiaries  of  the  trusts  were  concerned,  was 
to  remove  the  possibility  of  interference  by  the  donor  and  to  make  se- 
cure their  enjoyment  of  his  bounty.  It  was  necessarily  by  reason  of 
this  termination  by  the  death  of  the  donor  of  the  power  to  affect  the 
enjoyment  of  the  trust  by  the  beneficiaries,  and  on  this  ground  alone 
that  the  court  held  in  the  Bostwick  Case  that  the  donor  intended  that 
the  transfer  should  take  effect  at  his  death.  It  cannot  be  asserted  with 
reason  diat  the  reservation  of  the  power  to  alter  or  amend  retained  by 
Bostwick  is  to  be  deemed  an  indication  by  him  of  an  intention  that 
the  gift  was  to  take  effect  at  death,  while  the  reservation  by  the  donor 
of  the  power  of  revocation  in  the  trust  deeds  now  before  us  is  not  to 
be  so  considered.  The  execution  of  a  simple  instrument  by  Mr.  Miller 
could  deprive  the  beneficiaries  of  all  interest  in  the  fund,  and  it  was  not 
until  he  died  that  their  possession  was  complete  and  secure.  The 
trust  deed  was  "just  as  capable  of  revocation  as  a  will  would  have 
been."  Matter  of  Dana;  215  N.  Y.  461,  109  N.  E.  557.  I  am  of  the 
opinion  that  the  transfers  by  the  trust  deeds,  dated  respectively,  Decem- 
ber 26,  1914,  and  Jianuary  9,  1917,  were  made  to  take  effect  in  posses- 
sion and  enjoyment  at  death  of  the  decedent 

[2]  By  tfie  dee4,  dated  January  5,  1917,  decedent  transferred  to  the 
United  States  Trust  Company,  as  trustee,  securities  of  the  value  of 
somewhat  less  than  $600,000  in  trust  to  pay  the  income  to  the  dece- 
dent during  his  life  and  at  his  death  "to  transfer  and  pay  over  said 
securities  and  property  to  the  city  of  Duluth,  Minnesota,  for  the  es- 
tablishment of  a  free  and  public  hospital  and  dispensary  in  a  cheerful 
and  convenient  location  within  the  city  for  secular  use  and  benefit  of 
worthy  sick  and  helpless  poor  without  distinction  of  sex^  color,  creed 
or  nationality  who  are  not  afflicted  with  any  loathsome  of  contagious 
disease." 

The  right  to  revoke  the  trust  and  to  regain  the  ownership  of  the 
property  was  reserved  by  the  decedent.  For  this  reason,  and  also  be- 
cause of  the  life  interest  retained  by  the  donor  in  the  fund,  the  pnn- 
cipa!  is  taxable  as  a  transfer  to  take  effect  at  death  (Matter  of  Keeney, 
194  N.  Y.  281,  87  N.  E.  428),  unless  the  city  of  Duluth  comes  under 
the  classification  of  beneficiaries,  transfers  to  which  or  to  whom  are 
specifically  exempted  from  taxation  by  the  statute. 

Section  221  of  the  Tax  Law  (Consol.  Laws,  c.  60)  provides: 

"Any  property  devised  or  bequeathed  •  •  •  to  any  reUglous,  education- 
al, library,  charitable,  missionary,  benevolent,  hospital  or  infirmary  cor- 
poration, wherever  incorporated,  *  •  •  shaU  be  exempted  from  and  not 
subject  to  the  provisions  of  this  article." 

Under  this  section  the  exemption  is  to  be  determined  by  the  identity 
of  the  beneficiary  and  not  by  the  purpose  of  the  transfer.  Matter  of 
Palmer,  33  App.  Div.  307,  53  N.  Y.  Supp.  847. 
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The  city  of  Duluth  is  a  municipal  corporation,  and  not  a  hospital 
corporation,  and  does  not  come  within  the  exemption  provided  for  in 
section  221.  The  transfer  to  it  by  the  deed  of  trust,  dated  January  5, 
1917,  is  taxable. 

[3]  The  deed  of  Athol  M.  Miller,  the  son  of  decedent  to  the  United 
States  Trust  Ccnnpany  as  trustee,  gives  the  income  from  the  trust 
fund  of  $408,000  to  the  decedent  for  life  and  on  his  death  to  the  gran- 
tor's mother  for  life  and  on  her  death  to  the  grantor,  if  living,  and  if 
not  living  to  the  grantor's  issue,  and  if  no  issue  to  designated  charitable 
institutions.  The  son,  who  predeceased  his  father,  was  at  the  time 
of  his  death  a  nonresident  of  this  state. 

The  facts  bearing  upon  the  execution  of  this  deed  were  developed 
by  the  testimony  of  an  officer  of  the  Van  Norden  Trust  Company,  the 
trustee  named  m  the  trust  deed,  in  an  action  brought  in  the  Supreme 
Court  involving  the  right  to  the  accrued  income  under  the  deed  of 
trust,  in  which  the  Equitable  Trust  Company  was  the  plaintiff  and 
Annie  E.  Miller,  the  widow  of  decedent,  the  defendant.  The  testi- 
mony, a  transcript  of  which  was  introduced  in  evidence  before  the 
transfer  tax  appraiser  by  stipulation  of  the  parties,  is  in  part  as  fol- 
lows : 

'*Q.  Did  Mr.  MUler  consult  or  confer  with  you  about  the  creation  of  any 
trust  in  1907?    A.  The  father  or  son  are  you  talking  about? 

''Q.  Mr.  Andreas  M.  MUler,  the  father.     A.  Yes. 

"Q.  Did  he  teU  you  what  he  desired  to  do,  what  he  desired  to  accomplish? 
A.  Yes. 

"Qi.  What  did  he  teU  you?  A.  He  said  that  he  wished  to  arrange  for  a  dis- 
tribution of  his  propertj  whUe  he  was  alive  so  that  there  would  be  no  law- 
suits about  it  after  he  died. 

**Q.  And  were  trust  agreements  executed  at  that  time  by  Mr.  MUler?  A. 
Yes,  I  think  he  executed  one  himself,  if  I  remember  It,  and  one  through  his 
son.    It  was  executed  by  the  son ;  I  mean  the  son. 

"Q.  I  show  you  plaintiff's  Exhibit  A  of  this  date,  and  ask  you  if  you  have 
ever  seen  that  document  before?    A.  Yes. 

*'Q.  Did  Mr.  Miller  consult  you  or  ooncur  with  you  about  the  execution  of 
that  document?    A.  He  did. 

"Q.  That  document  is  executed  by  the  son,  is  it  not?    A.  Yes. 

**Q.  Were  the  securities  mentioned  in  that  deed  of  trust  placed  in  your 
hands  or  in  the  hands  of  the  trust  company,  to  your  knowledge?    A.  Yes. 

"Q.  By  whom?    A.  By  the  son — ^when  he  executed  that  trust. 

*'Q.  Did  Mr.  Miller  or  the  son  inform  you  whose  securities  they  were  that 
were  being  placed  there?  A.  Yes;  they  were  very  positive  about  that. 
•    •    • 

•The  Court:  You  may  teU  what  they  said.  A.  The  father  said  that  he  had 
given  to  his  son  certain  securities  absolutely  without  any  qualification  or 
condition,  that  they  were  his  absolutely.  And  he  said  that  the  son  would  be 
in  the  next  day  to  turn  over  those  securities  annexed  to  the  certificate  of 
trust.  And  the  son  came  in  and  delivered  the  securities  to  us,  and  we  received 
them  as  the  property  of  the  son. 

"Q.  What  had  Mr.  Andreas  M.  MUler  previously  said  to  you  about  the  dis- 
position of  his  property  in  this  way  in  addition  to  what  you  have  said?  A. 
Well,  he  said  that  he  wanted  the  income  to  go  to  him  during  his  life  because 
he  thought  that  was  safer:  if  he  gave  it  to  them  and  they  supported  him 
they  might  get  tired  of  supporting  him.  He  was  a  man  of  considerable  hu- 
mor. And  he  said  I  want  to  have  the  income  while  I  am  alive,  but  when  I 
am  through  with  it  I  want  it  to  go  to  the  people  for  whom  it  was  intendea. 

"Q.  Did  he  mention  his  wife  and  his  desire  to  provide  for  her,  anything  in 
that  connection?  A.  Yes,  he  said  very  specifically  that  he  was  providing  for 
his  wife,  that  he  wanted  us  to  get  the— that  this  was  a  trust  practically  for 
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ber,  but  he  wanted  the  Income  reseryed  for  hipiBelf  while  he  lived,  hot  fhat 
on  his  death  he  wanted  everything  to  go  to  her  that  he  personally  did  not  get.** 

The  testimony  dearly  reveals  the  fact  that  the  son,  whose  posses- 
sion of  the  securities  was  limited  to  the  brief  space  of  a  day,  was 
acting  as  the  mere  medium  for  the  disposition  of  property  belonging  to 
his  father.  The  transaction  is  accurately  described  by  the  witness 
above  quoted  in  stating  that  the  decedent  executed  the  instrument 
"through  his  son."  Even  the  right  to  revoke  the  trust  is  expressly 
given  to  the  father,  as  well  as  reserved  to  the  son,  in  the  deed.  The 
transfer  of  the  securities  was  as  much  the  act  of  decedent  as  if  be  had 
been  named  as  the  grantor  and  had  signed  the  instrument. 

In  writing  the  opinion  of  the  court  in  Matter  of  Keeney,  supra, 
Chief  Judge  Cullen  said  (page  287  of  194  N.  Y.  [87  N.  E.  429]): 

"It  is  true  that  an  ingenious  mind  may  devise  other  means  of  avoiding  an 
Inheritance  tax,  but  the  one  conunonly  used  is  a  transfer  with  reservation 
of  a  life  estate." 

An  illustration  of  the  operation  of  the  "ingenious  mind"  is  aflForded 
by  the  present  instance.  If  it  were  not  for  die  disclosure  of  the  facts 
in  the  record  now  before  the  court,  the  device  might  have  been  suc- 
cessfully applied. 

The  scheme  by  which  this  evasion  of  the  Tax  Law  was  attempted 
would,  if  countenanced,  unquestionably  be  the  one  most  frequently  re- 
sorted to  as  affording  the  simplest  method  of  avoiding  the  payment  of 
the  tax;  the  only  requisite  for  its  accomplishment  being  an  absolute 
reliable  intermediary  who  is  a  nonresident  of  this  state.  The  transfer 
by  the  deed  of  trust  dated  March  11,  1907,  was  a  disposition  by  the 
decedent  of  his  own  property.  As  the  income  from  the  fund  was  to 
be  paid  to  the  decedent  during  his  life,  the  transfer  is  taxable.  Mat- 
ter of  Keeney,  supra. 

The  order  fixing  the  transfer  tax  is  reversed,  and  the  report  is  re- 
mitted to  the  appraiser,  for  the  purpose  of  including  the  property 
transferred  by  the  deed  of  trust  dated  March  11,  1^7,  among  the 
taxable  assets  of  the  estate  of  decedent 

Settle  order  on  notice. 
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a08  Mise.  Bep.  4S7) 

In  re  GT7ITBBAS'  BSTATH 

(Bonrogate^s  Court,  New  York  County.    Ausust,  1919^) 

Taxation  4b»895(7)— Dbduotion  nou  ueoaot  or  taxes  paid  to  voubiqm 

BTATS. 

Inheritance  taxes  paid  to  foreign  states  should  be  deducted,  from  the 
legacies  that  are  taxed  In  such  state,  and  not  from  the  gross  estate  as 
an  expense  of  administration;  and  where  the  order  fixing  the  tax  does 
not  specifically  state  the  amount  on  each  legacy,  the  tax  should  be  de« 
ducted  from  the  respective  legacies  In  proportion  to  the  amount  trans- 
ferred to  each  taxable  legatee. 

Application  by  the  executors  of  the  estate  of  Raymon  Guiteras,  de- 
ceased, for  instructions  in  an  accounting  proceeding.  Decree  in  ac- 
cordance with  opinion. 

Carter,  Ledyard  &  Milbum,  of  New  York  City  (Hebcr  Smith,  of 
New  York  City,  of  counsel),  for  executors. 

COHALAN,  S.  The  executors  have  filed  their  account  and  ask 
that  the  court  instruct  them  as  to  whether  the  inheritance  taxes  paid  to 
foreign  states  and  the  tax  imposed  by  section  221b  of  the  Tax  Law 
of  this  state  (Consol.  Laws,  c.  60)  should,  respectively,  be  deducted 
from  the  gross  estate  as  an  expense  of  administration,  or  proportionate- 
ly from  the  interests  of  the  varipus  legatees. 

There  does  not  appear  to  be  any  reported  decision  in  this  state  in 
relation  to  the  mediod  of  deductii^  inheritance  taxes  paid  by  a  local 
executor  or  administrator  to  foreign  states.  In  New  Hampshire  it 
has  been  decided  that  such  taxes  should  be  deducted  as  an  expense  of 
administration.  Kingsbury  v.  Bazeley,  75  N.  H.  13,  70  Atl.  916,  139 ' 
Am.  St.  Rep.  664,  20  Ann.  Cas.  1355.  As  the  courts  of  this  state  have 
held  that  inheritance  taxes  paid  to  foreign  states  are  not  an  expense  of 
administration  to  be  deducted  from  the  gross  estate  (Matter  of  Penf old, 
87  Misc.  Rep.  525,  149  N.  Y.  Supp.  918;  affirmed,  216  N.  Y.  171,  110 
N.  E.  499),  this  court  cannot  follow  the  decision  of  the  New  Hampshire 
court. 

Neither  is  Matter  of  Hamlin,  226  N.  Y.  407,  124  N.  E.  4,  which  held 
that  the  federal  inheritance  tax  should  be  deducted  from  the  gross 
estate,  authority  for  the  contention  that  the  inheritance  taxes  imposed 
by  foreign  states  are  to  be  deducted  as  an  expense  of  administration, 
as  the  federal  tax  is  an  estate  tax,  and  the  inheritance  taxes  of  the 
various  states  of  the  United  States  are  succession  taxes,  or  taxes  upon 
the  right  to  succeed  to  the  property  of  a  deceased  person.  While  it 
would  probably  simplify  the  preparation  of  the  accounts  of  executors 
or  administrators  if  foreign  inheritance  taxes  were  deducted  as  an 
expense  of  administration,  such  a  method  of  deduction  would  scarce- 
ly be  just  to  the  residuary  legatee.  The  latter  must,  under  the  deci- 
sion in  Matter  of  Hamlin,  supra,  pay  the  federal  inheritance  tax,  and, 
unless  there  is  an  express  direction  in  the  will,  he  should  not  also  be 
compelled  to  pay  inheritance  taxes  imposed  by  foreign  states.  In  prac- 
tice it  should  not  be  difficult  for  an  executor  or  administrator  to  de- 
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terminc  the  amount  of  foreign  inheritance  taxes  to  be  paid  by  each 
legatee.  The  tax  statutes  of  the  different  states  provide  generally 
that  the  rate  of  tax  or  the  right  to  exemption  from  taxation  shall  de- 
pend upon  the  value  of  the  property  tmnslerred  or  the  relationship  of 
.  the  beneficiary  to  the  decedent. 
^  The  order  assessing  the  tax  usually  determines  the  amount  assessed 
against  each  legatee,  and  the  executor  or  administrator  may  deduct 
from  the  legacy  given  to  such  legatee  the  amount  of  inheritance  tax 
paid  upon  the  transfer  of  the  legacy  in  any  foreign  state,  as  well  as  in 
this  state.  It  seems  to  me,  therefore,  that  the  inheritance  taxes  paid 
to  foreign  states  should  be  deducted  from  the  legacies  that  are  taxed 
in  the  foreign  states,  and  not  from  the  gross  estate  as  an  expense  of 
administration.  Where  the  taxing  order  or  decree  does  not  specifically 
state  the  amount  of  tax  on  each  legacy,  the  tax  should  be  deducted 
from  the  interests  of  the  respective  legatees  in  proportion  to  the 
amount  transferred  to  each  taxable  legatee. 

As  the  constitutionality  of  chapter  700  of  the  Laws  of  1917  in  re- 
lation to  the  additional  tax  on  investments  has  not  been  finally  de- 
termined, it  seems  inadvisable  at  this  time  to  decide  whether  such  a 
tax  should  be  deducted  from  the  gross  estate  or  proportionately  from 
the  shares  of  the  legatees.  In  the  matter  under  consideration  there  is 
no  apparent  need  of  such  a  decision  at  this  time,  as  the  executors  inti- 
mate that  they  will  reserve  from  present  distribution  an  amount  neces- 
sary to  pay  any  tax  imposed  under  section  221b  of  the  Tax  Law  until 
the  constitutionality  of  the  statute  is  finally  determined  At  that  time, 
if  the  tax  is  assessable,  the  question  of  the  method  of  its  deduction  may 
properly  be  presented  to  this  court  for  determination. 

Decreed  accordingly. 
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PBICB  v.  PRIGB. 

(Supreme  Court,  Special  Term,  Nassau  County.    NoTember  24,  1919.) 

1.  Masbiage  ^=958<1>— AirifirLMBirr;  aok  or  consent. 

Where  plaintiff  was  17  years  of  age,  when  she  married  without  the 
consent  of  her  parents,  she  may  have  the  marriage  annulled,  where  It 
was  never  consummated  and  she  and  her  husband  separated  Immediately 
after  the  ceremony,  unless  she  Is  guilty  of  laches. 

2.  EVTDBNCB  «=»76 — ^FAlLimS  0»  PABTT  TO  TESTIFY. 

Failure  of  defendant  in  a  civil  action  to  testify  is  not  in  or  of  itself  evi- 
dence against  Mm«  failure  to  produce  evidence  in  one's  possession  not 
making  evidence,  the  only  effect  being  to  warrant  the  court  or  Jury  to 
make  the  deliberative  Inference,  ratlier  than  the  probative  Inference,  that 
the  evidence,  if  produced,  would  not  be  favorable  to  the  defendant,  and  no 
presumption  is  created  for  or  against  either  party. 

3.  Kabbiaox  «s»60(7) — Annxtlmeiit  ;  dbobbe  of  pboof. 

In  Older  to  entitle  one  to  ammlment  of  marriage  on  Uie-  ground  that 
she  had  not  attained  the  age  of  legal  consent,  and  that  plaintiff's  parents 
did  not  consent  to  the  marriage,  and  that  the  marriage  was  not  consum- 
mated, plaintiff  must  establish  her  case  by  a  fair  preponderance  of  the 
evidence. 

4.  MABBIAGE   ^a»60(T) — ^AHNTTIJCSIVT  ;     BUFFlOJUCZrCT  OF  irVXDEIfOB. 

In  an  action  to  annul  a  marriage  on  the  ground  that  plaintiff  had  not 
attained  the  age  of  legal  consent,  that  plalntiff^s  parents  did  not  consent 
to  the  marriage,  and  that  the  marriage  was  not  consummated,  evidence 
held  insutBdent  to  warrant  a  decree  for  plaintiff. 

Action  by  Mrs.  David  Price  against  David  Price  to  annul  a  marriage^ 
upon  the  ground  that  the  plaintiff  had  not  attained  the  age  of  legal 
consent,  and  that  the  plaintiff's  parents  did  not  consent  to  the  marriage. 
Complaint  dismissed. 

Maxson  &  Jones,  of  Hempstead  (Henry  L.  Maxson,  of  Hempstead, 
of  coimsel),  for  plaintiff.    . 
David  Price,  of  New  York  City,  in  pro.  per. 

BENEDICT;  J.  This  action  is  for  annulment  on  account  of  plain- 
tiflF  not  having  attained  the  age  of  18  years  at  the  date  of  the  mar- 
riage and  because  the  consent  of  her  parents  was  not  given.  She  was 
17  years  6  months  and  27  days  old  at  the  time  of  the  marriage,  ac- 
cording to  the  testimony  offered  on  her  behalf.  She  asserts  that 
the  marriage  was  never  consummated,,  and  that  she  and  her  husband 
separated  immediately  after  the  marriage  ceremony  had  been  performed 
by  an  alderman  of  the  city  of  New  York  on  March  IS,  1913. 

[1]  If  the  testimony  of  the  plaintiff  and  that  of  her  witnesses  be 
true,  she  is  entitled  to  a  decree  of  amxulment,  unless  she  has  been  guilty 
of  laches  in  the  bringing  of  her  action.  See  Macri  v.  Macri,  177  App. 
Div.  292,  164  N.  Y.  Supp.  112,  opinion  by  Mr.  Justice  Putnam.  The 
proofs  offered  on  her  behalf  included  the  testimony  of  her  father 
and  mother  that  she  was  born  in  the  borough  of  Manhattan  on  August 
17,  1895.  An  entry  in  a  Bible  claimed  to  have  been  made  by  her 
father  was  excluded  by  the  court,  both  on  account  of  its  unsatisfactory 
appearance  and  also  because,  imder  the  rule  stated  in  Chamberlayne's 
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Handbook  of  Evidence,  §  927,  citing  cases  in  note  14,  the  court  was 
not  required  to  receive  it ;  the  person  who  said  that  he  had  made  it 
being  himself  a  witness  giving  evidence  of  the  date  of  birth. 

The  only  other  evidence  as  to  the  date  of  plaintiflf's  birth  was  given 
by  her  uncle  and  fiis  wife ;  but  the  probative  force  of  their  testimony 
was  not  sufficient  to  overcome  the  weight  of  the  evidence  on  the  other 
side.  No  birth  certificate  was  produced  by  the  plaintiflf  from  any  of- 
ficial source,  but  a  certificate  of  a  search  m  the  department  of  health 
was  offered,  which  failed  to  show  the  filing  of  a  birth  certificate  in 
that  oflSce  either  on  August  17,  1895,  or  in  August,  1892.  The  omis- 
sion to  file  a  birth  certificate  was  sought  to  be  explained  by  the  state- 
ment that  the  plaintiff's  mother  was  not  attended  by  a  jrfiysician,  but 
only  by  a  midwife,  at  the  birth  of  the  plaintiff.  It  was  also  stated 
that  thepresent  address  of  the  midwife  could  not  be  ascertained. 

[2]  The  defendant,  who  is  himself  an  attorney,  acted  as  his  own 
counsel  upon  the  trial,  but  did  not  take  the  witness  stand  in  his  own 
behalf.  Very  great  stress  is  laid  upon  this  fact  by  the  learned  counsel 
for  the  plaintiff ;  but  it  is  well  established  that  such  failure  is  not,  in 
or  of  itself,  evidence  against  the  defendant.  The  failure  to  produce 
evidence  in  one's  possession  does  not  make  evidence.  The  only  effect 
that  it  has  is  to  warrant  the  court  or  jury  to  make  the  deliberative  in- 
ference, rather  than  the  probative  inference,  that  the  evidence,  if  pro- 
duced, would  not  be  favorable  to  the  party.  Ferrari  v.  Interurban  St. 
Ry.,  118  App.  Div.  155,  103  N.  Y.  Supp.  134.  It  does  not  create  any 
presumption  either  for  or  against  either  party  to  the  controversy  in  any 
given  action,  Chamb.  Handbook  of  Evidence,  §  435,  and  cases  cited 
in  notes.  Especially  is  this  the  case  where  the  opponent  has  failed  to 
establish  his  own  contention  to  the  extent  required  by  law. 

The  contention  of  the  defendant  was  that  the  plaintiff  was  bom  in 
the  year  1892,  and  not  in  the  year  1895,  a(id.  hence  that  she  was  21 
years  of  age  at  the  date  pf  the  marriage.  He  also  attempted  to  show 
that  her  parents  knew  of  the  intended  marriage  and  consented  to  it, 
and  that  the  marriage  was  fully  consummated  without  objection  on 
their  part.  To  establish  the  earlier  date  of  the  plaintifFs  birth  the  de- 
fendant produced  the  records  of  two  public  schools  which  the  plaintiff 
had  attended,  which  appeared  to  show  that  her  mother  had  given  the 
plaintiff's  age  upon  entry  into  school  as  three  years  older  than  it  would 
have  been  if  she  had  been  bom  in  1895.  ,While  this  evidence  is  not 
conclusive,  it  is,  from  its  presumably  disinterested  character  when 
made,  entitled  to  much  weight,  when  considered  in  the  light  of  the 
testimony  of  the  plaintiff  as  to  her  business  experience  after  leaving 
the  high  school. 

[3,  4]  The  court  was  impressed,  also,  by  the  testimony  of  witnesses, 
who  were  not  related  to  the  plaintiff,  as  to  her  conduct  towards  the 
defendsuit  after  the  marriage,  which  tended  to  support  the  defendant's 
claim  that  the  marriage  was  consummated  with  the  knowledge  and  con- 
sent of  the  plaintiff's  parents.  The  court  was  also  impressed  with  the 
fact  that  it  was  only  after  the  plaintiff  and  her  parents  had  realized  that 
the  colors  in  which  the  defendant  had  painted  his  legal  and  military 
attainments  and  his  future  prospects  were  not  justified  by  the  facts 
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existing  at  the  time  that  she  and  they  thought  of  some  method  of  an- 
nulling the  marriage  contract.  Instead  of  moving  for  an  annulment 
promptly,  however,  the  plaintiff  waited  from  1913  to  1919  before  be- 
ginning this  action.  This  delay  on  her  part  was  not  satisfactorily  ex- 
plained, and  the  court,  in  view  of  it,  and  more  especially  in  view  of 
the  doubt  which  arises  from  the  state  of  the  record  as  to  the  real  age 
of  the  plaintiff,  is  constrained  tp  hold  that  the  plaintiff  his  not  estab- 
lished her  case  by  the  fair  preponderance  of  evidence  which  is  re- 
quired of  her. 

The  complaint  is  therefore  dismissed,  but  without  costs.    The  re- 
quests for  findings  have  been  passed  upon. 


(189  App.  Div.  - 

WEDDLE  et  al.  v.  GRZBCZEZAK. 

(Supreme  (Jourt,  Appellate  Division,  Second  Department   November  21,  1(K19.) 

1.  EXECT7TI0N    ^s»419 — CONTEHPT    FOB    DISOBSDIKNCB    OT    OBDEB    TO    APPEAB; 

▲MOUNT  OF  FINE. 

If  a  contempt  constated  solely  of  a  disobedlenoe  of  an  order  to  appear 
and  be  examined,  defendant  could  not  be  lined  the  amount  of  a  judg- 
ment to  be  paid  to  plaintiff  without  showing  that  the  failure  to  obey  the 
order  to  appear  resulted  in  loss  to  plaintiff  of  the  amount  of  the  Judg- 
ment ;  but  the  fine  should  be  limited  to  the  costs  and  expenses  of  plain- 
ti^,  and  an  additional  sum  for  punisbment  not  exceeding  the  statutory 
limit  under  Judiciary  Law,  §  773. 

2.  Execution  ^=5>419 — Violation  or  injunction  ;  amount  of  fine. 

If  defendant  withdraws  money  from  a  bank  in  violation  of  an  injunc- 
tion, a  fine  for  contempt  for  the  amount  of  a  judgment  in  favor  of  plain- 
tiff was  proper,  if  the  judgment  was  lost  to  the  plaintiff  foUowlng  the 
violation  of  the  injunction. 

3*  Execution  4^9419--Violation  of  injunction  ;  amount  oir  fine. 

In  order  to  reach  the  conclusion,  in  a  contempt  proceeding  against  de- 
fendant for  withdrawing  money  from  a  bank  in  violation  of  an  injunction, 
that  loss  of  a  judgment  to  plaintiff  followed,  authorizing  fine  in  amount  of 
judgment,  there  must  be  evidence  that  the  money  on  deposit  belonged 
to  the  defendant,  so  that  the  plaintiff  ccmld  satis^  the  judgment  there- 
from and  that  the  defendant  was  a  party  to  its  withdrawal. 

KeUy,  J.,  dissenting. 

Appeal  from  Nassau  County  Court. 

Action  by  .Calvin  W.  Weddle  and  Lemelly  F.  Bowne  against  Stan- 
ley Grzeczezak.  From  an  order  adjudging  defendant,  a  judgment 
debtor,  guilty  of  contempt  of  court  for  disobedience  of  an  order  in 
supplementary  proceedings,  and  imposing  on  him  a  fine  in  the  amount 
of  the  judgment,  he  appeals.    Order  reversed,  and  case  remitted. 

Argued  before  JENKS,  P.  J.,  and  MILLS,  RICH,  BLACKMAR, 
and  KELLY,  JJ. 

H.  Willard  Griffiths,  of  New  York  City  (Jacob  L.  Komicker,  of 
New  York  City,  on  the  brief),  for  appellant. 

Harry  W.  Moore,  of  Mineola,  for  respondents. 

BLACKMAR,  J.  The  order  adjudges  that  the  defendant  was  guilty 
of  contempt  in  having  disobeyed  the  order  for  his  examination  by 
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failing  to  appear  on  the  24th  day  of  May,  1919,  and  also  '*by  reason  of 
the  sum  of  $3,100  having  been  withdrawn  from  the  joint  bank  account 
held  by  said  judgment  debtor  and  Josie  Grzeczezak,  his  wife,  after 
service  of  the  order  upon  him  and  in  violation  of  the  injunction  Aerein 
contained."  The  defendant  was  fined  the  amount  of  the  judgment,  to 
be  paid  to  the  plaintiff,  and  committed  to  the  cotmty  jail  until  such 
payment  should  be  made. 

[1-3]  If  the  contempt  consisted  solely  of  a  disobedience  of  the  or- 
der to  appear  and  be  examined,  the  defendant  could  not  be  fined  the 
amount  of  the  judgment,  to  be  paid  to  plaintiff,  without  showing  that 
the  failure  to  obey  the  order  to  appear  resulted  in  a  loss  to  the  plain- 
tiff of  the  amount  of  the  judgment.  There  was  no  evidence  to  that 
effect  For  contempt  in  disobeying  the  order  to  appear,  the  fine  should 
have  been  limited  to  the  costs  and  expenses  of  the  plaintiff  and  an  ad- 
ditional sum  for  punishment,  not  exceeding  the  statutory  limit.  Sec- 
tion 773,  Judiciary  Law  (Consol.  Laws,  c.  30) ;  Socialistic  Co-op. 
Pub.  Ass'n  V.  Kuhn,  164  N.  Y.  473,  58  N.  E.  649.  If  the  money  was 
withdrawn  from  the  bank  in  violation  of  the  injunction,  the  loss  of 
the  judgment  to  the  plaintiff  followed,  and  the  order  was  right  To 
reach  the  conclusion  that  loss  of  the  judgment  to  the  plaintiff  fol- 
lowed, there  must  be  evidence  that  the  money  on  deposit  belonged 
to  the  defendant,  so  that  the  plaintiff  could  satisfy  the  judgment  there- 
from, and  that  the  defendant  was  a  party  to  its  withdrawal  from  the 
bank.  In  such  case  the  fine  could  be  for  the  benefit  of  plaintiff  to  the 
extent  of  his  loss.  Although  these  facts  were  probable,  there  was  no 
evidence  to  establish  them,  and  the  adjudication  that  the  defendant 
violated  the  injunction  was,  upon  the  evidence  then  before  the  court, 
unwarranted. 

The  order  should  be  reversed,  with  $10  costs  and  disbursements, 
and  the  case  remitted  to  the  County  Court  of  Nassau  County  for  fur- 
ther proceedings. 

JENKS,  P.  J.,  and  MILLS  and  RICH,  JJ.,  concur. 

KELLY,  J.,  dissents  upon  the  ground  that  the  facts  developed  upon 
defendant's  examination,  coupled  with  the  return  of  execution  unsat- 
isfied, warranted  the  county  judge's  decision  that  the  money  withdrawn 
by  defendant's  wife  belonged  to  the  defendant^  and  that  the  withdraw- 
al damaged  plaintiff  to  the  amount  of  the  fine  imposed 


Digitized  by  VjOOQIC 


Sup.  Ct)  ASHDOWN  V.  ASHDOWN  665 

(178  N.Y.8J 

ASHDOWN  V.  ASHDOWN. 
(Supreme  Court,  Special  Term,  Nassau  Oounty.    November  21,  1919<) 

1.  PUSADINO  ^=s>8(6) — OONOLUSIONS;    AIXBOATION   07  INVAX^IDITT  OT  DIVOBCB 

INSX77FICIENT. 

In  actimi  by  wife  for  separation,  allegation  in  defendant's  answer  that 
dlToroe  procured  by  bim  in  Nevada  from  bis  first  wife  was  witbont  force 
and  effect  In  Ck>nndcUcut,  wbere  be  married  plaintiff,  is  a  legal  conclu- 
sion, not  sufficiently  supported  by  bare  allegation  tbat  former  wife  failed 
to  appear  in  tbe  Nevada  action. 

2.  DivoBCK  ^=»39 — Mabszagb  ^=s»36 — Estoppel  to  dbnt  vaupjtt  of  divobce 

FROM  FOBMEB  WIFE. 

An  action  for  eeparation  being  statutory  (Code  Cttv.  Proc.  f  1762  et  seq.), 
and  a  marriage  contracted  by  one  whose  husband  or  wife  by  a  former 
marriage  is  living  being  void,  unless  the  former  marriage  has  been  an- 
nulled or  dissolved  (Domestio  Relations  Law,  {  6),  in  action  by  second 
wife  for  separation,  invalidity  of  divorce  which  defendant  obtained  from 
his  first  wife  is  a  good  defense,  and  defendant  is  not  estopped  to  assert  it, 
for  the  doctrine  of  estoppel  cannot  be  applied  to  estabUBh  a  matrimonial 
relation  under  conditions  inhibited  by  law. 

Action  for  separation  by  Cressie  Pankhurst  Ashdown  against  Ed- 
ward A.  Ashdown.  Demurrer  to  defendant's  answer  sustained.  Judg- 
ment for  plaintiflF  accordingly,  with  leave  to  defendant  to  serve  amend- 
ed answer. 

The  defendant  as  a  s^arate  defense  pleaded  that  the  parties  to  this  action 
were  married  by  a  justice  of  the  peace  at  Stamford,  Conn.,  on  March  23, 
1917;  that  prior  to  this  marriage  the  defendant  had  procured  from  his 
former  wife,  Leanora  B.  Ashdown,  a  divorce  in  the  Second  Judicial  district 
court,  Washoe  county,  at  Beno,  Nev.,  and  that,  his  former  wife  failing  to  ap- 
pear in  that  action,  the  decree  of  divorce  obtained  was  without  force  and 
effect  as  against  her;  that  on  July  18,  1918»  his  first  wife  commenced  a  di- 
vorce action  in  the  New  York  Supreme  Court,  Nassau  county ;  that  defendant 
has  been  advised  by  bis  attorney  that  at  the  time  he  married  the  above- 
named  plaintiff  he  was  still  married  to  his  first  wife,  Leanora  E.  Ashdown,  and 
that  the  marriage  in  Connecticut  was  no  marriage  at  all,  in  view  of  the  fact 
that  he  had  at  that  time  a  wife  living ;  and  that  defendant  has  been  further 
advised  by  his  said  counsel  that,  to  be  lawfully  married  to  the  plaintiff,  he 
would  have  to  go  through  another  marriage  proceeding  after  a  final  decree 
was  entered  in  the  divorce  action  in  Nassau  county. 

To  this  separate  defense  the  plaintiff  demurred,  upon  the  ground  that  it  was 
Insufliclent  in  law  upon  the  face  thereof. 

The  undisputed  facts,  as  shown  by  the  pleadings,  were  that  the  defendant 
was  married  to  Leanora  B.  Ashdown  in  1900  at  Hempstead,  N.  T.,  and  lived 
there  for  over  16  years ;  that  a  child  was  bom  of  this  marriage  in  1903 ;  that 
in  1916  the  defendant  left  his  wife,  went  to  Nevada,  and  instituted  an  action 
for  a  divorce,  and  in  February,  1917,  procured  an  absolute  divorce  from  his 
wife  as  above  stated. 

Tbe  first  wife  did  not  appear  in  the  Nevada  divorce  action  and  was  not 
served  by  process  in  that  state.  In  July,  1918,  the  first  wife  brought  an  ac- 
tion for  absolute  divorce  in  the  New  York  Supreme  Court,  Nassau  county, 
claiming  that  the  defendant  was  living  in  adulterous  intercourse  with  his 
alleged  second  wife.  The  defendant  appeared  and  defended  that  action  and 
in  March,  1919,  a  final  judgment  of  divorce  dissolving  the  first  marriage  was 
rendered  in  favor  of  defendant's  first  wife  in  said  action. 

In  July,  1919,  the  defendant  abandoned  the  plaintiff  and  this  action  was 
thereafter  instituted.    The  foregoing  facts  are  not  in  dispute. 

■  .1 1 ■     ■  I  ■ .  I        ■         ^ ■  ■  ..^■— ■ .  ..■■.■■  < 
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Maxson  &  Jones,  of  Hempstead  (Henry  L.  Maxson,  of  Hempstead, 
of  counsel),  for  plaintiff. 
Henry  P.  Keith,  of  New  York  City,  for  defendant 

SCUDDER,  J.  [1]  It  seems  to  me  that  the  allegation  that  the 
Nevada  divorce  decree  which  defendant  procured  against  his  first  wife 
was  without  force  and  eflfect  in  the  state  of  CcMinecticut  is  a  l^;al  con- 
clusion, and  that  it  is  not  sufficiently  supported  by  the  bare  allegation 
that  his  former  wife  failed  to  appear  in  the  Nevada  action,  without  al- 
leging that  she  was  served  with  the  summons  by  publication^  that  she 
was  not  a  resident  of  Nevada,  or  any  other  fact  to  show  that  the  Neva- 
da court  did  not  acquire  jurisdiction.  See  Schenker  v.  Schenker,  181 
App.  Div.  621,  169  N.  Y.  Supp.  35.  The  facts  alleged  are  therefore 
insufficient  to  constitute  a  defense. 

[2]  The  demurrer  cannot,  however,  be  sustained  on  the  ground  that 
the  defendant  is  estopped  from  asserting  as  against  his  second  wife, 
the  plaintiff  in  this  action,  the  invalidity  of  the  Nevada  divorce  decree 
which  he  obtained  against  his  first  wife.  An  action  for  separation  is 
a  statutory  action.  C.  C.  P.  §  1762  et  seq.  It  is  based  upon  the  exis- 
tence of  a  lawful  relation  of  husband  and  wife.  Under  the  laws  of 
this  state  a  marriage  is  absolutely  void  if  contracted  by  a  person  whose 
husband  or  wife  by  a  former  marriage  is  living,  unless  such  former 
marriage  has  been  annulled  or  dissolved.  Domestic  Relations  Law 
(Consol.  Laws,  c.  14)  §  6.  This  law  is  declarative  of  public  policy.  To 
marriage  contracts  and  to  actions  for  their  dissolution  there  are  three 
interested  parties — the  state,  the  man,  and  the  woman.  2  Bishop  on 
Marriage  and  Divorce,  §  230;  Winans  v.  Winans,  124  N.  Y.  140,  145, 
26  N.  E.  293,  Unlike  other  contracts,  they  cannot  be  entered  into  at 
the  discretion  or  caprice  of  the  contracting  parties,  nor  dissolved  by 
mutual  agreement. 

The  doctrine  of  estoppel  cannot  be  applied  to  establish  a  matrimonial 
relation  under  conditions  which  the  law  inhibits.  The  state  will  not 
permit  an  estoppel.  Finn  v.  Finn,  62  How.  Prac.  83,  86.  If  the  Neva- 
da divorce  secured  by  the  defendant  is  invalid,  his  marriage  with 
plaintiff  is  void.  She  is  not  his  wife;  he  is  under  no  legal  obligation 
to  live  with  her ;  she  has  no  right  of  consortium ;  she  needs  no  legal 
separation,  because  she  has  never  been  joined  to  him  by  legal  ties. 
There  is  nothing  to  sever.  The  law  commands  them  to  live  apart, 
and  they  cannot  legally  come  together.  To  live  otherwise  would  be 
concubinage.    Blinks  v.  Blinks,  5  Misc.  Rep.  193,  25  N.  Y.  Supp.  768. 

The  case  of  Starbuck  v.  Starbuck,  173  N.  Y.  503,  66  N.  E.  193,  93 
Am.  St.  Rep.  631,  was  not  an  action  for  divorce,  but  an  action  for 
dower.  The  judgment  therein  did  not  affect  an  existing  matrimonial 
relation,  and  the  question  whether  public  policy  forbade  the  application 
of  the  principle  of  estoppel  invoked  did  not,  tlierefore,  arise  and  was 
not  considered. 

The  demurrer,  however,  should  be  sustained,  for  the  reason  that 
the  facts  alleged  are  insufficient  to  constitute  a  defense  as  above  stat- 
ed. Judgment  for  plaintiff  accordingly,  with  $10  costs,  and  leave  to 
defendant  to  serve  an  amended  answer  within  10  days  aftei*  notice 
of  entry  of  judgment  on  payment  of  costs. 
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SPATZ  T.  SPATZ. 

(Supreme  Court,  Appellate  DlTlsion,  Second  Department    November  14^  1919.) 

1.  Divorce  ^s»214(3) — ^Aldcoht  psndentb  ijib  ;  xvidbnox  or  hannxb  of  uv- 

ZNO. 

That  defendant  and  his  wife  and  their  child  12  yeans  old  lived  above  one 
of  the  dramshops  of  defendant  and  k^t  but  one  servant  affords  a  criterion 
of  the  proper  amount  of  alimony  pendente  lite. 
Z.  DivoBCB  4$=9213— Tempobakt  aumont  ;  when  befusbd. 

Where,  within  four  or  five  weeks  of  the  motion  for  alimony  pendente 
lite,  plaintiff  wife  secured  $700  of  defendant  husband's  money,  and  it 
did  not  appear  that  It  had  been  exhausted  by  expenditure  necessary  ana 
proper  to  plaintiff's  station  in  life,  she  could  not  ask  the  court  for  more 
money. 
3.  DivoBCE  ^=9227(2) — Counsel  fees  ;  adeqttaot. 

Where  the  case  presented  a  simple  issue,  an  allowance  of  $75  counsel 
flees  pendente  lite  Jield  adequate. 

Appeal  from  Special  Term,  Kings  County. 

Action  by  Louise  Spatz  against  Harry  L.  Spatz.  From  an  order 
granting  plaintiff  alimony  and  counsel  fees,  and  also  from  an  order 
denying  a  motion  for  a  resettlement  of  the  first-mentioned  order,  de- 
fendant appeals.    Modified,  and,  as  modified,  afiirraed. 

Argued  before  JENKS,  P.  J.,  and  MILLS,  PUTNAM,  BLACK- 
MAR,  and  KELLY,  JJ. 

Anson  Burlingame  Cole,  of  New  York  City,  for  j^)pellant 
Mann  &  Buxbaum,  of  Brooklyn,  for  respondent. 

JENKS,  P.  J.  [1,2]  Whether  the  defendants  income  be  handsome, 
as  the  plaintiff  declares,  or  moderate,  as  the  defendant  deposes,  it  is 
not  disputed  that  the  husband  and  wife  and  their  girl  child  12  years 
old  lived  above  one  of  the  dramshops  of  the  defendant  and  kept  but 
one  servant.  This  circumstance  is  germane,  in  that  it  affords  a  crite- 
rion of  the  proper  amount  of  alimony  pendente  Hte.  I  think  that  the 
amount  awarded  by  the  Special  Term  should  be  reduced  substantially, 
so  as  to  suffice  for  the  support  of  the  child  only. 

The  husband  charges  that  within  four  or  five  weeks  of  this  motion 
the  wife  took  from  Sieir  joint  safe  deposit  box  his  safe  and  his  cash 
registers,  securities,  bank  books,  and  moneys.  The  wife  meets  the 
charge  by  denial  in  the  nature  of  a  negative  pregnant,  by  explanation, 
and  by  admission.  If  we  resolve  this  dispute  entirely  in  her  favor,  it 
appears  that  within  the  period  named  she  thus  became  possessed  of 
nearly  $700  of  her  husband's  moneys.  Until  it  appeared  satisfactorily 
to  the  Special  Term  tfiat  these  moneys  had  been  exhausted  by  expendi- 
tures necessary  and  proper  to  her  station  in  life  and  an  appropriate 
mode  of  living,  she  could  not  ask  the  court  for  more  moneys.  Osgood 
V.  Osgood,  2  Paige  at  page  624,  cited  in  Lake  v.  Lake,  infra ;  Merritt  v. 
Merritt,  99  N.  Y.  643,  1  N.  E.  605 ;  Romaine  v.  Chauncey,  129  N.  Y. 
at  page  570,  29  N.  E.  826, 14  L.  R.  A.  712,  26  Am.  St.  Rep.  544;  Lake 
V.  Lake,  .194  N.  Y.  at  page  183,  87  N.  E.  87.  Her  affidavit  did  not 
meet  this  requirement.    Necessity  must  be  the  burden  of  her  plea. 
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[3]  It  was  well  that  the  girl  child  of  such  tender  years  was  left 
with  the  mother,  and  the  child  should  receive  support  from  the  father. 
I  think  that  the  alimony  pendente  lite  should  be  reduced  to  $10  a  week, 
with  express  provision  that  such  money  must  be  devoted  exclusively 
to  the  support  of  the  child.  The  case  presents  a  simple  issue,  and  a 
counsel  fee  of  $75  is  adequate. 

The  order  is  modified  accordingly,  and,  as  modified,  is  affin^ed,  with- 
out costs.    All  concur. 


(109  Misc.  Rep.  258) 

SOHTJTLEB  v.  KIRK  BROWN  RBABTY  OO. 

(Supreme  Court,  Special  Term,  Onondaga  County.    November  10,  1919.) 

1.  Pleading  ^=>216(1) — ^Demubbeb. 

On  demurrer  to  tbe  complaint,  only  matters  tlxat  appear  or  fail  to  ap- 
pear In  the  complaint  are  to  be  considered. 

2.  Pleading  ^=»34(3) — Sufficixnot  or  complaint. 

In  an  action  by  an  assignee  ot  a  contract  of  sale  ijit  land  for  specific  per> 
formance,  on  demurrer  to  the  complaint  it  will  be  assumed,  in  the  ab- 
sence of  any  allegations  in  the  complaint,  that  the  plaintiff  assumed  the 
obligations  which  rested  upon  the  assignor. 

8.  Spxcnro  pebtobmancb  ^=5>6 — ^MtrruALirr  or  beuedt. 

A  vendee  in  a  contract  of  sale  of  land,  entitled  to  a  conveyance  upon 
payment  of  a  certain  sum  of  money  and  execution  of  a  mortgage  and 
bond,  vrsaA  entitled  to  specific  performance;  the  vendor  having  the  right, 
in  the  event  of  his  legal  remedies  becoming  inadequate,  to  compel  specific 
performance. 

4.  SFEcinc  pebfobmance  ^s>17— -Pebsons  entitled  to  snfobce;  assignee  or 

VENDEE  IN  OONTBACT  Or  SALE. 

An  assignee  of  a  vendee  in  a  contract  of  sale  of  land  may  com0^  spe- 
dflc  performance  thereof. 

5.  SPECinO   PEBFOBMANCB    ^=s>6 — MUTUAIJTT    Or   BEICEDT. 

The  true  doctrine  in  regard  to  mutuality  in  specific  performance  is 
that  a  defendant  should  not  be  compelled  to  specificaUy  perform  his 
promise,  unless  equity  is  able  to  give  him,  at  the  time  of  the  decree  or 
later,  such  performance  on  plalntUTs  part  as  defendant  bargained  for. 

6.  Specific  pebfobhanoe  ^s»130 — ^Relief  to  deivndant;    oftebs  <w  plain- 

tiff BINDING  ON  HIK. 

In  dn  action  by  an  assignee  of  a  vendee  under  a  contract  of  sale  ot 
land,  whereby  vendee  was  entitled  to  conveyance  upon  payment  of  certain 
money  and  execution  of  a  bond  and  mortgage,  the  court,  where  the  plain- 
tiff offers  in  his  pleading  to  Join  with  his  assignor  in  a  mortgage  and 
bond,  may  enforce  such  offer  as  a  basis  and  condition  for  any  relief 
given  him,  although  such  offer  is  more  than  that  required  by  the  contract 

Action  by  William  A.  Schuyler  s^ainst  the  Kirk  Brown  Realty  Com- 
pany. On  demurrer  by  defendant  to  the  complaint,  on  the  ground  that 
it  does  not  state  facts  sufficient  to  constitute  a  cause  of  action.  De- 
miurer  overruled,  with  leave  to  the  defendant  to  withdraw  the  de- 
murrer and  answer  the  complaint. 

Hancock,  Spriggs,  Melvin  &  Hancock,  of  Sjrracuse  (Stewart  F. 
Hancock,  of  Syracuse,  of  counsel),  for  plaintiff. 

Bond  &  Shoeneck,  of  Syracuse  (George  H.  Bond,  of  Syracuse,  of 
counsel),  for  defendant. 
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ROSS,  J.  This  action  is  brought  for  specific  performance  on  the 
part  of  die  defendant  of  a  certain  agreement  made  on  the  21st  day 
of  March,  1918,  between  the  defendant  and  one  T.  Aaron  Levy,  where- 
by the  defendant  agreed  to  sell,  and  the  second  party  to  purchase, 
certain  real  property  in  the  city  of  Syracuse  for  the  sum  of  $36,500; 
$500  was  to  be  paid  at  the  time  of  signing  the  agreement,  $6,000  on 
the  delivery  of  a  good  and  sufficient  warranty  deed  and  an  official  ab- 
,  stract  of  title,  and  the  balance  to  be  paid  in  equal  annual  payments 
of  $1,000  each,  beginning  on  May  1,  1919,  to  iJe  secured  by  the  bond 
of  said  second  party  (T.  Aaron  Levy),  together  with  a  purchase-money 
jnortgage  on  said  property.    The  complaint  alleges : 

That,  prior  to  the  commencement  of  the  action,  the  aforesaid  T.  Aaron  Levy 
sold,  assigned,  and  transferred  to  the  plaintlfT,  for  a  valuable  consideration, 
all  his  right,  title,  and  interest  In  and  to  the  contract  heretofore  referred  to; 
**that  the  plaintiff's  assigns  L^.  Aaron  Levy]  has  duly  performed  all  of  the 
conditions  of  said  agreement  on  his  part,  and  has  always  been  ready  and 
willing,  and  the  plaintiff  -herein  stiU  Is  ready  and  wming,  to  fulfill  all  the 
obligations  imposed  upon  the  plaintiff's  assignor,  or  upon  himself  as  as- 
fldgnee.  In  and  by  said  agreement,  and  for  a  marketaUe  title  of  said  premises 
described  in  the  aforesaid  contract.  •  •  •  Plaintiff  is  ready  and  willing, 
and  hereby  offers,  to  pay  the  residue  of  the  purchase  money  to  the  defendant, 
and  to  give  the  purchase-money  bond  executed  by  the  plaintiff's  assignor,  or 
by  this  plaintiff,  or  by  both,  as  the  defendant  may  elect,  and  the  purchase- 
money  mortgage  as  stipulated  in  the  aforesaid  written  contract." 

There  are  other  allegations  in  the  complaint  in  reference  to  a  claimed 
inability  of  the  defendant  to  convey  all  of  the  premises  described  in 
the  aforesaid  agreement,  and  for  a  just  deduction  from  the  purchase 
price  on  account  of  the  deficiency  of  quantity  due  to  the  inability  of 
the  defendant  to  convey  all  of  said  premises,  which  last-mentioned 
claim  is  not  relevant  to  the  questions  herein  presented. 

[1,2]  The  defendant's  claim,  as  presented  by  this  demurrer,  is,  in 
substance,  that  the  allegation  in  the  complaint  relative  to  the  assign- 
ment of  the  contract  in  question  shows  that  it  does  not  impose  any 
obligations  or  covenants  or  agreements  on  the  part  of  the  assignee 
to  perform  the  obligations,  covenants,  and  agreements  which  his  as- 
signor made  to  the  Kirk  Brown  Reahy  Company.  The  defendant's 
counsel,  as  a  part  of  his  brief,  furnished  to  this  court  a  copy  of  the 
assignment  executed  by  T.  Aaron  Levy  on  or  about  the  2Sth  day  of 
April,  1919,  to  the  plaintiff,  which  assignment  does  not  show  the  as- 
sumption by  the  plaintiff  of  any  obligations.  Strictly  speaking,  the 
only  matters  which  I  can  consider  upon  this  demurrer  are  the  matters 
which  appear  or  fail  to  appear  in  the  complaint.  The  assignment  in 
question  is  not  in  terms  a  part  of  the  complaint^  but,  from  the  absence 
of  any  allegation  in  the  complaint  that  the  plaintiflf  did  not  in  fact  as- 
sume the  obligations  which  rested  upon  the  assignor,  that  fact  may  be 
assumed,  although,  as  I  view  the  questicms  presented,  the  failure  of 
the  plaintiff  to  assume  in  the  assignment  the  obligations  of  his  as- 
signor does  not  afl'ect  his  cause  of  action. 

The  basis  of  the  claim  of  the  defendant  and  of  the  cases  which  he 
cites  rests  upon  the  apparent  doctrine  of  Wadick  v.  Mace,  191  N.  Y. 
I,  83  N.  E.  571,  upon  what  is  termed  "mutuality  of  remedy."    The 
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learned    judge,  in  the  case  referred  to,  stated  in  the  opinion  (191  N. 
Y.  5,  83  N.  E.  571)  : 

"Both  parties,  at  the  time  when  the  contract  is  executed,  mnat  have  the 
right  to  resort  to  equity  for  its  specific  performance,  or  it  will  not  be  spedfl- 
cally  enforced;  •  •  •  the  general  rule  being  that  an  executory  contract 
will  not  be  specifically  enforced,  unless  the  remedy  is  mutual.'* 

The  action  in  this  case  was  brought  by  the  vendee  against  the 
executor  of  the  vendor,  and,  as  was  stated  by  Mr.  Justice  Smith,  in  * 
ref  errmg  to  this  case  in  his  dissenting  opinion  in  the  case  of  Dittenf  ass 
V.  Horsley,  177  App.  Div.  149,  163  N.  Y.  Supp.  630: 

"There  was  an  express  surrender  by  one  of  the  parties  of  the  right  of  specifio 
performance,  which  the  court  held  to  work  a  surrender  by  implication  of  tbe 
same  right  in  the  other  party,  and  in  addition  the  description  of  the  property 
was  held  to  be  so  indefinite  that  the  court  would  not  be  able  to  decree  spe- 
cific performance,  even  if  it  were  willing  to  do  so." 

And  Judge  Bartktt,  writing  for  the  court  in  the  prevailing  opinion 
(191  N.  Y.  on  page  6,  83  N.  E.  on  page  573),  uses  the  following  lan- 
guage: 

"WhUe  I  thinlc  this  contract  lacks  the  mutuality  of  remedy  which  has  been 
so  often  essential  to  the  right  to  a  specific  performance,  there  are  other  reasona 
which  amply  support  the  action  of  the  trial  court  in  denying  that  reUef  to  the 
plaintiff.  The  uncontradicted  evidence  leaves  no  doubt  that  the  minds  of  the 
parties  never  met  in  respect  to  the  specific  location  and  boundaries  of  the  prop- 
erty to  be  convey^." 

And  again  (191  N.  E.  on  page  7,  83  N,  E.  on  page  573) : 

"These  facts,  I  think,  make  it  sufiiciently  plain  that  the  real  agreement  be* 
tween  the  parties  •  •  •  was  either  so  vague  and  indefinite  in  essential 
respects,  or  would  be  so  inequitable  in  its  effect,  if  construejd  in  accordance 
with  the  contention  of  the  vendee,  that  it  cannot  be  specifically  enforced." 

Thus  it  appears  upon  an  examination  of  that  case  that  the  broad 
statement  of  the  rule  of  mutuality  went  beyond  the  necessities  of  the 
.decision  in  that  case. 

The  language  of  the  courts  in  reference  to  mutuality  in  specific  per- 
formance, which  sometimes  has  been  carelessly  applied,  were  frequently 
based  upon  the  language  used  in  Lord  Justice  Fry's  treatise  on  Spe- 
cific Performance.  This  doctrine  was  somewhat  criticized  by  the  late 
Prof.  James  Barr  Ames  in  an  article  published  in  3  Columbia  !Law 
Review,  page  9,  and  also  in  Ames'  Lectures  on  Legal  History,  page 
370,  in  which  Prof.  Ames,  while  not  disputing  the  general  rule  laid 
down  by  (Lord  Justice  Fry,  states  eight  separate  exceptions,  each  of 
which  is  at  variance  with  the  general  rule  above  referred  to,,  and  fol- 
lows with  a  statement  that : 

"A  rule  so  overloaded  with  exceptions  Is  fairly  open  to  this  severe  criti- 
cism by  Prof.  Langdell:  The  rule  as  to  mutuaUty  ot  remedy  is  obscure  in 
principle  and  In  extent,  artificial  and  difficult  to  understaxid  and  to  remem- 
ber.' " 

And  continues: 

"If,  however,  we  examine  the  actual  cases  in  which  a  plaintiff  failed  to 
obtain  specific  performance  of  a  contract  solely  on  the  ground  that  equity 
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could  not  force  him  to  perform  his  own  counter  promise,  we  shall  find  that  the 
underlying  principle  of  the  decisions  is  simple  and  just,  easy  to  grasp  and  to 
carry  in  the  mind,  and  one  that  may  he  expressed  in  few  words  without 
qualifying  exceptions.  The  principle  may  be  stated  as  follows :  Equity  will 
not  compel  specific  performance  by  a  defendant  if,  after  performance,  the 
common-law  remedy  of  damages  would  be  his  sole  security  for  the  performance 
of  the  plaintiff's  side  of  the  contract" 

Appl3ring  these  principles  to  the  case  at  bar,  we  have  an  agreement 
of  purchase  and  sale  of  real  property;  the  vendor  (the  defendant)  re- 
tains the  legal  title  as  security  for  the  pa3rment  of  the  purchase  money ; 
in  addition  to  this,  he  has  the  agreement  of  plaintifFs  assignor  (T. 
Aaron  Levy)  to  execute  his  bond ;  and  of  neither  of  the  foregoing 
rights  can  he  be  deprived,  except  by  his  own  agreement,  so  thai,  after 
performance,  the  common-law  remedy  of  damages  would  not  be  his 
(the  defendant's)  sole  security  for  the  plaintiff's  performance  of  the 
contract.    As  stated  by  Prof.  Ames,  supra  (page  376) : 

'The  reciprocity  of  remedy  required  is  not  the  right  of  each  party  to  the 
contract  to  maintain  a  bill  f6r  specific  performance  against  the  other,  but 
simply  the  right  of  one  party  to  refuse  to  perform  unless  performance  by  the 
other  is  given  or  assured." 

The  case  specially  relied  upon  by  the  defendants,  Dittenfass  v. 
Horsley,  177  App.  Div.  143,  163  N,  Y.  Supp.  626,  affirmed  224  N.  Y. 
560,  120  N.  E.  861,  was— 

"a  suit  in  equity  for  the  specific  performance  of  an  agreement  in  writing  made 
by  the  appellant,  WiUiam  Horsley^  on  the  8th  day  of  February,  1013.  *  •  * 
He  alleges  that  in  the  month  of  February,  1913,  one  Selanlck,  mentioned  in 
the  agreement,  duly  assigned  all  his  right,  title;  and  interest  therein  to  one 
Burt,  who  in  the  same  month  duly  assigned  aU  his  rigfht,  title,  and  interest 
therein  to  the  plaintiff.  The  agreement  is  as  foUows:  'In  consideration  of  fl, 
receipt  whereof  is  hereby  acknowledged,  William  Horsley  of  New  York  City, 
agrees  to  sell  to  I^ewis  J.  Selznick,  of  New  York  City,  600  shares  of  common 
and  600  shares,  of  preferred  capital  stock  of  the  Universal  Film  Manufacturing 
C<»npany,  a  New  York  corporation,  the  par  value  of  said  shai^ea  being  $100 
eadci,  for  the  sum  of  $40,000,  on  the  following  terma  and  conditions:  $10,000  in 
cash  to  be  paid  on  Monday,  February  10th,  on  the  payment  of  which  he  is  to 
receive  126  shares  of  the  preferred  and  126  shares  of  the  common.    *    *    * ' " 

Then  fbllow  provisions  in  regard  to  the  pa)mient  of  the  balance,  and 

the  last  clause : 

'^n  witness  whereof,  th6  parties  hereto  have  hereunto  set  their  hands  and 
seals  this  eighth  day  of  February,  1913»  in  the  presence  of  witness  B.  H.  Un- 
derhSlL  William  Horsley." 

We  have  here  an  agreement  which  at  most  was  an  option  given  by 
Horsley  to  Selmck,  which  was  assigned  by  the  holder  after  the  time 
for  acceptance  and  performance  had  elapsed.  As  stated  in  the  opinion 
(177  App.  Div.  on  page  146, 163  N.  Y.  Supp.  on  page  628) : 

"Upon  no  theory  was  the  agreement  binding  upon  Selznick  at  the  time  of 
its  execution,  for  he  did  not  agree  to  perform,  •  •  •  and,  even  had  he 
signed  It,  It  could  not  be  construed  as  obligating  him  to  perform.  ♦  ♦  « 
Assuming,  however,  that  it  was  a  valid  option,  the  plaintiff  fails  to  sho\^ 
ttiat  it  was  duly  accepted  by  Selznick,  or  that  the  latter  duly  tendered  the  cash 
payment  of  1110,000  and  the  notes,  ^d  oifered  to  agree  with  respect  to  the  de- 
pository and  to  perform  at  the  time  specified  in  the  writing  therefor.*' 
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[3]  The  plaintiff's  rights  in  the  Dittenfass  Case  were  based  upon  a 
naked  offer,  or,  at  best,  an  expired  option,  and  no  allegation  of  a 
tender  of  performance  of  the  conditions  of  the  option  or  offer ;  while 
in  the  case  at  bar  we  have,  as  a  foundation  of  the  action,  a  bilateral 
contract  which  can  be  enforced  by  the  defendant  against  the  vendee, 
Levy,  and  the  plaintiff  alleges  performance,  so  far  as  his  assignor  or 
he  were  required  to  perform  until  the  beginning  of  the  action,  and  a 
tender  of  performance  by  both  Levy  and  himself  as  to  the  matters  yet 
to  be  performed,  including  a  tender  of  the  security  of  his  own  bond,  in 
addition  to  that  of  Levy.  In  other  words,  the  defendant  has  lost  no 
rights  which  he  had  against  Levy,  but  has  the  opportunity  to  acquire 
additional  security  by  the  voluntary  action  of  the  plaintiff,  and  re- 
tains the  right,  in  the  event  of  his  legal  remedies  becoming  inadequate, 
to  compel  specific  performance  against  Levy. 

[4]  The  right  of  an  assignee  of  a  vendee  of  a  contract  to  compel 
specific  performance  is  recognized  in  the  cases.  Jones  v.  Lynds"(1838) 
7  Paige's  Ch.  SOL  In  this  case  the  learned  Chancellor  states  as  fol* 
lows : 

*'In  other  words,  the  assignee  of  the  contract  takes  It  subject  to  an  equities 
which  existed  t)etween  the  parties  thereto  arising  out  of  such  contract  And 
the  court  will  require  him  to  perform  aU  the  stipulations  which  the  assignor 
was  bound  to  perform  in  favor  of  the  adverse  party,  to  entitle  him  to  a  decree 
for  a  specific  performance." 

See  Seaman  v.  Van  Renssalaer,  10  Barb,  81 ;  Dodge  ▼.  Miller,  81 
Hun,  103, 30  N.  Y.  Supp.  726.  The  statement  of  Hand,  J.,  who  wrote 
the  opinion  in  the  Seaman  Case,  on  page  86,  is  instructive: 

"On  a  valid  contract  for  the  purchase  of  land,  the  vendor.  In  equity,  is 
deemed  to  stand  seized  for  the  benefit  of  tlie  purchaser,  aind  has  a  Uen  upon 
it  for  the  purchase  money.  And  as  against  the  assignee  of  the  vendee  he  may 
proceed  in  rem  against  it.  And  It  is  said  the  vendee,  if  he  has  paid,  and  the 
title  be  defectlTe,  also  has  a  lien.  They  are  trustees  for  each  oth^v-one  of 
the  land,  and  the  other  of  the  purchase  money." 

The  cases  cited  by  the  defendant  are  distinguishable  from  the  instant 
case,  either  in  the  facts  or  in  the  relief  sought.  In  a  general  way,  it 
may  be  stated  that  in  those  cases  wherein  the  assignee  of  the  vendee 
either  sought  specific  perfonnance,  as  plaintiff,  or  alle;ged  and  sought 
such  relief  by  way  of  counterclaim,  that  he  was  either  unable  to  per- 
form, or  had  failed  to  tender  performance  of,  all  the  obligations  which 
the  vendee,  his  assignor,  immediate  or  remote,  has  obligated  himself  to 
perform. 

[5]  It  seems  to  me  that  the  true  doctrine  in  regard  to  mutuality  in 
specific  performance  is  that  a  defendant  should  not  be  compelled  to 
specifically  perform  his  promise.  Unless  equity  is  able  to  give  the  de- 
fendant, at  the  time  of  the  decree  or  later,  such  performance  on  plain- 
tiff's part  as  defendant  bargained  for.  See  article  of  Prof.  William 
Draper  Lewis,  entitled  'The  Present  Status  of  the  Defense  of  Want  of 
Mutuality  in  Specific  Performance,"  in  the  American  Law  Register, 
New  Series,  volume  42  (1903),  page  591,  which  gives  the  following  rule 
(page  629) : 
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''A  plaintiff  can  iMTe  apeelflc  perfonnanca  in  aU  oaaea  wfaere  the  cantract  is 
fair  and  reasonable  in  all  its  parts,  where  he  is  act  himself  in  default,  and 
where  the  obligations  of  the  defendant  which  he  seeks  to  enforce  are  capable 
or  being  enforced  by  the  court,  and  that  to  this  mle  there  are  no  exceptions, 
either  on  the  ground  of  want  of  mutuality  in  the  remedy,  or  on  the  ground  that 
the  court  cannot  undo  what  it  directs  to  be  done.*' 

[8]  The  plaintiff,  in  his  complaint,  stated  that  he— 

**18  ready  and  willing,  and  hereby  offers,  to  pay  the  residue  of  the  purchase 
money  to  the  defendant,  ana  to  give  the  purchase-money  bond  executed  by 
plaintiff's  assignor,  or  by  this  plaintiff,  or  by  both,  as  the  defendant  may 
elect,  and  the  purchase-money  mortgage  as  stipulated  in  the  aforesaid  writ- 
ten contract" 

It  may  be  doubted  whether  this  offer  would  be  sufficient  foundation 
for  a  separate  and  subsequent  action  for  its  enforcement,  but  there  can 
be  no  doubt  that  it  can  be  enforced  in  this  action,  as  a  basis  and  condi- 
tion for  any  relief  given  to  the  plaintiff.  In  brief,  the  defendant  has 
every  right,  legol  and  equitable,  he  ever  possessed  against  Levy,  and  in 
addition  has  acquired  rights  against  the  plaintiff  which  this  court  can 
and  will  enforce,  and  there  is  no  good  reason  why  in  justice  and  equity 
the  defendant  should  not  be  compelled  to  perform  the  obligations  he 
owed  to  the  plaintiff's  assignor. 

The  demurrer  overruled,  with  costs,  but  with  leave  to  the  defendant, 
within  20  days  after  service  of  the  copy  of  the  interlocutory  judgment 
to  be  entered  hereon,  to  widKlraw  said  demurrer  and  answer  the  com- 
plaint 


aS9  App.  Diy.  824) 

In  re  WOODS. 

In  re  PRBUSS'  WILL. 

(Supreme  Court,  Appellate  Division,  Second  Department    November  7,  1919.) 

1.  Wills  ^=»166(1) — UNDns  ihvluenoe;  bvidenoe. 

Bvldence  held  not  to  justify  finding  that  testatrix's  will  was  executed 
nnder  undue  influenoe  of  a  sister-in-law,  nephews,  and  a  niece,  resident  in 
tlie  same  dty,  whom  she  preferred  to  the  exclusion  of  other  nonresident 
nephews. 

2.  Tbial  ^=»305 — Jttbt;  no  access  dttbino  dslibbbations,  save  as  obdebbd. 

An  officer  of  the  Surrogate's  Court  should  not  have  gone  into  the  Jury 
room  to  pay  their  fees  to  a  Jury  deliberating  on  the  issue  of  undue  in- 
fluence in  a  will  case;  it  being  Important  that  none  should  have  acpess 
to  the  Jury  for  any  purpose,  save  as  directly  ordered  by  the  court 

Appeal  from  Surrogate's  Court,  Kings  County. 

In  the  matter  of  the  Petition  of  Charles  Woods  to  prove  the  last  will 
and  testament  of  Carolina  Preuss,  late  of  the  county  of  Kings,  deceas- 
ed. From  a  decree  of  the  Surrogate's  Court,  denying  the  petition,  and 
from  an  order  denying  petitioner's  motion  for  new  trial  petitioner  ap- 
peals. Decree  and  order  reversed,  and  new  trial  ordered  on  issue  of 
undue  influence. 

Argued  before  JENKS,  P.  J.,  and  MILLS,  RICH,  PUTNAM,  and 
JAYCOX,  JJ.    

^M^Foz  other  cems  bm  lame  topic  ft  KBT-NUHBETR  In  aU  Key-Namborod  Plseflts  a  Indexes 
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Charles  Fischer,  of  New  York  City  (Edward  A.  Kole,  of  New  York 
City,  and  Harry  L.  Lewine,  of  Mt.  Vernon,  on  the  brief),  for  appcl* 
l^nt. 

Fred  L.  Gross,  of  Brooklyn,  for  respondents, 

JENKS,  P.  J.  [1]  The  jury  answered  that  a  competent  testator 
duly  executed  the  will,  but  under  undue  influence.  I  think  that  the 
proof  did  not  justify  finding  that  the  will  was  not  the  act  of  the  testa- 
tor alone.  I  need  not  again  discuss  the  rules  of  proof,  stated  frequent- 
ly and  recently  by  this  court  Matter  of  Powers,  176  App.  Div.  455, 
162  N.  Y.  Supp.  828;  Matter  of  Fleischmann,  176  App.  Div.  785, 163 
N.  Y.  Supp.  426;  Matter  of  Ruef,  180  App.  Div.  203,  167  N.  Y.  Supp. 
498,  affirmed  223  N.  Y.  582,  119  N.  E.  1075. 

The  testator  was  childless.  The  scheme  of  the  will  is  natural.  It 
provided  first  for  the  husband,  and  in  the  event  of  his  death  before  the 
testator  it  divided  the  estate  equally  between  a  sister-in-law  and  certain 
nephews  and  a  niece.  The  next  of  kin  and  heirs  at  law  were  nephews 
and  this  niece.  There  were  four  nephews,  who  were  cut  off  with  $10 
apiece.  I  fear  that  frequently,  in  such  cases,  jurors  mistake  thdr  func- 
tions as  those  of  an  ultimate  testator,  and  I  surmise  that  in  this  case, 
in  order  to  make  a  will  just  in  their  opinion,  the  jury  found  that  the 
testator  had  never  made  a  will  of  her  own.  There  are  not  facts  direct 
or  pregnant  sufficient  to  show  duress,  domination,  fraud,  or  imposition 
of  the  will  of  another  tipon  the  testator.  She  was  apparently  a  spright- 
ly woman  72  years  old,  who  lived  in  an  apartment  with  her  husband, 
where  she  did  the  housework.  Nothing  is  shown  to  indicate  senility, 
or  unsoundness  of  mind,  or  subservience. 

During  the  epidemic  of  influenza  in  November,  1918,  her  husband, 
an  aged  man,  f dl  ill,  and  within  a  few  days  she  likewise.  Her  husband 
died,  and  shortly  after,  when  her  influenza  developed  into  pneumonia, 
she  died.  A  few  days  before  her  death  she  made  the  will,  and  executed 
it  before  three  witnesses.  With  her  sister-in-law  and  her  niece  and 
nephews,  all  resident  in  the  city  of  the  testator,  she  appears  to  have 
been  on  intimate  terms.  The  four  nephews,  all  adults,  whom  she  cut 
off,  were  residents  of  Michigan.  It  does  not  appear  that  she  had  seen 
them  for  many  years  or  had  any  written  intercourse  with.  them.  It 
does  not  seem  startling  or  strange  that  she  should  have  preferred 
those  in  intimate  association  to  those  who  were  comparative  strangers 
and  with  no  closer  tie  of  kin. 

There  was,  of  course,  opportunity  for  wrongdoing 'by  the  beneficia- 
ries, because  the  sister-in-law  and  her  daughter  were  in  alternate  con- 
stant attendance  day  and  night  in  nursing  the  sick.  But  there  is  nothing 
sinister  in  that  association,  in  view  of  the  fact  of  the  tie  between  them 
and  the  sick  woman,  and  of  the  proof  that  there  was  a  lack  of  nurses 
at  a  time  when  an  attending  physician  testifies  that  he  had  300  cases  of 
influenza  alone ;  and  there  was  opportunity  for  wrongdoing  by  Woods, 
one  of  the  favored  nephews  and  the  sole  executor,  for  he  caused  the 
will  to  be  prepared  and  brought  it  to  the  testator.  Naturally  enough, 
his  mouth  was  closed  by  an  objection  made  under  section  829  of  3ic 
Code  of  Civil  Procedure,  but  without  exception  or  motion  it  did  crop 
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out  that  he  saw  the  testator  before  the  paper  was  drawn  and  that  she 
^ave  him  the  facts.    Opportunity  alone  is  of  little  probative  force. 

There  are  two  circumstances  upon  which  strfess  is  laid  by  the  learn- 
ed counsel  for  the  respondent : 

(1)  When  the  will  was  prepared,  the  husband  of  the  testator  lay 
dead  in  another  room.  His  death  was  never  made  known  to  the  tes- 
tator. She  must  have  supposed  that  he  still  lived  when  the  will  was 
executed,  for  she  bequeathed  all  of  her  estate  to  him,  with  provision, 
"In  the  event,  however,  of  the  death  of  my  beloved  husband,  the  said 
August  Preuss,  prior  to  my  decease,"  then  all  of  her  property  should  be 
divided  as  I  have  described  heretofore.  Of  course,  there  was  a  mis- 
take ;  but  it  did  not  exclude  any  natural  object  of  the  testator's  bounty. 
And  we  have  no  reason  to  infer  that  if  the  testator  had  known  that 
her  husband  was  dead,  she  would  not  have  made  this  provision  that 
was  effective  only  after  his  death.  Nor  have  we  reason  to  infer  that, 
if  she  had  known  that  her  husband  was  dead,  she  would  have  changed 
the  will  to  the  benefit  of  the  other*  nephews  or  to  the  detriment  of  the 
present  beneficiaries.  The  effect  of  the  mistake  was  but  acceleration. 
Quite  a  different  question  would  have  been  presented,  if  the  mistake 
had  excluded  a  natural  object  of  bounty.  Moreover,  the  objections 
raised  no  issue  of  mistake,  and  the  proof  was  but  adduced  to  indicate 
fraud  by  imposition..  The  reason  given  for  the  silence  as  to  the  death 
of  the  husband  is  not  far-fetched.  It  was  the  fear  of  the  effect  of  such 
tidings  upon  the  condition  of  the  testator,  who  then  lay  desperately 
ill. 

(2)  After  the  contents  of  the  will  were  made  known,  the  nephew 
Woods,  one  of  the  beneficiaries  wrote  to  his  cousin  in  Bay  City,  also 
a  nephew  of  the  testator,  and  sent  to  him  a  purported  copy  of  the  will, 
and  later  a  waiver  of  citation  and  consent  to  probate.  The  will  sent 
by  Woods  contained  the  same  provisions  as  the  will  executed  by  the 
testator,  but  the  former  had  an  attestation  clause,  and  the  will  had 
none,  although  it  was  subscribed  by  three  witnesses.  The  will  itself 
is  inartisticaUy  drawn.  Woods  testified  without  dispute  that  he  caused 
it  to  be  prepared  by  a  stenographer — a  fellow  employe,  who  was  not  a 
lawyer,  but  who  had  some  experience  in  drawing  wills,  and  owned  a 
book  of  forms  at  home,  which  book  the  scrivener  had  in  mind.  The 
will  forwarded  by  Woods  is  in  technical  language.  The  source  of  the 
copy  is  not  made  clear.  It  is  possible  that  Woods  may  have  used  a 
form  4n  the  form  book,  of  some  approved  character,  or  that  he  may 
have  had  a  will  drawn  in  technical  language.  The  names  signed  to  the 
attestation  clause  in  the  alleged  copy  are  3ie  same  as  the  names  of  the 
witnesses  to  the  original  will.  It  is  neither  pretended  nor  alleged  that 
the  contestants  were  in  any  way  misled  or  deceived  by  the  will  sent 
to  them;  and  it  does  appear  that  they  retained  counsel,  who  made  an 
examination  of  the  matter,  and  who  was  afforded  information  by 
Woods. 

[2]  An  irregularity  of  procedure  is  urged  by  the  appellant.  While 
the  jury  were  in  deliberation,  it  appears  that  one  of  the  officers  of  the 
Surrogate's  Court  went  in  their  room  to  pay  them  their  fees.  There 
is  no  evidence  that  this  officer  did  anything  wrong,  or  attempted  to  do 
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SO ;  but  it  is  important  that  none  should  have  access  to  the  juty  for 
any  purpose,  save  as  directly  ordered  by  the  court 

Decree  and  order  of  the  Surrogate's  Court  of  Kings  County,  and 
verdict  of  the  jury  upon  the  issue  of  fraud  and  undue  influence,  re- 
versed, and  new  trial  ordered,  but  only  upon  that  issue ;  costs  to  abide 
the  final  decree.    Settle  order  before  the  Presiding  Justice.   All  concur. 


(189  App.  Dlv.  238) 

VBBLDORANO  v.  UNION  BY.  OO.  OF  NBW  YOBK  CITY, 

(Supreme  Court,  AppeUate  Division,  First  Department    November  7,  1919.) 

1.  Wttnbssks  «=»275(6)— OMWS-EXuaNATioN  or  pi.Aiirrzn';   NxauGBircB  at 

OTHEB  TIKES. 

In  action  against  street  railway  for  injuries  to  wagon  driver  in  cross- 
ing accident,  it  was  improper  to  cross-examine  the  driver  as  to  other 
accidents  which  he  had  had,  the  only  question  being  as  to  the  negligence 
which  caused  the  particular  accident  involved  in  the  action,  and  his  neg- 
ligence at  any  other  time  not  being  pertinent,  and  such  cross-examination 
was  not  proper  as  an  answer  to  testimony  of  plaintiff,  "I  have  played 
safety  first,"  in  answer  to  question  whether  he  had  crossed  the  crossing 
without  giving  notice. 

2.  Appeal  and  ebbob  «=»1()48(6)— Pbejubioial  bbbob  nr  cBoss-EXAMiNAXzoir 

or  WITNESS. 

In  action  against  street  raUway  for  injuries  to  wagon  driver,  cross- 
examination  of  plaintiff  as  to  other  accidents  he  had  had,  where  it  was 
not  shown  that  tiie  other  accidents  were  due  to  his  negligence,  was  prejor 
diclal .  error ;   the  inference  being  that  he  was  generally  careless. 

8.  StBEBT  BAILBOADS  ^=:>d9(18) — CoNTBIBXTTOBT  NEOLXaENOE  OP  DBIVER  OF  TE- 
HIGUB ;    LAW  OP  BOAD. 

A  water  wagon  driver,  who  upon  approaching  an  intersecting  street 
turned  to  the  left  and  crossed  over  to  water  the  south  side  of  street, 
on  which  he  had  been  traveling,  without  passing  beyond  point  of  in- 
tersection, and  was  struck  by  a  street  car  as  he  was  turning,  h^M  not 
contributorily  negligent,  where  he  crossed  over  before  he  came  to  the 
tralllc  upon  intersecting  street;  neither  the  general  rule  nor  the  ordinance 
requiring  vehicles  turning  to  left  Into  another  street  to  go  to  right  ot  and 
beyond  Intersection  being  applicable. 

Appeal  from  Trial  Term,  New  York  County. 

Action  by  Stanzy  Veeldorano  against  the  Union  Railway  Company 
of  New  York  City.  From  a  judgment  for  defendant  upon  a  verdict 
of  a  jury,  and  from  an  order  denying  a  motion  for  new  trial,  plain- 
tiff appeals.    Reversed,  and  new  trial  granted. 

See,  also,  183  App.  Div.  575,  171  N.  Y.  Supp.  5. 

At^ed  before  CLARKE,  P.  J.,  and  LAUGHLIN,  DOWLING, 
SMITH,  and  MERRELL,  JJ. 

Thomas  J.  O'Neill,  of  New  York  City  (L.  F.  Fish,  of  New  York 
City,  on  the  brief),  for  appellant. 

Alfred  T.  Davison,  of  New  York  City  (E.  Crosby  Kindleberger,  of 
New  York  City,  of  counsel),  for  respondent. 

SMITH,  J.  The  action  is  one  for  negligence.  The  plaintiff  was 
the  driver  of  a  water  wagon  in  the  department  of  street  deaning.   He 
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was  proceedixig  weit  upon  138th  street  towards  the  intersection  witK 
Mott  avenue.  Mott  avenue  was  considerably  wider  at  this  point  than 
it  was  further  north.  There  was  a  plaza  there.  Mott  aveniie  to  the 
south  went  to  the  river  and  was  little  used;  to  the  north  it  was  much 
used.  There  was  a  pole  upon  which  the  railroad  wires  were  strung  in 
138th  street  to  the  eastern  part  of  this  plaza.  .  It  was  about  45  feet  east 
from  the  east  line  of  Mott  avenue,  extended  from  the  north.  It  was 
somewhat  west  from  the  east  line  of  Mott  avenue  as  it  turned  in  and 
made  the  plaza  from  the  south.  It  was  south  of  the  property,  owned 
by  the  New  York  Central  Railroad,  used  as  a  station.  The  plain- 
tiff was  going  west  upon  his  water  wagon,  and  did  not  desire  to  turn 
into  Mott  avenue,  but  desired  to  turn  across  the  street  from  the  north 
to  the  south,  so  as  to  proceed  easterly  and  water  the  south  side  of  the 
street  He  swears  that  he  looked  to  the  east  and  saw  a  car  about  150 
feet  away.  The  next  he  saw  of  the  car  was,  when  he  was  turning,  the 
car  struck  his  wagon,  and  pushed.it  against  this  trolley  pole,  and  caus- 
ed plaintiff's  injury.    The  jury  rendered  a  verdict  for  the  defendant. 

[1,  2]  There  are,  I  think,  two  errors  which  require  a  reversal  of 
this  judgment.  The  defendant  was  allowed  to  ask  the  plaintiflf  whether 
he  had  had  four  other  accidents.  Now,  in  one  of  those  accidents  pre- 
sumably he  was  not  guilty  of  negligence,  because  he  was  paid  by  the 
trolley  company  an  amount  for  the  damages  which  he  suffered.  As  to 
the  three  other  accidents,  there  is  no  proof  of  the  circumstances  under 
which  they  occurred.  It  is  not  proper  to  ask  the  plaintiff  as  to  these 
accidents,  any  more  than  it  wbuld  be  to  ask  whether  the  defendant  had 
not  had  other  accidents  through  the  same  motorman.  The  question  is 
as  to  what  negligence  caused  this  accident,  and  whether  plaintiff  had 
been  negligent  at  other  times,  or  even  whether  he  was  generally  negli- 
gent, is  not  a  pertinent  fact.  While  it  is  not  proven  that  these  other  ac- 
cidents were  caused  by  the  fault  of  the  plaintiff,  nevertheless  the  gen- 
eral inference  would  be  that  he  was  a  careless  man  generally.  The 
defendant  seeks  to  sustain  this  ruling  as  proper  cross-examination  in 
answer  to  other  evidence  given  by  him.  He  was  asked  whether  he 
had  crossed  the  crossing,  giving  notice,  and  he  swore,  "I  have  played 
safety  first."  This,  also  was  upon  cross-examination.  It  is  claimed 
that,  in  view  of  that  testimony,  this  cross-examination  as  to  his  other 
accidents  was  proper.  I  think  it  was  not.  It  was  extremely  preju- 
dicial to  the  plaintiff,  and  for  this  error  the  judgment  should  be  re- 
versed. 

[3]  There  is  another  ground  upon  which  the  judgment  should  be 
reversed.    There  is  an  ordinance  of  the  city  which  reads  as  follows : 

•'6.  Turning  to  the  Left  into  Another  Street. — ^A  vehicle  turning  to  the  left 
Into  another  street  shall  pass  to  the  right  ct  and  b^ond  the  center  of  the 
street  Interoeetioii  before  tnzning*" 

This  ordinance  was  admitted  in  evidence  over  the  plaintiff's  objec- 
tion. I  do  not  think  it  was  competent  evidence.  In  the  first  place, 
the  plaintiff  was  not  turning  into  another  street ;  so  he  was  not  subject 
to  the  provisions  of  the  ordinance.  In  the  second  place,  in  my  opinion, 
this  point  should  not  be  deemed  the  intersection  of  the  street  The 
178N.Y.a— 37 


Digitized  by  VjOOQIC 


5.78'  .     nS  NEW  YORlt  8CPPLBBlBNl^  f  (Sup.  Ct 

main  travel  upon  Mott  avenue  to  the  north  would  be  entirely  to  the 
west  of  this  trolley  pole,  and  in  fact  the  main  travel  north  upon  Mott 
avenue,  coming  from  the  west  upon  138th  street,  would  be  to  the  west 
of  this  trolley  pole.  I  think  that  the  plaintiflf  was  not  required  to  go 
beyond  the  trolley  pole ;  but  he  had  the  right,  if  he  exercised  reasonable 
care,  to  go  to  the  left  of  .this  trolley  pole  in  turning  around,  so  as  to 
take  the  other  side  of  the  street.  The  mere  introduction  of  this  or- 
dinance would  probably  not  have  caused  much  injury  to  the  plaintiffi 
except  for  the  charge  as  made.  The  charge  was  colorless.  It  did  not 
state  in  any  way  what  the  plaintiff's  duty  was,  or  what  was  the  defend- 
ant's duty,  and  at  the  end  of  the  charge  the  defendant's  counsel  asked 
the  court  to  charge  that  the  plaintiff  was  presumed  to  know  and  call- 
ed upon  to  know  concerning  these  ordinances  which  had  been  read  in 
evidence.  This  he  charged.  He  was  further  asked  to  charge  that  dis- 
obedience of  one  of  these  ordinances  is  some  evidence  of  negligence. 
His  answer  is : 

**It  l8  some  evldenoe,  that  U  to  be  taken  in  ooonection  with  all  ttie  other  tes- 
timony as  to  whose  negligence  caused  the  accident." 

The  court  then  said: 

"I  have  two  requests  from  the  plaintiff*?  counsel.  It  is  undiluted  in  this 
case  that  the  plaintiff,  while  going  west  on  the  north  side  of  lS8th  street,  was 
turning  to  the  left  for  the  purpose  of  crossing  to  the  east  side  of  the  street,  so 
that  he  could  j>roGeed  in  an  easterly  direction  on  the  sooth  side  of  the  street 
I  refuse  to  so  charge,  for  the  reason  that,  as  1  understand  the  testimony,  the 
plaintiff  had  gone  to  the  intersection  of  Mott  ayenue  and  lS8th  street,  and  that 
he  wafl  Just  crossing  inside  of  lS8th  street  He  was  crossing  at  an  Intersection 
of  138th  street  and  Mott  avenue;   so  I  refuse  to  make  that  charge." 

The  plaintiff's  counsel  excepted. 

'The  Court :  No.  2.  If  the  Jury  find  that  the  plaintiff  was  crossing  from  the 
north  side  of  138th  street,  he  was  not  required  by  the  city  ordinances  or  poUce 
regulations  in  evidence  to  go  to  the  west  of  the  center  of  the  intersection  of 
138th  street  and  Mott  avenue.  The  ordinance  merely  required  that,  in  cross- 
ing from  one  side  of  the  street  to  thd  other,  he  should  do  so  by  turning  to  the 
left,  so  as  to  keep  in  the  same  direction  as  the  traffic  <m  that  side  of  the  street 
I  refuse  to  so  charge,  for  the  same  reason  that  the  evidence  is  th^t  the  crossbig 
was  at  the  intersection  of  138th  street  and  Mott  avenue,  and  not  in  the  center 
of  the  street  between  the  blocks." 

To  this  the  plaintiff's  counsd  excepted. 

It  seems  clear  that  the  jury  must  have  drawn  the  inference  from 
this  charge  of  the  court,  and  refusal  to  charge  the  plaintiff's  requests, 
that  the  plaintiff  was  guilty  of  contributory  negligence,  or,  at  least,' 
that  it  was  evidence  upon  his  contributory  negligence  that  he  did  not 
pass  the  intersection  of  Mott  avenue  and  go  over  upon  the  west  side 
before  turning  around.  Neither  the  ordinance  nor  the  general  rule 
applies.  He  was  practically  east  of  the  traffic,  both  north  and  south 
upon  Mott  avenue,  and  it  was  perfectly  proper  for  him  to  cross  over 
the  street  where  he  did.  This  charge  to  the  jury  presents  a  wrong  basis 
upon  which  to  determine  the  plaintiff's  contributory  negligence.  For 
this  error,  also,  I  think  the  judgment  should  be  reversed. 

Judgment  and  order  should  be  reversed,  and  a  new  trial  granted,  with 
costs  to  appellant  to  abide  the  event.    All  concur. 
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fl08  Misc.  Rep.  68:9' 

PBOPLB  ex  x^  POST  &  McOORD,  Inc.,  T.  OANTOB  et  aL,  Coin*ni  ot  Taxes 

and  Assessments. 

(Supreme  Court,  Special  Term,  New  Tork  Ck)unty.     August  5,  1919.) 

Taxation  ^=»160,  161— Assbbshbnt  ;    KXEicFnoir  as  "icANXTTACTUBiira"  ob 

**M£BCANTIIJ:'^  cobpobation. 

A  corporation  engaged  in  furnishing  steel  structures  erected  in  place 
on  realty  in  accordance  with  plans  and  specifications  of  engineers  or  archi- 
tects is  neither  a  "manufacturhig"  nor  a  "mercantile*'  corporation,  with- 
in Tax  r4aw,  |  206,  as  amended  by  Laws  1917,  c  726  and  Its  application 
to  vacate  an  assessment  of  its  capital  under  Tax  Law,  1 12,  on  grouhd  that 
It  is  required  to  pay  a  tax  of  3  per  cent,  on  net  income,  and  is  exempt 
from  any  tax  on  its  personalty  or  capital,  will  be  dismii^sed. 

[Ed.  Note. — £V>r  other  definitions,  see  Words  and  Phrases,  Second  Series, 
Manufacturing  Corporation ;  First  and  Second  Series,  Mercantile.] 

Application  by  the  People,  on  the  relation  of  Post  &  McCord,  In- 
corporated, against  Jacob  A.  Cantor  and  others,  as  Commissioners  of 
Taxes  and  Assessments  of  the  City  of  New  York,  constituting  the 
Board  of  Taxes  and  Assessments  therein,  to  vacate  a  tax  assessment 
Writ  dismissed. 

Dixon  &  Holmes  of  New  York  City,  for  relator. 
William  P.  Burr,  Corp.  Cotmsel,,of  New  York  City  (Max  Salo- 
mon»  of  New  York  City,  of  counsel),  for  defendants. 

LEHMAN,  J.  The  relator's  capital  has  been  assessed  by  the  defend* 
ants  under  section  12  of  the  Tax  Law  (Consol.  Laws,  c.  60)  at  the 
sum  of  $100,000.  .  It  seeks  to  have  this  assessment  vacated  on  the 
ground  that  it  is  a  manufacturing  or  mercantile  corporation,  and  that 
by  virtue  of  the  provisions  of  chapter  726  of  the  Laws  of  1917  it  is 
required  to  pay  a  tax  of  3  per  cent,  on  its  net  income  and  is  exempt 
from  any  tax  on  its  personal  property  or  capital.  There  is  no  doubt 
that  the  relator  can  be  required  to  pay  only  one  tax,  but  apparently  the 
state  tax  commissioners  have  decided  that  it  is  a  mercantile  corpora- 
tion, and  as  such  subject  to  a  tax  on  its  income,  while  the  tax  commis- 
sioners of  the  city  have  decided  that  it  is  subject  to  a  tax  on  its  capital. 
The  relator  is  engaged  in  the  work  of  furnishing  steel  structures  erect- 
ed in  place'in  accordance  with  the  plans  and  specifications  of  engineers 
or  architects.  It  furnishes  preliminary  advice  for  such  specifications, 
then  orders  the  steel  to  be  fabricated  or  prepared  at  the  mill,  and  erects 
it  in  place.  It  not  only  does  the  work  of  erecting  the  steel  structures, 
but  furnishes  the  steel  and  materials.  It  now  claims  that,  because  it 
purchases  the  steel  from  the  mill  and  then  transfers  title  to  it  when 
erected,  it  in  effect  sells  the  steel,  and  since  the  value  of  the  steel  is 
usually  more  than  four  times  the  cost  of  the  labor  and  overhead  ex? 
pense  of  erecting  the  structure,  its  business  must  be  considered  princi- 
pally that  of  buying  and  selling  steel,  and  it  is  therefore  a  mercantile 
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corporation.    Section  208  of  the  Tax  Law,  as  amended  by  Laws  1917, 
c  726,  contains  the  following  definitions : 

"8.  The  term  'mannfacturing  corporation'  means  a  corporation  principally 
engaged  in  the  business  of  manufacturing  tangible  personal  property  for  itself 
or  for  others. 

"4.  The  term  "mercantile  coiporation'  means  a  corporation  prlndpally  oi- 
gaged  in  the  business  of  buying  or  selling  tangible  personal  property  for  itseU 
or  for  others." 

It  would  seem  quite  clear  that  the  corporation  is  not  a  manufactur- 
ing corporation,  because  the  structures  which  it  erects  are  not  "per- 
sonal" property,  but  are  attached  to  the  realty  and  become  part  there- 
of. Obviously,  decisions  of  the  bankruptcy  courts  construing  a  differ- 
ent statute,  in  which  the  word  "manufacturing"  can,  through  its  con- 
text, be  given  a  wider  definition,  have  no  application  to  the  question 
before  me.  It  seems  to  me  that  similar  considerations  must  lead  to 
the  conclusion  that  the  relator  is  not  a  mercantile  corporation.  Its 
contracts  are  in  various  forms,  but  apparently  all  the  contracts  require 
the  relator  in  substance  to  furnish  the  work  and  materials  for  the  com- 
plete erection  of  steel  structures  to  become  attached  to  the  realty.  It 
is  true  that  in  order  to  perform  these  contracts  it  must  purchase  stcd, 
and  that  the  cost  of  such  steel  represents  the  larger  part  of  the  price 
paid  upon,  the  contract  It  does  not,  however,  sell  this  steel  as  per- 
sonal property,  but.  passes  title  to  the  steel  merely  as  part  of  the  con- 
tract for  the  performance  of  work  and  the  furnishing  of  materials 
and  through  the  incorporation  of  this  steel  in  the  realty.  In  no  case 
could  a  court  construe  its  contract  as  a  contract  for  sale  and  delivery 
of  goods. 

The  contract  which  in  its  terms  seems  most  favorable  to  the  relator's 
contention  is  a  contract  for  the  "construction"  of  a  part  of  a  rapid 
transit  railway.  This  contract  was  the  largest  contract  of  the  relator 
for  the  year  in  which  the  assessment  was  laid,  and  the  materials  which 
went  into  the  contract  represent  approximately  85  per  cent,  of  the 
contract  price.  The  relator,  however,  nowhere  expressly  or  impliedly 
agreed  to  sell  to  the  city  these  materials,  but  merely  agrees  to  furnish 
them  as  part  of  the  work  of  construction.  The  relator  lays  great  stress 
upon  the  fact  that  the  contract  provides  for  payment  of  a  specified  sum 
when  the  steel  was  delivered  on  the  job,  but  this  fact  seems  to  me  im- 
material. The  contract  is  not  for  a  lump  sum,  but  for  unit  prices, 
payable  in  certain  fixed  amounts  as  the  work  progresses,  and  the  pay- 
ment for  steel  delivered  represents  one  way  of  measuring  the  value  of 
the  work  performed  and  materials  furnished,  and  is  evidently  for  the 
convenience  of  the  parties,  but  in  nowise  detracts  from  the  nature  of 
the  contract,  as  a  complete  contract  for  work,  labor,  and  materials, 
and  not  a  divisible  contract  in  part  for  the  sale  of  materials. 

The  relator  is  undoubtedly  engaged  in  the  business  of  bu3ang  tangi- 
ble personal  property,  but  such  buying  is  not  the  principal  part  of  its 
business,  and  I  cannot  find  that  it  is  engaged  in  the  business  of  selling 
it.  Its  business  is  to  incorporate  the  personal  property  it  buys  into 
realty  and  to  supply  this  personal  property  as  part  of  its  business  of 
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furnishing  work,  labor,  and*  materials  necessary  for  complete  sted 
structures.    The  statute,  I  think,  dearly  does  not  include  corporations 
which  are  principally  engaged  in  the  business  of  performing  building 
or  erection  contracts.    It  follows  that  the  writ  must  be  dismissed. 
Writ  dismissed. 


(189  App.  Dlv.  184) 

GOLDFEDBB  y.  GREENBEBQ.    (No.  1.) 

(Supreme  (Jourt,  Appellate  Dlrlslon,  Second  Department    November  7,  1919.) 

1«   YENUX  ^s»68 — ^NOTXCB  OF  HOTION  FOB  CHANGS ;    DXNIAL  AS  KADS  TOO  TUlTK. 

Where  personal  injury  action  was  brought  In  Westchester  county,  by 
plaintiff  residing  In  Bronx  county,  against  defendant  residing  In  Kings 
county,  and  defendant  serred  notice  under  Gode  Civ.  Proc.  |  986,  de- 
manding that  place  of  trial  be  changed  to  Kings  county,  but  neglected  to 
follow  this  up  by  serving  notice  of  motion  to  diange  the  place  of  trial,  but 
Bubsequentiy  did  serve  such  notice  of  motion,  it  was  error  to  deny  the 
motion  on  the  ground  that  It  was  not  made  In  time ;  the  statute  being  di- 
rectory merely,  and  the  action  being  brought  In  the  wrong  county  under 
section  984. 
2.  Ybnub  ^=»57-— Powxb  or  oouaT  to  change  or  his  own  motion. 

Under  Code  dv.  Proc.  |  987,  where  action  is  brought  in  wrong  county, 
the  court  has  power  to  diange  the  place  of  trial,  although  no  demand 
has  been  made. 

Appeal  from  Spechl  Term,  Westchester  Ck>unty. 

Action  by  Samuel  Goldf eder  against  Simon  Greenberg  for  damages 
for  personal  injuries  from  defendant's  negligence.  From  an  order 
denying  his  motion  for  change  of  venue,  defendant  appeals.  Order 
reversed,  and  motion  granted. 

Argued  before  JENKS,  P.  J.,  and  MILI.S,  RICH,  BIACKMAR, 
and  KELLY,  J  J. 

Matthew  Swelling,  of  New  York  City,  for  appellant 

Sydney  A.  Sjmie,  of  Mt.  Vernon,  for  respondent. 

RICH,  J.  The  action  was  brought  in  Westchester.  Neither  party 
resided  there;  the  plaintiff  being  a  resident  of  the  county  of  Bronx 
and  defendant  residing  in  Kings  county.  Defendant  served  a  notice 
under  section  986  of  the  Code  of  Civil  Procedure,  demanding  that  the 
place  of  trial  be  changed  to  the  county  of  Kings,  but  neglected  to  fol- 
low this  up  by  serving  a  notice  of  motion  to  change  the  place  of  trial 
as  provided  in  that  section.  He  subsequently  did  serve  a  notice  of 
motion  to  change  the  place  of  trial  to  the  county  of  Kings,  which  was 
opposed  upon  the  sole  ground  that  it  "was  not  made  within  the  time 
in  which  defendant  was  entitled  to  make  said  motion."  The  motion 
was  denied. 

[1,2]  Section  986  of  the  Code  is  directory  merely,  and  the  court 
had  power,  imder  section  987,  to  change  the  place  of  trial,  although  no 
demand  had  been  made.  Cronin  v.  Manhattan  Transit  Co.,  124  App. 
Div.  543,  544,  108  N.  Y.  Supp.  963.  Westchester  county  is  not  the 
proper  county  for  the  trial  of  this  action.  Section  984,  Code  of  Civil 
Procedure.    It  was  a  mistake  to  bring  it  there,  and  the  court  is  not 
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without  power  to  correct  it.    The  motion  ought  to  have  been  granted, 
and  it  follows  that  the  order  must  be  reversed. 

Order  reversed,  with  $10  costs  and  disbursements,  and  the  motion 
granted,  with  $10  costs.    AH  concur. 


GOIJ>FEDEB  ▼.  QRE^NBBBG.    (No.  2.) 
(Supreme  Gourt,  AppeUate  DivisloQ,  Second  Department    Kovember  7, 1919.) 

Appeal  from  Special  Term,  Westchester  County. 

Action  by  Samuel  Goldfeder  against  Simon  Greenberg.  From  adverse  o^ 
ders,  defendant  appeals.    Orders  reversed,  and  motion  granted. 

Argued  before  J£NKS,  P.  J^  and  MILLS,  RICH,  BLACKMAB,  and  KEL- 
LY, JJ. 

PEB  CUBIAM.  Orders  reversed,  without  costs,  and  motion  granted,  od 
authority  of  Goldfeder  v.  Greenberg  (Appeal  No.  1)  180  App.  Div.  184,  178  N. 
T.  Supp.  081,  decided  herewith. 


(189  App.  Div.  S19)  i^  ^  HEBBORN.  '. 

In  re  SCHULZ'S  BSTATB. 
(Suprenie  Court,  Appellate  DiTlsi<Mi,  Second  Department    November  7, 1919.) 

1.  EXECUTOBS   AND    ADHiniSTBATOBS   ^iS»510(8) — AcCOtJNTINO ;     DKTESMIITAnOK 

ON  APPEAL  WHETHER  tEOAOIES  ABE  CHABGEABLB  ON  BNTIRB  BffTATB. 

On  appeal  from  dedsion  of  the  surrogate  on  petition  of  a  surviving  ex- 
ecutor to  render  and  settle  his  account,  the  executor  bating  sought  tn- 
■tructlon  as  to  all  of  the  legacies  in  the  will,  the  Appellate  Division  has 
power  to  pass  on  the  question  whether  the  legacies  made  by  a  particaUr 
clause  of  the  will  must  be  charged  upon  the  entire  estate 

2.  Wills  ^=»732(2) — Lboaoies  chabobablb  on  bntibe  xstatb. 

Legacies  to  testatrix's  niece  and  others,  made  by  a  particular  clause  ot 
the  will,  held  chargeable  on  the  entire  estate ;  testatrix  having  possessed 
personalty  only  to  the  totally  inadequate  amount  of  $366  wh^i  she  ex- 
ecuted the  will,  making  large  bequests  therein. 

8.  Wills  <®3s>807— No  common  abatement  oy  legacies  of  nimEBBNT  olassb; 

"BEMAINDEB.*' 

Where  testatrix  in  the  ^ghth  clause  of  her  will  gave  her  husband 
$18,000,  in  the  ninth  clause  gave  her  grandniece  $1,000,  in  the  tenth  clause 
gave  ^300  to  her  executors  for  care  of  her  grave,  and  in. the  twelfth 
clause,  on  death  of  her  husband,  directed  division  of  the  **pemainder"  of 
her  estate,  $5,000  to  her  niece  and  legacies  of  from  $1,000  to  $500  eadi, 
aggregating  $12,600,  to  eleven  different  persons,  there  can  be  no  abatement 
common  to  both  classes  of  legacies ;  those  in  the  eighth,  ninth,  and  tenth 
clauses  being  a  charge  on  the  estate,  and  those  in  the  twelfth  clause  a 
charge  only  on  the  "remainder"  or  •'residue,"  meaning  what  is  left  after 
some  subtraction  or  separation. 

[Ed.  Note. — For  other  definitions,  see  Words  and  Fhrasee,  First  and 
Second  Series,  Remainder.] 

Appeal  from  Surrogate's  Court,  Kings  County. 
In  the  matter  of  the  petition  of  Otto  Herborn  to  render  and  settle 
his  account  as  surviving  executor  of  Louisa  Schulz,  deceased.    From 
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a  decree  settling  the  accouht,  Augusta  Ambs  appeals.    Decree  amend- 
ed, and,  as  amended,  affirmed. 

Argued  before  JENKS,  P.  J.,  and  MILLS,  RICH,  KELtY,  and 
JAYCOX,  JJ. 

W.  H.  Janes,  of  New  York  City,  for  appellant. 
M.  Strassman,  of  New  York  City  (James  T.  Hallinan,  of  New  York 
City,  of  coimsel),  for  respondent  Dora  Schulz. 

Theodore  Blimi,  of  New  York  City,  for  respondent  administratrix. 

JENKS,  P.  J.  This  appeal  presents  a  rehearing  pursuant  to  our 
judgment  in  187  App.  Div.  938,  174  N.  Y.  Supp.  905.  The  appejlant 
now  confines  her  contention  to  propositions  thus  stated  by  her.  That 
the  legacies  of  the  will  were  payable  out  of  the  proceeds  of  the  prop- 
erty and  were  specific  to  that  extent,  that  they  were  all  of  like  charac- 
ter, contributed  among  themselves,  and  that  all  abate  ratably. 

After  the  usual  provision  for  debts  and  for  personal  expenses  and 
the  bequest  of  personal  chattels,  the  testator  provided : 

«^ightb — I  glTe  aod  bequeath  to  my  hn8baD<l,  Eugene  Schulz,  the  som  of 
eighteen  thousand  ($18,000.00)  doHars. 

'Vlntb— I  give  end  bequeath  unto  my  grand  nieee  Louisa  Ambs  the  sum  of 
one  thousand  ($1,000.00)  doUais. 

'Tenth — I  give  and  bequeath  the  sum  of  three  hundred  dollars  to  my  execa> 
tors,  to  keep  my  grare  in  repair  and  proper  condition. 

''Eleyenth — I  give  and  bequeath  the  use,  income  and  benefit  of  my  remain* 
tag  estate  both  real  and  personal  to  my  bueband  Eugene  Schulz  during  his 
natural  life. 

••Twelfth — Upon  the  death  of  my  husband,  I  direct  the  remainder  of  my  es- 
tate to  be  divided  as  follows:  l8t—T6  my  niece  Augusta  Ambs  I  give  five 
momand  dollar  (sir],  or  to  her  Issue  if  she  should  die  before  such  an  event." 
Tlien  follow  six  subdivisions  that  provide  for  legacies  to  15  diiferent  persons, 
which  legacies  vary  from  $1,000  to  $500  each,  and  which  aggregate  $11,500. 

••Thirteenth — ^All  the  rest,  residue  and  remainder  of  my  estate  after  tne   * 
death  of  my  said  husband,  shall  go  to  and  I  hereby  bequeath  and  give  the 
same  to  Emma  Uerbom  and  Augusta  Ambs. 

••Fourteenth — J  give  hereby  unto  my  executors  full  power  and  authority  to         x 
Bell  and  convey  any  portion  or  all  of  my  real  estate  and  give  full  and  proper. 
conTeyance  thereof." 

Upon  this  trial  it  is  established  that  the  testator  left  only  $366  in 
personalty,  and  that  this  was  the  amount  of  such  property  at  tiie  time 
of  the  execution  of  the  will.  The  estimated  market  value  of  the  real 
estate  was  about  $71,000,  subject  to  mortgages  of  about  $50,000.  The 
learned  surrogate  has  decreed  that  l^acies  provided  in  the  eighth, 
ninth,  and  tenth  clauses  of  the  will  must  be  charged  upon  the  entire 
estate,  but  did  not  consider  the  legacies  provided  for  in  the  twdfth 
clause,  for  the  express  reason  that  the  question  remitted  by  this  court 
<Ud  not  embrace  them. 

[1,  2]  The  first  contention  of  the  appellant,  then,  is  not  against  the 
determination  of  the  surrogate,  but  would  extend  it  to  the  legacies  of 
the  twelfth  clause.  The  executor  sought  instruction  as  to  all  of  the 
legacies  in  the  will,  and  I  think  this  court  has  power  to  pass  upon 
this  question.  Robinson  v.  Raynor,  28  N.  Y.  494;  Matter  of  Rogers, 
10  App.  Div.  593,  42  N.  Y.  Siipp.  133;  section  2763,  Code  of  Civil 
Procedure.  I  am  of  opinion  that  the  contention  should  prevail  for  the 
same  reasons  that  apply  to  the  legacies  in  the  eighth,  ninth,  and  tenth 
clauses.    The  total  inadequacy  of  personalty  of  $366  at  the  time  of 
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the  execution  of  the  will  indicates  that,  tmless  the  testator  sou^t  to 
mock  at  her  relatives,  she  must  have  intended  that  the  legacies  speci- 
fied by  her  to  the  amount  of  $35,800  were  to  be  paid  out  of  her  entire 
estate.  Ely  v.  Megie,  219  N.  Y.  112,  113  N.  E.  800;  Richardson  v. 
Richardson,  145  App.  Div.  540-543,  129  N.  Y.  Supp.  94L 

[3]  I  do  not  yield  to  the  further  contention  of  the  appellant.  In 
concrete  form  it  is  that  the  legacies  provided  in  the  eighth,  ninth,  and 
tenth  clauses  must  abate  equally  with  the  legacies  provided  in  the 
twelfth  clause.  The  scheme  of  the  will  provides  for  the  legacies  of 
the  eighth,  ninth,  and  tenth  clauses  out  of  the  estate  intact.  But  there- 
after the  scheme  but  regards  "my  remaining  estate,"  first  to  be  charg- 
ed with  the  life  estate,  and  then,  upon  the  termination  thereof,  the  "re- 
mainder of  my  estate,"  which  is  to  be  "divided"  into  the  legacies  which 
are  specified  in  the  twelfth  clause  and  its  said  subdivisions.  Remain- 
der means  that  which  is  left  after  some  separation  or  subtraction.  I 
think  the  word  "remainder"  was  used,  not  in  the  strict  legal  sense  of 
the  term,  but  to  describe  that  which  was  left  after  something  had  been 
taken  trom  the  estate.  As  to  like  use  and  construction  of  the  word, 
or  a  word  equipollent,  see  McCom  v.  McCom,  100  N.  Y.  511,  at  page 
514,  3  N.  E.  480;  Chase  v.  Cartriffht,  53  Ark.  at  page  365,  14  S.  W. 
90,  22  Am.  St.  Rep.  207;  Hubbard  v.  Hubbard,  6  Mete.  (Mass.)  50; 
Hoyt  V.  Hoyt,  85  N.  Y.  at  pages  150,  151 ;  United  States  Trust  Co. 
V.  Black,  146  N.  Y.  at  pages  10  and  11,  40  N.  E.  403. 

If  the  legacies  in  the  twelfth  clause  are  to  be  charged  like  imto  those 
in  the  eighth,  ninth,  and  tenth  clauses,  then  the  latter  are  not  charged 
upon  the  remaining  estate,  but  upon  the  estate.  If  the  legacies  in  the 
twelfth  clause  are  in  the  same  category  as  those  in  the  eighth,  ninth, 
and  tenth  clauses;  then  they  are  to  be  charged,  not  upon  the  estate,  but 
upon  the  remaining  estate.  Either  construction  does  violence  to  the 
plain  language  of  the  will  Further,  the  expression  "remaining  es- 
tate" is  meaningless,  unless  there  be  some  deduction,  and  yet  there  is 
no  deduction,  unless  it  be  the  legacies  of  the  eighth,  ninth,  and  tenth 
clauses.  The  legacies  are  of  two  classes ;  those  in  the  eighth,  ninth, 
and  tenth  clauses  are  a  charge  upon  the  estate,  and  those  in  the  twelfth 
clause  upon  the  remainder  or  residue  of  the  estate.  Wherefore  there 
is  no  abatement  common  to  both  classes  of  l^;acies.  Rop^r  on  Lega- 
cies, c.  7,  §  1,  star  pp.  428,  429,  et  seq.  See,  too.  Am.  &  Eng.  Ency. 
of  Law  (2d  Ed.)  vol,  1,  p.  42;  Matter  of  Title  Guarantee  &  Trust 
Co.,  195  N.  Y.  339,  88  N.  E.  375 ;  Thompson  v.  Thompson,  3  Dera. 
Sur.  409;  Langstroth  v.  Golding,  41  N.  J.  Eq.  at  page  53,  3  Afl.  151 ; 
Hubbard  v.  Hubbard,  supra,  6  Mete.  (Mass.)  at  page  63.  To  my 
mind,  the  principle  is  not  affected  by  the  fact  that  the  legacies  charged 
upon  the  remainder  of  the  estate  are  of  specific  amounts.  The  testa- 
tor may  have  erred  in  estimation  of  the  amount  of  her  remaining  es- 
tate, but  that  affords  no  indication  of  her  intent  that  charges  thereon 
should  be  increased  at  the  expense  of  the  charges  upon  the  entire  es- 
tate. Moreover,  in  the  case  at  bar,  the  remaining  estate  devoted  to  the 
payment  of  the  legacies  in  the  twelfth  clause  is  postponed  for  the  life 
estate,  and  the  testator  may  have  estimated  that  upon  the  termination 
of  the  life  estate  the  realty  would  be  of  increased  value.    The  con- 
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trolling  fact  is  that  the  testator  contemplated  two  different  estates,  and 
there  is  no  indication  of  any  intention  that  the  general  legatees  should 
suffer  for  the  benefit  of  the^legatees  of  the  "remaining  estate." 

The  cases  mainly  relied  upon  by  the  learned  counsel  for  the  appel- 
lant may  be  discriminated,  in  that  the  legacies  in  each  case  were 
chargeable  upon  the  same  estate  or  fund.  Thus  in  Van  Nest  v.  Van 
Nest,  43  N.  J.  Eq.  126,  13  Atl.  179,  the  direction  was  that,  of  $1,300, 
T.  should  have  $500  and  the  remaining  $800  to  be  equally  divided 
among  others;  that  is,  all  were  to  be  paid  out  of  the  same  fund,  $1,- 
300,  and  so  all  abated.  The  decision  in  Van  Nest's  Case  turns  upon 
Page  V.  Leapitigwell,  18  Ves.  463,  also  largely  relied  upon  by  the  ap- 
pellant. In  Page  v.  Leapingwell  the  legacies  of  £7,800  and  the  over- 
plus both  were  charged  upon  the  estimated  fund  of  ilO,000.  In  Elwes 
V.  Causton,  30  Beav.  354,  the  charges  were  all  upon  £3  per  cent,  bank 
annuities.  In  McCom  v.  McCom,  supra,  the  testator  bequeathed  $1,- 
000  to  his  wife  and  to  his  son  Moses  $400,  and  the  rest  of  the  property 
was  divided  equally  between  certain  persons,  and  the  court  but  held 
that  the  widow  was  not  entitled  to  full  pa3rment  to  the  exclusion  of 
the  son. 

The  decree  is  amended  in  accord  with  this  opinion,  and,  as  amend- 
ed, is  affirmed,  without  costs  of  this  appeal.    All  concur. 


aOS  Ml8C.  Rep.  665) 

JAMES  et  al.  r.  PBPPABD  BBAI/TY  CO.,  Inc.,  et  aL 

<Supz«me  Court,  Special  Term,  Kings  County.    September,  ldl9.) 

MOSTOAOES  ^=»582 — FORECLOSUBK ;    ADOmONAL  C0HFEN8ATI0N  TO  BEFEKBE. 

Where  property  sold  nnder  a  judgment  in  foredosnre  brings  more  than 
$10,000,  the  referee  to  sell  may  not  be  allowed  additional  compensation, 
under  Code  Civ.  Proo.  §  3297,  unless  he  has  performed  some  unusual  and 
exceptional  labor,  eren  thou^  he  has  been  unreasonably  annoyed  by  ai> 
tomey  for  owner  of  equity. 

Action  by  Clinton  R.  James  and  others,  as  executors  of  John  F. 
James,  deceased,  against  the  Peppard  Realty  Company,  Incorporated, 
and  others.  On  motion  for  an  extra  allowance  to  a  referee  upon  a  sale 
of  real  property  upon  foreclosure.    Motion  denied. 

James  P.  Judge,  of  Troy,  for  plaintiffs. 

Alvah  W.  Burlingame,  Jr.,  of  Brooklyn,  for  the  motion. 

James  N.  Catlow,  of  New  York  City,  and  John  L.  Danzillo,  of  Brook- 
lyn (Edmund  C.  Viemeister,  of  Jamaica,  of  counsel),  opposed. 

FABER,  J.  This  is  a  motion  for  an  extra  allowance  to  a  referee 
upon  the  sale  of  real  property  on  foreclosure,  pursuant  to  section  3297 
of  the  Code  of  Civil  Procedure,  which,  among  other  things,  provides : 

"And  a  referees  compensation,  including  commissions,  cannot,  where  the 
sale  is  under  a  judgment  in  an  action  to  foreclose  a  mortgage,  exceed  fifty 
dollars,  unless  the  property  sold  for  ten  thousand  doUars  or  upwards,  ir 
which  event  the  referee  may  reci^ive  such  additional  compensation  as  to  the 
court  may  seem  proper,  or  in  any  other  cause  [case]  five  hundred  dollars.*' 
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This  statute  fixes  the  referee's  fees  at  a  sum  not  to  exceed  $50  where 
the  property  sold  for  less  than  $10,000.  The  provision  that,  where  the 
property  sells  for  $10,000  or  upwards,  the  referee  may  receive  such 
additional  compensation  as  to  the  court  may  seem  proper,  not  to  ex- 
ceed $500,  applies  only  to  cases  where  some  unusual  or  exceptional 
labor  has  been  performed  by  the  referee.  It  was  never  intended  that, 
solely  because  the  property  was  sold  for  more  than  $10^000,  as  in  this 
case,  the  referee  is  entitled  to  additional  compensation.  If  that  were 
so,  there  would  be  no  reason  for  leaving  the  matter  to  the  discretion 
of  the  court ;  there  would  be  nothing  but  the  amount  realized  to  base 
a  discretion  upon.  On  this  application  there  appears  to  have  been  no 
unusual  or  exceptional  labor  in  connection  with  the  referee's  duties, 
and  the  motion  for  additional  compensation  is  denied. 

The  referee  contends  that  he  was  unreasonably  annoyed  by  the  at- 
torney for  the  owner  of  the  equity  of  redemption,  who  opposes  this 
motion,  but  I  know  of  no  law  or  rule  by  which  I  can  compensate  him 
for  sudi  annoyance.    He  must  find  some  other  remedy. 

Motion  denied. 


RICHARDSON  T.  MUSICAL  BLUB  BOOK  CORPORATION. 
(Supreme  Cburt,  AppeUate  Term,  First  Department    October  27, 1919.) 

Appeal  and  erbob  ^=»781(7)— Coicpliance  wfth  judgment  ;  bight  to  cosre. 

A  stay  pending  appeal  from  so  much  of  an  order  allowing  defendant  to 
serve  reply  as  granted  $10  costs,  instead  of  full  eosts,  liavixig  been  denied, 
and  trial  had,  resulting  in  verdict  for  plaintiff  and  Judgment  thereon, 
which  has  been  satisfied,  the  court  on  appeal  will  not  pass  upon  the  mer- 
its of  the  order,  since  it  can  merely  decide  as  to  costs. 

Bljur,  J.,  dissenting. 

Appeal  from  City  Court  of  New  York,  Special  Term. 

Action  by  G.  Dexter  Richardson  against  the  Musical  Blue  Book 
Corporation.  From  so  much  of  an  order  granting  plaintiff  leave  to 
serve  a  reply  as  granted  $10  costs,  instead  oi  full  costs,  defendjmt  ap- 
peals.   Appeal  dismissed. 

Argued  October  term,  1919,  before  GUY,  BIJUR,  and  DELEHAN- 
TY,  JJ. 

Guernsey  Price,  of  New  York  City,  for  appellant. 

Arthur  L.  Fullman,  of  New  York  City,  for  respondent 

DELEHANTY,  J.  The  court  below  made  an  order  granting  plain- 
tiff leave  to  serve  a  reply  upon  payment  of  $10  costs.  Such  reply  was 
served,  the  costs  tendered,  and  the  case  proceeded  to  trial.  In  the 
meantime  defendant,  having  appealed  from  so  much  of  said  order  as 
granted  $10  costs,  instead  of  full  costs  to  date  thereof,  applied  for  a 
stay  pending  determination  of  appeal,  which  was  denied.  The  trial 
resulted  in  a  verdict  for  plaintiff,  and  the  judgment  entered  thereon 
was  satisfied,  and  there  is  now  no  action  pending. 

The  appeal  for  costs  now  comes  on  in  due  course  to  be  heard,  and 
the  question  to  be  determined  is  whether  upon  the  facts  presented  the 
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same  should  be  considered.  My  conclusioo  is  that  it  should  not.  The 
question  involved  is  not  a  practical  one,  as  the  canse  of  action,  out  of 
which  the  order  for  costs  sought  to  be  reviewed  arises,  has  been  set- 
tled and  extinguished  by  the  acts  of  the  parties  themsdves,  and  tlie 
court,  under  the  circumstances  related,  ought  not  to  pass  upon  the  mer- 
its of  an  order  which  it  can  now  neither  aifiirm  nor  disaffirm,  merely  to 
decide  as  to  the  costs. 

The  rule  is  well  established  in  this  state  that  appeals  are  not  allow- 
ed for  the  purpose  of  setding  abstract  questions,  but  only  to  correct 
errors  injuriously  affecting  the  rights  of  some  party  to  the  litigation 
(Bryant  v.  Thompson,  128  N.  Y.  433, 28  N.  E.  522,  13  L.  R.  A.  745) ; 
and  where  it  appears  that  all  substantial  interest  in  the  controversy  has 
bf^n  parted  with,  or  extinguished,  the  court  will  not  hear  the  appeal 
merely  to  determine  ^e  right  to  costs  (2  Cyc.  p.  535,  and  cases  tliere 
cited). 

It  follows  that  the  appeal  should  be  dismissed. 

GUY,  J.,  concurs. 
BIJUR,  J.,  dissents. 


BDELMAN  y.  SGHWABTZ  et  aL 
(Snprome  Ootirt,  Special  Term,  Kings  Ck>unty.    November  22,  l^ld.) 

1.  Skt-off  and  couNTKBCi^Anc  >S...j11(1) — Joint  and  sepabatb  debts. 

At  law  a  joint  debt  cannot  be  set  off  against  a  separate  debt,  nor  a 
separate  debt  against  a  joint  one. 

2.  SST-OFT  AND  GOUNTEBOLAZK  «S»8(1H-IN   BQtOTT. 

The  general  role  is  as  regards  set-offs  that  equity  follows  the  law. 

3.  SXT-Oir  AND  COUNTERCLAIM  4»8(1) — ^In  BQITITT. 

Something  more  than  the  ntfere  existence  of  reciprocal  and  independent 
demands  is  required  to  authorize  a  set-off  in  equity,  when  not  allowed 
under  the  statute. 

4.  Pabtnvbship  ^s»178— Assets;    pbiobitt  or  mai  cbbditobs. 

The  llablli^  of  partners  is  joint  and  several,  bat  in  marshaling  the 
joint  assets  of  the  partnership  and  the  individuals  composing  it,  the  part- 
nership assets  must  first  be  used  in  the  payment  of  partnership  liabiU- 
ties,  and  the  Indiyldual  assets  in  payment  of  individual  liabilities. 

5.  JUPQIOCNT  «S»8$3(6)  .—    JxTDGUENT  against   ICEUBEB    CANNOT    BE    SBT    orP 

against  JXTDOMENT  fOB  FIBM. 

Plalntur,  who  has  a  judgment  against  an  Insolvent  member  of  a  part- 
nershlp»  cannot,  either  at  law  or  in  equity,  have  the  judgment  set  off 
against  a  judgment  which  the  firm  has  against  the  plaintiff  and  his  part- 
ner, since  to  do  so  would  be  inequitable;  the  creditors  of  the  firm  of 
whldi  the  insolvent  partner  is  a  member  being  entitled  to  have  pre- 
served unimpaired  their  right  to  collect  the  judgment  against  plaintiff 
and  his  partners* 

Action  by  Benjamin  Edelman  against  Harry  Schwartz  and  others. 
Judgment  for  defendants. 

Joseph  Goldstein,  of  Brooklyn,  for  plaintiff. 

Allen  M.  Chamow,  of  New  York  City,  for  defendant  Jacobs. 

William  Jacobs,  of  New  York  City,  for  defendants  Schwartz. 
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CROPSEY,  J.  An  equitable  set-oflf  is  sought  The  plaintiff  has  a 
judgment  against  the  defendant  Harry  Schwartz.  The  two  defend- 
ants Schwartz,  as  copartners,  have  a  judgment  against  the  plamtifi 
and  his  partner,  Levine,  on  a  partnership  liability.  The  plaintiff's 
judgment  is  larger  than  the  other,  and  he  seeks  to  have  an  assign- 
ment of  the  latter  set  aside,  and  then  to  have  that  judgment  set  off 
against  the  one  he  has.    Harry  Schwartz  is  insolvent. 

[1]  Without  considering  the  assignment  of  the  defendants*  judg- 
ment, let  us  see  if  there  can  be  a  set-off.  If  this  action  were  one  at 
law,,  it  seems  plain  the  plaintiff's  judgment  could  not  be  interposed  as 
d  counterclaim  to  defendants'  action  ag^nst  plaintiff  and  his  part- 
ner. This  for  the  reason  the  claims  are  not  between  the  same  parties. 
The  plaintiff  has  no  cause  of  action  against  the  firm  that  consists  of 
the  two  Schwartzes.  Civil  Code,  §  501.  At  law,  a  joint  debt  cannot  be 
set  off  against  a  separate  debt,  nor  a  separate  debt  against  a  joint  one. 
Coffin  V.  McLean,  80  N.  Y.  560;  Hunter  v.  Booth,  84  App.  Div.  585, 
82  N.  Y.  Supp.  1000;  Wolfe  v.  Washburn,  6  Cow.  262;  Thomas  v. 
Noonan,  133  App.  Div.  459,  118  N.  Y.  Supp.  25. 

[2,  3]  But  this  action  is  not  one  at  law.  It  is  brought  in  equity  to 
bring  about  an  equitable  set-off.  The  general  rule  is,  as  regards  set- 
offs, that  equity  follows  the  law.  To  this,  however,  there  are  ex- 
ceptions. But  "something  more  than  the  mere  existence  of  reciprocal 
and  independent  demands  is  required  to  authorize  a  set-off  in  equity 
when  not  allowable  under  the  statute  of  set-offs.  Circiunstances  must 
be  shown  from  which  it  can  be  inferred  that  one  debt  was  contracted 
on  the  faith  of  the  other,  or  that  there  was  an  agreement  between  the 
parties  that  the  one  should  be  deducted  from  the  other,  or  some  oth- 
er intervening  equity,  which  renders  the  interposition  of  that  court  nec- 
essary for  the  creditor's  protection.*'  Pond  v.  Harwood,  139  N.  Y. 
Ill,  at  page  119,  34  N.  E.  768,  770.  See,  also,  Bathgate  v.  Haskin,  59 
N.  Y.  533,  537,  538;  Smith  v.  Felton,  43  N.  Y.  419,  423;  Jordan  v. 
Nat.  Shoe  &  Leather  Bank,  74  N.  Y.  467,  473,  30  Am.  Rep.  319.  In- 
solvency is  one  of  the  common  causes  for  the  exercise  of  this  juris- 
diction. But  that  may  not  justify  the  set-off.  The  question  still  is, 
Will  it  be  equitable  to  do  so? 

[4]  The  liability  of  partners  is  joint  and  several,  but  "in  marshal- 
ing the  joint  assets  of  persons  composing  a  partnership  and  the  assets 
of  the  individuals  composing  such  partnership  it  is  well  established  in 
equity  that  the  partnership  assets  must  first  be  used  in  the  payment  of 
partnership  liabilities  and  the  individual  assets  in  the  pa)rment  of  in- 
dividual liabilities."  Matter  of  Peck,  206  N.  Y.  55,  at  page  60,  99  N. 
E.  258,  41  L.  R.  A.  (N.  S.)  1223,  Ann.  Cas.  1914A,  798.  See,  also, 
Matter  of  Dauchy,.  169  N.  Y.  460,  464,  62  N.  E.  573 ;  Hewitt  v.  North- 
Tup,  75  N.  Y.  506,  509;  Matter  of  Roberts,  214  N.  Y.  369,  375,  lOS 
N.  E.  562 ;  Lansing  Liquidation  Corporation  v.  Heinze,  184  App.  Div. 
129,  133,  136,  171  N.  Y.  Supp.  738. 

[5]  The  only  possible  basis  for  a  set-off  here  is  the  insolvency  of 
Harry  Schwartz.  But  that  cannot  justify  the  relief  sought,  for  to  do 
so  would  be  inequitable.  The  creditors  of  the  firm  composed  of  the 
two  defendants  Schwartz  are  entitled  to  have  preserved  imimpaired 
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their  right  to  collect  their  judgment  against  the  plaintiff  and  his  part- 
ner, because  the  collection  of  that  judgment  will  increase  the  fund 
available  for  the  satisfaction  of  their  claims;  and  as  the  cases  cited 
show  their  equity  in  this  fund  is  superior  to  that  of  the  creditors  of 
•  the  individual  members  of  the  partnership,  one  of  whom  is  the  plain- 
tiff. To  permit  the  sought  set-off  would  result  practically  m  the  appli- 
cation of  partnership  funds  to  the  payment  of  one  partner's  individual 
debts  to  the  exclusion  and  prejudice  of  the  partnership  creditors. 
This  cannot  be  permitted  at  law  or  in  equity.  Howe  v.  Sheppard,  2 
Sumn.  409,  Fed.  Cas.  No.  6,773;  Vose  v.  Philbrook,  3  Story,  335, 
348,  Fed.  Cas.  No.  17,010;  Seligman  v.  Friedlander,  199  N.  Y.  373, 
376,  380,  92  N.  E.  1047. 

Judgment  for  the  defendants,  with  one  bill  of  costs.     Settle  find- 
mgs  and  judgment  on  notice. 


(189  ApiK  JAr.  426) 

SMITH  ▼.  H.  J.  BABTLB  MFO.  COBPOBATION  et  aL 

(Supreme  Ooart,  Appellate  Divlalon,  Third  Department    November  21,  1919.) 

1.  Master  and  sebvant  ^=5>405(4) — Wokkues's  compensation  ;  evidence  bttv* 

ncisnt  to  8upp0bt  ftndino. 

Evidence  In  support  of  a  <daim  under  the  Worfcmen'ji  Oompensatioxi 
Law  for  the  death  of  a  boy  employed  by  th^  occupant  of  a  buUding  held 
to  justify  a  flndlng  that  employer  acquiesced  in  the  use  of  an  elevator  in 
an  adjoining  building,  and  that  deceased  was  engaged  in  his  work  at 
the  time  of  the  accident  causing  his  death  on  the  elevator. 

2.  Master   and    servant    ^s»878— Worxiibn'b    oohfbnsation  ;    nauort'a 

TAJ31X  no  DEFENSE. 

In  View  of  Workmen's  CcHupensation  Law,  |S  10,  21,  compensation  for 
the  death  of  a  boy  16  years  of  age,  who  had  never  worked  out  before,  is 
properly  awarded,  though  somewhat  at  fault  in  the  use  of  an  elevator  in 
a  building  not  occupied  by  employer. 

Woodward  and  Oochrane,  JJ.,  dissenting. 

Appeal  from  State  Industrial  Commission. 

Claim  by  Savillia  Smith  under  the  Workmen's  Compensation  Law 
for  the  death  of  her  minor  son.  Merlin  Smith,  opposed  by  the  H.  J. 
Bartle  Manufacturing  Corporation,  employer,  and  the  Standard  Acci- 
dent Insurance  Company  of  Detroit,  Mich.,  insurer.  From  an  award 
of  the  State  Industrial  Commission,  the  employer  and  insurer  appeal. 
Affirmed. 

Argued  before  JOHN  M.  KELLOGG,  P.  J.,  and  LYON,  WOOD- 
WARD, COCHRANE,  and  HENRY  T.  KELLOGG,  JJ. 

Neile  F.  Towner,  of  Albany,  for  appellants. 

Charles  D.  Newton,  Atty.  Gen,  (Bernard  L.  Shientag,  of  New  York 
City,  and  E.  C.  Aiken,  Deputy  Atty.  Gen.,  of  counsel),  for  State  In- 
dustrial Commission. 

John  F.  Murray  and  William  H.  Murray,  both  of  Troy,  for  respond- 
ent. 

LYON,  J.  [1]  The  State  Industrial  Commission  has  found  that 
Merlin  Smith  was  16  years  of  age  in  December,  1917.    He  had  never 
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before  worked  out.  He  was  a  bundle  boy  in  the  employ  of  the  H. 
J.  Bartle  Manufacturing  Corporation,  which  was  engaged  in  the  manu- 
facture of  shelter  tents  for  the  United  States  government  in  the  late 
war.  They  occupied  the  second,  third,  and  fourth  floors  of  the  build- 
ing having  an  entrance  on  Federal  street  in  the  city  of  Troy,  N.  Y.  It 
adjoined  a  building  with  an  entrance  on  River  street.  The  two  build- 
ings were  under  one  ownership  and  constituted  the  Tibbitts  Block. 
Each  had  an  elevator.  These  buildings  were  separated  by  brick  walls. 
Through  these  walls  were  cut  fire  doors,  which  afforded  easy  access 
from  one  building  to  the  other.  One  witness  testified  that  a  notice  was 
posted  on  the  wall  near  the  fire  door,  saying,  "No  Admittance  to  This 
Building."  Another  witness  testified  that  the  notice  merely  said, 
"Fire  Door." 

The  Bartle  Corporation  employed  some  600  hands.  Thirty  of  these 
were  boys.  George  Tashjian  rented  an  apartment  in  the  River  street 
building.  He  worked  for  the  Bartle  Corporation.  He  was  accustomed 
to  go  up  in  the  elevator  in  the  river  street  building,  passing  through  the 
fire  doors  15  or  18  times  daily.  He  would  get  work  from  the  Bartle 
Corporation,  would  take  it  to  his  apartment,  and  when  finished  would 
take  it  back.  He  testified  that  he  often  found  the  iron  doors  open  and 
the  swinging  gates  up.  The  elevator  was  contiguous  to  the  fire  doors. 
One  of  the  witnesses  testified  that  she  told  the  boys  not  to  go  through 
into  the  hallway;  that  they  had  no  business  there.  The  Smith  boy, 
however,  was  not  included  in  this  warning.  Another  witness  testi- 
fied that  the  boys  were  accustomed  to  eating  their  luncheon  in  the  hall- 
way. It  also  appears  that  the  boys  were  in  the  habit  of  playing  with 
the  elevator  during  the  noon  hour,  and  were  forbidden  to  do  so  by  one 
of  the  foreladies.  It  appears  that  the  Bartle  Corporation  used  the 
River  street  elevator  to  take  up  raw  tent  goods,  which  were  unloaded 
from  wagons.  There  is  evidence  that  these  fire  doors  were  open  much 
of  the  time. 

The  commission  has  found  that  the  occupants  of  the  Bartle  Building 
used  the  elevator  in  the  River  street  building  with  impunity.  One  of 
the  witnesses  testified  that  she  ordered  the  Smith  boy  off  the  elevator 
the  day  before  he  was  killed.  At  about  5  o'clock  on  the  afternoon  of 
December  12,  1917,  the  Smith  boy  was  found  wedged  between  the  ele- 
vator on  the  fifth  floor,  and  was  so  badly  injured  that  he  died  within  a 
short  time.  A  three-wheeled  truck  of  the  Bartle  Corporation,  used  to 
carry  tent  materials,  was  found  on  the  elevator  beside  him.  The  fore- 
lady  stated  to  the  president  of  the  Bartle  Corporation  that  she  had  sent 
him  on  an  errand  to  the  fifth  floor  shortly  before  he  was  killed.  Anoth- 
er employe  testified  that  the  last  she  saw  the  Smith  boy  the  day  he 
was  killed  was  on  the  second  floor  going  upstairs,  on  the  corporation 
stairway,  to  the  third  floor,  with  tent  material.  This  was  where  the 
work  first  started.  Tashjian  testified  that  he  used  this  elevator  a 
half  hour  before  the  accident,  and  that  there  was  no  truck  on  it  then. 
Fellow  employes,  including  Smith,  used  the  elevator  on  the  day  before 
the  accident,  unloading  goods  from  it  without  objection.  The'  elevator 
was  unattended  at  all  times.  A  forelady  testified  that,  if  the  boy  used 
the  River  street  elevator,  he  used  it  contrary  to  their  wishes.    Powell, 
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the  superintendent  of  the  Bartle  Corporation,  testified  that  several  in- 
stances occurred  where  it  was  r^orted  to  him  that  the  boys  were. in 
the  habit  of  getting  on  the  elevator.  He  seems  to  have  made  no  order 
forbidding  it  He  did  not  consider  it  a  violation  of  orders,  or  merit- 
ing a  rebuke,  much  less  a  discharge. 

The  conamission  found  a  quasi  acquiescence  on  the  part  of  the  em- 
ployer in  using  the  elevator.  The  facts  and  circumstances  presented 
a  question  of  fact  for  the  commission.  It  cannot  be  said>that  there  is 
no  evidence  to  support  their  finding.  Upon  the  evidence  it  can  be  in- 
ferred that  the  deceased  was  engaged  in  work  for  the  Bartle  Corpora- 
tion at  the  time  he  met  with  the  accident. 

[I]  The  fact  that  a  boy  16  years  of  age,  who  had  never  worked  out 
before,  may  have  been  somewhat  at  fault,  if  indeed  he  was  at  all  at 
fault,  does  not  'deprive  the  claimant  of  the  right  of  compensation. 
Workmen's  Compensation  Law  [ConsoL  Laws,  c.  67]  §  10;  N.  Y. 
Central  Railroad  Co.  v.  White,  243  U.  S.  188,  37  Sup.  Ct.  247,  61  h, 
Ed.  667,  L.  R.  A.  1917D,  1,  Ann.  Cas.  1917D,  629.  The  presumption  is 
that  the  case  comes  within  the  Workmen's  Compensation  Law.  Sec- 
tion 21. 

The  award  should  be  affirmed.  All  concur,  except  WOODWARD, 
J.,  dissenting,  with  an  opinion  in  which  COCHRANE,  J.,  concurs. 

WOODWARD,  J.  (dissenting).  The  State  Industrial  Commission 
has  found  as  conclusions  of  fact  that  on  December  12,  1917,  one  Mer- 
lin Smith  received  injuries  which  resulted  in  his  death;  that  he  was 
employed  by  H,  J.  Bartle  Manufacturing  Corporation  at  Troy,  N.  Y„ 
which  company  was  engaged  in  manufacturing  tents  for  the  United 
States  government,  and  that  the  said  Smith. was  employed  as  a  bundle 
boy ;  that  on  the  day  in  question  he  ''was  working  for  his  employer 
at  Troy,"  and  that  "while  engaged  in  the  regular  course  of  his  em- 
ployment and  while  apparently  using  an  elevator,  he  was  crushed  by 
said  elevator,  and  thereby  sustained  injuries,  consisting  of  a  rupture 
of  a  kidney  and  of  the  spleen,  which  injuries  resulted  in  his  death 
within  an  hour."  It  further  adds,  "The  facts  set  forth  in  the  opinion 
of  Commissioner  Lyon  are  adopted  with  the  same  force  and  effect  as 
if  herein  set  forth  in  full,"  and  makes  an  award,  from  which  the  em- 
ployer and  the  insurance  carrier  appeal. 

The  imdisputed  evidence  in  this,  case  is  that  Merlin  Smith,  a  boy  16 
years  of  age,  was  employed  as  a  bundle  boy.  His  duties  were  to  take 
material  to  and  from  the  tables  where  it  was  in  process  of  manufacture 
in  the  production  of  shelter  tents,  and  at  intervals  to  carry  materials 
from  one  floor  to  the  other  of  the  building  in  which  the  manufacturing 
was  carried  on.  Whenever  the  parcels  to  be  carried  from  one  floor  to 
another  were  too  heavy  to  be  carried  up  the  stairways,  they  were  loaded 
into  small  trucks  and  these  were  placed  in  the  elevator  and  carried  to 
the  desired  floor.  The  company  kept  a  man  for  the  operation  of  this 
elevator  in  its  own  plant,  and  the  accident  in  question  did  not  occur 
in  connection  with  this  elevator. 

The  building  occupied  by  the  Bartle  Manufacturing  Corporation  was 
constructed  in  close  proximity  to  a  second  buiUing,  both,  owned  by 
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the  same  person,  but  leased  out  to  the  Bartle  Company  and  others 
for  business  purposes.  They  were  separate  buildings,  with  diflferent 
floor  levels,  and  up  to  two  or  three  years  ago  there  was  no  intercom- 
munication between  diem.  The  public  authorities,  however,  demand- 
ed the  construction  of  a  fire  wall  between  these  buildings,  and  when 
the  wall  was  built  it  was  provided  with  doorwajrs,  designed  to  afford 
opportunity  to  escape  from  either  of  the  buildings  in  the  event  of  fire 
to  the  other,i,and  then  by  closing  the  doors  to  aid  in  the  control  of  the 
fire.  In  other  words,  the  police  power  of  the  state  operated  to  pro- 
duce a  communication  between  these  buildings,  not  for  any  of  the 
purposes  of  the  tenants,  but  for  the  safety  and  well-being  of  the  em- 
ployes and  the  public 

The  building  occupied  by  the  Bartle  Company  was  known  as  the 
Federal  street  building,  having  an  entrance  on  Federal  street,  whUe 
the  remaining  building  was  known  as  the  River  street  building,  having 
an  entrance  on  River  street  In  this  latter  building  there  was  an  ele- 
vator, operated  by  any  one  who  happened  to  desire  its  use,  by  merely 
pulling  a  rope  in  one  direction  or  the  other,  and  it  was  upon  this  ele- 
vator, in  a  building  neither  occupied  nor  controlled  by  the  Bartle  Com- 
pany, that  the  accident  occurred.  In  the  River  street  building  a  man 
by  the  name  of  George  Tashjian  carried  on  an  independent  contract 
for  the  Bartle  Company,  He  made  the  button-holes  in  the  tent  ma- 
terials, comii^  to  the  factory  for  the  materials  and  returning  them 
when  the  work  was  done,  and  this  man  appears  to  have  made  use  of 
the  doorway  between  his  quarters  in  the  River  street  building  and  the 
Federal  street  building,  and  there  was  evidence  that  on  a  few  occa- 
sions, remote  from  the  accident,  when  the  elevator  in  the  Federal  street 
building  was  out  of  order,  the  Bartle  Company  had  asked  and  receiv- 
ed permission  to  use  the  elevator  in  the  River  street  building;  but, 
aside  from  these  cases,  there  was  no  business  conmitmication  between 
the  two  buildings,  and  the  uncontradicted  evidence  is  that  the  Bartle 
Company  had  not  only  posted  notices  that  its  employes  were  not  to 
make  use  of  these  doorways  in  the  fire  wall,  but  that  they  were  verbal- 
ly told  practically  every  day  not  to  trespass  upon  the  adjoining  prem- 
ises, and  partictdarly  not  to  make  use  of  the  elevator;  some  of  the 
boys  having  been  discharged  for  playing  with  the  elevator  in  the  River 
street  building  during  the  noon  hour. 

There  is  no  evidence  that  Merlin. Smith  was  in  any  manner,  directly 
or  indirectly,  authorized  or  directed  to  be  in  the  River  street  building 
at  any  time  during  his  employment,  nor  that  any  one  connected  with 
the  Bartle  Company  ever  acquiesced  in  or  gave  any  encoiu-agement 
to  trespassing  upon  the  River  street  premises,  and  there  is  not  the 
slightest  evidence  that  it  was  necessary  or  proper  for  him  to  be  uwwi 
such  premises  for  any  of  the  purposes  of  his  employment  He  mignt, 
so  far  as  this  record  shows,  have  been  upon  the  steamboats  plying 
the  Hudson  river  in  front  of  the  property  with  equal  propriety  and 
with  equal  relation  to  the  master's  business. 

On  the  day  in  question  Merlin  Smith  seems  to  have  disappeared  from 
view  some  time  in  the  early  part  of  the  afternoon,  and  was  found 
crushed  and  maimed  by  the  elevator  in  the  River  street  building  be- 
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tween  4  and  5  o'clock.  The  only  possible  co^nnection  with  the  master's 
business  is  found  in  the  fact  that  one  of  the  little  trucks,  used  by  the 
Bartle  Company  in  sending  goods  from  one  point  to  another,  was 
found  eimpty  near  the  elevator  in  the  River  street  building  where  the 
accident  occurred.  The  forelady  of  the  Bartle  Company  who  had  im- 
mediate charge  of  the  boy  testifies  that  she  should  and  did  have  in  her 
room  two  of  thcsfe  trucks  at  the  time  of  the  accident;  that  this  was 
her  equipment,  and  that  it  was  present  in  the  Federal  street  building 
and  under  her  charge  at  the  time  this  third  truck  was  found  near  the 
accident,  and  the  evidence  is  without  dispute  that  Tashjian,  the  inde- 
pendent contractor,  made  use  of  these  trucks  at  times  in  delivering 
his  work  to  the  factory  or  taking  it  away,  and  it  is  not  shown  that  the 
Smith  boy  had  anything  to  do  with  the  truck  being  in  the  River  street 
building  near  the  elevator.  In  short,  there  is  no  evidence  whatever 
that  the  claimant's  intestate  was  performing  any  part  of  his  duties  as 
an  employe  of  the  Bartle  Company  at  the  time  the  accident  occurred. 

The  fact  that  the  accident  occurred  during  the  hours  that  he  should 
have  been  doing  his  work  is  not  evidence  tbustt  he  was  actually  engag- 
ed in  such  employment,  while  the  fact  that  he  received  his  injuries 
while  upon  the  premises  of  a  third  person,  without  right  or  authority 
from  any  one,  is  conclusive,  it  seems  to  us,  that  he  was  not  engaged 
in  the  master's  business  at  the  time  of  the  occurrence.  Nothing,  that 
the  master  required  of  him  required  his  presence  in  this  River  street 
building;  everytKing  that  was  within  the  scope  of  his  emplo3mient  de- 
manded his  presence  in  the  Federal  street  building,  and  the  presump- 
tions which  might  attach  to  his  case,  if  he  had  been  found  where  it 
was  his  duty  to  be,  cannot  be  made  to  reach  out  and  cover  a  case 
where  the  decedent  was  where  he  had  no  legal  or  practical  right  to 
be  in  the  performance  of  his  duties.  The  master  had  provided  an 
elevator,  with  an  operator,  for  moving  things  from  one  floor  to  an- 
other, and  even  if  the  decedent  had  been  shown  to  be  actually  engaged 
in  transporting  goods  from  one  point  in  the  factory  to  another,  no 
reason  suggests  itself  why  the  burden  of  compensation  should  be 
borne  because  the  employe  chose  to  commit  a  trespass  and  to  go  out- 
side of  his  regular  employment.  He  was  not  employed  to  operate  an 
elevator ;  certainly  not  to  operate  an  elevator  upon  the  premises  of  a 
third  party.  That  was  no  part  of  the  business  of  the  Bartle  Com- 
pany, and  it  is  only  those  accidents  which  arise  out  of  and  in  the 
course  of  his  employment  (Workmen's  Compensation  Law,  §  10) 
which  are  to  be  compensated.  When  he  left  the  premises  of  his  em- 
ployer, and  abandoned  the  duties  of  a  floor  boy,  to  operate  an  ele- 
vator upon  the  premises  of  a  third  party,  he  ceased  to  be  an  employe 
within  the  meaning  of  the  statute. 

An  employe  is  defined  in  the  act  as  a  person  engaged  in  one  of  the 
hazardous  employments  "upon  the  premises  or  at  the  plant,  or  in  the 
course  of  his  employment  away  from  the  plant  of  his  employer." 
Section  3,  subd.  4.  There  was  no  emplo3rment  of  the  claimant's  in- 
testate "away  from  the  plant  of  his  employer."  His  employment  was 
"upon  the  premises  or  at  the  plant"  of  his  employer.    No  duties  were 
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required  of  birh  at  any  other  point  than  at  the  factory  in  the  Federal 
street  building,  and  he  was  forbidden  to  make  use  of  the  fire  doors 
for  the  purpose  of  reaching  the  point  where  the  accident  occurred. 

The  decedent  was  clearly  not  within  the  provisions  of  the  act,  and 
the  award  cannot  lawfully  be  sustained. 

The  award  should  be  reversed,  and  the  claim  dismissed. 


(189  App.  Dlv.  458)  \ 

REEDY  ELEVATOB  CO.  T.  MONOK  00.  et  aL 

(Supreme  Court,  Api)ellate  Diyislon,  Second  Department.    Noyember  14, 1919.] 

1.  Mbchanics'  liens  «i5»291(2) — ^JtrDOMEirr  bt  dxfaxti^;   usnob  not  fabty 

UNLJS8S  SEBVED   WITH   NOTIOE  OF  TBIAI«. 

A  m'ecbanic's  lienor,  which  by  its  answer  had  made  itself  a  necessary 
party  under  Lien  Law,  §  44,  to  any  Judgment  in  action  to  foreclose  and 
enforce  another  lien,  was  not  in  legal  default,  in  the  absence  of  aerviee 
of  a  notice  of  trial  upon  its  attorney,  though  It  had  not  appeared  od 
triaL 

2.  Appeal  anu  sbbo&  ^=3>1212(3) — ^Law  of  the  oasb  axteb  bemand;  hbchan- 

ICS'  LIENS. 

On  appeal  in  an  action  to  foreclose  mechanic's  lien,  the  directioD  of 
the  Appellate  Division  to  adjust  the  equities  between  plaintiff  and  an- 
other lienor,  made  a  party,  did  not  reopen  the  amount  and  merits  <tf 
plaintifTs  lien,  already  determined. 

Appeal  from  Special  Term,  Kings  County. 

Action  by  the  Reedy  Elevator  Company  against  the  Monok  Company 
and  others.  From  a  judgment  sustaining  plaintiff's  lien,  defendant 
Anna  C.  Farrell  appeals.    Judgment  affirmed. 

Argued  before  JENKS,  P.  J.,  and  MILLS,  RICH,  PUTNAM,  and 
JAYCOX,  JJ. 

George  F.  Alexander,  of  Brookl)ni,  for  appellant. 
Harry  Lesser,  of  New  York  City,  for  respondent. 

PER  CURIAM.  [1]  After  our  reversal  of  the  prior  judgment  the 
cause  went  back  to  adjust  the  equities.  171  App*  Div.  653,  157  N.  Y. 
Supp.  565.  The  opinion  explained  as  the  reason  that  *'other  liens  may 
be  involved."  The  Special  Term  was  to  adjust  the  equities  under  sec- 
tion 45  of  the  Lien  Law  (Consol.  Laws,  c.  33).  Such  other  lien  was 
that  of  the  Felber  Engineering  Works,  which  by  its  answer  had  made 
itself  a  necessary  party  (Lien  Law,  §  44)  to  any  judgment  in  this  ac- 
tion. The  Felber  Engineering  Works  had  not  appeared  on  that  trial, 
but  the  record  showed  no  proof  of  service  of  a  notice  of  trial  upon  its 
attorney,  so  as  to  constitute  it  in  legal  default.  Hinkle  v.  Sullivan,  106 
App.  Div.  316,  95  N.  Y.  Supp.  788.  Of  course,  the  silence  of  that  lien- 
or for  over  four  years  now  may  raise  an  inference  that  its  lien  has  been 
satisfied  or  waived. 

[2]  Such  direction  to  adjust  the  equities  in  our  former  decision  did 
not  reopen  the  amotmt  and  merits  of  plaintiff's  lien,  which  had  been 
already  determined. 

The  judgment  appealed  f rom_  is  therefore  affirmed,  with  costs. 

^=»For  otber  cases  sm  same  topic  &  KET-NtJMBER  In  aU  Key-Numbered  Digests  A  Indei« 
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(109  Misc.  Eep.  248J 

PEOPLE  ex  rel.  GABRIEL  v.  WARDEN  OF  NEW  YORK  COUNTY  PENI- 
TENTIARY. WARDS  ISLAND. 

(Supreme  Oonrt,  Special  Term,  Kings  County.    NoTember  15,  1919.) 

X.  Statutes  ^=9264 — Retboactive  effect;   bembdxai*  statutes. 

While  ordinarily  a  statute  will  not  be  construed  so  as  to  give  it  a  re- 
troactive operation,  unless  its  language  either  expressly  or  by  implica- 
tion requires  it  to  be  so  construed,  the  rule  does  not  apply  to  r^n^ial 
statutes,  or  those  extending  benefits,  where  vested  or  constitutional  rights 
are  not  alTected. 

2.  Statutes  ^=5>1S1(1) — Constbuotion  by  ascebtainxnq  lbqxslatxvb  intent. 

Where  it  was  contended  that  a  provision  in  a  remedial  statute  had 
retroactive  eflfect,  the  court  must  ascertain  the  legislative  intent  from 
the  language  used  and  the  circumstances  surrounding  the  enactment  of 
the  statute ;  but  in  so  doin^  the  court  must  not  interpolate  anything  into 
the  statute. 

3.  Cbhonai.  iaw  ^=5>1216(1) — Consideb^tioh  in  FUNXSincBNT  or  xhoabceba- 

TXON  AWAXTINO  TBXAL. 

The  courts  always  have  had  the  discretionary  power  to  take  Into  ac- 
count the  time  spent  in  prison  awaiting  trial  in  fixing  the  punishment 

4.  Gbivinai.  law  ^cs>1206(8)— Statute  giving  pbrson  convxotkd  benefit  of 

INOABCEKATXON  PENDINa  TBIAL;    BETBOAOTXyB  EFFECT. 

Laws  1919»  c  410,  amending  Penal  Law,  |  219S,  which  provides  that 
time  spent  by  person  convicted  of  crime  in  prison  or  jail  prior  to  convic- 
tion and  before  sentence,  shall  be  calculated  as  part  of  the  sentence, 
whether  it  be  indeterminate  or  for  a  definite  term,  should,  In  view  of  its 
remedial  and  beneficial  effect,  be  given  a  retroactive  construction,  ao  as 
to  apply  to  <xie  convicted  prior  to  enactment. 

5.  Habeas  cobfus  ^s^S— Pabdon  ^=»2— Right  of  gonvxot  to  dibohabgb. 

Under  Laws  1919,  c.  410,  amending  Penal  Law,  §  2193,  and  providing 
that  time  spent  by  person  convicted  of  crime  in  prison  or  Jail  prior  to 
conviction  and  before  sentence  shall  be  calculated  as  part  of  the  tenn  of 
sentence^  and  deducted  under  provisions  of  Prison  Law,  art  9,  one  con- 
Ticted  is  not  where  the  period  of  his  incarceration  in  penitentiary,  cou« 
pled  with  incarceration  pending  trial,  has  equaled  amount  of  sentence, 
entitled  to  discharge  on  habeas  corpus,  but  the  matter  must  be  reported 
to  the  Governor,  and  deduction  approved  by  him  before  it  can  be  effected ; 
hence  the  act  can  in  no  way  be  attacked  as  Infringing  the  pardoning 
power. 

Application  by  the  People  of  the  State  of  New  York,  on  the  rela- 
tion of  Frank  Gabriel,  for  writ  of  habeas  corpus  against  the  Warden 
of  New  York  County  Penitentiary,  Wards  Island.   Writ  dismissed. 

John  Leary,  of  New  York  City,  for  relator. 

Charles  R.  Weeks,  Dist.  Atty.,  of  Mineola,  for  respondent 

CROPSEY,  J.  [1,  2]  The  question  involved  is  the  construction  and 
validity  of  chapter  410  of  the  Laws  of  1919.  That  statute  amended 
section  2193  of  the  Penal  Law  (Consol.  Laws,  c.  40).  All  of  the 
former  section  was  omitted,  so  the  present  section  is  entirely  new. 
The  first  sentence  of  the  section  now  reads : 

''Any  time  spent  by  a  person  convicted  of  a  crime  in  a  prison  or  Jail  prior 
to  his  couvietiou  and  before  sentence  has  been  pronounced  upon  him,  shall 
become  and  be  calculated  as  a  part  of  the  term  of  the  sentence  imposed  upon 
him,  whether  sudi  i^entence  is  an  indeterminate  one  or  for  a  definite  period 

^s>For  other  cases  see  same  topic  &  KEY-NUMBER  in  all  Key-Numbered  Digests  A  Indexes 
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of  time;  and  such  time  shall,  in  addition  to  the  time  allowed  for  good  con< 
duct  and  earned  as  compensation,  be  deducted  from  the  term  of  the  sentence 
so  imposed,  under  the  provisions  of  article  9  of  the  Prison  Law." 

The  relator  is  confined  in  a  penitentiary  under  sentence  for  one 
year.  If  the  time  he  spent  in  jail  awaiting  his  trial  was  deducted  from 
the  term  oi  his  sentence  he  would  now  be  entitled  to  his  discharge. 
The  first  question  is  whether  this  statute  has  any  retroactive  effect 
The  claim  of  the  respondent  is  that  it  has  merely  a  prospective  effect- 
that  it  applies  only  to  prisoners  convicted  after  it  became  a  law,  and 
that  it  does  not  apply  to  those  previously  convicted.  It  is  unquestion- 
ed that  the  general  rule  is  that  a  statute  will  not  be  construed  so  as  to 
give  it  a  retroactive  operation,  unless  its  language,  ather  expressly  or 
by  necessary  implication,  requires  it  to  be  so  construed.  Sanford  v. 
Bennett,  24  N.  Y.  20,  23;  People  ex  rel.  Leet  v.  Keller,  157  N.  Y. 
90,  99,  51  N.  E.  431 ;  Jacobus  v.  Colgate,  217  N.  Y.  235,  240,  111  N. 
E.  837,  Ann.  Cas.  1917E,  369.  But  this  rule  is  not  an  inflexible  one. 
It  does  not  apply  to  remedial  statutes,  or  to  those  extending  benefits 
where  vested  or  constitutional  rights  are  not  affected.  People  ex  rcL 
Collins  V.  Spicer,  99  N.  Y.  225,  233,  234,  1  N.  E.  680;  Brower  v.  Bow- 
ers,  1  Abb.  Dec.  214;  Burch  v.  Newbury,  10  N.  Y.  374,  392. 

Concededly,  the  statute  in  question  is  not,  by  express  terms,  pven  a 
retroactive  effect.  Nor  is  there  a  necessary  implication  from  its  pro- 
visions that  it  must  have  that  effect.  On  the  other  hand,  there  is  no 
expre3S  language  in  it  indicating  that  the  Legislature  intended  it  to 
have  only  a  prospective  effect.  Nor  must  that  construction  necessari- 
ly follow  by  implication  from  the  language  used.  In  other  words,  the 
statute  is  not  expressly  or  by  necessary  implication  given  either  a 
prospective  or  a  retroactive  operation ;  and  as  it  does  not  affect  any 
vested  or  constitutional  right,  it  must  be  construed  so  as  to  give  effect 
to  the  intention  of  the  Legislature.  The  statute  being  a  beneficent 
one,  the  general  rule  of  construction  already  mentioned  is  not  conclu- 
sive. The  question  of  intention  is  open  for  the  court's  decision ;  and 
that  may  be  determined  not  only  from  the  language  used,  but  also  from 
the  circimistances  surrounding  its  enactment.  People  ex  rel,  Collins 
V.  Spicer,  99  N.  Y.  225,  233,  234,  1  N.  E.  "680,  and  cases  cited  In  so 
doing  the  court  must  not  interpolate  an3rthing  into  the  statute,  nor  ren- 
der a  decision  which,  in  effect,  is  a  legislative  enactment.  In  re  Sec- 
ond Ave.  M.  E.  Church,  66  N.  Y.  395;  McKuskie  v.  Hendrickson, 
128  N.  Y.  555,  28  N.  E.  650;  Leach  v.  Auwell,  154  App.  Div.  170, 138 
N.  Y.  Supp.  975. 

[3,4]  What  was  the  intention  of  the  Legislature  in  enacting  this 
amendment  to  the  Penal  Law,  which,  in  terms,  is  stated  to  be  a  provi- 
sion having  to  do  with  "calculating  terms  of  imprisonment"?  If  only 
the  language  of  the  amendment  be  considered,  it  seems  plainly  to  \k 
comprehensive.  It  is  broad  enough,  construed  by  itself,  without  the 
insertion  or  omission  of  a  word,  to  cover  all  prisoners,  whether  con- 
victed before  or  after  its  enactment.  Unless  express  language  was 
used  that  the  statute  was  to  have  both  a  past  and  a  future  effect,  it 
is  difficult  to  conceive  how  more  broad  or  comprehensive  language 
could  have  been  employed. 
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Attention  has  been  called  to  other  statutes  which  in  terms  are  ex- 
pressly made  applicable  either  to  past  convictions  or  to  both  past  and 
future  convictions.  Sections  211,  211a,  230,  240,  Prison  Law  (Con- 
sol.  Laws,  c.  43).  But  it  does  not  follow  that  the  language  of  the 
present  statute  must  be  construed  to  have  only  a  prospective  opera- 
tion. Where  language  is  used  broad  enough  to  cover  both  a  prospec- 
tive and  a  retroactive  operation,  it  should  not  be  narrowed,  or  its  nat- 
ural meaning  restricted,  because  in  some  other  statutes  other  words 
have  been  used  to  express  the  same  idea.  P.  R.  T.  Co.  v.  Dash,  125 
N.  Y.  93,  98,  26  N,  E.  25,  10  L.  R.  A.  728.  And  this  is  particularly 
true  where,  as  here,  the  statute  in  question  is  worded  entirely  differ- 
ently from  the  other  statutes  and  is  in  an  entirely  different  form.  The 
legislative  intent  cannot  be  gathered  from  a  reading  of  the  other  stat- 
utes, because  at  least  one  of  them  provides  that  it  shall  take  effect  only 
from  the  date  of  its  passage.  Section  230,  Prison  Law,  subd.  3,  as 
amended  by  chapter  358,  Laws  of  1916.  See  People  ex  rel.  Roache  v. 
Carter,  181  App.  Div.  833,  168  N.  Y.  Supp.  1037;  People  ex  rel.  Mc- 
Donald v.  Carter,  103  Misc.  Rep.  596,  171  N.  Y.  Supp.  945,  affirmed 
186  App.  Div.  905,  172  N.  Y.  Supp.  913.  No  inference,  therefore,  can 
arise  from  the  fact  that  the  statute  in  question  is  not  in  terms  made  ap- 
plicable, both  to  the  past  and  the  future,  that  such  was  not  its  pur- 
pose. 

The  provisions  of  other  statutes  show  that  the  Legislature  has,  at 
times,  made  them  expressly  applicable  to  the  past  or  to  the  future,  or 
to  both.  Hence  they  furnish  no  aid  to  the  construction  of  a  statute 
where  no  such  express  provision  is  contained.  And  although  sections 
231  and  232  of  the  Prison  Law  are  lacking  in  such  express  provisions, 
it  seems  clear  that  they  were  intended  to  apply  to  past  as  well  as  fu- 
ture cases.  It  is  public  knowledge  that  for  years  there  has  been  per- 
sistent agitation  against  what  was  claimed  to  be  the  injustice  of  not 
crediting  people  convicted  of  crime  with  the  term  they  had  served  in 
jail  pending  trial.  The  contention  was  not  merely  that  future  con- 
victs should  have  such  credit,  but  that  those  already  imder  sentence 
also  should  have  it.  Finally  this  sentiment  found  expression  in  this 
enactment ;  and  the  Legislature  provided  that  it  should  take  effect  im- 
mediately. While*  this  is  not  conclusive  upon  the  question  of  inten- 
tion, it  does  show  that  the  benefits  under  the  act  were  to  take  effect 
at  once,  and  not  to  be  deferred.  If  the  act  had  been  made  to  take  ef- 
fect at  a  future  date,  it  would  show  that  it  was  intended  not  to  have 
a  retroactive  operation,  for  then  prisoners  whose  terms  would  expire 
between  the  time  of  its  enactment  and  the  time  it  became  effective 
would  not  receive  its  benefits. 

But  it  is  claimed  that  the  last  sentence  of  the  amended  section  in 
question  shows  it  was  intended  to  have  only  a  prospective  effect.  This 
sentence  provides  that,  at  the  time  of  commitment,  it  shall  be  the  duty 
of  the  judge  to  indorse  upon  the  commitment  the  length  of  time  spent 
by  the  person  convicted  in  jail  prior  to  his  sentence.  This  provision, 
however,  seems  to  be  only  procedural.  It  does  not  make  for  the  con- 
struction claimed.  The  judge,  in  imposing  the  sentence,  was  not  di- 
rected to  make  this  allowance,  and  this  would  have  been  the  simple 
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method  to  adopt  if  the  statute  was  to  be  merely  of  prospective  opera- 
tion. Before  this  amendment,  the  court  always  had  the  discretion  to 
take  into  account  the  time  spent  in  prison  awaiting  trial  (People  ex  rel. 
Stokes  V.  Warden,  etc.,  66  N.  Y.  342),  but  there  was  no  way  of  know- 
ing, in  most  cases  at  least,  whetheft*  such  an  allowance  had  been  made. 

The  Criminal  Code  (section  954)  provides  that  no  part  of  it  "is 
retroactive  unless  expressly  so  declared."  But  there  is  no  similar  pro- 
vision in  the  Penal  Law.  Section  38  of  the  latter  plainly  indicates  that 
an  enactment  by  which  punishment  for  an  offense  is  mitigated  may  be 
retroactive,  although  not  expressly  so  provided.  Nor  is  the  claim 
that  no  machinery  is  provided  for  carrying  out  the  provisions  of  the 
amended  statute  well  founded.  The  section  expressly  states  that  the 
deduction  of  the  time  in  question  shall  be  made  "under  the  provisions 
of  article  nine  of  tlie  Prison  Law."  That  article  provides  the  machin- 
ery. Under  it,  reports  are  to  be  made  monthly  from  each  state  prison 
and  penitentiary,  with  recommendations  and  a  statement  of  the  ex- 
piration of  the  convicts'  terms,  etc.  (section  235).  Rules  govemmg 
this  matter  are  to  be  made  for  state  prisons  and  penitentiaries  (sec- 
tion 235).  And  section  236  provides  for  the  appointment  of  a  board 
in  each  institution  charged  with  the  duty  of  reporting  upon  the  parole 
or  commutation  or  termination  of  prisoners*  sentences.  Thus  there 
is  a  complete  method  provided.  This  statute  affects  no  vested  right. 
There  is  no  reason  why  it  should  not  be  given  full  effect,  and  why  it 
should  not  be  held  to  apply  to  all  convicts.  Its  language  permits  such 
a  holding.  Humanity  dictates  it.  It  is  a  beneficent  statute,  and  should 
not  receive  a  strained,  restricted,  or  imnatural  construction.  The  in- 
terests of  justice  require  that  its  plain  language  be  given  its  full  and 
fair  meaning. 

[5]  But,  while  the  statute  is  held  to  be  retroactive  in  operation,  the 
question  still  remains  whether  the  relator  can  be  released  upon  this 
writ.  His  contention  is  that  he  is  entitled  absolutely  to  the  deduction, 
without  regard  to  the  action  of  the  Governor  or  any  prison  board  If 
this  is  so,  then  he  would  be  entitled  to  his  discharge  now.  But  the 
language  of  the  statute  already  mentioned  shows  that  the  deduction 
is  to  be  made  according  to  the  provisions  of  the  Prison  Law ;  that  is, 
the  boards  in  the  various  institutions  must  make  reports  to  the  Gov- 
ernor, and  he  must  then  act  thereon.  This  is  the  procedure  that  must 
be  followed  under  this  statute  before  the  deduction  in  question  be- 
comes effective.  This  makes  it  unnecessary  to  determine  whether 
the  enactment  would  be  constitutional  if  it  provided  for  the  deduction 
absolutely  and  without  the  approval  of  the  Governor ;  that  is,  whether, 
as  to  those  theretofore  convicted,  such  a  provision  would  conflict  witfi 
the  constitutional  power  of  the  governor  to  pardon  and  commute. 
While  there  seems  to  be  a  conflict  in  the  authorities  upon  that  question, 
there  can  be  no  serious  doubt  of  the  validity  of  a  statute  which,  in 
the  last  analysis,  leaves  the  decision  with  the  Governor,  as  does  the 
present  one.  See  Singleton  v.  State,  38  Fla.  297,  21  South.  21,  34  L 
R.  A.  251,  and  cases  in  note,  56  Am.  St.  Rep.  177;  Fite  v.  State  ex 
rel.  Snider,  114  Tenn.  646,  88  S.  W.  941,  1  L.  R.  A.  (N.  S.)  520,  and 
cases  in  note;   Laird  v.  Sims,  16  Ariz.  521,  147  Pac  738,  L.  R.  A. 
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1915F,  519,  and  cases  in  note;  People  v.  Joyce,  246  111.  124,  92  N.  E. 
607,  20  Aim.  Cas.  472;  State  v.  Duif,  144  Iowa,  142,  122  N.  W.  829, 
24  L.  R.  A.  (N.  S.)  625,  138  Am.  St.  Rep.  269;  Ware  v.  Sanders, 
146  Iowa,  233,  124  N.  W.  1081,  1086;  State  v.  Kirby,  96  Miss.  629, 
51  South.  811;  People  v.  Fox,  77  App.  Div.  245,  79  N.  Y.  Supp.  56: 
People  V.  Adams,  176  N.  Y.  351,  68  N.  E.  636,  63  L.  R.  A.  406,  98 
Am.  St.  Rep.  675 ;  People  v.  Madden,  120  App.  Div.  338,  105  N.  Y. 
Supp.  554. 

The  relator  must  seek  the  benefit  of  the  statute  as  provided  by  the 
Prison  I^w,  and  hence  the  writ  must  be  dismissed. 


(189  App.  Div.  400) 

SALISBURY  V.  SEGAI.  et  aL 

(Snprenfe  Court,  Appellate  Divlfilon,  Third  Department    November  12,  1919.) 

1.  Landxobd  and  tenant  ^s»iei(l) — Tmic  to  pbopebtt  left  on  PBEinSSS. 

Aecumulation  of  coK>er  sulphate  undemeath  railroad  freight  station 
en  leased  land,  resalting  from  the  waste  from  operation  of  battery  sys- 
tem of  a  telegraph  company  located  In  a  portion  of  the  Yrelght'  station, 
belonged  either  to  such  company  or  to  the  owner  of  the  soil,  not  to  the 
lessee  railroad. 

2.  Tbovsb  and  conversion  ^=5>15— TrnjB  and  bight  to  possession. 

PlaintliTs  right  to  recover  for  a  conversion  of  property  depends  on 
title  bein^g  in  him,  and  is  not  aided  by  casting  doubt  on  its  ownership 
by  others. 

3.  Saijeb  ^S9l49— Bill  of  sale. 

Where  a  railroad,  seUlng  scrap  mat^al  on  the  site  of  its  freight  house 
removed  from  leased  land,  beUeved  through  its  officer  that  it  was  sell- 
ing only  slate,  scrap  iron,  and  coal,  with  lumber,  which  also  the  pur- 
chaser believed,  such  material  being  fairly  worth  the  $100  considera- 
tion, the  bill  of  sale  to  the  purchaser  did  not  cover  several  hundred  dol- 
lars worth  of  copper  sulphate  gradually  deposited  under  the  old  freight 
house  from  the  waste  of  a  telegraph  company's  batteries. 

Action  by  Edward  B.  Salisbury  against  Joseph  Segal,  impleaded  with 
the  Block  Iron  &  Metal  Company,  Incorporated.  From  a  judgment  for 
plaintiff,  and  from  an  order  denying  defendant's  motion  for  nonsuit, 
and  directing  general  verdict  for  plaintiff,  and  also  from  the  part  of 
the  order  denying  defendant's  motion  for  new  trial,  made  upon  the 
minutes,  defendant  Joseph  Segal  appeals.  Judgment  and  orders  re- 
versed, and  new  trial  granted. 

Argued  before  JOHN  M.  KELLOGG,  P.  J.,  and  LYON,  WOOD- 
WARD, and  COCHRANE,  JJ. 

Robert  Frazier,  of  MechanicviUe,  for  appellant. 
McKelvey  &  Stenacher,  of  Saratoga  Springs  (George  H.  Stenacher, 
of  Saratoga  Springs,  of  counsel),  for  respondent 

WOODWARD,  J.  The  complaint  alleges,  aside  from  the  formal 
averments,  that  **on  or  about  the  20th  day  of  May,  1916,  plaintiff  was 
the  owner  and  entitled  to  the  possession  of  2,900  pounds  of  copper  sul- 
phate, generally  known  as  blue  vitriol,  of  the  reasonable  value  of  30 

^s»Fof  other  cases  see  same  topic  A  KBT-NXJMfiSR  in  all  Key-Numbered  Dlsests  A  Indexes 
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cents  per  pound,  or  $870,"  and  that  "on  or  about  the  20th  day  of 
May,  1916,  the  defendant  Joseph  Segal  unlawfully  and  wrongfully  took 
and  carried  away  the  said  goods,  and  converted  them  to  his  own  use," 
and  that  the  plaintiff  has  demanded  and  been  refused  the  possession 
of  the  same.    Demand  for  judgment  is  for  $870. 

The  defendant  denies  the  ownership  of  the  goods  in  the  plaintiff,  and 
the  unlawful  taking  of  the  same,  and  the  evidence  was  directed  to  the 
issue  thus  raised.  At  the  close  of  the  plaintiff's  evidence,  and  again 
at  the  close  of  the  defendant's  evidence,  motions  were  made  for  a 
nonsuit  and  denied.  The  court  submitted  to  the  jury,  not  the  owner- 
ship of  the  property,  but  (1)  "Did  the  defendant  take  and  dispose  of 
the  property  in  question?"  (answered  in  the  affirmative  by  the  jury) 
and  (2)  "What  was  the  damage?"  This  was  placed  by  the  jury  at 
$125,  which  was  subsequently  reduced  by  the  court  to  the  sum  of  $54, 
for  reasons  not  material  to  be  considered  on  this  appeal.  There  was 
a  stipulation : 

"Tbat  the  questions  are  to  be'  decided  by  the  court,  and  tbat  a  nonsuit  or 
gmieral  verdict  may  be  directed  upon  the  findings,  with  the  same  force  and 
effect  as  If  the  Juzy  were  present" 

But  we  assume  that  the  court  was  not  authorized  to  make  any  find- 
ings which  could  not  be  legitimately  deduced  from  the  evidence,  any 
more  than  the  jury  were  authorized  to  reach  determinations  which  were 
wholly  without  support  in  the  evidence.  We  are  therefore  unable  to 
find  justification  for  the  judgment  in  this  case,  first,  because  there  is 
no  evidence  whatever  that  the  defendant  took  and  disposed  of  the 
property  in  question ;  and.  Second,  because  there  is  no  evidence^  that  the 
plaintiff  was  the  owner  of  the  particular  property. 

The  case  is  peculiar  in  its  facts,  but  that  does  not  justify  a  verdict 
without  support  in  the  evidence,  even  though,  as  suggested  by  coun- 
sel for  the  respondent,  the  defendant's  father-in-law  is  "a  character- 
istic, long-bearded,  old-fashioned,  pack  peddler,"  which  alleged  fact 
nowhere  appears  in  the  evidence.  It  appears  from  the  evidence  that 
the  Boston  &  Maine  Railroad  Company  maintained  a  freight  station 
upon  leased  lands  on  Saratoga  avenue  in  the  city  of  Mechanicville  for 
a  number  of  years,  and  that  the  Western  Union  Telegraph  Company 
occupied  a  portion  of  this  building  for  the  maintenance  of  its  old- 
fashioned  battery  system,  used  in  connection  with  the  operation  of  its 
lines  which,  in  turn,  were  used  in  the  conduct  of  the  Boston  &  Maine 
Railroad;  that  is,  the  Western  Union  Telegraph  Company,  in  the 
operation  of  so  much  of  its  lines  as  was  devoted  to  the  business  of 
the  Boston  &  Maine  Railroad,  made  use  of  a  portion  of  the  railroad 
company's  freight  station  in  Mechanicville,  and  in  course  of  time  the 
practical  operation  of  the  battery  room  resulted  in  the  accumulation  of 
a  considerable  quantity  of  copper  sulphate  underneath  the  building. 
This  resulted  from  the  practice  of  emptying  the  battery  cells  into  a 
sink  with  an  outlet  into  the  excavation  beneath  the  building.  It  is 
entirely  evident  from  the  testimony  that  it  was  not  realized  that  this 
material  had  any  practical  value,  and  so  long  as  copper  remained  at 
normal  figures  it  is  doubtful  if  it  would  have  been  of  sufficient  con- 
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sequence  to  give  rise  to  litigation.  It  was  just  one  of  the  wastes  which 
have  been  so  common  in  this  country. 

In  the  year  1916,  however,  the  Boston  &  Maine  Railroad  demolished 
the  freight  station,  and,  the  Western  Union  having  in  the  meantime 
developed  a  new  system  of  generating  current,  the  battery  room  was 
discontinued,  and  Ae  local  representative  of  the  Western  Union  Tele- 
^aph  Company  was  directed  to  ship  the  materials  on  hand  or  to  other^ 
wise  dispose  of  them.  When  the  freight  station  building  was  torn 
down,  the  local  engineer  of  the  Boston  &  Maine  Railroad,  it  is  con- 
ceded, had  authority  to  sell  or  dispose  of  such  personal  property  as 
remained  upon  the  premises  belonging  to  said  company,  and  he  did 
execute  a  bill  of  sale  to  one  S.  F.  Campbell  of  "all  the  material  on  the 
site  of  the  old  freight  and  office  building  situated  on  Saratoga  avenue, 
Mechanicville/*  and  it  is  conceded  that  the  word  "material"  is  broad 
enough  to  include  the  sulphate  of  copper,  without  admitting  that  this 
material  bek>nged  to  the  Boston  &  Maine  Railroad,  or  that  its  resi- 
dent engineer  had  a  right  to  dispose  of  it 

[  1  ]  There  is  no  evidence  in  the  case  that  the  resident  engineer,  in 
disposing  of  the  materials  upon  the  premises,  had  any  idea  that  he  was 
selling  this  sulj^te  of  copper;  no  one  appears  to  have  regarded  it 
as  anything  more  than  a  dirt  heap  at  the  time  of  the  making  of  the 
bill  of  sale  on  the  17th  of  April,  1916,  and  as  it  is  admitted  that  there 
were  several  wagon  loads  of  lumber,  five  or  six  tons  of  soft  coal,  some 
slate  roofing,  and  a  considerable  amount  of  scrap  iron,  and  the  con- 
sideration named  in  the  bill  of  sale  was  only  $100,  it  is  entirely  evident 
that  there  was  no  intention  of  passing  title  to  nearly  $000  worth  of 
copper,  such  as  is  claimed  in  the  complaint,  and  it  can  hardly  be  doubted 
that  the  materials  resulting  from  the  waste  of  the  Western  Union  Tele- 
graph Company  belonged  either  to  that  corporation,  or  to  the  owner 
of  the  soil,  with  which  it  was  mingled,  and  not  to  the  Boston  &  Maine 
Railroad,  which  was  merely  a  lessee  of  the  premises.  It  is  a  signifi- 
cant fact  that  Salisbury,  the  plaintiff,  who  succeeded  to  the  rights  of 
Campbell,  drew  away  the  coal,  the  iron,  the  slate,  and  the  lumber, 
without  doing  anything  toward  reducing  the  sulphate  of  copper  to  pos- 
session, and  that  nothing  was  done  in  that  direction  until  after  the  cop- 
per was  taken  away. 

[2]  After  the  materials  above  enumerated  had  been  removed,  some 
one  appears  to  have  discovered  the  presence  of  this  heap  of  refuse, 
which  had  accumulated  underneadi  the  old  building,  and  one  William 
B.  Murray,  who  testified  that  he  was  employed  by  the  Western  Union 
Telegraph  Company  as  a  lineman,  and  that  he  had  charge  of  the  mate- 
rials of  the  said  company,  witii  authority  to  ship  or  dispose  of  the  same, 
at  the  time  of  the  demolition  of  the  freight  station,  testifies  that  he  sold 
this  sulphate  of  copper,  not  to  the  defendant,  but  to  one  Rome,  the 
father-in-law  of  the  defendant,  and  the  evidence  is  wholly  undisputed, 
from  unimpeached  witnesses,  that  Rome  was  the  man  who  took  the 
material  away  and  sold  it.  There  is  an  eflFort  on  the  part  of  the  plain- 
tiff's attorney  to  show  that  the  father-in-law  was  working  for  the 
defendant;  that  he  was  using  the  defendant's  horse  and  wagon  in 
removing  the  materials ;  but  a  careful  reading  of  the  evidence  shows 
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that  this  entirely  failed  Rome  testified  that  he  hired  the  defendant's 
horse,  thai  the  used  him  to  carry  on  a  separate  business,  and  that  he 
alone  had  what  was  made.  The  defendant  testifies  to  the  same  eflEect. 
There  is  no  one  who  testifies  that  the  defendant  took  the  material 
from  the  premises.  The  direct  and  uncontradicted  evidence  is  that  he 
did  not,  and  that  Rome,  who  did  take  it,  was  not  his  agent  or  employe 
in  the  matter;  and  yet  the  jury  has  found  that  he  took  the  property 
and  disposed  of  it,  and  the  court  appears  to  have  assumed  that  the  sul- 
phate of  copper  belonged  to  the  Boston  &  Maine  Railroad,  and  that  its 
resident  engineer  sold  it  under  the  general  terms  of  the  bill  of  sale, 
though  it  is  entirely  obvious  that  the  resident  engineer,  who  was  not 
produced  as  a  witness,  had  no  idea  that  he  was  selling  a  valuable  prop- 
erty for  the  trifling  sum  of  $100. 

If  we  leave  out  of  consideration  the  general  language  of  the  bill  of 
sale,  which  alone  gives  character  to  the  transaction,  there  is  not  the 
slightest  evidence  in  the  case  that  the  Boston  &  Maine  Railroad  had 
any  ownership  of  this  particular  property,  or  that  its  resident  engineer 
had  it  in  contemplation  when  he  issued  the  bill  of  sale  in  its  general 
language.  The  court  intimated  strongly  that  the  plaintiff  should  pro- 
duce this  witness,  but  the  plaintiff  elected  to  stand  upon  a  vague  and 
uncertain  stipulation,  afterward  modified,  which  did  not  concede  at  any 
point  ownership  in  the  Boston  &  Maine  Railroad  Company,  and  we 
can  discover  no  good  reason  for  the  assumption  of  such  ownership.  If 
the  ownership  of  the  Western  Union  Telegraph  Company  be  conceded 
to  be  uncertain,  it  does  not  help  the  plaintiff.  His  right  to  recover  de- 
pends upon  the  title  being  in  the  plaintiff,  and  to  cast  a  doubt  upon  the 
ownership  of  the  Western  Union  Telegraph  Company,  or  of  Rome, 
does  not  operate  to  establish  title  in  the  plaintiff,  and  without  such  title 
there  is  no  ground  for  the  judgment  in  this  case. 

[3]  The  language  of  the  bill  of  sale  is  satisfied  by  the  transfer  of  the 
property  which  concededly  belonged  to  the  Boston  &  Maine  Railroad 
Company,  the  lumber,  the  slate,  the  scrap  iron,  and  the  coal ;  and  this 
undoubtedly,  was  fairly  worth  the  $100  given  in  consideration,  and 
everything  points  to  the  fact  that  Campbell,  the  purchaser,  as  well  as 
the  plaintiff,  thought  that  this  was  what  was  included  in  the  bill  of  sale, 
and  it  was  only  when  this  alleged  "characteristic,  long-bearded,  old-fash- 
ioned pack  peddler"  thought  to  make  a  venture  that  the  plaintiff  con- 
ceived the  forced  construction  which  would  enable  him  to  claim  title. 
It  is  significant  that  we  find  in  the  evidence  no  mention  of  the  consid- 
eration between  Campbell,  the  original  purchaser,  and  Salisbury,  the 
assignee  of  his  rights. 

The  judgment  and  orders  appealed  from  should  be  reversed,  and  a 
new  trial  granted,  with  costs  to  the  appellant  to  abide  the  event.  All 
concur. 
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aSO  APP^  Dlv.  496) 

ANDBBSOK  y.  SCHOBN  et  al. 

(Supreme  Court,  Appellate  Division,  Second  Department.    November  21,  1919.) 

1.  Municipal  coi^obations  ^5»706(6) — ^Automobilb  aooidbnt;    negligsnoe 

or  CHAUFTEUB  FOB  JTTBY. 

In  action  for  in|nries  sustained  by  plaintUT  pedestrian,  while  crossing 
an  Intersecting  street,  due  to  auto  truck  approaching  from  opposite  direc- 
tion, skidding  when  chauffeur  turned  to  the  right  into  intersecting  street, 
but  did  not  keep  as  near  the  right-hand  curb  as  possible,  as  required  by 
Oode  of  Ordinances  of  City  of  New  Tork,  c.  24,  art  2,  i  11,  held,  question 
of  negligence  was  for  the'Jury. 

2.  Api^bai.  Airn  kbbob  ^=s>927(8) — ^Nohsttit;  accbptanok  ov  pi/AiNnnr's  evi- 

dence. 

On  appeal  from  order  of  nonsuit,  the  court  must  aco^  plaintifTa  evi- 
dence. 

Jenks,  P.  J^  and  Blackmar,  J.,  dissenting. 

Appeal  from  Trial  Term,  Kings  County. 

Action  by  Gustaf  Anderson  against  Gustavc  H.  Schom  and  another, 
copartners,  eta  Judgment  dismissing  complaint,  upon  a  nonsuit  or- 
dered at  the  close  of  plaintiff's  case,  and  plaintiff  appeals.  Reversed, 
and  new  trial  granted. 

Argued  before  JENKS,  P.  J.,  and  MILLS,  PUTNAM,  BLACK- 
MAR,  and  KELLY,  JJ. 

Henry  M.  Dater,  of  3rooklyn  (Jay  S.  Jones,  Edward  J.  Fanning,  and 
L.  Victor  Fleckles,  all  of  Brooklyn,  on  the  brief),  for  appellant. 

Murray  G.  Jenkins,  of  New  York  City  (William  B.  Shelton,  of  New 
York  City,  on  the  brief),  for  respondents. 

KELLY,  J.  We  adopt  the  location  of  the  streets  agreed  upon  by 
the  parties  at  the  trial.  On  May  16,  1917,  about  half  past  4  m  the 
afternoon,  the  plaintiff,  walking  in  an  easterly  direction  on  the  north, 
or  left-hand,  side  of  Broadway,  in  the  borough  of  Brooklyn,  reached 
the  northwest  comer  of  Broadway  and  Havemeyer  street,  which  latter 
street  crosses  Broadway,  and  the  parties  agree  that  it  runs,  substantial- 
ly, north  and  south.  The  plaintiff  was  on  his  way  to  the  elevated  rail- 
road station  at  Marcy  avenue  and  Broadway,  which  was  one  block  east 
of  Havemeyer  street.  When  he  reached  the  northwest  corner,  he  ob- 
served the  defendants'  motor  truck  coming  west  on  Broadway,  in  the 
opposite  direction  to  plaintiff's  course,  and  at  that  time  it  had  reached 
the  northeast,  or  opposite,  corner  of  Broadway  and  Havemeyer  street. 
The  defendants'  truck  was  from  IS  to  18  feet  in  length,  was  partially 
loaded  with  empty  boxes,  and  was  equipped  with  solid  wheels.  JHave- 
meyer  street  is  45  feet  in  width  between  the  curbs  and  has  an  asphalt 
roadway.    Broadway  is  paved  with  cobblestones. 

Plaintiff  started  to  cross  Havemeyer  street  at  the  crosswalk.  The 
street  pavement  was  wet ;  it  had  been  raining  previous  to  the  accident. 
At  the  time  the  plaintiff  stepped  from  the  curb,  die  automobile  had  not 
changed  its  course ;  but  as  he  did  so,  and  after  he  had  taken  two  steps 
from  the  curb,  it  began  to  turn  into  Havemeyer  street  to  the  north, 

^=9For  otber  cues  see  same  topic  A  KBT-NUBiBBR  in  all  Key-Numbered  Digests  &  Indozai 
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When  the  plaintiff  saw  the  truck  turning,  he  stopped.  The  truck  did 
not  turn  at  the  northeast  comer,  but,  instead,  turned  beyond  the  middle 
of  Havemeyer  street.  The  plaintiff  testified  that  when  he  stopped  he 
was  about  6  or  7  feet  out  from  the  west  curb  of  Havemeyer  street. 
The  truck  came  around  in  front  of  hira,  the  head  of  the  truck  passing 
him ;  but  the  hind  end  skidded  and  struck  him,  knodcing  him  down,  and 
inflicting  the  injuries  for  which  he  sought  to  recover  in  this  action.  He 
testified  that  he  heard  no  gong  or  warning  from  the  truck,  and  that  it 
proceeded  on  its  way  60  or  70,  or  maybe  100,  feet  after  it  struck  him, 
before  stopping. 

At  the  end  of  plaintiff's  case,  the  learned  trial  judge  expressing  some 
doubt  whether  there  was  proof  of  negligence  in  the  operation  of  the 
truck,  the  plaintiff  called  the  truck  driver  as  his  witness.  The  driver 
testified  that  he  first  saw  the  plaintiff  as  the  truck  was  turning,  and 
that  plaintiff  was  then  in  the  middle  of  Havemeyer  street,  about  22^^ 
feet  from  the  west  curb ;  that  his  machine  was  then  about  midway  be- 
tween the  center  of  the  street  and  the  east  curb,  and  he  said  later  that 
it  was  6  or  7  feet  from  the  east  curb.  He  said  that  he  did  not  slow 
up  when  he  saw  the  plaintiff;  that  he  blew  his  horn  and  "hollered  at 
the  man" ;  that  the  truck  was  going  slowly.  At  the  time  he  saw  plain- 
tiff his  truck  was  skidding,  the  front  going  straight,  but  "the  rear 
was  skidding  around."  The  rear  of  the  truck  struck  the  plaintiff,  and 
the  driver  testified  that  he  went  IS  feet  after  striking  him. 

[1]  The  learned  trial  judge  dismissed  the  complaint,  on  the  ground 
that  there  was  no  evidence  of  negligence  on  the  part  of  the  truck  driver. 
It  is  not  contended  that  plaintiff  was  guilty  of  contributory  negligence. 
The  learned  judge  said  he  thought  the  accident  was  occasioned  by  the 
skidding  of  the  defendants'  truck,  but  that  there  was  nothing  in  the 
case  to  show  that  the  skidding  was  the  result  of  negligent  operation, 
and  he  was  of  opinion  that  the  method  in  which  the  turn  was  made 
as  claimed  by  plaintiff — that  is,  the  failure  of  the  driver  to  make  the 
turn  as  near  to  the  east  curb  of  Havemeyer  street  as  practicable,  as 
directed  by  the  city  ordinance — was  not  a  proximate  cause  of  the  ac- 
cident. The  ordinance  in  question  (Code  of  Ordinances  of  City  of 
New  York,  c.  24,  art.  2,  §  11)  provides,  inter  alia: 

"Sec.  11.  Driving,  1.  Keeping  to  the  Right. — ^Vehicles  shaU  keep  to  the 
right,  and  as  near  the  right-hand  curb  as  possible.    •    •    • 

*'5.  Turning  to  the  Right  into  Another  Street. — ^A  vehicle  turning  to  the 
right  into  another  street  shall  turn  the  comer  as  near  to  the  curb  as  prac- 
ticable." 

The  learned  counsel  for  the  respondent  argues  that  it  has  been  held 
that  tke  mere  fact  that  an  automobile  skidded  does  not  justify  a  find- 
ing of  negligence  on  the  part  of  the  driver.  Rango  v.  Fennell  (App. 
Term,  1st  Dept.)  168  N.  Y.  Supp.  646;  Philpot  v.  Fifth  Avenue  Coach 
Co.,  142  App.  Div.  811,  821,  128  N.  Y.  Supp.  35;  lannone  v.  Weber- 
McLoughlin  Co.,  186  App.  Div.  594,  174  N.  Y.  Supp.  580.  The  facts 
in  the  cases  cited,  however,  are  entirely  dissimilar  from  those  in  the 
case  at  bar.  The  defendants*  automobile  in  the  present  case  had  been 
stopped  on  its  westerly  course  by  the  traffic  officer  at  the  northeast  cor- 
ner of  Broadway  and  Havemeyer  street    Starting  up  in  response  to 
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his  signal,  it  came  ahead  and  made  the  turn  from  the  cobble  paivement 
on  Broadwday  to  the  wet  asphalt  pavement  on  Havemeyer  street. 

[2]  If  we  accept  the  plaintiff's  evidence,  as  we  must  on  the  nonstut, 
the  driver  of  the  automobile  had  the  easterly  half  of  Havemeyer  street, 
22^  feet  in  width,  in  whidi  to  make  his  right-hand  turn,  and  the  or- 
dinance required  him  to  keep  as  near  to  the  easterly  curb  as  practicable. 
The  plaintiff  at  this  time  had  taken  but  two  steps,  6  or  7  feet,  from  the 
west  curb  of  Havemeyer  street,  so  that  he  was  at  least  15  feet  west  of 
the  center  line  of  the  street;  yet  the  defendants'  automobile  was  so 
operated  that  it  struck  the  plaintiff.  The  driver  says  that  as  the  au- 
tomobile passed  plaintiff  he  was  about  6  or  7  feet  from  him.  It  is 
true  that  the  driver  says  that  at  this  time  plaintiff  was  in  the  middle 
of  Havemeyer  street ;  but  the  plaintiff  contradicts  him,  and  the  police 
officer  testified  that  plaintiff  was  about  6  feet  from  the  west  curb  of 
Havemeyer  street  when  he  was  struck. 

In  my  opinion,  this  method  of  operation  in  violation  of  the  city  ordi- 
nance, coupled  with  the  skidding  of  the  rear  wheels  of  the  truck  on  a 
wet  pavement,  and  the  fact  that  the  driver  testifies  that  while  he  was 
making  the  turn,  and  when  he  first  saw  the  plaintiff,  he  knew  that  his 
truck  was  skidding,  presented  a  question  of  fact  for  the  jury  as  to 
whether  the  driver  used  reasonable  care.  If  it  be  true,  as  argued  by 
the  respondents,  that  automobiles  skid  in  ordinary  operation,  if  tl^ 
rear  part  of  such  a  vehicle  under  normal  conditions  is  apt  to  swing  or 
skid  from  side  to  side,  it  would  appear  to  call  for  care  on  the  part 
of  the  driver  of  such  a  vehicle  commensurate  with  the  danger  to  be 
avoided,  especially  to  pedestrians  at  street  crossings.  This  plaintiff, 
pursuing  his  course  to  the  east  on  the  north  side  of  Broadway,  observ- 
ed the  automobile  coming  down  Broadway.  If  it  continued  on  its 
course,  it  would  in  no  way  interfere  with  him.  If  it  turned  to  the  left, 
or  south,  at  Havemeyer  street,  it  would  not  cross  his  pathway.  If  it 
turned  to  the  right,  or  north,  he  was  not  in  its  ordinary  or  l^;al  course 
while  he  was  west  of  the  center  line  of  Havemeyer  street.  When  but 
6  or  7  feet  out  from  the  west  curb,  this  vehicle  is  f oimd  over  on  the 
left,  or  wrong,  side  of  Havemeyer  street,  operated  in  such  manner  that 
the  rear  end  collides  with  him.  I  think  all  these  facts  presented  an  is- 
sue as  to  negligent  operation,  to  be  determined  by  a  jury. 

Judgment  reversed,  and  new  trial  granted,  with  costs  to  appellant  to 
abide  the  event. 

MILIvS  and  PUTNAM,  JJ.,  concur. 

BLACKMAR,  J.  (dissenting).  The  complaint  alkges  that  the  plain- 
tiff was  injured  by  being  struck  by  an  automobile  that  was  turning  a 
comer  from  Broadway  into  Havemeyer  street  in  the  borough  of  Brook- 
lyn, and  it  assigns  negligence  in  control  as  the  cause  of  action. 

The  evidence  was  that  an  automobile  truck,  driven  by  an  employ^ 
of  the  defendants,  was  turning  the  comer  from  Broadway,  which  has 
a  granite  pavement,  into  Havemeyer  street,  which  is  paved  with  as- 
phalt; that  the  plaintiff  stood  in  the  roadway  of  Havemeyer  street, 
at  or  near  the  street  crossing,  waiting  for  the  truck  to  pass,  and  as  it 
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passed  the  rear  skidded  outward  towards  him  and  struck  him.  Hiri- 
dence  was  given  that  it  had  been  raining  and  that  the  pavement  was 
wet;  that  tiie  motor  truck  was  going  neither  fast  nor  slowly,  but  at 
the  usual  rate  of  speed ;  and  that  in  turning  to  the  right,  as  it  did,  it 
did  not  turn  as  near  as  practicable  to  the  curb.  It  does  not  appear 
what  kind  of  tires  was  on  the  machine ;  whether  there  were  chains  on 
them  or  not;  how  long  it  had  been  raining;  how  fast  the  automobile 
was  being  driven  in  turning  the  corner ;  nor  were  any  other  facts  or 
circumstances  proved  that  might  bear  upon  the  solution  of  the  question 
whether  the  skidding  wjis  due  to  carelessness  in  control. 

A  violation  of  the  city  ordinance,  of  which  this  court  must  take 
judicial  notice,  to  the  effect  that  a  vehicle  turning  to  the  right  into 
another  street  should  turn  as  near  to  the  curb  as  practicable,  has  no 
causal  relation  to  the  happening  of  such  an  accident.  The  plaintiff 
stood  in  the  street,  waiting  for  the  motor  truck  to  pass.  It  was  driven 
in  a  line  that  would  have  carried  it  safely  by  him,  except  for  the 
skidding,  and  the  accident  was  due  solely  to  the  skidding  of  the  rear 
of  the  truck.  The  question  is  whether,  from  this  fact  alone,  an  in- 
ference of  negligence  of  the  chauffeur  may  be  dra\vn. 

The  authorities  on  this  subject  are  meager.  Rango  v.  Fennell,  168 
N.  Y.  Supp,  646,  was  decided  by  the  Appellate  Term,  First  Depart- 
ment, and  the  conclusion  reached  that  skidding  alone  was  no  evidence 
of  negligence  in  management.  To  the  same  effect  is  Williams  v.  Hol- 
brook,  216  Mass.  239,  103  N.  E.  633 ;  and  the  case  of  Philpot  v.  Fifth 
Avenue  Coach  Co.,  142  App.  Div.  811,  128  N.  Y.  Supp.  35,  seems  to 
approve  that  view.  In  Huddy  on  Automobiles,  §  111,  the  rule  is  laid 
down  that  skidding  alone  is  no  evidence  of  negligence  in  management. 
The  case  of  Wing  v.  London  General  Omnibus  Company,  Limited,  101 
Law  Times  Reports  (N.  S.)  411,  and  Parker  v.  London  General  Omni- 
bus Company,  Limited  (K.  B.  Div.)  100  Law  Times  Reports  (N.  S.)  409, 
are  cited  to  sustain  the  doctrine.  To  the  contrary  is  Babbitt  on  the  Law 
AppHed  to  Motor  Vehicles,  §  189,  in  which  Isaac  Walton  &  Co.  v. 
Vanguard  Motorbus  Company,  25  Times  L.  Reports  (K.  B.  Div.)  13, 
is  cited  as  an  authority. 

In  these  three  English  cases  the  question  of  negligence  in  the  man- 
agement of  motor  vehicles  was  eliminated,  either  by  consent  of  the 
plaintiff's  counsel,  by  the  finding  of  the  jury,  or  by  the  determination 
of  the.  court,  and  the  question  discussed  was  whether,  in  view  of  the 
known  tendency  of  motor  vehicles  to  skid  on  damp  pavements,  it  is 
negligence  or  a  nuisance  to  operate  them  in  a  highway  under  those  con- 
ditions. The  case  of  Isaac  Walton  &  Co.  v.  Vanguard  Motorbus  Com- 
pany really  turns  on  the  proposition  that  as  the  plaintiff's  property 
was  on  the  sidewalk,  and  was  injured  by  a  motor  vehicle  constructed 
to  operate  in  the  roadway,  there  is  an  issue  of  fact,  as  to  negligence, 
that  should  be  submitted  to  a  jury.  The  weight  of  authority  seems  to 
be  that  the  fact  that  an  automobile  skidded,  taken  alone,  is  not  evi- 
dence of  negligence. 

The  same  result  seems  to  be  reached  upon  principle.  It  is  a  matter 
of  common  experience  that  motor  vehicles  on  rubber  tires  often  skid 
in  the  public  streets  when  a  light  rain  has  fallen,  or  where  there  are 
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Other  conditions,  siich  as  oil  on  the  pavement,  and  this  apparently 
without  negligence  on  the  part  of  the  driver.  Under  such  conditions 
a  slight  increase  in. speed,  or  the  checking  of  vspeed  by  the  application 
of  the  brakes,  or  the  centrifugal  force  developed  in  turning  the  comer, 
or  even  the  inequalities  due  to  the  crowning  of  a  road,  might  cause 
skidding. 

The  assignment  of  negligence  in  the  complaint  is  the  want  of  care 
ia  the  management  of  the  machine.  The  skidding  might  have  been  due 
to  negligence  or  to  other  causes.  Before  the  plaintiff  can  recover,  he 
must  establish  that  his  injury  was  due  to  defendant's  negligence.  The 
inference  of  negligence  cannot  be  drawn  from  skidding  alone,  as  it  is 
equally  probable  that  the  skidding  might  have  been  due  to  other  causes. 
Ruppert  V.  Brooklyn  Heights  R.  R.  Co.,  154  N.  Y.  90,  47  N.  E.  971. 

I  think  that  the  disposition  made  by  the  learned  trial  court  was 
correct,  and  that  the  judgment  should  be  affirmed. 

JENKS,  P.  J.,  concurs. 


SALEMBIEB,  LEVIN  ft  CO.,  Inc.,  v.  NORTH  ADAMS  MFG.  OO. 

(Supreme  Court,  Special  Term,  New  York  County.    November  17, 1919.) 

L  Attachment  ^=»120—SuFncii:N0Toi'AiTiDAviTB;  Amnoawo  copy  of  writ- 

ZHO. 

In  action  on  sales  contract,  papers  on  whlcb  warrant  of  attachment 
was  granted  were  not  defective  In  attaching  a  copy,  instead  of  the  origi- 
nal, of  an  unsigned  writing  containing  terms  of  agreement,  since  the 
writing  was  merely  a  memorandum,  and  since,  even  If  It  was  a  signed 
agreement,  courts  wHl  not  refuse  an  attachment,  or  vacate  one  merely 
because  some  of  the  evidence  In  affidavits  might  be  excluded,  if  objected 
to  upon  trial,  unless  something  further  is  shown. 

2.  Attachment  «=5>92— Sufficiency  of  affidavits.  * 

Evidence,  instead  of  mere  allegations  or  conclusions,  should  be  sub- 
mitted when  an  attachment  is  sought ;  but  court  will  not  refuse  an  at- 
tachment, or  vacate  one,  merely  because  some  of  the  evidence  contained 
In  the  affidavits  on  which  attachment  is  granted  might  be  excluded,  If 
objected  to  upon  the  trial,  unless  something  further  is  shown. 

3.  Attachment  ^=»92 — ^Affidavits  uakinq  pbima  facie  case  sufficient. 

One  who  obtains  an  attachment  is  required  merely  to  make  out  a 
prima  fade  case,  and  not  fo  anticipate  the  possibility  of  a  defense,  or  of 
a  denial,  or  an  avoidance. 

4.  Damiaoes  ^s»62(4) — Effobt  bequihsd  to  mitioatib  damages. 

Injured  party  to  contract  is  not  required  to  make  extraordinary  effort 
to  save  party  in  default  from  damage ;  a  reasonable  effort  being  sufficient. 

5.  SAUBS  ^S9l72 — iMPOSSIBILITT  OF  PEBFOBMANGE ;    WAB  CONDITIONS. 

SeUer,  having  contracted  to  make  deliveries  of  woolen  goods,  was  not 
relieved  from  liability  for  failure  to  so  do  by  fact  that  United  States  gov- 
ernment had  pre-empted  practically  the  entire  wool^a  goods  supply  on 
account  of  war. 

6.  Attachment  4=»107 — Sufficienct  of  affidavits;   damages. 

In  buyer's  action  for  seller's  failure  to  deliver,  attachment  papers  held 
to  set  forth  sufficient  facts  to  establish  buyer's  right  to  recover  the  dam- 
ages claimed. 
7»  Saixs  €=>71(3) — Quantity  of  goods  ;  minimum. 

Seller,  having  agreed  to  deliver  "50,000  to  55,000  yards,"  was  bound  to 
deliver  only  the  minimum  amount. 

«  , 

4=»Fpr  other  cases  see  same  topic  &  KEY-NUMBER  in  aU  Key-Numbered  Digests  A  Indexes 
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Action  by  Salembier,  Levin  &  Co.,  Incorporated,  against  the  North 
Adams  Manufacturing  Company.  On  motion  to  vacate  warrant  of 
attachment  Granted,  to  extent  indicated  in  opinion,  but  in  all  other 
respects  denied. 

Cohen,  Gutman  &  Richter,  of  New  Yoric  City  (JuHus  Henry  Cohen 
and  Theodore  B.  Richter,  both  of  New  York  City,  of  counsel),  for 
the  motion. 

Ivins,  Wolff  &  Hoguet,  of  New  York  City  (Robert  Louis  Hoguet,  of 
New  York  City,  of  counsel),  opposed. 

GIEGERICH,  Ji  The  defendant  appears  specially  for  the  purpose 
of  moving  to  vacate  and  set  aside  a  warrant  of  attachment  upon  the 
ground  that  the  court  was  without  jurisdiction  to  grant  the  same,  and 
that  the  papers  upon  which  it  was  granted  were  insufficient  to  give 
the  court  jurisdiction,  in  that  the  complaint  and  papers  in  support  of 
the  warrant  fail  to  establish  a  cause  of  action,  and  do  not  establish 
plaintiff's  right  to  recover  the  damages  for  which  the  attachment  was 
granted,  or  any  damages. 

The  actiop  is  brought  to  recover  damages  for  the  defendant's  failure 
to  complete  its  contract  to  sell  and  deliver  to  the  plaintiff  from  50,000 
to  55,000  yards  of  cloth  at  the  contract  price  of  $3.25  per  yard.  The 
contract  was  entered  into  between  one  of  the  plaintiff's  assignors  and 
the  representative  of  the  defendant  in  a  personal  interview.  In  the 
affidavit  on  which  the  attachment  was  procured,  such  one  of  the  plain- 
tiflf's  assignors  states  that  the  representative'  of  the  defendant,  after 
the  agreement  was  reached  orally,  "drew  up  a  written  agreement  em- 
bodying all  the  terms  of  the  transaction,  a  copy  of  which  is  hereto 
annexed  marked  Exhibit  A."  It  is  not  stated  that  this  written  mem- 
orandum was  signed,  and  the  copy  annexed  does  not  show  that  it  was 
signed.  The  said  affidavit  further  states  that  no  part  of  the  cloth  con- 
tracted for  had  been  delivered,  except  91  pieces,  averaging  40  yards 
per  piece,  and  that  the  defendant  had  failed  and  refused  to  deliver  the 
balance,  amounting  to  51,360  yards.  It  is  further  stated  that  the  plain- 
tiff's assignors  had  been  for  many  years  prior  to  the  date  of  the  con- 
tract, and  at  the  times  set  for  the  delivery  of  the  goods  in  question, 
jobbers,  purchasing  goods  from  manufacturers  and  reselling  them 
throughout  the  United  States,  and  that  the  deponent  at  various  times 
prior  to  the  making  of  this  contract  had  informed  the  defendant's 
agent  and  the  defendant  to  such  effect,  and  that  the  merchandise  con- 
tracted for  was  intended  for  resale  to  the  plaintiff's  assignors'  cus- 
tomers. It  is  further  stated  that  after  the  making  of  the  contract  the 
plaintiff's  assignors  entered  into  agreements  with  various  concerns  in 
different  parts  of  the  United  States  for  the  resale  of  the  goods  at  an 
average  price  of  slightly  over  $3.75  per  yard,  with  customers  finan- 
cially responsible  and  able  to  perform  their  contracts. 

A  supplemental  affidavit,  filed  later  by  permission  of  the  court  under 
the  provisions  of  section  768  of  the  Code  of  Civil  Procedure,  sets 
forth  in  detail  13  of  these  resale  contracts,  including  the  date,  the  name 
of  the  buyer,  the  buyer's  address,  the  number  of  yards  so  resold  in 
each  case,  and  the  price,  which  13  contracts  aggregate  28,880  yards. 
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The  supplemental  affidavit  further  states  that  the  deponent  at  a  sub- 
sequent date  received  an  order  for  16,000  yards  of  the  goods  and 
another  order  for  12,000  yards  of  the  goods  at  $3.75  a  yard.  The 
contract  price  in  each  instance  of  a  resale  is  shown  to  be  $3.75,  except 
in  one  case,  in  which  it  was  $3.87%,  It  is  further  stated  that  the  goods 
contracted  for  were  unusually  wide,  measuring  66  inches,  whereas  the 
usual  width  in  the  trade  was  from  54  to  56  inches,  and  tihat  in  all  de- 
ponent's experience,  extending  over  IS  years,  he  had  never  handled 
or  heard  of  any  goods  of  this  width,  except  the  goods  in  question.  He 
further  states  tlutt,  after  it  became  apparent  that  the  defendant  was 
not  going  to  deliver  the  goods  in  question,  he  and  one  of  his  associates 
made  inquiry  among  the  various  concerns  from  which  they  had  been 
accustomed  to  buy  goods,  and  from  all  possible  concerns  from  which 
they  thought  such  goods  might  be  obtained,  but  were  unable  to  obtain 
any  goods  having  any  such  width  or  at  all  similar  in  characteristics  or 
substance,  and  that  no  one  they  approached  could  make  any  offer  of 
any  goods  at  all  similar  to  those  involved,  or  that  could  have  been  de- 
livered on  the  contracts  for  resale.  The  affidavit  f tirther  sets  forth  the 
names  and  locations  of  numerous  factories  visited  by  the  deponent  and 
by  his  associate  in  their  endeavor  to  secure  similar  goods.  The  affiant 
further  adds  that  at  the  time  in  question  practically  the  entire  woolen 
goods  supply  of  the  United  States  had  been  pre-empted  by  the  United 
States  government  and  it  was  virtually  impossible  to  obtain  any  woolen 
goods  of  any  sort  whatsoever,  and  further  states  that  he  is  familiar  with 
the  manufacture  and  wholesale  markets  for  such  goods,  and  that  he 
knew  of  no  sales  of  goods  of  the  kind  and  sort  covered  by  the  con- 
tract, and  that,  except  in  so  far  as  the  resales  referred  to  would  show 
a  market  value  for  the  goods  in  question  of  $3.75  a  yard,  such  goods 
had  no  market  value  at  the  time  and  place  of  delivery. 

[1]  The  learned  counsel  for  the  defendant  attack  the  papers  on 
which  the  warrant  of  attachment  was  granted  with  great  acuteness  and 
vigor,  but  I  cannot  agree  with  their  criticisms,  except  in  one  respect, 
which  will  be  referred  to  later.  The  first  objection  urged  is  that  the 
attachnient  papers  are  fatally  defective  in  failing  to  annex  the  original 
contract  upon  which  the  plaintiflF's  cause  of  action  is  based.  The 
argument  is  made  that  the  plaintiff  could  not  upon  the  trial  introduce 
the  purported  copy  without  first  showing  what  had  become  of  the 
original,  thus  laying  the  basis  for  secondary  evidence.  I  think  there 
are  two  sufficient  answers  to  this  objection.  The  first  is  that  the 
writing,  not  being  signed,  is  not  in  fact  the  agreement  between  the 
parties,  but  is  merely  a  memorandum  of  the  terms  which  they  agreed  to 
orally.  But  even  if  it  had  been  a  signed  agreement,  I  do  not  know 
of  any  case  which  has  gone  so  far  as  to  hold  that  the  original  must  be 
annexed  to  the  affidavits  or  produced  to  the  judge  who  granted  the 
warrant  of  attachment,  and  I  cannot  see  any  reason  why  the  courts 
should  go  to  that  extent. 

[2]    It  is  true  that  the  courts  are  careful,  and  properly  so,  to  see 

that  evidence,  instead  of  mere  allegations  or  conclusions,  should  be 

submitted  when  an  attachment  is  sought;  but  it  is  not  true  that  the 

court  will  refuse  an  attachment  or  vacate  one  merely  because  some  of 
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the  evidence  contained  in  the  affidavits  on  which  the  attachment  is 
granted  might  be  excluded,  if  objected  to  upon  the  trial,  unless  some- 
thing further  is  shown.  In  Hanson  v.  Marcus,  8  App.  Div.  318,  40  N. 
Y.  bupp.  951,  the  argument  was  made  that  the  allegation  in  the  affi- 
davit that  the  amount  claimed  in  the  complaint  was  due  above  all 
counterclaims  should  have  been  made  by  the  plaintiff,  and  the  rule  was 
invoked  that  in  such  cases  it  is  the  duty  of  the  party  asking  for  the  at- 
tachment to  furnish  to  the  judge  the  best  evidence  which  can  be  pro- 
cured.   The  court  said  (8  App.  Div.  319,  320,  40  N.  Y.  Supp.  952): 

"The  law  does  not  so  require.  The  provision  of  the  Code  requires  that  tiie 
facts  must  be  proved  to  the  satisfaction  of  the  judge.  Code  Giv.  Proc  i 
636.  That  is  done,  not  necessarily  by  presenting  to  him  the  best  evidence,  but 
by  presenting  such  evidence  as  Is'  competent  In  its  nature  and  sufficient  to 
prove  the  fact,  and  when  that  has  been  done  the  requirements  of  the*  statute 
have  been  complied  with." 

In  the  present  case,  so  far  as  concerns  the  exact  terms  of  the  con- 
tract, there  is  abundant  ground  to  be  satisfied  that  the  copy  annexed 
to  the  affidavit  is  in-  fact  a  correct  copy  of  the  original,  because  there 
is  the  affidavit  of  one  of  the  plaintiff's  assignors  who  negotiated  the 
contract  in  suit  and  a  sworn  copy  of  the  written  memorandum  which 
Y^as  made  at  the  time.  The  suggestion  made  on  behalf  of  the  defend- 
ant that  the  paper  on  which  the  written  memorandum  was  made  was 
an  order  blank,  and  that  it  is  well  known  that  many  of  these  blanks 
contain  general  provisions,  such  as  those  relieving  the  seller  of  lia- 
bility for  contingencies  beyond  his  control,  and  that  the  order  blank  in 
question  may  have  contained  such  a  provision,  cannot  avail  against 
the  affidavit  that  the  copy  set  forth  is  a  correct  copy. 

[3]  The  observations  I  have  made  above  substantiaQy  answer  the 
second  objection  advanced,  which  is  that  the  papers  are  defective  in 
failing  to  annex  complete  copies  of  various  letters,  instead  of  the 
excerpts  taken  therefrom.  It  must  be  remembered  that  one  who  ob- 
tains an  attachment  is  required  merely  to  make  out  a  prima  facie  case, 
and  not  to  anticipate  the  possibility  of  a  defense  or  of  a  denial  or  an 
avoidance.  As  was  said  in  Crook  v.  Lipton,  182  App.  Div.  858,  860, 
170  N.  Y.  Supp.  345,  347: 

"The  rule  is  that  where  the  motion  to  vacate  is  made  solely  upon  the  origi- 
nal papers,  and  where  on  those  papers  a  prima  fade  case  Is  made  out,  sworn 
to  on  personal  knowledge,  the  court  will  uphold  the  attachment.  Stiner  v. 
Tennessee  Copper  Co.  (No.  1)  176  App.  Dlv.  209  [161  N.  Y.  Supp.  986].  If  a 
prima  facie  case  is  made  out,  that  should  be  sufficient  nntU  there  is  some 
denial." 

It  is  possible,  of  course,  that  the  omitted  portions  of  the  letters  may 
contain  something  to  qualify  or  contradict  the  portions  set  forth ;  but 
that  possibility  is  not  enough  to  require  the  entire  letter  to  be  set  forth, 
which  might  in  many  cases  lead  to  the  incorporation  of  a  great  mass 
of  wholly  immaterial  matter.  If  the  facts  exist  which  the  defend- 
ant's counsel  suggest  may  exist,  then  the  defendant  has  its  remedy  by 
setting  forth  those  facts.  In  his  supplemental  affidavit,  after  showing 
what  mills  had  been  visited  in  an  effort  to  get  other  goods,  after  it  be- 
came apparent  that  the  defendant  was  not  going  to  deliver  those  con- 
tracted for,  the  affiant  says : 
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"I  may  add  that  at  the  time  in  question  practically  the  entire  Woolen  goods 
supply  of  the  United  States  had  been  pre-empted  by  the  United  States  govern- 
ment and  it  was  virtually  Impossible  to  obtain  any  woolen  goods  of  any  sort 
whatever." 

[4]  This,  the  defendant's  counsel  argue,  shows  the  impossibility 
of  the,  performance  of  its  contract  by  the  defendant  and  relieves  it  of 
responsibility  to  the  plaintiff.  This  is  an  unwarranted  construction  of 
the  words  used.  In  the  first  place,  the  period  of  time  referred  to  was 
after  it  became  apparent  that  the  defendant  was  not  going  to  deliver. . 
It  may  have  been  impossible  at  that  late  day  for  the  plaintiff  to  pro- 
cure goods  in  substitution,  and  that,  at  most,  is  all  that  is  stated.  There 
is  nothing  in  the  statement  to  warrant  the  construction  tiiat  the  defend- 
ant could  not  have  performed  in  full  had  it  taken  proper  preparatory 
steps  in  season.  Furthermore,  it  would  not  be  fair  to  impose  upon  the 
injured  party  to  a  contract  the  duty  of  extraordinary  effort  to  save  the 
party  in  default  from  damage.  This  would  shift  the  burden  of  per- 
formance from  the  shoulders  of  the  one  who  undertook  the  obligation 
to  the  shoulders  of  the  one  who  contracted  that  the  other  should  assume 
that  burden.  If  the  injured  party  makes  reasonable  efforts  on  behalf 
of  the  one  in  default^  he  has  done  all  he  is  required  to  do,  and  rea- 
sonable efforts  are  shown  in  this  case. 

[5]  If  anything  more  were  needed  on  this  point,  attention  might 
be  called  to  the  fact  that  the  words  above  quoted  do  not  contain  the 
f till  explanation  given  by  the  affiant  for  the  failure  of  the  plaintiff  in 
its  efforts  to  procure  other  goods.  Such  additional  reasons  stated  in- 
cluded the  falling  off  of  production  due  to  the  war,  decreased  impor- 
tation of  raw  wool,  and  shortage  of  labor.  But  even  on  the  defendant's 
own  construction  of  the  words  quoted  it  would  not  be  relieved  of  lia- 
bility imder  the  decision  made  in  Mawhinney  v.  Millbrook  Woolen 
Mills,  105  Misc.  Rep.  99,  110,  172  N.  Y.  Supp.  461,  467,  where  it  was 
said: 

"As  to  this  defendant  overstates  the  rale  when  it  says  that  impossibility  of 
performance,  arising  from  acts  of  the  Legislature  and  executive  branches  of 
the  sovereignty,  is  an  excuse  for  a  contract  breach.  Reference  to  the  au- 
thorities dted  in  support  (United  States  v.  Dietrich  [C.  C]  126  Fed.  671 ;  Peo- 
ple ▼.  Globe  Mutual  Life  Ins.  Co.,  91  N.  Y.  171, 176 ;  Jones  v.  Judd,  4  N.  Y.  411 ; 
Labaree  Ca  v.  Grossman,  100  App.  Div.  499,  502,  92  N.  Y.  Supp.  565,  afTd  184 
N.  T.  586,  77  N.  B.  1189;  Gesualdi  v.  Personenl  [Sup.]  128  N.  Y,  Supp.  683; 
Adler  v.  Miles,  69  Misc.  Rep.  601,  128  N.  Y.  Supp.  135)  shows  that  they  were 
cases  reaUy  enforcing  the  true  rule,  which  is  that,  where  performance  of  a 
contract»  legal  when  made,  becomes  illegal  by  some  event,  statute,  decision,  or 
lawful  act  of  public  authorities,  both  parties  are  excused  from  further  per- 
formance. Here,  without  an  order  placed  under  the  National  Defense  Act  [Act 
June  3,  1916,  c.  134,  89  Stat.  166],  the  effect  of  the  contracts  with  the  govern- 
ment was  simply  a  rash  of  business,  which  Is  not  an  excuse.  K  R.  A.  1916F, 
18.- 

[8,  7]  Another  objection  made  is  that  the  papers  fail  to  set  forth 
facts  sufficient  to  establish  the  plaintiff's  right  to  recover  the  damages 
claimed.  Whatever  merit  there  may  have  been  in  this  objection  when 
the  original  papers  alone  were  considered,  I  do  not  think  it  can  prevail 
in  view  of  the  facts  set  forth  in  the  supplemental  affidavit.  The  affi- 
davits, taken  together,  in  my  opinion,  set  forth  all  the  facts  necessary 
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to  entitle  the  plaintiff's  assignors  to  their  profits  of  SO  cents  per  yard 
on  their  resales  up  to  the  amount  of  thq  contract  for  50,000  yards.  The 
memorandum  referred  to  in  the  column  headed  "Quantity"  contains 
the  words  "50,000  to  55,000  yards."  I  cannot  accede  to  the  plaintiffs 
argument  that  this  bound  tlie  defendant  to  furnish  the  larger  amount 
named.  On  the  contrary,  I  think  it  was  bound  only  to  fumidi  the 
minimum  amount,  and  the  attachment  should  be  reduced  accordingly. 
Motion  granted  to  the  extent  indicated,  but  in  all  other  respects  denitti 
without  costs.    Settle  order  on  notice. 


a06  Misc.  Bep.  582) 

BULLVILLE  MILK  PRODUCERS'  ASS'N,  Ina,  v.  ARMSTRONG.* 
(Sapreme  Court,  Special  Term,  Orange  County.    September,  1919.) 

1.  PLEADII70  ^s»343 — ^JUDOMKNT  ON  THB  PLEADINQS  ;    DBMUJUUBB  TO  COICPI^AINT. 

Where  defendant  demurred  to  plaintiff's  complaint  on  the  ground  that 
It  did  not  state  facts  sufncient  to  constitute  a  cause  of  action,  plain- 
tiff's motion  for  judgment  on  the  pleadings,  under  Code  Civ.  Proc.  (  547, 
was  proper. 

2.  CONTBACTS   ^Si»116(4) — ^RbSTBAINT  OF  TBADB ;    CO-OPBBATIVK  CBBAlfXBT  CON- 

TRACTS WXTH  FAB1££BS. 

Where  dairymen  formed  a  co-operative  association,  later  IncorDorat- 
ed,  their  signed  agreement  to  deliver  all  milk  produced  by  them  to  it, 
except  that  retailed  and  needed  for  stock  raising  and  family  use,  with  a 
provision  for  liquidated  damages  in  case  of  breach,  was  not  void  aa 
against  public  policy  and  in  restraint  of  trade. 

Action  by  the  Bullville  Milk  Producers'  Association,  Incorporated, 
against  Fraiik  C.  Armstrong.  Plaintiff's  motion  for  judgment  on  the 
pleadings  granted,  with  leave  to  defendant  to  ansvi^er,  etc. 

Watts,  Oakes  &  Bright,  of  Middletown,  for  plaintiff. 
Frank  H.  Finn,  of  Middletown  (Harry  T.  Crist,  of  Middletown,  of 
counsel),  for  defendant 

SEEGER,  J.  In  October,  1916,  certain  dairymen,  engaged  in  busi- 
ness in  the  vicinity  of  Bullville,  met  and  formed  a  co-operative  associa- 
tion which  later  resulted  in  the  formation  of  a  corporation  in  which 
some  63  farmers  subscribed  for  shares  of  stock  and  signed  an  agree- 
ment to  deliver  all  milk  produced  by  them  to  the  corporation,  except 
such  as  they  needed  for  stock  raising  and  family  use,  and  also  except- 
ing such  as  the  subscribers  might  desire  to  dispose  of  at  retail  to  fa- 
milies residing  in  the  village  of  Bullville,  and  also  making  some  ex- 
ceptions in  the  winter  time  in  the  case  of  members  living  at  a  distance 
from  the  creamery  who  would  have  difficulty  during  that  time  of 
the  year  in  delivering  their  milk.  The  agreement  also  provided  that 
in  case  of  the  failure  of  any  member  to  deliver  milk  as  provided  in 
the  contract  the  delinquent  should  pay  the  said  corporation  at  the  rate 
of  $10  per  cow  per  year  for  such  violation  as  long  as  it  continued; 
the  said  $10  per  cow  to  be  considered  as  liquidated  damages,  and  not 
as  a  penalty.    The  corporation  erected  a.  creamery,  but  defendant  has 

^s»For  other  cases  see  same  topic  &  KEY-NUMBER  in  all  Key-Numbered  Digests  Ik  Indexes 
•Order  affirmed  —  App.  DIt.  — ,  180  N,  Y.  Supp.  — . 
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not  delivered  any  milk  to  that  creamery.  The  plaintiff  corporation  has, 
therefore,  brought  this  action  to  recover  the  sum  of  $350,  being  the 
amount  of  the  liquidated  damages  for  one  year  for  defendant's  alleged 
failure  to  deliver  the  milk  from  35  cows. 

Defendant  demurred  to  plaintiff's  complaint  upon  the  ground  that 
it  does  not  3tate  facts  sufficient  to  constitute  a  cause  of  action.  Plain- 
tiff moves  for  judgment  on  the  pleadings,  and  upon  the  argument  de- 
fendant raised  two  questions:  First,  that  plaintiff's  motion  for  judg- 
ment on  the  pleadings  is  not  the  proper  procedure  to  obtain  a  determi- 
nation of  the  issues  raised  by  demurrer ;  and,  second,  that  the  facts  as 
stated  in  plaintiff's  complaint  are  not  sufficient  to  constitute  a  cause 
of  action  because  the  contract  upon  which  the  action  is  based,  and 
which  is  set  forth  at*  length  in  plaintiff's  complaint,  is  void,  as  being 
against  public  policy  and  in  restraint  of  trade; 

[  1  ]  It  is  well  settled  that  a  demurrer  may  be  tested  by  a  motion  for 
judgment  under  section  547  of  the  Code  of  Civil  Procedure.  The 
plaintiff's  motion  is  therefore  proper.  Dahm  v.  O'Connell,  179  App. 
Div.  363,  166  N.  Y.  Supp.  450. 

[2]  In  regard  to  the  other  point  raised  by  plaintiff,  it  seems  to  me 
that  the  agreement  in  question  constitutes  a  valid  and  binding  contract, 
and  is  not  void  as  being  against  public  policy  or  in  restraint  of  trade. 
The  incorporators  of  tUs  association  desired  to  engage  in  the  business 
of  shipping  milk,  and  it  was  quite  necessary  that  they  be  assured  of 
the  continued  patronage  of  their  members  in  order  to  justify  the  as- 
sociation in  going  to  the  expense  of  acquiring  or  erecting  a  creamery. 
It  cannot  be  said  that  an  agreement  such  as  this  would  tend  to  restrain 
trade  or  stifle  competition ;  on  the  contrary,  it  seems  to  me  that  it  en- 
courages competition  by  bringing  a  new  creamery  into  being. 

There  are  no  cases  cited  in  the  defendant's  brief  which  sustain  his 
contention  that  a  contract  such  as  this  one  is  void  as  being  against  pub- 
lic policy  and  in  restraint  of  trade.  On  the  other  hand,  my  attention 
has  been  called  to  an  unreported  decision  in  Supreme  Court,  Lewis 
county,  made  by  Mr.  Justice  Emerson  in  an  action  brought  by  Castor- 
land  Milk  &  Cheese  Co.  v.  Schantz,  179  N.  Y.  Supp.  131,  in  which  the 
facts  are  almost  identical  with  the  case  at  bar,  and  in  which  Judge 
Emerson  upheld  the  contract. 

Plaintiff's  motion  for  judgment  on  the  pleadings  should  therefore  be 
granted,  with  $10  costs,  with  leave  to  defendant  to  answer  within  20 
days  upon  payment  of  such  costs. 
.  Ordered  accordingly. 
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PEOPLE  V.  DURKBB. 

(Supreme  Cfourt,  Appellate  Dlylsion,  Third  Department    November  12,  lOld.) 

1.  Food  ^=:»5 — Adulteration;  salad  dbessing. 

A  salad  dressing,  which  is  a  compound  mider  a  secret  formula  of  vine- 
gar, mustard,  salt,  and  other  Ingredients,  none  of  which  ure  harmful  in 
any  way,  cannot  be  said  to  be  adulterated,  under  Agricultural  Law,  § 
201. 

2.  ITooD  ^=>15 — Misbrandinq;  xffbct  of  ''proviso." 

The  proviso  following  the  three  subdivisions  relating  to  nrisbrandhig 
in  Agricultural  Law,  §  201,  is  not  an  added  prohibition,  but  qualifies  and 
limits  the  prohibitions  already  contained  In  the  section;  that  is,  the 
acts  before  mentioned  are  prohibited  unless  they  are  saved  l^  the  pro- 
viso, a  "proviso"  being  a  clause  making  what  precedes  conditional  on  i 
what  follows.                .  I 

[Ed.  Note. — ^For  other  definitions,  see  Words  and  Phrases,  First  and  ' 

Second  Series,  Proviso.] 

3.  Food  ^=^15 — ^Mishranding;   salad  dressing.  ' 

A  salad  dressing,  "Durkee's  Salad  Dressing  and  Meat  Sauce,"  a  com- 
pound under  a  secret  formula  of  vinegar,  mustard,  salt, 'and  other  in- 
gredients, none  of  whl(^  are  harmful  in  any  way,  cannot  be  said  to  be 
misbranded,  under  Agricultural  Law,  §  201,  in  that  it  is  not  sold  under 
its  own  distinctive  name,  and  that  the  ingredients  of  which  It  is  com- 
posed are  not  stated  in  the  label. 

4.  Statutes  ^=>219 — Construction  by  public  opfiokb;    lasBBANDiNG   of 

TOOD. 

The  fact  that  "Durkee's  Salad  Dressing  and  Meat  Sauce"  has  been  m 
use  for  a  great  many  years  without  complaint  being  made  that  it  was 
misbranded,  and  that  opinions  of  the  Attorney  (Generals  of  the  state  nnl- 
formly  have  treated  such  product  and  similar  products  as  falling  within 
the  proviso  in  Agricultural  Law,  §  2(Kl,  as  artldes  sold  under  their  own 
distinctive  names,  is  of  great  importance  to  the  court  In  its  interpreta- 
tion of  such  statute,  in  an  action  wherein  it  is  claimed  that  such  salad 
dressing  is  misbranded. 

Appeal  from  Trial  Term,  Albany  County. 

Proceeding  by  the  People  of  the  State  of  New  York  against  Eugene 
W.  Durkee.  From  a  judgment  (101  Misc.  Rep.  331,  166  N,  Y.  Supp, 
987)  dismissing  their  complaint,  the  People  appeal.  Unanimously  af- 
firmed. 

Argued  before  JOHN  M.  KELLOGG,  P.  J.,  and  LYON,  WOOD- 
WARD, COCHRANE,  and  H.  T.  KELLOGG,  JJ. 

Charles  D.  Newton,  Atty.  Gen,,  and  C.  T.  Dawes,  Deputy  Atty. 
Gen.,  for  the  People. 

Breed,  Abbott  &  Morgan,  of  New  York  City,  for  respondent 

JOHN  M.  KELLOGG,  P.  J.  [1]  The  appellants  complain  that 
'•Ehirkee's  Salad  Dressing  and  Meat  Sauce"  is  sold  in  violation  of 
section  201  of  the  Agricultural  Law  (Consol.  Laws,  c.  1),  defining  and 
prohibiting  the  sale  of  adulterated  and  misbranded  foods.  The  salad 
dressing  has  been  upon  the  market  for  about  50  years,  under  the  same 
name  and  of  the  same  ingredients.  It  is  a  compound  under  a  secret 
formula  of  vinegar,  mustard,  salt,  and  other  ingredients,  none  of  which 

^s»For  oUier  cues  see  same  topic  &  KBT-NUMBBR  in  all  Key-Nuitil)ered  Dlseeta  4  Indexes 
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are  harmful  itt  any  way.  Clearly  the  dressing  does  not  fall  within 
any  of  the  definitions  of  adulterated  articles.  It  is  urged,  however, 
that  it  is  misbranded,  in  that  it  is  not  sold  under  its  own  distinctive 
name,  and. that  the  ingredients  of  which  it  is  composed  are  not  stated 
in  the  label. 

The  section,  in  three  subdivisions,  defines  misbranded  articles.  Sub- 
division 1  relates  to  an  imitation,  or  an  article  sold  under  the  distinctive 
name  of  ancHher.  Subdivision  2  relates  to  an  article  colored,  powdered, 
stained,  or  mixed,  so  as  to  conceal  inferiority,  thus  deceiving  or 
tending  to  deceive  the  public.  Subdivision  3  relates  to  false  or  mis- 
leading statements  upon  packages  or  labels.  It  cannot  be,  and  is  not, 
claimed  that  the  defendant's  product  comes  within  the  spirit  of  any 
one  of  these  subdivisions.  There  are  no  other  affirmative  provisions 
in  the  statute  as  to  misbranding  articles.  The  question  here  conced- 
edly  arises  under  the  following  proviso,  following  the  provisions  of 
section  201  which  we  have  referred  to : 

"PrbTided,  that  an  article  of  food  which  does  not  contain  any  added  poi- 
sonous or  deleterioua  ingredient  shaU  not  be  deenised  to  be  adulterated  or  mis- 
branded in  the  following  cases:  First  In  the  case  of  mixtures  or  compouinds 
which  may  be  now  or  from  time  to  time  hereafter  known  as  articles  of  food, 
under  their  own  distlnctiye  names  and  not  included  in  definition  first  or  third 
of  misbranded  articlee  of  food  in  this  section.  Second.  In  the  case  of  articles 
labeled,  branded  or  tagged  so  as  to  plainly  indicate  that  they  are  mixtures, 
compounds,  combinations,  Imitations  or  blends:  Provided,  that  the  same 
shall  be  labeled,  branded  or  tagged  so  as  to  show  the  character  and  constit- 
uents thereof:  And  provided,  further,  that  nothing  in  this  article  shall  be 
construed  as  requiring  or  compeUlng  proprietors  or  manufacturers  of  proprie- 
tary foods  which  contain  no  unwholesome  added  Ingredients  to  disclose  tiieir 
trade  formulas,  except  in  so  far  as  the  provisions  of  this  article  may  require 
to  secure  freedom  from  adulteration  or  Indtation," 

[2,  3]  It  is  clear  that  this  proviso  is  not  an  added  prohibition.  Up- 
on the  contrary,  it  qualifies  and  limits  the  prohibitions  already  con- 
tained in  the  section.  In  other  words,  the  acts  before  mentioned  are 
prohibited,  unless  they  are  saved  from  prohibition  by  the  proviso. 
The  Standard  Dictionary  defines  "provided" : 

"This  [or  it]  being  understood,  conceded,  or  established;  on  [this]  condition; 
on  these  terms;  in  this  sense,  always  introducing  a  clause  of  condition  or 
exception  and  foUowed  by  'that'  expressed  or  understood." 

"Proviso"  is  defined  as  a  "clause  making  what  precedes  conditional 
on  what  follows."  The  proviso,  therefore,  does  not  prevent  the  de- 
fendant from  using  his  label. 

[4]  As  we  have  seen,  this  dressing  has  been  in  use  for  a  great  many 
years.  No  complaint  has  ever  been  made  that  it  was  misbranded  The 
opinions  of  the  Attorney  Generals  of  the  state  uniformly  have  treated 
this  product,  and  similar  products,  as  falling  within  the  proviso  as 
articles  sold  under  their  own  distinctive  names. 

^There  Is  no  question  that  the  practical  construction  of  a  statute  by  those 
for  whom  the  law  was  enacted,  or  by  pubUc  officers  whose  duty  it  Is  to  en- 
force it,  acquiesced  in  by  aU  for  a  long  period  of  time,  is  of  great  importance 
in  its  interpretation  in  a  case  of  serious  ambiguity."  Grimmer  v.  Tenen  tnt 
House  Department  of  City  of  New  York,  205  N.  Y.  549,  560,  98  N.  B.  382. 
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This  quotation  seems  to  apply  with  force  here,  and  indicates  that 
at  this  late  day  a  forced  construction  should  not  be  put  upon  the  stat- 
ute, if  there  is  a  reasonable  doubt  about  its  meaning. 

The  judgment  should  therefore  be  affirmed,  with  costs.    All  concur. 


BOYD  T.  McADOO,  Director  General  of  Railroads. 
(Supreme  Court,  AppeUate  Division,  Third  Department    November  12,  1919). 

Appeal  from  Trial  Term,  Ulster  County. 

Action  by  Isabelle  Boyd,  as  administratrix  of  John  G.  Boyd,  de- 
ceased, against  William  G.  McAdoo,  Director  General  of  Railroads,  in 
place  of  Sie  New  York  Central  Railroad.  From  a  judgment  for  plain- 
tiff, and  an  order  denying  his  motion  for  new  trial  on  tiie  minutes,  and 
an  order  denying  his  motion  to  set  aside  the  verdict  and  to  direct  new 
trial,  defendant  appeals.    Judgment  and  orders  affirmed. 

Argued  before  JOHN  M.  KELLOGG,  P.  J.,  and  LYON,  WOOD- 
WARD, COCHRANE,  and  HENRY  T.  KELLOGG,  JJ. 

Amos  Van  Etten,  of  Kingston,  for  appellant, 
ralmer  Canfield,  Jr.,  of  Kingston,  for  respondent 

PER  CURIAM.  Judgment  and  order  affirmed,  with  costs.  All 
concur,*  except  JOHN  M.  KELLOGG,  P.  J.,  who  dissents,  with  a 
memorandum  in  which  LYON,  J.,  concurs. 

JOHN  M.  KELLOGG,  P.  J.  (dissenting).  The  Intestate,  a  police- 
man, while  riding  on  the  front  platform  of  a  trolley  car,  was  killed  by 
a  collision  between  that  car  and  an  engine  upon  the  defendant's  road. 
The  principal  question  litigated  was  whether  the  defendant  was  neg- 
ligent in  the  management  of  the  gates  at  the  crossing ;  the  plaintiff  al- 
leging that  the  gates  were  not  lowered,  while  the  defendant  claimed 
to  the  contrary.  A  very  close  question  of  fact  was  presented,  and  it 
cannot  be  said  that  a  finding  either  way  could  be  disturbed,  as  not  fair- 
ly sustained  by  the  evidence.  The  trial  occupied  three  days,  and  the 
question  was  fully  litigated  upon  both  sides.  When  the  defendant 
rested,  the  plaintiff  called  a  witness  (who  had  been  examined  at  the 
coroner's  inquest)  and  offered  to  prove  by  him  that  he  saw  the  acci- 
dent and  that  the  gates  were  not  closed  at  the  time.  The  court  sus- 
tained the  defendant's  objection  to  the  evidence  as  not  being  in  re- 
buttal, saying: 

"For  the  purposes  of  the  record,  that  each  side  has  heen  given  about  three 
days  to  litigate  the  questionB  as  tx)  the  position  of  the  gates  and  the  other 
questions  involved,  and  I  do  not  think  at  this  late  day  either  side  ought  to  be 
permitted  to  reopen  the  case." 

It  was  a  question  resting  in  the  sound  discretion  of  the  court,  and  it 
cannot  be  said  that  there  was  an  abuse  of  that  discretion.  Thereup- 
on the  plaintiff  called  four  other  witnesses  (one  of  whom  had  been 
sworn  before  the  coroner),  and  showed,  in  substance,  that  each  was 
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in  a  position  to  know  the  position  of  the  gates,  and  sought  to  prove  by 
them  that  the  gates  were  up  at  the  time  of  the  accident.  The  defend- 
ant objected  to  the  examination,  as  a  reopening  of  the  case,  claim- 
ing that  the  practice  was  improper  and  unprofessional  after  the  ruling 
of  the  court.  The  court,  in  substance,  repeated  its  former  ruling. 
Apparently  there  was  no  reason  for  calling  the  four  additional  wit- 
nesses, unless  the  plaintiff  sought  improperly  to  influence  the  jury  by 
leaving  them  to  believe  that  the  four  additional  witnesses  would  swear 
in  his  favor,  if  the  court  would  permit.  It  was  an  attempt  to  sway 
the  jury,  not  by  evidence,  but  by  offers  of  evidence,  after  the  evidence 
had  been  excluded. 

Upon  the  argument  this  court  sought  to  ascertain  the  motive  of  the 
plaintiff's  attorney  in  putting  these  witnesses  upon  the  stand ;  but  no 
explanation  was  given,  except  that  the  witnesses  were  in  court  and 
the  defendant  had  not  called  them.  The  case  is  so  evenly  balanced 
upon  the  question  of  fact  that  this  irregular  practice  evidently  influ- 
enced the  result 

The  judgment  and  order  should  be  reversed,  as  the  result  of  a  mis- 
trial, and  a  new  trial  granted,  with  costs  to  the  appellant  to  abide  the 
event. 


(189  App.  ZMy.  816) 

In  re  BIGHTY-FOURTH  STBBBT  IN  BOROUGH  OF  QUBENS,  OITX  OF 

NEW  YORK. 

Appeal  of  LONG  ISLAND  R.  CO. 

(Supreme  Court,  Appellate  Division,  Second  Departm«it    November  7,  1919.) 

1,  Railroads  ^=>96— Extendinq  stbebt  over  teacks;    beview. 

The  Public  Service  Commission  cannot  go  back  of  a  resolution  of  the 
board  of  estimate  and  apportionment,  reciting  that  there  is  a  neceseitv 
for  the  extenBlon  of  a  street  in  the  dty  of  New  York  over  the  tracks  of 
a  railroad. 

2.  Raiuioads  «=»9&— BzTEirszoN  op  Bnear  ovBat  railboad;   tsst  ov  nbces- 

BXTT. 

On  application  by  the  city  of  New  York  to  extend  a  street  across  the 
tracks  of  a  railroad,  the  question  of  fact  before  the  board  of  estimate  and 
apportionment  is,  under  Railroad  Law,  §  90,  whether  in  view  of  the  lo- 
cality of  other  fadlitleB  for  crossing  with  proper  safety  within  reason- 
able access  to  travel  In  that  place,  and  of  other  streets  of  the  vicinage 
where  safe  crossings  could  be. ordered,  the  volume  of  public  travel  now 
and  presently  convinces  the  board  that  the  crossing  is  reasonably  needful. 

&  BaILBOADS  ^5»96 — EXTENDINO  STREET  OVEB  ISACKS;    "NECB8SITT." 

Findings  by  the  board  of  estimate  and  apportionment,  on  application 
by  the  city  of  New  York  to  extend  a  street  over  a  railroad,  that  *'the 
public  Interest"  required  a  continuance  of  a  street,  was  a  finding  that 
there  was  a  ••necessity,"  within  the  meaning  of  Railroad  Law,  |  90,  for 
the  extension  of  the  strtet,  although  the  word  ''necessary"  was  not  used, 
the  principal  consideration  of  the  "necessity"  being  the  public  welfare; 
but  mere  convenience  should  not  satisfy  the  term,  in  view  of  the  fact  that 
a  part  of  the  cost  of  crossing  is  upon  the  railroad. 

[Ed.  Note. — For  other  definitions,  see  Words  and  Phrases,  First  and 
Second  Series,  Necessity.] 
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4.  Railboads  ^s»OS— Eztendino  sibebt  ovee  tracks;  bbvibw  ov  vaotb. 

Action  of  the  Public  Service  Commission,  extending  a  street  across  the 
tracks  of  a  railroad,  under  Railroad  Law,  f  90,  will  not  be  reversed  <n 
appeal,  where  its  determination  had  sufficient  support,  and  there  are  no 
facts  that  indicate  any  abuse  of  the  discretion  r^^iosed  in  such  board. 

Appeal  from  Public  Service  Commission. 

In  the  matter  of  the  application  of  the  City  of  New  York,  etc,  as 
to  Eighty-Fourth  Street  (Digby  Street),  Borough  of  Queens.  From 
an  order  and  determination  of  the  Public  Service  Commission  in  pro- 
cedure of  extending  a  street  across  its  tracks,  the  Long  Island  Rail- 
road Company  appeals.    Order  and  determination  affirmed. 

Argued  before  JENKS,  P.  J.,  and  MILLS,  RICH,  PUTNAM,  and 
JAYCOX,  JJ. 

Louis  J.  Carruthers,  of  New  York  City,  for  appellant. 

Harry  Myron  Chamberlain,  of  New  York  City,  for  respondent  Pub- 
lic Service  Commission. 

Vincent  Victory,  of  New  York  City  (William  P.  Burr,  Corp.  Coun- 
sel, and  J.  P.  O'Brien,  both  of  New  York  City,  on  the  brief),  for  re- 
spondent city  of  New  York. 

JENKS,  P.  J.  This  appeal  is  from  an  order  and  determination  of 
the  Public  Service  Commission  in  procedure  of  extending  a  street  in 
the  city  of  New  York  across  the  tracks  of  a  railroad  corporation.  The 
appeal  challenges  the  jurisdiction  of  the  commission,  in  that  the  board 
of  estimate  and  apportionment  did  not  conform  to  the  procedure 
prescribed  by  section  90  of  the  Railroad  Law  (Consol.  Laws,  c.  49) 
necessary  to  confer  that  jurisdiction.  The  board  of  estimate  and  ap- 
portionment did  proceed  under  the  statute  to  finality.  Although  it 
seems  that  the  appellant  had  the  right  to  appeal  from  the  final  deter- 
mination of  the  board  of  estimate  and  apportionment  (Matter  of  Dela- 
van  Avenue,  167  N.  Y.  256,  60  N.  E.  589;  Matter  of  North  Third 
Avenue,  32  App.  Div.  394,  53  N.  Y.  Supp.  46),  the  appellant  did  not. 

[1]  As  to  the  power  of  the  Public  Service  Commission  to  pass  upon 
these  jurisdictional  questions,  it  is  well  said  by  this  court  in  its  First 
Department : 

'*But  so  far  as  the  PubUc  Service  CommlssiOQ  is  concerned.  It  cannot  go 
back  of  the  resolution  of  the  board  of  estimate  and  apportionment,  wbicb 
recites  that  the  necessity  for  the  change  has  been  duly  found."  Matter  d 
City  of  New  York  [Third  Avenue],  183  App.  Div.  688,  170  N.  Y.  Snpp.  470. 

Nevertheless,  as  the  questions  are  jurisdictional,  I  shall  consider  them 
so  far  as  seems  necessary  upon  this  appeal. 

I  think  that  the  appellant,  the  Long  Island  Railroad  G>mpany,  was 
afforded  a  hearing  before  the  board  of  estimate  and  apportionment 
upon  the  "necessity"  of  the  improvement,  within  the  contemplation  of 
section  90  of  the  Railroad  Law.  There  was  not  and  is  not  conten- 
tion that  the  notice  required  by  the  said  statute  in  the  procedure  of 
the  board  of  estimate  and  apportionment  was  not  duly  published  and 
advertised.     And  it  was  conceded  at  the  hearing  before  the  Public 
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Service  Commission  that  the  notice  of  the  hearing  before  the  board 
of  estimate  and  apportionment  also  provided  that  the  said  board 
would  at  the  time  stated  "grant  a  public  hearing  to  the  Long  Island 
Railroad  Company  pursuant  to  the  provisions  of  the  Railroad  !Law 
under  necessity"  (on  the  necessity?)  "of  laying  out  the  aforesaid 
pedestrian  crossing/*  and  that  such  notice  was  served  upon  that 
company.  The  record  shows  that  that  board  held  the  hearing  at 
the  time  and  place  prescribed.  There  is  no  contention  that  the  Cong 
Island  Railroad  Company  was  misled  or  precluded,  so  that  it  could 
not  appear  to  be  heard. 

I  think  that  the  procedure  of  the  board  of  estimate  and  appor- 
tionment satisfies  the  statute  (section  90  of  the  Railroad  Law),  in  that 
there  was  a  determination  that  the  extension  was  "necessary."  The 
word  "necessary"  does  not  appear  in  the  final  resolves  of  the  said 
board.  But  the  question  is  whether  the  determination  satisfies  the 
spirit  of  the  statute,  not  whether  it  uses  this  apt  word. 

"The  word  'neoeesary'  •  *  •  has  not  a  fixed  character  pecaliar  to  itself. 
It  admits  of  aU  degrees  of  comparison,  and  is  often  connected  with  other 
words,  wmch  increase  oc  diminish  the  impression  the  mind  receives  of  the 
urgency  it  imports."  McOnlloch  v.  State  of  Maryland,  4  Wheat  at  page  414, 
4  L.  Ed.  579. 

''Necessary"  may  mean  indispensable,  or  needful,  or  even  reason- 
ably convenient.  It  has  been  held  with  respect  to  crossings  that 
necessity  means,  not  the  absolute,  but  the  practical,  necessity,  and 
that  even  the  "reasonable  convenience"  satisfies  the  word.  Vice  v. 
Eden,  113  Ky.  255,  68  S.  W.  125;  Railway  Co.  v.  Odeneal,  73  Miss. 
40,  19  South.  202;  Chalcraft  v.  L.,  E.  &  St.  L.  R.  R.  Co.,  113  111.  at 
page  87.  See,  too,  Jones  v.  Seligman,  81  N.  Y.  at  page  195 ;  Matter 
of  North  Third  Avenue,  32  App.  EHv.  at  page  396,  53  N.  Y.  Supp.  46. 

[2]  The  work  contemplated  by  the  statute  in  this  instance  is  the 
extension  of  a  city  street  across  the  tracks  of  a  railroad  corpora- 
tion in  that  city  in  such  fashion  as  secures  the  immunity  of  pedestri- 
ans from  the  danger  of  the  cars  worked  by  the  railroad  corporation. 
The  necessity  imported  in  this  statute  is  not  absolute  or  indispensable, 
because  in  the  nature  of  things  the  public  could  cross  at  grade,  if 
the  street  were  but  extended  Such  necessity  presumably  is  not 
absolute  or  indispensable  at  this  point,  because  normally  in  a  city 
other  streets  not  far  away  aflford  crossings,  either  absolutely  or  rea- 
sonably safe.  Mere  convenience  should  not  satisfy  the  term,  in  view 
of  the  law  that  casts  a  part  of  the  cost  of  the  improvement  upon 
the  railroad  corporation.  The  question  of  fact  before  the  board  of 
estimate  and  apportionment  is  whether,  in  view  of  the  locality  of 
other  facilities  for  crossing  with  proper  safety  within  reasonable 
access  to  travelers  in  that  place,  and  of  other  streets  of  the  vicinage 
where  safe  crossings  could  be  ordered,  the  volume  of  public  travel 
now  and  presently  convinces  the  board  that  this  crossing  is  reasonably 
needful.  This  court  in  its  first  department  (ut  supra,  183  App.  Div. 
at  page  694,  170  N.  Y.  Supp.  475)  uses  this  expression : 

**DoabtIe88  the  widening  must  be  a  reasonable  one  and  made  for  the  honest 
purpose,"  etc 
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[3]  After  all  said,  the  principal  consideration  of  the  "necessity" 
is  the  public  welfare.  We  find  that  in  direct  proceedings  on  the  con- 
templated improvement  the  board  of  estimate  and  apportionment  did 
resolve  that  "the  public  interest"  required  a  continuance  of  the  street 
by  a  change  in  the  map  or  plan  of  the  city,  that  such  change  was 
thereupon  made,  and  that  thereupon  the  board  by  its  formal  resolve 
made  formal  request  for  the  proceedings  taken  by  the  Public  Service 
Commission.    I  think  that  the  requirement  of  necessity  was  satisfied. 

[4]  The  final  determination  of  the  board  had  sufficient  support, 
and  as  there  are  no  facts  that  indicate  any  abuse  of  the  discretion 
reposed  in  the  board,  there  is  no  reason  for  disturbance  by  this  court 
either  upon  the  merits  or  for  error  of  procedure.  See  Matter  of 
Town  Board  v.  Fitchburg  R.  R.  Co.,  53  App.  Div.  16,  65  N.  Y.  Supp. 
498,  affirmed  169  N.  Y.  609,  62  N.  E.  1101. 

Order  and  determination  affirmed,  with  $10  costs  and  disburse- 
ments.   All  concur. 


(189  App.  Div.  185) 

LBONB  V.  BOOTH  S.  S.  CO.,  Limited. 

(Supreme  Court,  Appellate  Division,  Second  Department    Noyembor  7,  1919) 

1.  Seamen  ^=5»11 — Medical  tbeathent  of  htjubbd  beauatx  ab  qxtestion  tob 

JUEY. 

In  a  seaman's  action  against  his  employing  steamship  company  for 
negligent  treatment  of  a  broken  arm  received  in  the  course  of  his  duties, 
evidence  held  insufficient  to  take  to  the  Jury  the  question  whether  the 
company  was  liable  for  negligence  because  those  in  charge  of  the  ship 
did  not  send  him  to  a  hospital  at  Barbadoes,  or  at  one  of  the  vessel's 
South  American  ports  of  call. 

2.  Evidence  <@=s»5(2) — Judicial  noticb;   use  or  X>ray. 

Courts  are  not  bound  to  take  Judicial  notice  ot  matters  of  fact,  as  that 
X-ray  apparatus  is  in  general  use  in  hospitals  at  Barbadoes  and  in  South 
American  ports. 

3.  Seamen  <®=»11 — Medical  treatment  op  injxjbed  seaman  pbopeb  on  boabd 

SHIP. 

Where  the  ship's  doctor  was  competent,  and  the  appliances  and  facili- 
ties in  the  ship's  hospital  were  sufUcient  for  treatment  of  the  injury  to  a 
seaman,  the  steamship  company  was  not  liable  for  failure  to  send  him 
ashore  at  Barbadoes  or  South  American  ports  of  call  to  receive  hospital 
treatment  there,  because  the  captain  did  not  overrule  the  instructions 
within  bis  own  department  of  the  ship*s  doctor. 

Appeal  from  Trial  Term,  Kings  County. 

Action  by  Antonio  Leone  against  the  Booth  Steamship  Company, 
Limited.  From  a  judgment  for  plaintiff,  and  from  an  order  denying 
its  motion  for  new  trial,  defendant  appeals.  Judgment  and  order  re- 
versed, and  complaint  dismissed. 

The  plaintiff  respondent  was  employed  as  an  ahle  seaman  on  board  tlie 
steamship  Boniface,  owned  by  defendant,  and  on  February  16,  1916,  three 
days  after  she  sailed  from  New  York,  while  he  was  engaged  in  assisting  in 
the  worlJ  of  raising  the  wireless  apparatus  in  place,  he  fell  from  the  tare- 
mast  of  the  vessel  and  received  severe  injuries.  He  was  carried  to  the  ship's 
hospital  where  he  was  treated  by  the  ship's  doctor. 

There  are  two  causes  of  action  alleged  in  the  complaint*    In  the  first  cause 
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of  action  it  is  set  forth  tliat  the  mast  was  not  properly  equipped  with  ladders, 
ropes,  guards,  and  other  devices,  and  was  an  unsafe  and  unseaworthy  appli- 
ance, but  upon  the  trial  there  was  no  evidence  of  defective  appliances  and 
equipment,  and  the  court  dismissed  the  first  cause  of  action. 

In  the  second  cause  of  action  the  plaintiff  alleges  the  duty  of  the  defendant 
owner  of  the  steamship,  after  the  accident,  to  furnish  the  plaintiff,  a  sailor, 
with  proper  care  in  the  way  of  medical  and  surgical  treatment,  such  as  the 
plaintiff^  injuries  required,  and  it  Is  alleged  that  defendant  failed  and  neg- 
lected to  furnish  such  treatment,  and  that  while  the  plaintiff  was  in  a  crippled 
and  helpless  condition  the  master  of  the  vessel  compelled  him  to  perform  his 
regular  duties  as  a  sailor  and  other  hard  and  manual  lahor.  And  plaintiff 
charges  that  the  physician  employed  on  the  steamship  was  incompetent,  and 
that  he  did  not  treat  plaintiff  properly,  and  that  **said  physician  was  not 
equipped  with  proper  tools,  instruments,  etc.,  for  the  treatment  of  plain- 
tiff's injuries." 

'the  plaintiff  charges  that  the  ship's  doctor  failed  to  properly  diagnose  his 
Injuries;  that  he  failed  to  discover  a  fracture  of  the  large  tuberosity  of  the 
humerus  of  plaintiff's  right  arm.  Plaintiff  testifies  that  his  complaints  to  the 
doctor  and  to  the  master  of  the  vessel,  and  requests  that  he  be  sent  to  a 
hospital  at  one  of  the  ports  at  which  the  vessel  called,  were  refused,  and 
that  he  was  compelled  to  go  to  work  despite  the  fact  that  he  was  at  all  times 
suffering  severe  pain.  He  testifies  that  the  doctor  and  the  master  accused 
him  of  malingering,  and  forced  him  to  work.  When  the  steamship  returned 
to  Brooklyn  on  April  22,  1917,  some  11  weeks  after  the  accident,  plaintiff  was 
sent  to  the  Long  Island  College  Hospital,  where  by  use  of  the  X-ray  the 
fracture  was  discovered  and,  after  operation,  healed.  Plaintiff  was  relieved 
to  some  extent  of  his  pain,  but  he  claims  that  the  arm  is  permanently  dis- 
abled. 

According  to  the  testimony,  the  first  port  at  which  the  vessel  touched  after 
the  accident  was  ^'Barbadoes."  Barbadoes  is  not  a  port,  but  is  an  island. 
The  port  of  Barbadoes  is  Bridgetown.  The  plaintiff  claims  that  he  desired  to 
go  ashore  for  hospital  treatment  at  this  port,  hut  that  he  was  not  permitted  to 
do  sa  He  testifies  that  the  doctor  said  he*  would  take  him  ashore  at  Barbadoes 
and  have  an  X-ray  taken  of  his  shoulder.  When  the  vessel  arrived  at  this 
port,  six  days  after  the  accident,  the  plaintiff  testifies  that  he  was  waiting  in 
the  ship's  hospital  to  be  taken  ashore,  but  that  the  mate  told  him  the  doctor 
had  examined  him  when  he  was  sleeping,  and  that  the  captain  said  to  him, 
**There  is  no  need  to  you  going  in  the  hospital,  there  is  nothing  the  matter 
with  yon."  The  plaintiff  says  the  captain  told  him,  'There  is  no  necessity 
to  send  you  in  a  hospital ;  there  is  nothing  the  matter  with  you ;  they  won't 
take  you  in  the  hospital."  The  plaintiff  testifies  that  the  ship's  doctor  told 
him  at  that  time  that  there  was  nothing  the  matter  with  him.  The  ship  was 
at  "Barbadoes"  about  20  hours.  The  plaintiff  says  that  he  had  been  ashore 
at  this  place  at  previous  times,  and  that  Barbadoes  is  a  city  as  large  as 
Brooklyn,  and  tiiat  there  are  plenty  of  hospitals  and  doctors  there. 

The  next  port  at  which  the  vessel  touched  was  Para,  in  Brazil.  Plaintiff 
says  they  have  many  hospitals  there,  and  that  he  said  to  the  captain,  "Will 
you  send  me  to  a  hospital  in  Para?"  The  captain  said,  "You  try  there;  yes." 
The  plaintiff  testified  tliat  he  went  ashore  and  to  the  office  of  the  British  con- 
sul. While  at  the  office,  he  says  the  mate  came  to  him,  with  the  captain  and 
the  vice  consul.  The  vice  consul  said  to  the  captain,  "Is  this  the  man  you  are 
talking  about?"  and  the  captain  answered,  "Yes;  this  is  the  man;  •  •  • 
happened  an  accident,  and  we  treated  him  right."  "Then,"  says  the  plaintiff, 
•the  consul  told  me,  *You  better  go  aboard;  no  hospital  here;  you  will  die 
of  sickness;  you  go  back  aboard,  and  they  will  treat  you  right.'  I  said, 
*They  put  me  in  the  forecastle,'  I  said,  *I  can't  live  in  the  forecastle  without 
treatment ;  and  after  that  they  put  me  to  work,  I  am  sure.'  He  said,  *They 
won't  put  you  to  work ;  you  better  go  back  aboard ;'  and  I  went  back  aboard 
the  ship."  Subsequently  the  vessel  touched  at  different  ports  in  Brazil. 
Plaintiff  testifies  that  these  are  small  ports,  but  that  they  have  hospitals. 
The  captain  never  at  any  time  called  a  shore  doctor  to  examine  him,  or 
■ent  him  to  a  hospital.    Plaintiff  claims  he  repeatedly  requested  that  he  be  ' 
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sent  to  a  hospital.  He  claims,  also,  that  he  was  obliged  to  work  about  the 
ship,  causing  him  additional  pain  and  suffering. 

The  captain  and  mate  of  the  vessel  and  the  ship's  doctor,  Dynan,  denied 
that  plalntilT  was  treated  improperly.  The  doctor,  40  years  of  age,  had  some 
14  years*  experience  as  a  physician  and  surgeon  in  various  hospitals,  and  had 
been  engaged  for  several  yefJVs  in  general  practice.  He  testifies  that  he 
found  a  dislocation  of  plaintiff's  right  shoulder  Joint;  that  plaintiff  refused 
to  allow  any  examination  of  the  injury  at  the  time  of  the  accident,  but/that  on 
the  following  day  he  put  the  shoulder  Joint  in  place,  and  immobilized  the 
Joint  and  arm  by  bandages.  He  says  he  suspected  that  there  might  be  a  frac- 
ture of  one  of  the  tuberosities  on  the  humerus;  but  he  says  the  plaintiff 
would  not  allow  examination.  He  says  the  fracture  of  the  tuberosity  subse- 
quently developed  by  the  X-ray  photograph  at  the  Long  Island  College 
Hospital  was  a  small  fracture,  the  separation  of  a  small  part  of  the  bone  about 
the  size  of  his  finger  nail,  a  separation  of  about  one-sixteenth  or  one-eighth  of 
an  inch,  and  that  if  he  had  been  positive  that  there  was  such  a  fracture  the 
treatment  would  have  been  the  same;  that  is,  immobilization  and  bandag- 
ing. The  defendant's  witnesses  testifled  that  the  plaintiff  was  Isept  in  the 
ship's  hospital  for  two  weeks,  and  then  sent  to  his  quarters  in  the  forecastle 
with  his  arm  bandaged;  that  he  was  not  forced  to  work  at  any  time;  that 
light  work  and  gradual  use  of  the  arm  was  proper  and  necessary,  but  that 
at  no  time  was  the  plaintiff  forced  to  work  against  his  will,  and  that  on  any 
complaint  of  pain  he  was  allowed  to  lay  off  work.  The  defendant's  witnesses 
testify  that  the  plaintiff  was  a  troublesome  patient,  resenting  any  attempt 
to  examine  the  injury,  and  that  on  one  occasion  at  Manaoe,  in  Brazil,  after  his 
removal  from  the  ship's  hospital,  he,  with  sailors,  members  of  the  crew,  ob- 
tained liquor  from  the  shore  contrary  to  the  regulations  and  became  Intoxi- 
cated and  violent.  Dr.  Dynan  testifled  that  he  did  not  know  whether  there 
was  any  X-ray  apparatus  at  any  of  the  hospitals  in  the  ports  at  which  the 
vessel  called,  and  that  the  treatment  given  the  plaintiff  in  the  ship's  hospital 
was  the  same  as  would  have  been  given  at  any  other  hospital.  There  was  no 
X-ray  apparatus  on  the  ship,  but  the  evidence  is  that  the  hospital  was  m 
every  other  respect  fully  equipped. 

After  plaintiff's  treatment  at  the  Long  Island  Oollege  Hospital,  he  consulted 
counsel,  and  was  sent  to  the  New  Tork  Hospital,  where  he  was  examined  by 
Dr.  Hoag,  who  did  not  treat  him,  but  who  testifled  in  his  behalf.  Dr.  Hoag 
says,  from  an  examination  of  the  X-ray  photograph,  that  it  would  have  been 
possible  to  have  discovered  the  condition  of  the  broken  tuberosity  without  the 
use  of  an  X-ray.  He  said,  in  answer  to  questions  of  plaintiff's  counsel,  whidi 
did  not  state  any  hypothetical  facts  or  conditions,  that  treatment  for  such  a 
fracture  should  be  to  immobilize  the  arm  "in  external  rotation,"  by  turning 
the  arm  out,  and^  that  this  should  be  followed  by  massage  and  baking.  No 
proper  hypothetical  question  was  addressed  to  Dr.  Hoag  by  the  plaintiff, 
reciting  the  conditions  or  facts  as  stated  by  him  concerning  his  injury  or 
treatment,  nor  was  he  asked  to  testify  whether  the  treatment  of  plaintiff,  as 
related  by  him,  was  or  was  not  the  ordinary  treatment  in  such  cases.  He 
testifled  that  it  was  absolutely  necessary  to  have  the  co-operation  of  the 
patient.  Dr.  Dynan,  for  the  defendant,  testifled  after  Dr.  Hoag,  that  his 
(Dynan's)  treatment  was  proper  under  the  conditions  existing  in  plaintiff's 
case. 

The  trial  Justice  said:  **The  only  question  I  will  submit  to  the  Jury  is  this: 
Whether  in  view  of  the  fact  that  the  injury  did  not  become  cured,  or,  in 
other  words,  in  view  of  the  fact  that  the  man  did  not  get  well,  within  a  rea- 
sonable time,  or  did  not  improve  within  a  reasonable  time,  whether,  in  view  of 
all  the  circumstances  in  this  case,  it  was  the  duty  of  those  in  charge  of  the 
steamship  to  have  sent  him  to  a  hospital  either  at  Barbadoes  or  in 
South  America,  to  be  examined,  so  as  to  determine,  if  possible,  what  was  the 
condition  of  his  shoulder  or  arm  at  this  time.  I  shall  tell  the  Jury  that  there 
can  be  no  liability  predicated  here  upon  the  failure  of  the  ship  to  employ  a 
competent  physician,  because  the  testimony  here  shows  that  there  was  a 
competent  physician  on  board.  I  shall  tell  the  Jury  that  no  liability  can  be 
predicated  upon  the  fact  that  the  doctor  may  or  may  not  have  made  a  wrong 
diagnosis  of  the  case.    I  shall  only  submit  to  them  the  question  as  to  whether 
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or  not  tbose  to  charge  of  tbe  ship  aoted  prudently  in  not  sending  this  man  to  a 
hospital  in  one  of  those  ports/' 

And  in  his  charge  to  the  Jury  he  said:  •*!  liave  taken  away  from  you  the 
first  cause  of  action,  which  alleges  negligence  on  the  part  of  the  steamship 
company  in  sending  this  man  aloft  to  do  some  work,  and  I  hare  taken  away 
from  you  any  question  as  to  whether  or  not  the  doctor  was  guilty  of  what 
we  know  as  malpractice,  in  other  words,  a  failure  to  properly  diagnose  and 
treat  this  case,  because  the  doctor  is,  according  to  the  testimony,  a  duly 
qualitied  physician,  a  man  of  some  experience,  of  middle  age,  or  past,  and 
was  thoroughly  competent  to  discharge  his  ddties  as  a  physician  on  board 
this  vessel.  So  that  no  liability  can  be  predicated  here  for  anything  which 
the  doctor  did  in  his  failure  to  properly  diagnose  or  treat  this  case.  So  we 
come  down  to  this  one  proposition,  and  that  is  the  only  point  which  you  may 
consider  in  this  case:  Should  those  in  charge  of  this  vessel,  acting  as  rea- 
sonably prudent  men,  hare  sent  this  man  to  a  hospital  in  Barlmdoes,  or  in 
one  of  the  South  American  ports,  for  the  purpose  of  having  his  condition  diag- 
nosed, so  that  they  might  be  able  to  properly  treat  him?" 

Again  the  court  charges  the  Jury:  "So  in  this  case  concededly  this  man 
asked  the  captain  at  Barbadoes  if  he  might  go  to  a  hospital.  The  question  for 
you  to  determine  is  whether  or  not  the  captain  acted  as  a  reasonably  pru- 
dent man  in  not  sending  this  man  to  the  hospital  at  Barbadoes,  or  when  they 
got  'to  South  America.  The  testimony  shows  that  this  ship  made  half  a 
dozen  calls  at  different  ports  in  Brazil,  and  the  plaintiff  claims  that  he 
then  requested  to  be  sent  to  a  hospital.  At  any  rate  he  did  not  go  to  a  hos- 
pltaL  And  it  is  assigned  here  as  a  reason  for  not  sending  him  to  the  hospital 
that  the  British  consul  advised,  in  one  instance,  that  it  would  be  extremely 
dangerous  for  him  to  remain  in  that  port  Upon  all  the  testimony.  It  comes 
back  to  the  proposition  which  I  laid  down  to  you  before :  Did  those  in  charge 
of  the  ship  discharge  their  full  duty  towards  this  plaintiff?  If  you  find 
that  they  did,  that  ends  the  case^  and  your  verdict  would  be  for  the  de- 
fendant." 

The  counsel  for  the  defendant  excepted  to  the  charge  as  to  the  possibility 
that  the  Jury  might  find  from  any  evidence  In  the  case  that  there  was  an 
X-ray  machine  at  Barbadoes.  Counsel  for  the  defendant  made  the  follow- 
ing request:  ''I  ask  your  honor  to  charge  that  the  ship's  officers  may  fairly 
be  entitled  to  conform  their  conduct  touching  any  medical  or  surgical  ques- 
tion, or  the  work  this  man  was  doing,  to  the  instructions  of  Dr.  Dynan,"  The 
court  said :  "I  so  charge," 

Argued  before  JENKS,  P.  J.,  and  MILLS,  RICH,  KELLY,  and 
JAYCOX,  JJ. 

Henry  M.  Hewitt,  of  New  York  City,  for  appellant. 
Silas  B.  Axtell,  of  New  York  City,  for  respondent. 

KELLY,  J.  [1,  2]  We  all  agree  that  upon  the  evidence  in  the  rec- 
ord the  learned  trial  justice  erred  in  submitting  to  the  jury  the  ques- 
tion whether  the  defendant  was  liable  for  negligence  because  those  in 
charge  of  the  ship  did  not  send  the  plaintiff  to  a  hospital  at  Barbadoes, 
or  at  one  of  the  ports  in  South  America  at  which  the  vessel  called. 
There  is  nothing  in  the  case  to  show  that,  if  plaintiff  had  been  sei^t 
iashore,  he  would  have  or  should  have  received  other  or  different  treat- 
ment from  that  given  him  by  the  ship's  doctor.  The  evidence  as  to  the 
location  of  hospitals  at  Barbadoes,  or  the  other  ports  mentioned  by 
the  plaintiff,  is  of  little  probative  value ;  nor  is  there  any  evidence,  if 
there  were  hospitals  at  these  ports  of  call,  that  they  had  any  better  or 
different  facilities  for  treating  the  plaintiff  than  those  found  in  the 
ship's  hospital,  which  on  the  evidence  was  supplied  with  the  usual  ap- 
pliances, instruments,  and  apparatus  found  upon  a  modern  passenger 
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Steamship.  It  is  true  that  there  was  no  X-ray  apparatus  on  the  ship, 
but  there  is  no  suggestion  in  the  case  that  such  apparatus  is  used  or 
can  be  used  on  a  vessel  such  as  the  defendant's  steamship,  nor  is  there 
evidence  that  there  was  X-ray  apparatus  a{  the  hospitals  in  the  south- 
em  ports. 

The  plaintifFs  knowledge  of  conditions  in  these  West  Indian  and 
South  American  ports  is  evidently  meager.  He  testifies,  for  instance, 
that  he  had  been  ashore  at  "Barbadoes"  at  other  times ;  that  it  is  a  "big 
city";  "it  is  as  big  as  Brooklyn  is;  I  don't  know  Brooklyn;  *  *  * 
they  got  plenty  hospitals  certainly,  and  doctors."  We  know  that  Bar- 
badoes  is  not  a  city,  but  an  island ;  the  port  is  Bridgetown.  The  pop- 
ulation of  Bridgetown  is  stated  in  the  International  Encyclopedia  to 
be  from  30,000  to  35,000,  while  the  population  of  the  entire  island 
of  Barbadoes  in  1913  is  stated  to  be  197,792.  The  Encyclopedia 
Britannica  gives  the  population  of  Bridgetown  as  23,000.  These  en- 
cyclopedias mention  the  fact  that  there  is  a  hospital  at  Bridgetown, 
but  give  no  details  as  to  its  capacity  or  equipment.  The  plaintiff  ar- 
gues that  the  trial  court  might  take  judicial  notice  that  X-ray  appara- 
tus was  in  general  use  in  hospitals  at  Bridgetown  and  in  South  Amer- 
ican ports  (citing  Field  v.  Empire  Case  Goods  Co.,  179  App.  Div.  253, 
166  N..  Y.  Supp.  509;  Powell  v.  Hill  [Sup.]  170  N.  Y.  Supp.  915; 
Rochester,  etc.,  v.  Joel,  41  App.  Div.  43,  58  N.  Y.  Supp.  346).  But 
none  of  tibese  cases  are  applicable  to  die  facts  here. 

"CJourts  are  not  bound  to  take  judicial  notice  of  matters  of  fact  Whether 
they  will  do  so  or  not  depends  on  the  nature  of  the  suhject,  the  Issue  Inrolved, 
and  the  apparent  Justice  of  the  case.  The  rule  that  permits  a  court  to  do  so  is 
of  practical  value  in  the  law  of  appeal,  where  the  evidence  Is  clearly  insuffi- 
cient to  support  the  Judgment.  In  such  case  Judicial  notice  may  be  taken  of 
facts  which  are  a  part  of  the  general  knowledge  of  the  country,  and  which 
are  generally  known  and  have  been  duly  authenticated  In  repositories  of  facts 
open  to  all,  and  especially  so  of  facts  of  official,  scientlflc,  or  historical  char- 
acter." Hunter  v.  N.  Y.,  O.  &  W.  B.-  R.  Co.,  116  N.  Y.  615,  23  N.  E.  9,  6 
L.  B.  A.  246. 

In  Robinson  v.  Insurance  Co.,  198  N.  Y.  523,  91  N.  E.  373,  the 
Court  of  Appeals,  expressing  some  doubt  whether  a  trial  judge  might 
take  judicial  notice  of  the  harbors  and  location  thereof  within  his  <fis- 
trict,  said  that,  even  if  such  judicial  notice  might  be  taken  of  the  lo- 
cation of  the  harbors,  the  condition  prevailing  in  the  harbor  at  a  given 
time  presents  a  question  of  fact.  In  Town  of  North  Hempstead  v. 
Gregory,  53  App.  Div.  350,  65  N.  Y.  Supp.  867,  this  court  had  before  it 
the  question  whether  judicial  notice  might  be  taken  of  conditions  pre- 
vailing in  one  of  the  harbors  on  Long  Island  as  to  ice  and  the  effect 
thereof  upon  docks  and  piers  in  such  harbor,  and  Mr.  Justice  Jenks, 
writing  for  the  court,  discussed  the  subject  and  collated  the  authorities. 
He  said  in  part : 

**In  Brown  v.  Piper,  91  U.  S.  37  [23  L.  Ed.  200],  the  court  Uurther  say :  This 
power  Is  to  be  exercised  by  courts  with  caution.  Care  must  be  taken  that  the 
requisite  notoriety  exists.  Every  reasonable  doubt  upon  the  subject  should 
be  resolved  promptly  in  the  negative.*  ♦  ♦  •  PhUlips,  In  his  book  on  Evi- 
dence, states  as  a  further  principle  that  the  matters  within  Judicial  notice 
are  generally  collateral  to  and  unconnected  with  the  point  in  issue,  so  that  to 
dispense  with  strict  proof  is  of  no  risk,  while  to  require  It  might  be  Incon- 
venient by  reason  of  expense  or  of  diiUculty*** 
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Dr.  Hoag,  the  medical  expert  called  by  the  plaintiff,  testified  that  the 
fracture  of  the  tuberosity  might  be  determined  without  use  of  the  X- 
ray.  He  says  he  ascertains  this  condition  in  the  majority  of  cases 
without  any  X-ray.  He  says  an  operation  is  not  necessary  to  cure 
or  remedy  such  a  condition,  as  most  patients  get  well  without  it.  He 
says  that  his  treatment  of  such  a  f racure  would  have  been  to  "immo- 
bilize the  arm  in  external  rotation,"  which  he  explains  is  to  turn  the 
arm  out  and  keep  it  immobilized  in  that  position  for  three  or  four 
weeks.  He  also  testifies  that  it  is  absolutely  necessary  to  have  the 
co-operation  of  the  patient.  But  Dr.  Hoag's  testimony,  at  the  most, 
is  that  he  might  have  used  a  different  method  of  treatment  from  that 
adopted  by  the  ship's  doctor  in  immobilizing  plaintiff's  arm,  and  it  is 
difficult,  on  the  record,  to  perceive  what  the  difference  is.  Dr.  Hoag 
did  not  criticize  the  treatment  given  plaintiff  by  the  ship's  doctor,  nor 
was  he  asked  to  express  any  opinion  as  to  whether  it  was  the  usual 
treatment  in  such  cases  or  whether  it  was  proper  or  improper.  No 
question  was  framed  or  presented  to  plaintiff's  medical  witness,  con- 
taining a  statement  of  the  facts  of  the  case  as  claimed  by  the  plaintiff's 
evidence,  asking  the  expert's  opinion  as  to  Dr.  Dynan's  treatment. 
We  think  that  upon  the  evidence  in  this  case  it  was  error  to  permit  the 
jury  to  decide  "as  a  matter  of  common  knowledge  that  the  hospital  in 
Bridgetown  possessed  an  X-ray  apparatus,  or  that  if  the  plaintiff  had 
been  sent  there  he  would  have  received  any  different  treatment  from 
that  given  him. 

[3]  But  upon  the  law  of  the  case,  as  charged  by  the  learned  trial 
justice  without  objection  or  exception  by  the  plaintiff,  I  think  there 
was  no  evSence  justifying  the  submission  of  the  case  to  the  jury,  and 
that  defendant's  motion  at  the  close  of  the  testimony  for  nonsuit  should 
have  been  granted.  The  complaint  alleged  that  the  ship's  doctor  was 
incompetent  and  that  the  treatment  of  the  plaintiff  was  improper. 
There  was  no  evidence  in  the  case  that  he  was  incompetent,  and  the 
trial  judge  charged  the  jury  without  objection  or  exception  that  the 
ship's  doctor  was — 

"a  duly  qualified  pbyslcian,  a  man  of  some  ezp^^ee,  of  middle  age,  or 
past,  and  was  thoroughly  competent  to  discharge  his  duties  as  a  physician  on 
board  this  Tessel.  So  that  no  liablUty  can  be  predicated  here  for  anything 
wMch  the  doctor  did  In  his  faUure  to  properly  diagnose  or  treat  this  case." 

The  medical  witness  called  by  the  plaintiff  was  not  asked  whether 
the  diagnosis  or  treatment  of  plaintiff  by  the  ship's  doctor  was  proper 
or  improper,  or  whether  it  was  or  was  not  the  usual  and  customary 
treatment  in  such  cases.  If  there  had  been  evidence  of  malpractice, 
coupled  with  plaintiff's  testimony  as  to  his  complaints  to  the  master 
of  Ae  ship,  denied  by  the  defendant's  witnesses,  an  issue  might  have 
been  presented  for  the  jury.  But  if  the  ship's  doctor  was  competent, 
and  the  appliances  and  facilities  in  the  ship's  hospital  were  sufficient, 
the  defendant  was  not  liable. 

•mie  question  to  te  detennined  was  a  medical  one,  the  advice  of  a  com- 
petent physician  was  sought  and  followed,  and  the  ship's  officers  should  not 
be  held  negligent  because  they  followed  his  advice.    ♦    ♦    •    The  ship's  of- 
ficers might  fairly  be  entitled  to  conform  their  conduct  touching  any  medical 
178N.T.S.— 40 
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or  surgical  question  €o  the  Instructions  of  men  tbus  Qualified  to  decide  it" 
The  Samia,  147  Fed.  106,  108,  77  C.  O.  A.  332,  334  (O.  O.  A.,  Second  Circuit). 

And  in  Allan  v.  Steamship  Co.,  132  N.  Y.  91,  99,  30  N.  E.  482,  485 
(15  L.  R.  A.  166,  28  Am.  St.  Rep.  556),  the  Court  of  Appeals,  in  dis- 
cussing the  duty  of  a  vessel  owner  to  provide  medical  care  and  treat- 
ment for  passengers,  said: 

''When  the  shipowner  has  employed  a  competent  physician,  duty  qnalifled, 
as  required  by  the  law,  and  has  placed  in  his  charge  a  supply  of  medicines 
safflcient  in  quantity  and  quality  for  the  purposes  required,  wMch  meet  the 
approval  of  the  government  officials,  and  has  furnished  to  the  physician  a 
proper  place  in  which  to  keep  them,  we  think  it  has  performed  its  duty  to  its 
passengers ;  that  from  that  time  the  responsible  person  is  the  physician,  and 
errors  and  mistakes  occurring  in  the  use  of  the  medicines  are  not  chargeable 
to  the  shipowner ;  and  that  no  different  rule  is  applicable  to  such  mistakes  as 
are  the  result  of  improper  arrangement  in  the  care  of  the  medicines  than  to 
those  which  are  the  result  of  errors  in  Judgment.  The  work  which  the  physi- 
cian does  after  the  vessel  starts  on  the  voyage  is  his,  and  not,  the  snip- 
owner's." 

And  at  page  98  of  132  N.  Y.,  at  page  484  of  30  N.  E.  (15  L.  R.  A. 
166,  28  Am.  St  Rep.  556),  the  court  said: 

"Any  other  construction  must  assume  that  the  shipowner  is  bound  to  exer- 
cise some  supervision  over  the  physician  in  his  treatment  of  the  passengers 
and  his  arrangement  of  the  medicine.  But  no  officer  on  the  ship  Is  competent 
to  do  that"— citing  Laubbeim  v.  De  K.  N.  S.  Co.,  107  N.  Y.  229,  13  N.  K.  781, 
1  Am.  St  Rep.  815 ;  O'Brien  v.  Gunard  S.  S.  Go.,  154  Mass.  272,  28  N.  E.  266^ 
13  L.  B.  A.  329. 

In  the  case  at  bar  there  being  no  evidence  of  incompetency  on  the 
part  of  the  ship's  doctor  or  improper  treatment,  the  defendant  can- 
not be  held  in  damages  because  the  captain  of  the  vessel  did  not  over- 
rule the  instructions  of  the  physician.  I  think  no  issue  was  presented 
for  submission  to  the  jury,  and  that  the  judgment  and  order  appealed 
from  should  be  reversed,  with  costs,  and  the  complaint  dismissed, 
with  costs.    All  concur. 


(189  App.  Div.  279) 

DI  CAPRIO  y.  NEW  YORK  CENT.  R.  OO. 

(Supreme  Court,  Appellate  Division,  Third  Department    November  12,  1919.) 

1.  Appeal  and  ebbob  ^=»866(1) — Question  considebbd  on  appeal  feom  oen- 

EBAL  nonsuit. 

On  appeal  from  Judgment  of  nonsuit,  where  the  motion  for  nonsuit  was 
general  in  its  terms,  the  appellate  court  will  consider  only  the  questioD 
actually  decided  and  litigated  at  the  trial. 

2.  Railboads  ^=»861 — Failubb  to  fence;    evidence  01*  neqliqengb  as  to 

child  injured  bt  tbain. 

Failure  of  a  railroad  company  to  comply  with  the  requirement  of  rail- 
road Law,  §  52,  to  fence  its  road  to  prevent  live  stock  going  thereon,  is 
evidence  of  negligence  in  favor  of  one  suing  for  the  death  of  a  child, 
struck  by  a  train  on  an  unfenced  track  onto  which  he  had  strayed. 

Appeal  from  Trial  Term,  Montgomery  County. 
Action  by  Tony  Di  Caprio,  as  administrator  of  the  goods,  chattels, 
and  credits  of  Peter  Di  Caprio,  deceased,  against  the  New  York  Cen- 

^=»For  other  cases  see  same  topic  &  KBY-NUMBBfl  is  aU  Key-Numbered  Dlseata  4  IndeiM 
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tral  Railroad  Company.  From  a  judgment  of  nonsuit  upon  a  jury 
trial,  plaintiff  appeals.    Reversed,  and  new  trial  granted. 

Argued  before  JOHN  M.  KELLOGG,  P.  J.,  and  LYON,  WOOD- 
WARD, COCHRANE,  and  HENRY  T.  KELLOGG,  JJ. 

Harry  V.  Borst,  of  Amsterdam,  for  appellant. 

Kernan  &  Keman,  of  Utica  (Warnick  J.  Keman,  of  Utica,  of  coun- 
sel), for  respondent. 

JOHN  M.  KELLOGG,  P.  J.  The  defendant's  four-track  road, 
with  three  side  tracks,  runs  through  the  glaintiff 's  farm,  on  which  were 
kept  horses  and  cows.  There  was  no  fence  between  the  track  and  the 
plaintiff's  house.  The  house  was  about  70  feet  distant  from  the  near- 
est rail.  The  ground  between  the  house  and  the  track  was  substantial- 
ly level  at  the  place  in  question.  The  plaintiff's  family  consisted  of 
himself,  wife,  and  four  children.  Another  family  in  the  house  had 
seven  children.  Upon  the  day  of  the  intestate's  death  he  was  under 
observation  by  his  family,  but  in  some  manner  he  slipped  away  from 
them  and  was  killed  upon  the  track  by  the  Empire  State  Express, 
which  was  running  at  about  60  miles  per  hour.  The  intestate  was 
about  two  years  old.  The  defendant  and  its  employes  knew  of  the 
conditions  existing  at  this  place,  and,  in  a  general  way,  that  the  house 
was  occupied,  in  part,  by  small  children. 

[1]  Concededly  the  defendant  did  not  maintain  a  fence  along  its 
track,  as  required  by  section  52  of  the  Railroad  Law  (Consol.  Laws, 
c.  49).  The  plaintiff,  in  this  action  to  recover  for  the  death  of  his  in- 
testate, was  nonsuited,  upon  the  ground  that  the  statute  relates,  not 
to  persons,  but  only  to  tfie  domestic  animals  mentioned  in  it.  The 
trial  proceeded  upon  the  theory  that  the  defendant  failed  to  maintain 
a  fence  as  required  by  statute;  the  defendant  claimed  freedom  from 
liability  because  a  person,  and  not  a  domestic  animal,  had  been  killed. 
The  motion  for  a  nonsuit  was  general  in  its  terms,  and  we  therefore 
will  consider  only  the  question  actually  decided  and  litigated  at  the 
trial.  Bromley  v.  Miles,  51  App.  Div.  95,  96,  64  N.  Y.  Supp.  353). 
No  other  question  was  raised  or  argued  upon  this  appeal. 

[2]  'The  appellant  contends  that  the  failure  to  maintain  the  fence, 
as  required  by  the  statute,  was  a  violation  of  duty  on  the  part  of  the 
defendant,  and  was  some  evidence  of  negligence,  which,  with  the 
other  facts  shown,  should  have  been  submitted  to  the  jury  on  the 
question  of  the  defendant's  negligence.  Section  52  of  the  Railroad 
Law  requires  the  company  to  maintain  a  fence  on  the  sides  of  its 
road — 

"of  height  and  strength  sufficient  to  prevent  cattle,  horses,  sheep  and  hogs  from 
going  upon  its  road  fr<Hn  the  adjacent  lands.  *  *  *  So  long  as  such 
fences  and  cattleguards  are  not  made,  or  are  not  in  good  repair,  the  corpora- 
tion. Its  lessee  or  other  person  in  possession  of  Its  road,  shall  be  liable  for 
all  damages  done  by  their  agents  or  engines  or  cars  to  any  domestic  animals 
thereon.  •  ♦  ♦  No  railroad  need  be  fenced,  when  not  necessary  to  pre- 
vent h9r8es,  cattle,  sheep  and  hogs  from  going  upon  Its  track  from  the  ad- 
joining lands.*' 

Fully  to  understand  this  statute  we  must  remember  that  it  was  en- 
acted to  remedy,  in  part,  a  defect  of  the  common  law.    The  owners 
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of  horses,  cows,  sheep,  and  hogs  were  required,  at  common  law,  to 
restrain  them,  and,  if  such  animals  strayed  upon  the  premises  of  an- 
other, they  became  trespassers,  so  that  the  owner  could  not  recover 
for  injury  to  them  while  so  trespassing,  unless  the  injury  was  inten- 
tionally and  willfully  committed.  Knight  v.  N.  Y.,  Lake  Erie  &  W. 
R.  R.  Co.,  99  N.  Y.  25,  1  N.  E.  108. 

[3]  The  statute  was  not  intended  to  legalize  such  trespass,  but  it 
was  enacted  for  the  benefit  of  the  public  and  the  occupant  of  the  ad- 
joining premises.  The  railroad  company  was  required  to  build  the 
fence.  If  it  did  not,  it  was  liable  for  any  injuries  sustained  by  domes- 
tic animals  caused  by  the  railroad's  agents,  engines,  or  cars.  It  was 
properly  held  in  the  Knight  Case,  supra,  where  the  trespassing  cow 
fell  through  a  railroad  bridge  and  was  killed,  that  this  statute  gave  no 
remedy.  To  a  like  effect  is  Jimerson  v.  Erie  R.  R.  Co.,  203  N.  Y.  518, 
97  N.  E.  48,  37  L.  R.  A.  (N.  S.)  1181.  The  statute  expressly  pro- 
vides what  damages  should  be  paid  by  the  company  in  case  of  injury 
to  cattle,  and  leaves  the  owner  to  bear  any  other  loss  coming  to  his 
cattle  from  a  violation  of  the  statute. 

In  Donnegan  v.  Erhardt,  119  N.  Y.  468,  23  N.  E.  1051,  7  L.  R.  A. 
527,  because  of  the  absence  of  a  fence,  the  train  collided  with  a  horse 
upon  the  track,  and  a  brakeman  was  injured.  The  recovery  was  sus- 
tained, the  court  saying  (119  N.  Y.  473,  23  N.  E.  1051,  7  I<.  R  A. 
527):    . 

"But,  whatever  tlie  rule  would  be  Independently  of  the  statute,  there  ta  no 
reasonable  doubt  that  it  imposes  the  absolute  duty  upon  a  railroad  company 
to  fence  its  tracks.  That  duty,  it  is  reasonable  to  suppose,  was  imposed,  not 
only  to  protect  the  lives  of  animals,  but  also  to  protect  human  beings  upon 
railroad  trains.  It  is  made  an  unqualified  duty,  arid  for  a  violation  thereof, 
causing  injury,  the  railroad  company  incurs  responsibility.  The  sole  conse- 
quence of  an  omission  of  the  statutory  duty  is  not  spedfled,  and  was  not  in- 
tended to  be  specified,  in  the  statute.  ResponsibiUty  for  Injuries  to  animals 
was  specially  imposed,  because  in  most  cases  there  would,  independently  of 
the  statute,  have  been  no  such  responsibility,  as  at  common  law  the  owner  of 
animals  was  bound  to  restrain  them,  and  if  they  trespassed  upon  a  railroad 
there  was  no  liability  for  their  destruction,  unless  it  was  willfully  or  in- 
tentionally caused." 

The  case  also  determines  that  irrespective  of  the  statute  the  judg- 
ment against  the  defendant  could  stand  upon  the  facts  shown,  and 
the  facts  shown  were  not  stronger  proof  of  negligence  than  in  the  in- 
stant case.  On  principle,  if  the  accident  in  the  Donnegan  Case  had 
been  caused  by  running  over  a  child,  instead  of  a  cow,  tiie  negligence 
under  the  statute  would  have  been  the  same. 

In  Leggett  v.  Rome,  W.  &  O.  R.  R.  Co.,  41  Hun,  80,  by  the  failure 
of  the  railroad  company  to  build  its  fence  along  the  track,  the  plaintiff 
was  unable  to  pasture  his  land,  and  he  recovered  damages  against  the 
company  therefor. 

In  Union  Pacific  R.  R.  Co.  v.  McDonald,  152  U.  S.  262,  14  Sup.  Ct 
619,  38  L.  Ed.  434,  a  Colorado  statute,  obliging  the  owners  of  coal 
mines  to  fence  their  slack  piles  and  abandoned  pits,  required  them  to 
be  so  f €n<ied  as  to  afford  permanent  protection  to  all  stock  endangered 
thereby,  and  paade.  the  violation  of  the  act  a  misdemeanor.    A  child 
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injured  by  an  unfenced  slack  pile  sustained  a  recovery  against  tlie 
owner. 

In  Kelley  v.  N.  Y.  State  Railways,  207  N.  Y.  34i  100  N.  E.  1115, 
plaintiff's  steam  roller  was  traveling  upon  the  hignway  in  violation 
of  section  329  of  the  Highway  Law  (Consol.  Laws,  c.  25),  which  re- 
quired that  a  person  should  precede  the  roller  at  least  one-eighth  of  a 
mile  to  "notify  and  warn  persons  traveling  and  using  such  highway  or 
street  with  horses  or  other  domestic  animals,  of  the  approach  there- 
of," etc.  The  steam  roller  collided  with  the  defendant's  car,  appar- 
ently by  the  defendant's  negligence.  The  court  charged,  under  ex- 
ception, that  this  statute  did  not  have  any  application  on  the  question 
of  plaintiff's  contributory  negligence.  Subdivision  11  of  section  1425 
of  the  Penal  Law  (Consol.  Laws,  c.  40),  in  effect,  makes  a  violation  of 
section  329  of  the  Highway  law  a  misdemeanor,  without  however  re- 
ferring specifically  to  that  section.  In  calling  attention  to  this  subdi- 
vision of  the  Penal  Law,  the  defendant  requested  the  court  to  charge 
that  it  "is  general  in  its  terms,  and  does  not  speak  of  horses  or  domes- 
tic animals,  and  applies  to  this  case,"  which  request  was  denied,  and 
the  defendant  excepted.  The  Court  of  Appeals  says  that  the  defendant 
may  have  been  negligent  in  going  at  a  high  rate  of  speed,  but  that  the 
plaintiff  was  violating  the  Penal  Law  at  the  time,  and  that  fact  was  a 
proper  subject  for  consideration,  and  continues: 

'*The  statute,  of  course,  affords  persons  belonging  to  the  class  which  It 
expressly  mentions  greater  protection  than  to  those  outside  that  class ;  but  It 
Is  some  evidence  In  favor  of  the  latter.  It  Is  evidence  for  the  Jnry  to  consider 
on  the  question  of  negligence  with  aU  the  other  evidence  in  the  case.  The 
court,  therefore,  erred  In  taking  the  statute  from  the  consideration  of  the 
jury.  The  United  States  Supreme  Court,  in  the  case  of  Union  Pacific  Rail- 
way Co.  V.  McDonald  (152  U.  S.  262  [14  Sup.  Ct.  619,  38  L.  Ed.  434]),  held 
that  a  statute  analogous  to  the  Highway  Law  applied  under  circumstances 
somewhat  similar  to  the  facts  shown  In  this  action." 

Manifestly  the  statute  was  intended  to  prevent  the  frightening  of 
horses  and  animals  upon  the  highway;  the  court,  however,  did  not 
limit  it  to  such  cases.  Clearly  there  was  no  danger  that  the  trolley  car 
would  be  frightened.  The  case  can  stand  only  upon  the  broad  theory 
that  the  statute  imposes  an  absolute  duty  upon  a  person  running  a 
steam  roller  upon  the  highway,  and  the  violation  of  that  duty  is  evi- 
dence of  negligence  in  favor  of  any  pne  who  sustains  an  injury  there- 
by. It  is  apparent  that  the  court  was  considering  the  two  rulings — 
first,  as  to  the  Penal  Law ;  and,  second,  as  to  the  statute.  It  had  al- 
ready held  that  the  violation  of  the  Penal  Law  was  some  evidence  of 
negligence,  and,  in  the  quotation  we  have  just  made,  the  court,  when  it 
refers  to  the  statute,  must  refer  to  the  highway  statute,  and  not  to  the 
Penal  Law.  If  we  are  right  in  that  view,  the  case  is  controlling  au- 
thority here. 

In  Amberg  v.  Kinley,  214  N.  Y.  531,  108  N.  E.  830,  L.  R.  A.  1915E, 
530,  in  showing  the  distinction  between  an  action  to  recover  damages 
for  the  breach  of  a  statutory  duty  and  one  based  solely  upon  negli- 
gence, the  court  says  (214  N,  Y.  536,  108  N.  E.  831,  L.  R.  A.  1915E, 
530) : 
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"This  principle  of  law  is  illustrated  In  Union  Pacific  Railway  Co.  v.  Mc- 
Donald and  Fluker  v.  Ziegele  Brewing  Co.,  supra  [201  N.  Y.  40,  93  N.  B.  1112, 
Ann.  Cas.  1912A,  793].  In  Union  Pacific  Ry.  Co.  v.  McDonald  tne  defendant 
failed  to  erect  a  f Ace  ffequired  by  statute  to  protect  cattle  and  horses,  ana 
by  reason  of  the  absence  of  the  fence  a  child  was  injured.  The  court,  quoting, 
said :  *And  although,  in  the  case  of  injury  to  persons  by  reason  of  the  same 
default,  the  failure  to  fence  is  not,  as  in  the  case  of  animals,  conclusive  of  the 
liability,  irrespective  of  negligence,  yet  an  action  will  lie  for  the  personal 
ifijury,  and  this  breach  of  duty  will  be  evidence  of  negligence/  " 

If  the  defendant  had  carried  on  its  business  in  the  manner  required 
Dy  law,  the  accident  would  not  have  happened.  The  defendant  vio- 
lated a  duty  imposed  upon  it  by  statute,  and  the  violation  of  that  duty 
is  evidence  of  negligence. 

It  must  be  conceded  that  the  decisions  in  the  various  states  are  not  in 
harmony  on  these  fence  statutes,  but  I  think  that  our  Court  of  Appeals 
has  given  such  recognition  to  the  Union  Pacific  Case  that  we  are  re- 
quired to  follow  it.  The  Court  of  Appeals,  in  the  Donn^fan  Case, 
does  not  refer  to  the  Knight  Case,  although  it  was  cited  in  the  briefs. 
Neither  does  the  Jimerson  Case  refer  to  the  Donnegan  Case,  although 
that  likewise  was  in  the  brief.  The  Court  of  Appeals  must  therefore 
have  considered  that  the  cases  stand  upon  different  grounds — ^the 
Knight  and  Jimerson  Cases,  upon  the  theory  that  the  statute  has  fixed 
a  certain  liability  for  the  loss  of  animals,  and  thereby  has  excluded 
other  liabilities  on  their  account ;  the  Donnegan  Case,  upon  the  theory 
that  the  company  did  not  build  the  fence  which  the  statute  required  it 
to  build,  and  therefore  the  violation  of  the  statute  is  at  least  some 
evidence  of  negligence.  The  Union  Pacific  Case  is  the  only  authority 
cited  in  the  opinion  in  the  Kelley  Case. 

Accordingly  I  favor  a  reversal  of  the  judgment  and  a  new  trial,  with 
costs  to  the  appellant  to  abide  the  event.  AH  concur;  COCHRANE, 
J.,  with  an  opinion. 

COCHRANE,  J.  (concurring).  Section  52  of  the  Railroad  Law, 
requiring  the  railroad  company  to  maintain  fences,  has  this  provision: 

"No  railroad  need  be  fenced,  when  not  necessary  to  prevent  horses,  cattle, 
sheep  and  hogs  from  going  upon  its  track  from  the  adjoining  lands." 

The  boy  lived  on  a  farm  of  about  100  acres,  on  which  horses  and 
cattle  were  kept.  It  appears  that  some  time  before  this  accident  a  cow 
had  been  killed,  apparently  because  it  strayed  from  the  farm  on  to  the 
railroad.  It  would  seem,  therefore,  that  a  jury  might  properly  have 
been  permitted  to  say  that  there  was  an  absolute  duty  on  the  defend- 
ant to  fence  its  track  along  the  farm  in  question.  If  the  necessity  for 
the  fence  existed,  the  willful  omission  to  erect  it  was  a  misdemeanor. 
Penal  Law,  §  1984,  subd.  2. 

The  violation  of  a  statute  or  an  ordinance,  if  it  has  some  connection 
with  the  injury  complained  of,  is  some  evidence  of  negligence.  Am- 
berg  V.  Kinley,  214  N.  Y.  531,  536,  108  N.  E.  830,  L.  R.  A.  1915E. 
519;  Fluker  v.  Ziegele  Brewing  Co.,  201  N.  Y.  40,  93  N.  E.  1H2, 
Ann.  Cas.  1912A,  793;  Union  Pacific  Railway  Co.  v.  McDonald,  152 
U.  S.  262,  14  Sup.  Ct.  619,  38  L.  Ed.  434;  Kelley  v.  New  York  State 
Railways,  207  N.  Y.  342,  100  N.  E.  1115, 
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In  Union  Pacific  Railway  Co.  v.  McDonald,  supra,  there  was  a  stat- 
ute requiring  that  ground  covered  with  slack  coal  in  such  quantities 
as  to  produce  spontaneous  combustion  should  be  fenced  "in  such  man- 
ner as  to  prevent  loose  cattle  or  horses  from  having  access  to  such 
slack  piles/'  and  making  the  violation  of  the  act  a  misdemeanor.  The 
railroad  company  failed  to  observe  this  statute,  and  a  boy  on  its  prem- 
ises fell  into  the  burning  slack  and  was  injured.    The  court  said: 

''Primarily  that  statute  was  Intended  for  the  protection  of  cattle  and 
horses.  But  it  was  not,  for  that  reason,  wholly  inapplicable  to  the  present 
case  upon  the  Issue  as  to  negUgence.  ♦  ♦  ♦  The  nonperformance  by  the 
railroad  company  of  the  duty,  imposed  by  statute,  of  putting  a  fence  around 
its  slack  pit,  was  a  breach  of  its  duty  to  the  public,  and  therefore  evidence  of 
negligence,  for  which  it  was  liable  in  this  case,  if  the  Injuries  in  question 
were.  In  a  substantial  sense,  the  result  of  such  violation  of  duty." 

That  case  was  cited  in  Kelley  v.  New  York  State  Railroads,  supra. 
I  am  unable  to  distinguish  those  cases  in  principle  from  the  instant 
case. 

The  cases  of  Knight  v.  New  York,  Lake  Erie  &  Western  Railroad 
Co.,  99  N.  Y.  25,  1  N.  E.  108,  and  Jimerson  v.  Erie  Railroad  Co.,  203 
N.  Y.  518,  97  N.  E.  48,  37  L.  R.  A.  (N.  S.)  1181,^  are  distinguishable. 
Both  of  those  actions  were  for  injuries  to  domestic  aftimals  in  falling 
through  bridges  on  the  tracks,  and  turned  on  the  express  provision 
in  the  statute  limiting  liability  in  respect  to  animals.  In  the  Jimerson 
Case  Chief  Judge  Cullen  quotes  from  the  Knight  Case,  where  it  was 
stated  that  tiie  statute  does  not  leave  the  question  open  as  to  liability 
to  the  owners  of  cattle  and  horses,  but  that  it  defines  in  express  terms 
the  consequences  of  liability  to  such  owners  "for  damages  which  shall 
be  done  by  the  engines  or  agents  of  any  such  corporation,"  and  adds : 

"It  was  held  that  the  bridge  was  not  an  agent,  and  that  the  defendant  was 
not  liable." 

On  the  other  hand,  the  case  of  Donnegan  v.  Erhardt,  119  N.  Y.  468, 
23  N.  E.  1051,  7  L.  R.  A.  527,  establishes  that  there  may  be  a  lia- 
bility for  personal  injuries  for  a  failure  to  comply  with  this  very 
statute. 

I  think,  therefore,  the  judgment  should  be  reversed 


(100  Misc.  B^.  233) 

FORD  V.  McADOO,  Director  General  of  Railroads. 

(Supreme  Ck)urt,  Special  Term,  Chemung  Ck)unty.    August,  1919.) 

1.  Mastbb  and  BEavANT  ^=»286(12) — Violation  of  fedebai.  Boileb  Inspec- 
tion Act;   injubies  thebefbom  question  fob  Juby, 

In  an  action  for  the  death  of  a  hrakeman,  thrown  under  the  train 
when  his  clothing  came  into  contact  with  an  unguarded  hook  on  the  ten- 
der of  the  locomotive,  where  there  was  evidence  that  the  hook  could 
have  heen  guarded  when  not  in  use,  the  question  whether  the  locomotive 
was  equipped  with  a  safe  and  suitable  boiler  and  appurtenances,  as  re- 
quired by  section  2  of  the  federal  BoUer  Inspection  Act  (U.  S.  Oomp.  St 
S  8631),  and  the  acts  amendatory  thereof,  was  for  the  Jury. 


^s»For  other  cases  see  same  topio  A  KBT-NUMBBR  in  all  Key-Numbered  Dlgesto  A  Indexes 
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2.  Masteb  and  sxbyant  ^=»285(7) — PzoxntATE  caubx  of  nrjuBT  JiTBt  ques- 
tion. ' 

In  an  action  under  the  federal  Boiler  Inspection  Acts  for  the  death  of  a 
brakeman,  alleged  to  have  been  caused  by  contact  with  an  unguarded 
hook  on  the  tender  of  the  locomotiye,  whether  the  hook  was  proximate 
cause  of  death  held  to  be  a  questlmi  for  the  Jury. 

8.  Hasteb  and  sebvant  <85»111C1)— Injxtbxes  fbox  bailboad's  violation  or 
Safety  Appliance  Act. 

One  of  the  class  for  whose  special  benefit  the  federal  Safety  Appliance 
Act  was  enacted  can  recover  damages  from  party  violating  it,  regardless 
of  whether  party  in  default  was  negligent  in  the  general  sense  of  want  of 
care. 

Action  by  Margaret  H.  Ford,  as  administratrix,  against  William  G. 
McAdoo,  Director  General  of  Railroads  of  the  United  States.  Ver- 
dict for  plaintiff. 

Judgment  affirmed  —  App.  Div. ,  178  N.  Y.  Supp,  890. 

Mortimer  L.  Sullivan,  of  Elmira,  for  plaintiff. 

Stanchfield,  Lovell,  Falck  &  Sayles,  of  Elmira,  for  defendant. 

A.  L.  KELLOGG,  J.  This  is  a  motion  for  a  new  trial,  resultant 
from  the  verdict  of  a  jury  in  favor  of  the  plaintiff  in  the  sum  of 
$12,500. 

The  action  was  brought  by  the  plaintiff,  Margaret  H.  Ford,  as  ad- 
ministratrix of  the  estate  of  her  husband,  Truman  C.  Ford,  against 
the  defendant,  Delaware,  Lackawanna  &  Western  Railroad  Com- 
pany, to  recover  damages  alleged  to  have  been  sustained  by  the  widow 
and  next  of  kin  by  reason  of  his  death,  on  or  about  the  29th  day  of 
April,  1918,  while  he  was  in  defendant's  employ  as  head  brakeman  on 
its  railroad.  Before  the  trial  of  the  action  William  G.  McAdoo,  the 
Railroad  Administrator  of  the  United  States,  was  substituted  as  par- 
ty defendant. 

It  was  contended  by  the  plaintiff  that  her  husband's  death  was 
caused  solely  by  the  negligence  of  the  defendant  in  failing  to  comply 
with  the  provisions  of  the  federal  Boiler  Inspection  Act  (Act  Feb. 
17,  1911,  c.  103,  36  Stat.  914  [U.  S.  Comp.  St.  §§  8630-8639])  and  the 
acts  amendatory  thereof,  passed  by  the  Congress  of  the  United  States, . 
and  known  as  an  act  to  promote  the  safety  of  employes  and  trav- 
elers upon  railroads,  by  compelling  common  carriers,  engaged  in  in- 
terstate commerce,  to  equip  their  locomotives  with  safe  and  suitable 
boilers  and  appurtenances  thereto,  including  the  tender  and  all  parts 
and  appurtenances  thereof. 

It  appears  that,  upon  the  style  of  locomotive  upon  which  the  dece- 
dent was  working  at  the  time  of  the  accident  whicli  resulted  in  his 
death,  a  certain  hook  was  located  on  the  left  side  of  the  tank,  about 
23y2  inches  from  the  grab  handle  used  in  connection  with  the  steps 
leading  up  and  down  between  the  tender  and  locomotive,  about  7  inch- 
es from  the  bottom  of  the  tank,  of  the  height  of  about  ly^  inches,  and 
extending  from  tlie  tank  about  1^4  inches,  which  was  used  for  the  pur- 
pose of  drawing  water  from  the  tank  into  a  pail  to  be  hung  on  this 
hook  for  various  purposes,  to  wit,  for  hot  journals,  for  employes  to 
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wash  in,  and  at  times  to  drink.  It  was  the  claim  of  the  plaintiff  that 
the  construction  and  maintenance  of  said  hook  was  in  itself  danger- 
ous, in  that  it  was  liable  to  come  in  contact  with  the  clothing  of  the 
employes  of  the  defendant,  including  the  decedent,  in  passing  up  and 
down  the  steps  between  the  locomotive  and  tender,  while  in  the  dis- 
charge of  their  duties,  and  thereby  rendered  them  liable  to  accidents 
and  injury  by  reason  of  the  close  proximity  thereof,  and  that  the  hook 
in  question  was  the  proximate  cause  of  the  death  of  Truman  H.  Ford, 
in  tihat  in  some  manner  his  clothing  came  in  contact  with  the  same,  by 
means  whereof  he  was  thrown  under  the  wheels  of  the  cars  of  his 
train,  and  his  death  resulted  therefrom. 

It  was  the  contention  of  the  defendant,  on  the  contrary,  that  it  was 
not  negligent  in  any  of  the  respects  mentioned,  and  that  in  any  event 
there  was  nothing  whatsoever  with  respect  to  the  construction  of  the 
locomotive  which  was  the  proximate  cause  of  the  death  of  plaintiff's 
intestate;  that  it  was  of  approved  make  and  design,  and  had  been 
duly  and  properly  inspected  by  its  own,  as  well  as  by  the  inspectors  of 
the  Interstate  Commerce  Commission  of  the  United  States ;  and  that 
no  question  of  fact  was  presented  at  any  time  for  the  consideration  of 
the  jury. 

The  law  and  facts  as  they  are  applicable  to  the  case,  as  well  as  to 
the  contentions  of  the  plaintiff  and  defendant  in  relation  thereto,  were 
presented  with  some  care  by  the  court  in  its  charge  to  the  jury.  The 
only  questions  for  consideration  here  are: 

(1)  Was  the  maintenance  and  use  by  the  defendant  of  the  locomo- 
tive in  question,  at  the  time  of  the  accident,  in  view  of  its  construe* 
tion,  with  the  hook  on  the  outside  of  the  tender,  as  described,  a  viola- 
tion of  the  Boiler  Inspection  Acts  of  the  United  States?  And,  if  so, 
was  a  question  of  fact,  with  respect  thereto,  presented  for  the  consid- 
eration of  the  jury?  Or  was  the  construction  of  the  locomotive,  in 
its  entirety,  under  the  evidence,  a  question  of  law  solely  for  the  court? 

(2)  If  it  may  be  assumed  that  a  question  of  fact  was  presented  for 
the  jury  under  the  first  proposition,  was  there  a  further  question  of 
fact  for  them  to  consider  as  to  whether  or  not  the  hook  was  the  prox- 
imate cause  of  death  of  plaintiff's  intestate? 

The  federal  Boiler  Inspection  Act,  and  the  acts  amendatory  there- 
of, passed  by  the  Congress  of  the  United  States,  and  known  as  an 
act  to  promote  the  safety  of  its  travelers  on  railroads,  by  compelling 
common  carriers  engaged  in  interstate  commerce  to  equip  their  loco- 
motives with  safe  and  suitable  boilers  and  appurtenances  thereto,  in 
section  1,  provides  as  follows: 

•*The  provisions  of  this  act  shall  apply  to  any  common  carrier  or  carriers, 
their  officers,  agents,  and  employes,  engaged  in  the  transportation  of  passen- 
gers or  property  by  railroad  in  the  District  of  Columbia,  or  in  any  territory  of 
the  United  States,  or  from  one  state  or  territory  of  the  United  States  or  the 
District  of  Columbia  to  any  other  state  or  territory  of  the  United  States  or 
the  District  of  Columbia,  or  from  any  place  in  the  United  States  to  an 
adjacent  foreign  country,  or  from  any  place  in  the  United  States  through  a 
foreign  country  to  any  other  place  in  the  United  States.  The  term  *raill*oad,* 
as  used  In  this  act,  shall  include  all  the  roads  in  use  by  any  common  carrier 
•operating  k  railroad,  whether  owned  or  operated  under  a  contract,  agreement, 
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or  lease,  and  the  term  'employ^*  as  used  In  this  act  Bball  be  held  to  mean 
persons  actually  engaged  in  or  connected  with  the  movement  of  any  train." 

Section  2 : 

"From  and  after  the  first  day  of  July,  1911,  it  shall  be  unlawful  for  any  com- 
mon carrier,  its  officers  or  agents,  subject  to  this  act,  to  use  any  locomotive 
engine  propelled  by  steam  power  In  moving  interstate  or  foreign  traffic  un- 
less the  boiler  of  said  locomotive  and  appurtenances  thereof  are  in  proper  con- 
dition and  safe  to  operate  in  the  service  to  which  the  same  is  puK  that  the 
same  may  be  employed  in  the  active  service  of  such  carrier  in  moving  traffic 
without  unnecessary  peril  to  life  or  limb,  and  all  boilers  shall  be  inspected 
from  time  to  time  in  accordance  with  the  provisions  of  this  act,  and  be  able 
to  withstand  such  test  or  tests  as  may  be  prescribed  In  the  rules  and  regula- 
tions hereinafter  provided  for/' 

The  amendatory  act  (Act  March  4,  1915,  c  169,  38  StaL  1192  [U. 
S.  Comp.  St.  §  8639a])  provides  as  follows: 

'*An  act  to  amend  an  act  entitled  'An  act  to  promote  the  safety  of  employ^ 

and  travelers  upon  railroads  by  compelling  common  carriers  engaged  in 

interstate  commerce  to  equip  their  locomotives  with  safe  and  suitable 

boilers  and  appurtenances  thereto;   approved- February  17,  1911. 

**Be  it  enacted  by  the  Senate  and  House  of  Representatives  of  the  United 

States  of  America  in  Congress  assembled,  that  section  2  of  the  act  entitled 

*An  act  to  promote  the  safety  of  employ^  and  travelers  upon  railroads  by 

compelling  common  carriers  engaged  in  interstate  commerce  to  equip  their 

locomotives  with  safe  and  suitable  boilers  and  appurtenances  thereto,'  ap 

proved  February  17,  1911,  shall  apply  to  and  include  the  entire  locomotive  and 

tender  and  all  parts  and  appurtenances  thereof." 

^  These  acts  clearly  require  common  carriers  engaged  in  interstate 
commerce  to  equip  their  locomotives  with  safe  and  suitable  boilers  and 
appurtenances  thereto,  and  these  acts  apply  to  and  include  the  entire 
locomotive  and  tender,  and  all  parts  and  appurtenances  thereof. 

Let  us  assume,  for  the  sake  of  the  argument,  that  the  question  as  to 
whether  or  not,  in  some  manner,  the  decedent  came  in  contact  with 
the  hook,  was  removed  from  all  doubt,  and  that  it  was  a  conceded 
fact  in  the  case  that  it  was  the  proximate  cause  of  his  death,  then,  in 
that  event,  for  whose  consideration  would  have  been  the  question  as 
to  whether  or  not  the  entire  locomotive,  including  the  tender,  and  all 
parts  and  appurtenances  thereof,  was  in  a  proper  condition,  and  safe 
and  suitable  to  operate  in  the  service  to  which  the  same  is  put,  taking 
into  consideration  the  hook  upon  the  tender  in  the  place  where  it  was 
located. 

[1]  Under  these  statutes,  would  that  have  presented  a  question  of 
fact  for  the  jury,  or  of  law  for  the  court  only?  Would  that  have  been 
asking  the  jury  to  pass  upon  the  question  of  engineering,  or,  in  other 
words,  as  to  the  proper  construction  of  locomotives  and  appurtenanc- 
es, and  as  to  whether  or  not  that  particular  type  of  locomotive,  with 
the  hook  attachment,  was  safe  and  suitable  to  operate  in  the  service 
to  which  the  same  is  put?  Under  such  an  assumed  and  conceded  state 
of  facts,  it  would  have  been  established  that  an  accident  had  taken 
place  whereby  one  of  the  parts  of  the  locomotive,  as  constructed,  in- 
cluding the  hook,  was  the  proximate  cause  of  the  death  of  an  employe 
engaged  in  Interstate  Commerce, 
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I  am  of  the  opinion  that,  under  such  a  conceded  state  of  facts,  the 
question  would  have  been  for  the  jury,  and  not  one  of  law  for  the 
court.  If  my  reasoning  is  correct,  it  would  be  true  as  well  of  the 
case  at  bar.     - 

[2]  It  will  be  recalled  that  Riegel,  one  of  the  defendant's  expert 
witnesses,  admitted  that  this  hook  could  be  guarded  when  not  in  use, 
but  that  no  thought  or  attention  had  been  given  to  it.  It  would  seem 
to  follow  from  this  evidence  standing  by  itself,  that  there  was  a  ques- 
tion of  fact  for  the  jury  to  say  as  to  whether  or  not  there  had  been  a 
violation  of  the  Boiler  Inspection  Acts,  to  wit :  Was,  or  not,  the  lo- 
comotive in  question  equipped  with  a  safe  and  suitable  boiler,  tender, 
and  all  parts  and  appurtenances  thereof? 

In  the  case  of  Cline  v.  Northern  Central  R.  R.  Co.  and  Erie  R.  R. 
Co.,  181  App.  Div.  203,  168  N.  Y.  Supp.  303,  the  plaintiflf  was  injured 
by  having  his  gauntlet  caught  on  the  bolt  upon  a  box  car  which  pro- 
jected one  inch  beyond  the  nut,  and  was  located  near  the  handhold  and 
stirrup  necessarily  used  by  Cline  in  getting  on  and  off  the  car.  This 
was  an  action  under  the  common  law,  and  the  question  of  the  defend- 
ant's negligence  was  held  to  be  for  the  jury. 

Similar  in  some  respects  to  the  case  under  consideration  is  Calhoun 
V.  Great  Northern  R.  R.  Co.,  decided  by  the  Supreme  Court  of  Wis- 
consin, reported  in  162  Wis.  264,  156  N.  W.  198.  In  that  case  an  ac- 
tion was  maintained  to  recover  for  the  killing  of  plaintiff's  intestate, 
and  the  negligence  asserted  was  the  violation  of  the  safety  appliance 
statute  (Act  April  14,  1910,  c.  160,  36  Stat  298,  §  2  [U.  S.  Comp.  St. 
§  8618]),  requiring  the  maintenance  of  secure  running  boards.  The 
defect  complained  of  was  that  one  of  the  boards,  constituting  the  run- 
ning board,  projected  above  the  other,  a  dists^nce  of  from  one-fourth 
to  five-eighths  of  an  inch.  Kerwin,  J.,  writing  for  the  court  ( 162  Wis. 
at  page  267,  156  N.  W.  at  page  200)  said: 

*The  serious  question  In  this  case  Is  whether  there  la  sufficient  evidence  to 
support  the  verdict  The  Jury  found  that  the  end  of  one  of  the  boards  of 
the  running  board  projected  above  the  adjacent  board  to  such  an  extent  as  to 
constitute  a  defect  or  insufficiency  In  the  car ;  that  deceased  stumbled  over  the 
projecting  board,  and  as  a  result  of  such  stumbling  fell  from  the  car ;  that 
defendant  was  negligent  in  aUowlng  the  defect  to  be  In  existence  at  the 
time  of  the  injury.** 

The  court  continued  as  follows  (162  Wis.  at  page  270,  156  N.  W. 
at  page  201) : 

"There  Is  also  much  argument  by  counsel  on  both  sides  upon  the  common- 
law  rule  of  proximate  cause  which  has  no  relevancy  to  the  case.  It  Is  con- 
ceded that  the  case  is  governed  by  the  federal  act,  which  fixes  right  of  recovery 
for  Injury  *resulthig  in  whole  or  in  parf  from  negligence.  It  is  sufficient 
that  the  defect  contributed  in  any  manner  to  the  cause  of  the  injury.  Alexan- 
der y.  Minneapolis,  St.  P.  &  S.  Ste.  M.  B.  Co.,  156  Wis.  477,  146  N.  W.  510. 
The  Safety  Appliance  Act  passed  in  April,  1910,  and  quoted  from  in  the 
statement  of  facts,  also  imperatively  requires  common  carriers  to  equip  their 
cars  with  'secure  running  boards.'  This  statute  Imposes  an  absolute  duty 
upon  the  common  carrier  to  comply  with  the  statute.  Delk  v.  St  Louis  4;  S. 
F.  B.  CO.,  220  U.  S.  580,  81  Sup.  Ct.  617,  65  L.  Ed.  590." 

On  the  proposition  as  to  whether  a^  question  of  fact  is  presented  in 
an  action  under  the  federal  Employers'  Liability  Act,^  Mr.  Justice 

*  Act  April  22,  1908,  c.  149.  36  Stat.  66  (U.  S.  Comp.  St  SS  8667-8666). 
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Day,  in  writing  for  the  court,  in  Tex.  &  Pac.  R.  R.  Co.  v.  Harvey,  228 
U.  S.  at  page  324,  33  Sup.  Ct.  at  page  520,  57  L.  Ed.  852,  said : 

"Where  there  is  uncertainty  as  to  the  existence  6f  negligence  or  contribntorj 
negligence,  whether  such  uncertainty  arises  from  a  conflict  of  testimony  or 
because,  the  facts  b^ing  undisputed,  fair-minded  men  might  honestly  draw 
different  conclusions  therefrom,  the  question  Is  not  one  of  law."  Richmond  & 
Danville  B.  R.  Co.  v.  Powers,  149  U.  S.  43,  45,  13  Sup.  Ct.  748*  37  U  Ed. 
642. 

The  Supreme  Court  of  the  United  States  in  Choctaw,  Oklahoma  & 
Gulf  R.  R.  Co.  V.  McDade,  191  U.  S.  64,  24  Sup.  Ct  24,  48  L.  Ed.  96, 
affirmed  a  judgment  in  favor  of  the  plaintiff,  where  the  question  as  to 
proper  construction  of  the  tank  and  appliances  of  a  water  spout  was 
submitted  to  the  jury. 

I  am  also  of  the  opinion  that  as  to  whether  or  not  the  hook 
was  the  proximate  cause  of  the  death  of  Truman  H.  Ford  was,  under 
all  of  the  circumstances,  a  question  of  fact  for  the  jury;  that  is,  it 
was  one  for  their  determination  how  and  in  what  manner  he  met  his 
death,  although  it  had  to  be  necessarily  arrived  at  more  or  less  from 
inference.  The  jury  was  told,  however,  in  that  respect,  that  they  could 
not  guess  or  surmise  or  speculate  that  the  accident  may  or  may  riot 
have  happened  in  a  certain  way,  but  that  a  finding  in  that  respect  must 
be  based  upon  a  fair  preponderance  of  evidence,  which  convinced  their 
reason  and  judgment.  Cline  v.  Northern  Cent.  R.  Co.,  181  App.  Div. 
203,  168  N.  Y.  Supp.  303;  Johnson  v.  H.  R.  R.  R.  Co.,  20  N.  Y.  65, 
73,  74,  75  Am.  Dec.  375;  Galvin  v.  Mayor,  112  N.  Y.  223,  228,  229, 
230,  19  N.  E.  675;  McHugh  v.  Manhattan,  179  N.  Y.  378,  382,  72  N. 
E.  312;  Russell  v.  Erie  R.  R.  Co.,  177  App.  Div.  13,  15,  163  N.  Y. 
Supp.  893 ;  Wazenski  v.  N.  Y.  C.  &  H.  R.  R.  Co.,  180  N.  Y.  466,  73 
N.  E.  229. 

There  is  no  doubt  whatsoever  that  the  charge  to  the  jury  with  re- 
spect to  the  degree  of  care  the  defendant  was  required  to  exercise  in 
furnishing  the  decedent  with  a  safe  and  suitable  locomotive,  and  not 
causing  the  same  to  be  properly  inspected  for  the  purpose  of  discover- 
ing defects,  if  any,  was  more  favorable  to  the  defendant  than  it  had  a 
right  to  expect.  The  mere  fact  that  the  defendant  had  used  diligence 
or  care  to  keep  cars  in  a  reasonably  safe  condition  has  been  held  to  be 
not  a  question  for  the  jury,  and  no  defense  to  the  suit ;  that  the  stat- 
ute is  commanding.  Wabash  R.  Co.  v.  U.  S.,  172  Fed.  864,  97  C.  C. 
A.  284. 

[3]  A  disregard  of  the  command  of  the  statute  (Safety  Appliance 
Act  [U.  S.  Comp.  St.  §§  8617-8619,  8621-8623])  is  a  wrongful  act, 
and  where  it  results  in  damage  to  one  of  the  class  for  whose  special 
benefit  the  statute  was  enacted,  the  right  to  recover  damages  from 
the  party  in  default  is  implied.  If  this  act  is  violated,  the  question  of 
negligence  in  the  general  sense  of  want  of  care  is  immaterial.  Tex. 
&  Pac.  R.  R.  Co.  V.  Rigsby,  241  U.  S.  43,  36  Sup.  Ct.  482,  60  L.  Ed. 
874;  St.  Louis  Iron  Mountain  Co.  v.  Taylor,  210  U.  S.  281,  294,  295, 
28  Sup.  Ct.  616,  52  L.  Ed.  1061.  Roberts  on  Federal  Liability  of 
Common  Carriers  says,  with  respect  to  the  safety  appliance  laws,  at 
page  1309,  §  1775: 
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"The  federal  Safety  Ai^Uanoe  Act  imposes  an  absolute  and  unqualified 
duty  to  maintain  the  equipment  and  appliances,  required  by  its  provisions,  in 
secure  condition.  That  the  defect  was  not  known,  or  could  not  have  become 
known  to  the  railroad  company  by  the  exercise  of  any  care,  is  entirely  im- 
material In  both  personal  injury  actions  and  in  suits  for  penalties." 

For  the  reasons  above  stated,  therefore,  the  motion  for  a  new  trial 
must  be  denied,  with  $10  costs.    Ordered  accordingly. 


MIMJS  ▼.  NEW  YORK  CENT.  B.  CO. 
(Supreme  Court,  Special  Term,  Madison  County.    November  29,  1919.) 

1,  BXLBASB  ^=»16 — ^MUTUAI.  KI8TAKB  OF  TACT. 

A  release  given  by  an  injured  railway  mail  clerk  to  the  railroad  whose 
negligence  caused  his  injuries  can  be  said  to  have  been  given  under 
''mutual  mistake  of  facf '  only  when  the  clerk  did  not  anticipate  his  in- 
juries would  later  cause  the  development  of  spinal  meningitis  and  his 
death,  while  the  railroad,  through  its  daim  agent,  also  did  not  anticipate 
such  facts. 

2.  "RwyrjeAgg  ^s»i^— BiifirrAXB  ob  fraud. 

If  plaintiff  can  say  that  by  a  mutual  mistake  of  the  parties,  or  Its 
equivalent,  a  mistake  on  his  part  and  fraud  on  the  part  of  his  adversary, 
the  cause  of  action  was  embraced  in  a  release  given  by  plaintiff,  con- 
trary to  the  intent  of  the  parties,  or  contrary  to  plaintilf  s  interest,  if 
fraud  is  proven,  he  is  entitled  to  an  instruction  that  the  release  does  not 
bar  his  right  to  recover. 

8.  BXL£A8B  ^S»57(2) — ^MurUALITT  OF  MISTAKS ;    INSUFFICnSNOT  OF  EVIDXHOE. 

In  an  action  against  a  railroad  by  the  widow  of  a  railway  mail  clerk 
for  his  death,  evidence  ^^insufficient  to  show  that  the  release  which 
the  clerk,  after  his  injuries,  gave  the  claim  agent  of  the  road,  not  under 
the  influence  of  fraud,  or  active  or  passive  misrepresentation,  was  void 
for  mutual  mistake. 

Action  by  Bertha  Miles,  as  administratrix,  against  the  New  York 
Central  Railroad  Company,  resulting  in  verdict  for  plaintiff.  On  de- 
fendant's motion  for  new  trial.  Motion  granted,  verdict  set  aside, 
and  new  trial  granted. 

Campbell  &  Woolsey,  of  Canastota,  for  plaintiff. 
Keman  &  Kernan,  of  Utica,  for  defendant. 

KILEY,  J.  At  a  term  of  this  court  commencing  May  5,  1919,  the 
above  action  was  tried,  resulting  in  a  verdict  in  favor  of  the  plaintiff. 
Plaintiff's  intestate,  her  husband,  for  several  years  prior  to  December 
13,  1915,  was  a  mail  clerk,  working  as  such  on  defendant's  train,  over 
its  road  between  Syracuse  and  New  York.  On  the  13th  day  of  Decem- 
ber, 1915,  the  train  upon  which  he  was  working  collided  with  another 
train  at  Utica,  N.  Y.  Plaintiff's  intestate  was  thrown  to  the  floor  of 
the  car  and  was  injured.  He  continued  as  far  as  Albany  and  return- 
ed home.  A  physician  was  called  the  day  he  returned.  The  injuries 
suffered,  by  reason  of  the  collision  and  fall  upon  the  floor  of  the  car, 
were  the  result  of  defendant's  negligence,  so  conceded  upon  the  trial. 

On  the  14th  day  of  December,  1915,  one  E.  S.  Bavis,  claim  agent  of 
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defendant,  called  upon  Mr.  Miles  at  his  home  in  the  vfllage  of  Canas- 
tota,  N.  Y.,  and  paid  him  $250,  for  which  Mr.  Miles  executed,  acknowl- 
edged, and  delivered  to  defendant  a  release,  in  part  as  follows : 

"Witnessetli,  that  said  raUroad  company  hereby  agrees  that  it  wiU  pay  to 
said  claimant  the  sum  of  two  hundred  fifty  and  no/100  dollars  as  the  sole 
consideration  and  without  any  other  promise  or  agreement,  the  said  claimant 
hereby  agrees  that  he  will  accept  and  receive  the  said  sum  from  said  raihoad 
company  in  full  payment,  satisfaction,  and  discharge  of  aU  claims,  demands, 
and  causes  of  action  against  said  railroad  company,  and  especially  from 
all  claims  and  demands  arising  from  injuries  received  by  said  claimant  at  w 
near  Utica,  state  of  New  York,  on  or  about  the  13th  day  of  December,  1915." 

Mr.  Miles  died  May  31,  1916.  Subsequently  plaintiflE,  as  adminis- 
tratrix of  her  husband's  estate,  brought  this  action,  alleging  that  from 
the  injuries  received  at  the  time  of  the  collision  there  developed  spina! 
meningitis  which  resulted  in  the  death  of  her  husband.  Plaintiff  set 
out  in  her  complaint  the  release  given  by  her  husband  to  defendant, 
and  sought  to  avoid  it  on  the  ground  that  the  parties  were  laboring 
under  a  mutual  mistake  as  to  the  extent  of  the  irljuries  involved.  No 
claim  was  made  in  the  complaint  or  upon  the  trial  that  any  fraud  was 
practiced  upon  or  toward  the  plaintiff's  intestate ;  no  claim  that  any  ad- 
vantage was  taken  of  Mr.  Miles ;   no  claim  that  he  was  incompetent. 

Upon  this  motion  defendant  argues  that,  under  the  circumstances 
surrounding  the  execution  and  delivery  of  release,  it  should  stand; 
also  that  the  verdict  is  against  the  weight  of  evidence  as  to  the  cause 
of  death.  The  verdict  of  the  jury  should  not  be  disturbed  on  the  last 
proposition. 

[  1  ]  The  validity  of  the  release  presents  a  different  and  more  diffi- 
cult question.  The  plaintiff  urges  that  the  only  question  to  be  decided 
upon  this  motion  is  whether  or  not  the  release  was  based  upon  a 
mutual  mistake  of  fact.  In  view  of  the  important  principle  involved 
here,  it  is  necessary  to  consider  what  constitutes  a  "mutual  mistake  of 
fact,"  so  far  as  the  circumstances  disclosed  by  the  evidence  are  ap- 
plicable to  the  expression  and  what  it  is  intended  to  represent  It 
can  mean  but  one  thing  in  this  case,  viz.  that  plaintiff's  intestate  did  not 
anticipate  that  the  injuries  he  received  would  cause  the  development 
of  spinal  meningitis,  and  his  death  follow  as  a  result ;  that  defendant, 
through  its  claim  agent,  did  not  anticipate  that  such  injuries  would  pro- 
duce spinal  meningitis  and  cause  the  death  of  Mr.  Miles.  It  would 
seem  that  this  is  the  broadest  scope  that  can  be  given  to  the  expres- 
sion "mutual  mistake  of  fact,"  when  viewed  in  the  light  of  the  evi- 
dence in  this  case.  I  think  it  rhay  be  fairly  held  that  neither  party 
to  the  release  anticipated  or  considered  the  fatal  termination  which 
followed  the  injury  and  the  settlement  made,  as  shown  by  the  release. 

Is  this  sufficient  ground  to  set  aside  the  release?  If  that  was  the 
only  element  to  be  considered,  it  would  be  a  troublesome  proposition, 
in  view  of  some  of  the  decisions  that  have  been  made.  However,  in 
this  case  the  facts  and  circumstances,  as  shown  by  the  record,  must  be 
taken  into  consideration.  It  appears  that  the  defendant,  through  its 
claim  agent,  did  not  have  any  knowledge,  except  what  he  obtained  from 
Mr.  Miles  and  what  he  could  see  of  him  on  the  morning  he  was  there 


GooQle 


Digitized  by  VjOOQ 


Sup,  Ct)  MILKS  V.  KBW  t^OBB^  CENT.  Rir  CO.  -639 

(178  N.Y.S.) 

for  the  release.  The  only  facts  existing  at  that  time  the  plaintiff's  in- 
testate knew,  and  told  them  to  defendant's  agent,  viz.  that  he  was 
thrown  to  the  floor  of  the  car,  and  was  bruised  and  shocked,  no  bones 
broken,  no  laceration  of  flesh  or  muscle;  what  subsequently  develop- 
ed was  not  in  existence  at  that  time,  and  not  for  some  weeks  or  months 
later ;  and  what  did  subsequently  develop  was  not  the  natural  or  usual 
result  of  such  an  injury.  Thus  we  are  brought  to  the  question :  What 
was  considered  by  either  or  both  of  the  parties  to  the  release?  Mr. 
Bavis  says  he  was  there  to  get  a  release  that  would  foreclose  any 
further  claim  against  defendant  on  the  part  of  Mr.  Miles.  He  admits 
that  he  might  have  said  he  thought  that  Mr.  Miles  would  be  out  in  a 
few  days,  but  that  must  have  been  based  upon  the  extent  of  injuries 
then  known  and  disclosed  to  him  by  the  injured  person ;  that  was  a 
mere  expression  of  opinion,  and  does  not  sustain  the  claim  that  there 
was  a  mutual  mistake  of  fact  on  his  part. 

Houghton  V.  Houghton,  34  Hun,  212,  cited  by  plaintiff,  has  many 
features  not  f oiind  in  this  case :  No  consideration.  The  grantor  *'was 
induced  and  persuaded,"  and  the  subsequent  acts  of  grantee  colored 
the  reasoning  of  the  eminent  jurist  who  wrote  the  decision.  This 
appears  from  the  following  found  in  the  opinion: 

"It  Is  also  ♦  •  •  Inferable,  from  the,  allegations  of  the  complaint,  that 
the  plaintiff  did  not  Intend  to  make  his  deed  irreyocable,  except  in  case  of  his 
death,  and  that  would  famish  a  baalB  for  the  action.    *    *    *  " 

In  Kircher  v.  New  Home  Sewing  Machine  Co.,  135  N.  Y.  182,  31 
N.  E.  1104,  also  cited  by  plaintiff,  the  question  of  actual  concealment, 
on  the  part  of  releasee,  of  conditions  of  which  the  releasor  did  not 
have  knowledge,  and  further  that  the  restrictions  in  the  release  were 
not  destroyed  by  the  general  clause  contained  at  the  foot  of  the  re- 
lease. In  other  words,  it  was  held  that  there  was  a  cause  of  action  not 
intended  to  be  included.  The  same  authority  lays  down  this  general 
rule: 

"It  is  competent  for  a  party  by  his  own  act  to  forego  recovery  for  unknown 
aa  weU  as  known  causes  of  action." 

[2]  Distinct  from  what  the  evidence  in  that  case  led  the  court  to 
conclude,  the  justice  makes  this  observation  at  page  189  of  135  N.  Y., 
at  page  1106  of  31  N.  E.,  of  the  opinion : 

"If  the  plaintiff  can  show  that  by  a  mutual  mistake  of  the  parties,  or  by 
what  is  its  equivalent,  a  mistake  on  his  part  and  fraud  on  the  part  of  his  ad- 
versary, the  present  cause  of  action  is  embraced  in  the  release,  contrary  to 
the  intent  of  the  parties,  or  contrary  to  his  intent  in  case  fraud  is  proven,  he 
is  entitled  to  an  Instmction  to  the  jury  to  the  effect  that  the  release  does  not 
bar  his  right  to  recover." 

This  is  a  general  rule  laid  down,  which  may  have  to  give  way  or  sub- 
mit to  modification,  according  to  the  facts  of  the  case  being  consid- 
ered. In  the  case  at  bar  the  element  of  fraud  or  misrepresentation 
is  absent.  The  defendant  knew  the  facts  only  as  stated  by  the  re- 
leasor, and  he  stated  them  as  they  were  at  that  time.  What  was  the 
position  of  plaintiff's  intestate  as  disclosed  by  the  evidence?  His 
physician  had  seen  him  before  the  call  of  the  claim  agent  of  defend- 
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ant  He  knew  he  was  bruised  and  had  suffered  a  severe  shaking  up; 
no  other  conditions  were  present  at  that  time.  The  vital  question  for 
plaintiff  comes  in  here :  Did  her  intestate  consider  the  possibility  of 
something  developing  in  the  future  from  this  injury  which  he  did  not 
and  could  not  know  at  that  time?  Did  he  speculate  on  the  chance  that 
some  unforeseen  result  might  follow?  According  to  what  took  ^ce 
at  the  time  of  the  execution  of  the  release,  as  detailed  by  plaintiff  who 
was  present,  he  bargained  for  a  higher  sum  than  was  first  offered, 
and  after  the  sum  finally  accepted  by  him  was  reached,  he  still  hesi- 
tated, and  appealed  to  his  wife,  this  plaintiff,  as  to  whether  he  had  bet- 
ter take  the  chance.  Her  advice,  twice  given,  was  to  wait  until  time 
would  disclose  further  impairment,  symptoms,  results,  or  develop- 
ments, and,  notwithstanding  this  advice,  he  concluded  to,  and  did, 
take  the  chance. 

It  would  seem  that  the  opinion  in  Chicago  &  N.  W.  Ry.  Co.  v.  Wil- 
cox, 116  Fed.  913,  54  C.  C.  A.  147,  more  nearly  covers  the  circum- 
stances in  this  case  than  any  other  cited  or  examined.  The  plaintiff 
in  that  action  was  a  woman  upwards  of  60  years  of  age ;  she  was  in- 
jured on  defendant's  road  and  through  the  negligence  of  defendant; 
the  injury  was  the  breaking  of  her  hip ;  her  physician  and  the  railroad 
physician  were  the  same  person.  She  claimed  she  was  advised  by  the 
physician  that  she  would  be  out  or  well  in  a  year.  She  accepted  $600 
in  settlement  and  executed  a  release.  Upon  what  constituted  or  did 
not  constitute  "a  mutual  mistake,"  the  court  wrote  in  part  as  follows: 

"A  mistake  as  to  the  future  unknowable  effect  of  existing  facts,  a  mistake  as 
to  the  future  uncertain  duration  of  a  known  condition,  or  a  mistake  as  to  tbe 
future  effect  of  a  personal  Injury,  cannot  have  this  effect,  because  these  future 
happenings  are  not  facts,  and  in  the  nature  of  things  are  not  capable  of 
exact  knowledge;  and  every  one  who  contracts  in  reliance  upon  opinions  or 
beliefs  concerning  them  knows  that  these  opinions  and  beliefs  are  conjectural, 
and  makes  his  agreement  in  view  of  the  well-known  fact  that  they  may  turn 
out  to  be  mistaken,  and  assumes  the  dianoes  that^they  wiU  do  so.  Hence, 
where  parties  have  knowingly  and  purposely  made  an  agreement  to  com- 
promise and  settle  a  doubtful  claim,  whose  character  and  extent  are  neces- 
sarily conditioned  by  future  contingent  events,  it  is  no  ground  for  the  avoid- 
ance of  the  contract  that  the  events  happen  very  differently  from  the  expec- 
tation, opinion,  or  belief  of  one  or  both  of  the  parties.  •  •  •  Conceding, 
for  the  moment,  that  the  doctor  and  the  agent  told  the  complainant  that  there 
was  no  doubt  that  she  would  be  weU  in  a  year,  that  she  believed  this  state- 
ment, that  she  relied  upon  it,  and  that  she  has  never  recovered,  stUl  these 
facts  do  not  establish  a  fact  which  will  warrant  the  avoidance  of  a  solemn 
agreement  of  settlement.  The  mistake  which  they  established  was  a  mistake 
In  prophecy,  in  opinion  regarding  the  happening  of  a  future  event  on  the 
part  of  the  doctor  and  of  the  agent,  and  a  mistake  in  belief  as  to  what  the 
future  had  In  store  for  her  on  the  part  of  the  complainant.  The  future  dnra- 
tion  of  the  disability,  the  future  effects  of  the  injury,  were  not  matters  of 
fact,  but  matters  of  conjecture,  of  opinion,  of  belief.  The  only  material 
facts  which  conditioned  the  contract  of  compromise  were  the  injury  which 
the  complainant  had  received  and  the  acts  of  the  railway  company  which 
caused  it  These  the  complainant  knew  as  weU  on  the  day  she  signed  the  re- 
lease as  she  has  ever  known  them.  The  future  duration  and  the  ultimate  ef- 
fects of  the  Injury  were  unknown  and  unknowable  future  events,  a  mistake  con- 
cerning which  was  a  mere  mistake  of  opinion  or  of  belief,  and  not  a  mistake 
of  fact.  •  •  •  The  physical  and  mental  condition  of  the  sufferer,  the 
state  of  his  vital  organs,  his  age,  his  habits  of  life,  the  character  and  tern* 
perament  of  his  nervous  system,  and  many  other  ccmdltions  that  it  is  im- 
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possible  to  enumerate,  or  even  to  conceive,  inevitably  affect  the  duration  and 
the  character  of  his  disability  and  the  amount  of  his  suffering." 

In  Lumley  v,  Wabash  Railroad  Company,  76  Fed.  70,  22  C.  C.  A.  64, 
the  following  statement  appears  in  the  opinion  of  the  court : 

"If  one  agrees  that  he  will  receive  a  given  amount  in  satisfaction  and  settle- 
ment of  his  damages  sustained  through  a  particular  accident,  it  is  not  essen- 
tial that  every  possible  consequence  of  the  tort  shall  be  mentioned,  considered, 
or  enumerated.  The  subsequent  discovery  by  one  giving  such  a  release  that 
he  was  worse  hurt  than  he  had  supposed  would  not,  in  and  of  itself,  be 
ground  for  setting  aside  the  settlement  or  limiting  the  release." 

Again,  in  Great  Northern  Railway  Co.  v.  Fowler,  136  Fed.  121, 
69  C.  C.  A.  109,  the  court  discusses  the  subject  of  "mutual  mistake" 
as  follows: 

"The  appellant's  surgeon  made  an  apparently  cursory  examination  of  the 
appellee's  injuries,  and  found  that  they  consisted  of  a  wound  of  the  scalp,  a 
contusion  of  the  shoulder,  and  nothing  more,  and  expressed  his  opinion  that 
the  appellee  would  be  ready  to  go  to  work  again  in  two  weeks.  The  appellee 
consulted  no  other  physician  as  to  the  extent  or  probable  duration  of  his 
injury.  He  was  a  sick  man  at  the  time  when  he  made  the  settlement.  He 
accepted  the  statement  and  opinion  of  the  appellant's  surgeon,  and,  on  the 
basis  of  it,  received  $195,  and  signed  the  discharge.  We  entertain  no  doubt 
that  such  a  release,  executed  under  a  mutual  mistake  of  facts  so  Induced  by 
the  appellant,  should  be  set  aside.  It  is  true  that,  where  there  is  no  misrepre- 
sentation or  fraud  on  the  part  of  the  releasee,  a  releasor  cannot  subsequently 
avoid  his  release  on  the  ground  that  his  injuries  were  more  serious  than  he 
thought  them  to  be,  even  though  his  opinion  at  the  time  of  making  the  settle- 
ment may  have  been  based  upon  that  of  a  physician  employed  by  the  releasee 
to  examine  and  report  on  the  extent  of  his  injuries.  Such  was  the  case  of 
Nelson  v.  Minneapolis  Street  By.  Co.,  61  Minn,  168,  63  N.  W.  486." 

[3]  In  the  present  case  the  defendant  was  negligent,  its  negligence 
caused  the  injuries  for  which  plaintiff  brings  this  action,  and,  if  she  is 
correct  as  to  the  cause  of  her  husband's  death,  that  negligence  subject- 
ed and  subjects  plaintiff  and  her  family  to  hardship  and  deprivation. 
The  decision  reached  is  reluctantly  reached,  and  because  there  seems 
no  legal  escape  from  it.  The  decision  of  the  jury,  if  upheld,  would 
make,  not  only  contracts  of  this  kind  insecure,  but  the  same  principle 
would  apply  to  all  contracts  when  the  party  losing  by  such  contract 
could  avoid  the  same  by  claiming  there  was  a  mutual  mistake  on  the 
part  of  each  party  to  the  contract,  or  a  mistake  on  his  part  and  fraud 
on  the  part  of  the  other  party.  As  to  some  contracts  the  remedy  and 
relief  is  l^roper,  but  should  not  be  extended  to  contracts  executed  un- 
der the  circumstances  surrounding  the  execution  of  this  contract.  It 
will  be  noted  that  there  was  no  fraud  alleged  or  proved — no  misrep- 
resentation, either  active  or  passive ;  all  parties  were  competent.  The 
injuries  and  the  extent  thereof,  so  far  as  known,  were  discussed  and 
considered,  and  after  such  discussion  and  consideration  $250  was  paid 
for  the  release  by  the  defendant.  Such  a  contract  should  not  be  set 
aside. 

Motion  is  granted,  verdict  is  set  aside,  and  new  trial  granted,  with 
costs  to  abide  the  event 
178N.Y.S.— 41 
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BABDWELL  v.  BLACK. 

(Supreme  Court,  Appellate  Division,  Third  Department.    NoTember  21,  1919.) 

1.  Pleading  ^=»350(3) — ^Dsmubreb  to  complaint;    PLAiirrxFr's  motion  iob 

JUDGMENT. 

Under  Code  Civ.  Proc.  §§  547,  976,  where  defendant  demurred  to  com- 
plaint as  insufficient  on  September  26th,  and  on  September  27th  serred 
notice  of  argument  on  demurrer,  and  on  October  4th  plaintiff's  attorney 
served  notice  of  motion  that  on  the  pleadings  and  papers  referred  to  in 
the  complaint  plaintiff  would  move  at  the  next  Special  Term,  beginning 
October  12th,  for  an  order  for  judgment  prayed  for,  and  that  the  Issne 
of  law  be  disposed  of  on  the  motion,  the  court  properly  took  action  on 
plaintiff's  motion  for  Judgment  on-  the  pleadings,  despite  defendant's  ob- 
jection that  he  himself  had  already  duly  noticed  the  argument  of  the  de- 
murrer. 

2.  Pleading  ($=»205(1) — Oenebal  DEMtmBEB  to  complaint. 

A  general  demurrer  on  the  ground  the  complaint  fails  to  state  the 
facts  necessary  to  a  cause  of  action  cannot  be  sustained,  unless,  admitting 
all  the  facta  alleged,  no  cause  of  action  whatever  is  stated. 
8.  LandLobd  and  tenant  <@=>331(1) — Renting  on  shabes  ;  bight  to  aocoxjrt- 

ING. 

Where  plaintiff  contracted  to  farm  defendant's  land  on  shares,  and 
later,  after  he  had  raised  crops,  was  drafted  into  military  service,  and 
the  contract  was  terminated  under  agreement  that  the  produce  should  be 
sold  and  the  proceeds  divided,  which  agreement  defendant  carried  out  to 
the  extent  of  selling  the  produce,  realizing  a  considerable  sum,  but  failed 
to  disclose  or  pay  to  plaintiff  his  sliare,  in  spite  of  demand,  plaintiif  b 
entitled  to  an  accounting. 

Appeal  from  Special  Terra,  Washington  County, 

Action  by  Merritt  Wl  Bardwell  against  Robert  Black.  From  an 
order  overruling  the  preliminary  objections  raised  by  defendant,  and 
an  order  overruling  a  demurrer  to  the  amended  complaint,  and  grant- 
ing judgment  for  plaintiif  on  the  pleadings,  defendant  appeals.  Or- 
ders affirmed,  with  leave  to  defendant  to  withdraw  demurrer  and 
answer. 

Argued  before  JOHN  M.  KELLOGG,  P.  J.,  and  LYON,  WOOD- 
WARD, COCHRANE,  and  HENRY  T.  KELLOGG,  JJ. 

Wemple  &  Peters,  of  Schenectady  (Roy  W.  Peters,  of  Schenectady, 
of  counsel),  for  appellant. 
J.  B.  McCormick,  of  Granville,  for  respondent 

WOODWARD,  J.  The  complaint  alleges  that  the  parties,  on  or 
about  the  25th  day  of  October,  1916,  entered  into  a  contract  hi  writing 
by  the  terms  of  which  the  defendant  let  and  demised  certain  prem- 
ises, comprising  a  farm  of  about  100  acres,  to  the  plaintiff;  that  it 
was  agreed  that  each  of  the  parties  should  furnish  one-half  of  the 
necessary  seed,  fertilizer,  etc.,  and  that  the  plaintiff  should  furnish 
team,  tools,  machinery,  etc.,  necessary  to  the  proper  tillage  of  the 
farm,  and  that  the  produce  of  said  farm  should  be  equally  divided 
between  them.  The  contract  was  to  run  for  a  period  of  one  year. 
The  complaint  further  alleges  some  modifications  of  such  written 
contract,  but  it  does  not  appear  whether  these  were  in  writing  or 
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not.  It  IS  alleged  that,  acting  under  the  contract  so  modified,  the  plain- 
tiff fulfilled  the  conditions  thereof,  and  produced  goods  to  the  value 
of  approximately  $1,000,  which  became  the  joint  property  of  the 
parties.  The  complaint  then  sets  up  that  the  plaintiff  was  called 
upon,  tmder  the  Selective  Service  Law  to  serve  the  United  States 
govemfnent  in  the  recent  war,  which  necessitated  his  leaving  the  farm 
on  the  5th  day  of  October,  1917,  which  necessitated  a  further  modifi- 
cation of  the  contract,  involving  a  provision  for  the  sale  of  the 
produce  of  the  farm  up  to  that  time  and  a  virtual  termination  of  the 
contract  and  a  division  of  the  sums  realized.  This  is  followed  by  an 
allegation  to  the  effect  that  the  defendant  sold  various  groups  of 
farm  products  for  sums  unknown  to  the  plaintiff,  but  believed  to  ex- 
ceed certain  named  amounts,  which  sums  belonged  to  the  parties  joint- 
ly, and  that  the  defendant  has  received  the  moneys  resulting  from 
the  sale  for  the  joint  use  of  the  parties  hereto,  and  that  the  defend- 
ant has  refused  to  state  the  amount  which  he  has  received,  or  to 
pay  over  to  the  plaintiff  his  just  portion  of  the  same;  that  the  plain- 
tiff has  no  knowledee  or  information  as  to  these  amounts.  The 
prayer  for  judgment  is  for  an  accounting,  and  for  judgment  in  favor 
of  the  plaintiff  for  such  amount  as  may  be  found  due  upon  such  ac- 
counting. 

The  defendant  demurred  to  the  complaint,  upon  the  ground  that 
It  did  not  state  facts  sufficient  to  constitute  a  cause  of  action,  on  the 
26th  day  of  September,  1918,  and  on  the  following  day  the  defend- 
ant served  notice  of  argument  on  the  demurrer,  to  be  heard  in  the 
city  of  Schenectady  on  the  11th  day  of  November.  On  the  4th  day 
of  October,  1918,  the  plaintiff's  attorney  served  a  notice  of  motion 
that— 

"upon  the  pleadings  In  this  case  and  the  papers  referred  to  In  the  amended 
ccmipUiiiit  the  undersigned  will  move  this  court,  and  a  motion  will  be  made 
at  the  next  Special  Term  of  this  court,  appointed  to  be  held  at  the  courthouse 
In  the  village  of  Hudson  Falls,  N.  X.,  in  and  for  the  county  of  Washington,  on 
the  12th  day  of  October,  1918^  at  the  opening  of  the  court,"  etc.,  *'for  a  rule  or 
orde^  in  this  action  directing  ttiat  the  plaintiff  have  the  judgment  as  prayed 
for  in  the  amended  complaint  in  this  action,  and  that  the  issue  of  law  raised 
thereby  be  disposed  of  on  this  motion,"  etc. 

On  the  11th  day  of  November,  1918,  the  attorneys  for  the  parties 
entered  into  a  stipulation  that — 

''the  hearing  on  the  motion  for  demurrer  in  the  above-entitled  action  before 
Justice  Salisbury,  to  be  held  at  Schenectady  Trial  Term  on  November  11, 
1918,  at  10  o'clock  a.  m.,  be  held  open  untU  Justice  Van  Kirk's  decision  on 
the  motion  for  judgment  on  the  pleadings  held  at  Greenwich,  N.  Y.,  on  October 
26,  1918,  is  received,"  and  that  "if  either  party  determine  the  hearing  on  the 
motion  for  demurrer  be  necessary  following  such  decision  of  Justice  Van  Kirk, 
that  either  party  may  bring  such  demurrer  on,"  etc. 

Upon  the  argument  of  the  motion  for  judgment  on  the  pleadings, 
defendant's  attorney  objected  to  the  court  taking  action  on  the  ground 
that  the  defendant  had  already  duly  noticed  the  argument  of  the 
demurrer.  This  objection  was  overruled,  and  the  court  at  Special 
Term  appears  to  have  practically  disregarded  the  motion  of  the  plain- 
tiflF  for  judgment  on  the  pleadings,  and  to  have  overruled  the  defend- 
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ant's  demurrer,  with  permission  to  plead  over  on  the  payment  of 
costs,  and,  on  default  in  answering,  directing  "final  judgment  herein 
against  the  defendant  for  the  relief  demanded  in  the  amended  com- 
plaint, with  costs." 

The  defendant  appeals  from  the  order  overruling  his  preliminary 
objection  and  from  the  order  overruling  the  demurrer  and  directing 
judgment. 

[1]  Under  the  rule  laid  down  in  National  Park  Bank  v.  Billings, 
144  App.  Div.  536,  539,  129  N.  Y.  Supp.  846,  and  Keyes  v.  Lester- 
shire  Heights  Realty  Co.,  173  App.  Div.  336,  158  N.  Y.  Supp.  617, 
the  practice  pursued  seems  to  have  been  the  proper  one,  though  it 
must  he  admitted  that  there  is  some  conflict  in  the  proceedings.  Sec- 
tion 976  of  the  Code  of  Civil  Procedure  provides  that  the  **issue  of 
law  may  be  brought  on  and  tried  at  any  term  of  court  as  a  contested 
motion,"  and  this  would  naturally  suggest  that  the  demurring  party 
had  a  right  to  give  the  notice  and  to  bring  on  the  argument  at  such 
time  as  should  be  convenient  to  him,  in  the  absence  of  action  by 
the  opposite  party.  But  section  547  declares  that,  "if  either  party 
is  entitled  to  judgment  upon  the  pleadings,  the  court  may  upon  mo- 
tion at  any  time  after  issue  joined  give  judgment  accordingly,"  and 
this  right  is  specifically  given  to  "either  party,"  while  in  the  former 
section  there  is  merely  the  general  right  to  bring  the  matter  up  as  a 
contested  motion,  with  no  language  to  indicate  that  the  mere  giving 
of  a  notice  of  argument  of  the  demurrer  operates  to  nullify  the  pro- 
visions of  section  547.  "Whether  an  issue  of  law  arising  upon  the 
pleadings  is  brought  on  under  section  547  or  section  976,"  say  the 
court  in  National  Park  Bank  v.  Billings,  supra,  "the  order  should 
contain  the  appropriate  provisions  to  work  substantial  justice  which 
have  heretofore  been  contained  in  an  interlocutory  decree  on  demurrer, 
such  as  extending  leave  to  amend  or  plead  over  upon  proper  terms." 
This  was  done  in  the  case  under  consideration,  and  while  it  might 
have  been  better  form  to  have  permitted  the  argument  to  come  on 
under  the  defendant's  notice,  we  are  of  the  opinion  that  there  is  no 
Such  substantial  invasion  of  the  defendant's  rights  as  to  justify  in- 
terference with  the  order  on  account  of  the  alleged  irregularity. 

[2,  3]  Upon  the  merits  we  find  little  difficulty  in  reaching.  t':e  con- 
clusion that,  as  against  a  demurrer,  the  plaintiff  has  stated  facts  en- 
titling him  to  relief.  Upon  a  general  demurrer  based  upon  the  ground 
that  the  complaint  fails  to  state  the  facts  necessary  to  a  cause  of 
action,  it  has  been  said  that  in  such  a  case — 

"a  demurrer  cannnot  be  sustained  unless  It  appears,  admitting  all  the  facts 
alleged,  that  no  cause  of  action  whatever  is  stated.  The  demurrer  cannot  be 
sustained  simply  by  showing  that  facts  are  imperfectly  or  informally  averred, 
or  that  the  pleading  lacks  detiniteness  and  precision,  or  that  material  facts 
are  only  argumentatively  averred.  The  pleading  may  be  deficient  in  technical 
language  or  in  logical  statement,  but,  as  against  a  demurrer,  or  a  motion  of 
this  character  at  the  trial,  the  pleading  will  be  deemed  to  aUege  whatever  can 
be  implied  from  its  statements  by  fair  and  reasonable  intendment."  Kaln  v. 
Larkin,  141  N.  Y.  144,  151,  36  N.  E.  9,  and  authorities  there  cited. 

Tried  by  this  test,  the  plaintiff  shows  that  he  entered  into  a  con- 
tract to  conduct  the  defendant's  farm  on  shares,  under  a  detailed 
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contract;  that  this  contract  was  subsequently  modified  by  mutual 
agreement ;  that  still  later,  by  reason  of  the  operation  of  the  Selective 
Service  I^w  of  the  United  States  (Act  Cong.  May  18,  1917,  c.  15,  40 
Stat.  76),  the  plaintiff  was  obliged  to  forego  the  advantages  of  the 
contract  for  the  full  term,  and  the  contract  was  terminated  under  an 
agreement  that  the  produce  of  the  farm  should  be  sold  and  the  avails 
thereof  divided  upon  the  agreed  basis ;  that  the  agreement  was  car- 
ried out  to  the  extent  of  selling  the  produce,  resulting  in  a  consider- 
able sum,  the  amount  of  which  is  unknown  to  the  plaintiff,  and  which 
the  defendant  refuses  to  disclose,  or  to  pay  over  to  the  plaintiff  his 
portion  thereof,  although  demand  has  been  made.  Can  there  be  any 
doubt  that  the  plaintiff  has  stated  facts  which  disclose  a  wrong  to- 
ward him?  If  there  is  a  wrong,  then  equity,  if  not  law,  gives  him 
a  right  to  relief.  He  asks  for  an  accounting,  with  a  decree  directing 
the  payment  to  him  of  the  amount  which  shall  be  found  to  be  due. 

Is  there  any  good  reason  why  he  is  not  entitled  to  this  in  substance, 
either  in  equity  or  law?  It  is  doubtful,  under  the  modifications  in 
the  contract  and  the  conditions  growing  out  of  the  plaintiff's  service 
to  the  United  States  government,  if  the  remedy  at  law  is  as  complete 
and  adequate  as  that  which  is  afforded  by  equity.  He  has  not  had 
the  same  opportunities  of  knowing  the  facts  as  the  defendant;  the 
transaction  between  them  was  essentially  that  of  a  joint  adventure, 
and  the  circumstances  which  made  it  tne  duty  of  the  defendant  to 
close  up  the  affair  were  such  as  to  impose  upon  the  latter  very 
much  the  same  duties  and  obligations  of  a  copartner.  The  action 
was  apparently  framed  upon  this  theory,  and  as  against  a  demurrer 
there  would  seem  to  be  no  good  reason  why  the  plaintiff  should  not 
be  given  the  relief  which  he  asks. 

The  order  appealed  from  should  be  affirmed,  with  costs,  with 
leave  to  the  defendant,  within  20  days,  upon  the  payment  of  such 
costs,  to  withdraw  his  demurrer,  and  answer.    All  concur. 


(108  Misc.  Rep.  559) 

PEOPLE  ex  rel.  BAST  v.'VOORHIS  et  aL 

(Supreme  Gonrt,  Special  Term  for  Motions,  Kings  Coonty.    September,  1019.) 

1.  Shebiffb  and  constables  ^=>5 — ^Tebm  of  sheriff  elected  to  fiix  ya- 

CANCT. 

The  term  of  one  elected  sherifp  of  Queens  county  at  a  special  election 
held  on  January  23,  1917,  to  fill  a  vacancy  in  the  office  caused  by  the 
death  of  a  former  Incumbent,  did  not  expire  until  January  23,  1920,  so 
that  there  was  no  vacancy  In  such  office  which  could  be  filled  at  the  gen- 
eral election  to  be  held  on  November  4,  1919. 

2.  Shebitfs  and  constables  4@=»2 — Expibation  of  tebm  of  shebiff  elected 

TO  fill  vacancy  ;  special  election. 

Public  Officers  Law,  §  4,  and  County  Law,  §  ISO,  substantially  providing 
that  the  term  of  a  sheriff  elected  at  a  general  term  shall  commence  on 
January  1st  next  after  the  election,  prevent  the  election  of  a  sheriff  for 
Queens  county  at  the  general  election  of  November  4,  1919,  where  term  of 
a  sheriff  specially  elected  on  January  23,  1917,  to  fill  a  vacancy  did  not 
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expire  nntll  January  23,  1920,  and  a  special  election  will  be  necessary  at 
that  time,  and  every  three  years  thereafter. 

Application  by  the  People,  on  the  relation  of  Charles  Bast,  against 
John  R.  Voorhis  and  others,  for  a  peremptory  writ  of  mandamus. 
Writ  granted. 

Order  reversed  189  App.  Div.  909,  178  N.  Y.  Supp.  910,  and  af- 
firmed 227  N.  Y.  167,  125  N.  E.  86.    See,  also,  178  N.  Y.  Supp.  516. 

George  F.  Alexander,  of  Brooklyn,  for  relator. 

Charles  W.  Froessel,  of  Brooklyn,  for  sheriif . 

William  P.  Burr,  Corp.  Counsel,  of  New  York  City  (George  P. 
Nicholson,  William  E.  C.  Mayer,  and  Russell  L.  Tarbox,  all  of  New 
York  City,  of  counsel),  for  board  of  elections. 

Pressinger,  Newcombe,  Cunningham  &  Wigg,  of  New  York  City 
(Richard  S.  Newcombe  and  Elmer  E.  Wigg,  both  of  New  York  City, 
of  counsel),  for  William  N,  George. 

FABER,  J.  This  is  an  application  for  a  peremptory  writ  of  man- 
damus directing  and  requiring  the  board  of  elections  of  the  city  of 
New  York,  in  the  making  and  preparation  of  the  notice  of,  and  the 
ballots,  stationery,  and  other  paraphernalia  to  be  used  at,  the  general 
election  to  be.  held  within  the  county  of  Queens  on  November  4,  1919, 
to  disregard  all  the  names  of  purported  candidates  for  the  office  of 
sheriflF,  and  to  prepare  said  notice,  ballots,  stationery,  and  other  para- 
phernalia in  such  manner  that  the  title  of  the  office  of  sheriff  for  the 
county  of  Queens  and  the  names  of  William  N.  George  as  a  candidate 
of  the  Democratic  party,  Fred  C.  Pearson  as  a  candidate  of  the  Repub- 
lican party,  and  any  other  persons  as  candidates,  shall  not  appear  there- 
on. All  the  parties  seem  to  agree  in  treating  the  questions  involved  as 
questions  of  law,  as  no  point  is  made  that  certain  allegations  of  fact 
contained  in  the  petition  are  denied ;  there  is,  therefore,  no  obstacle  to 
a  decision  upon  the  merits. 

The  relator,  a  taxpayer  in  Queens  county,  bases  his  application  for 
the  writ  of  mandamus  on  the  ground  that  there  is  no  vacancy  in  the 
office  of  sheriff  of  Queens  county  which  can  be  filled  at  the  ensuiiig 
general  election,  and  consequently  an  election  for  that  office  will  in- 
volve needless  expense.  Counsel  for  the  respondent  William  N. 
George,  the  Democratic  candidate,  contends  that  the  term  of  Samud 
Mitchell,  who  was  elected  sheriff  at  a  special  election  held  on  January 
23,  1917,  to  fill  a  vacancy  caused  by  the  deatii  of  Paul  Sticr,  a  former 
incumbent,  should  be  adjudged  to  terminate  on  December  31,  1919, 
and  accordingly  this  application  should  be  dismissed.  The  corporation 
counsel,  appearing  on  behalf  of  the  board  of  elections,  while  not  ex- 
pressing any  defmite  opinion  as  to  the  date  when  the  term  of  the 
present  incumbent  expires,  agrees  with  the  contention  of  counsel  for 
the  respondent  George  that  the  application  should  be  denied,  and  that  a 
sheriff  should  be  elected  at  the  ensuing  general  election,  even  though 
the  successful  candidate  at  such  election  may  not  be  entitled  to  take 
office  until  January  23,  1920.  Counsel  for  die  present  incumbent  of 
the  office  concurs  in  the  claim  of  the  relator  and  asks  that  the  writ  is- 
sue. 
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•  Different  phases  of  the  general  question  involved  have  been  consid- 
ered by  the  courts  in  Matter  of  Mitchell  v.  Boyle,  219  N.  Y.  242,  114 
N.  E.  382;  People  ex  rel.  Conklin  v.  Boyle,  98  Misc.  Rep.  364,  163 
N.  Y.  Supp.  72;  Id.,  178  App.  Div.  908,  164  N.  Y.  Supp.  1107;  Mat- 
ter of  Mitchell  v.  Prendergast,  178  App.  Div.  690,  165  N.  Y,  Supp. 
9?2;  Id.,  222  N.  Y.  543,  118  N.  E.  1068;  People  ex  rd.  Lempp  v. 
Voorhis,  185  App.  Div.  939, 172  N.  Y.  Supp.  913;  Id.,  224  N.  Y.  633, 
121  N.  E.  884.     . 

In  Mitchell  v.  Boyle,  supra,  the  only  question  actually  decided  was 
that  the  vacancy  caused  bv  the  death  of  Sheriff  Stier  could  not  be  filled 
at  the  general  election  of  1916.  In  People  ex  reL  Conklin  v.  Boyle, 
supra,  the  Special  Term  upheld  the  validity  of  a  special  election  which 
was  ordered  by  the  Governor  to  fill  the  vacancy  caused  by  Sheriff 
Stier's  death,  and  denied  an  application  for  a  writ  of  mandamus  to 
direct  the  board  of  elections  to  cease  and  refrain  from  taking  any  pro- 
ceeding  to  hold  such  special  election,  and  such  decision  was  ^rmed  by 
the  Appellate  Division  on  the  grounds  (1)  that  the  writ  sought  by  the 
relator  would  be  inoperative ;  (2)  that  the  Court  of  Appeals  had  decid- 
ed that  the  special  election  should  be  held  and  that  it  was  the  duty  of 
the  Governor  to  order  it. 

[1]  In  Matter  of  Mitchell  v.  Prendergast,  supra,  the  Appellate  Di- 
vision held  that  the  term  of  Sheriff  Mitchell  commenced  to  run  from 
the  date  of  his  election,  viz.  January  23,  1917,  and  not  on  January  1, 
1918,  and  this  decision  was  affirmed,  without  opinion,  by  the  Court  of 
Appeals.  In  People  ex  rel.  Lempp  v.  Voorhis,  supra,  the  Special  Term 
granted  a  writ  of  mandamus  compelling  the  board  of  elections  to  print 
the  ballots  for  the  general  election  of  1918  so  that  they  should  not  con- 
tain the  names  of  any  candidates  for  the  office  of  sheriff  of  Queens 
county;  the  ground  of  the  decision  apparentiy  being  that  there  was 
no  vacancy  in  the  office  of  the  sheriff  to  be  filled  at  such  election,  al- 
though the  learned  justice  in  his  opinion  stated  that  when  the  succes- 
sor to  the  present  sheriff  is  to  be  elected  was  not  involved  and  had  not 
been  considered.  This  decision  granting  the  writ  was  affirmed  with- 
out opinion  by  the  Appellate  Division  and  the  Court  of  Appeals. 

Counsel  for  the  respondent  George,  in  the  instant  case,  argues  that 
the  early  cases  of  People  ex  rel.  Gallup  v.  Green,  2  Wend.  266,  and 
Coutant  v.  People,  11  Wend.  511,  holding  that  a  person  elected  to  fill  a 
vacancy  in  the  ofiice  of  sheriff  does  not  hold  merely  for  the  unexpired 
portion  of  the  term,  but  that  his  election  is  for  a  f ui!  term  of  three 
years,  were^ based  entirely  upon  the  peculiar  wording  of  article  4  of 
section  8  of  the  Constitution  of  1821.  He  further  argues  that  the 
amendment  of  this  portion  of  the  Constitution  in  1846,  carried  into 
the  Constitution  of  1894,  was  adopted  with  the  sole  view  of  obviating 
the  practical  difficulties  caused  by  those  decisions,  and  that  by  reason 
of  such  amendment  those  decisions  are  no  longer  controlling.  In  sup- 
port of  this  argument  he  refers  to  the  notes  of  Croswell  &  Dutton  on 
the  proceedings  of  the  constitutional  convention  of  1846. 

In  the  Conklin  Case,  supra,  the  learned  justice  at  Special  Term 
cited  with  approval  the  Gallup  and  Coutant  Cases,  supra,  and  also  the 
case  of  People  ex  rel.  Weller  v.  Townsend,  102  N.  Y.  430,  7  N.  E. 
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360,  Upon  the  point  of  the  duration  of  the  term  of  a  sheriff  elected  to 
fill  a  vacancy.  It  does  not,  however,  seem  to  me  that  this  point  was 
properly  involved  in  the  Conklin  Case,  and  in  view  of  the  grounds  for 
affirmance  stated  by  the  Appellate  Division  in  that  case  (178  App.  Div. 
908,  164  N.  Y.  Supp.  1107).  I  do  not  think  that  the  latter  court  nec- 
essarily approved  that  part  of  the  opinion  of  the  Special  Term. 

If  the  Conklin  Case  were  the  only  case  in  which  the  duration  of  the 
term  of  the  present  incumbent  had  been  considered,.  I  would  have  no 
difficulty  in  agreeing  with  the  contention  of  counsel  for  the  respond- 
ent George,  which  has  been  set  forth  above,  and  denying  the  writ. 
The  action  of  the  Court  of  Appeals  in  affirming  the  decision  in  People 
ex  rel.  Lempp  v.  Voorhis,  supra,  however,  seems  to  me  to  present  an 
insuperable  obstacle  to  any  holding  in  this  case  that  there  is  a  vacancy 
in  the  office  of  sheriff  which  can  be  filled  at  the  coming  general  elec- 
tion. 

No  argument  can  be  adduced  in  favor  of  electing  at  the  general  elec- 
tion in  the  year  1919  which  could  not  have  been  brought  forward  with 
equal  or  greater  force  in  favor  of  electing  a  sheriff  at  the  general  elec- 
tion of  1918,  and  the  Court  of  Appeals,  in  affirming  the  order  granting 
the  writ  of  mandamus  in  the  Lempp  Case,  necessarily  held  that  such  an 
election  could  not  take  place  in  1918.  I  cannot  see  any  escape  from  the 
conclusion  that  under  the  decision  in  the  Lempp  Case  a  special  elec- 
tion for  sheriff  of  Queens  county  must  be  held  in  January,  1920,  and 
every  three  years  thereafter.  It  may  be  that,  if  the  argument  now 
so  ably  made  by  counsel  for  the  respondent  George,  distinguishing  the 
Gallup  and  Coutant  Cases,  had  been  presented  to  the  courts  in  the 
Lempp  Case,  the  decision  in  that  case  would  have  been  different. 

[2]  The  corporation  counsel  suggests  in  his  brief  that,  even  though 
the  term  of  the  present  incumbent  of  the  office  be  held  to  continue  until 
January  23,  1920,  there  is  no  legal  obstacle  to  electing  his  successor 
at  the  coming  general  election.  It  seems  to  me,  however,  that  such 
obstacle  exists  in  the  provisisons  of  section  4  of  the  Public  Officers 
Law  (Consol.  Laws,  c.  47)  and  section  180  of  the  County  Law  (Consol. 
Laws,  c.  11),  both  of  which  provides  in  substance  that  the  term  of  a 
sheriff  elected  at  a  general  election  shall  commence  on  the  1st  day  of 
January  next  after  his  election.  Obviously,  if  a  sheriff  were  elected 
at  the  coming  general  election,  his  term  could  not  commence  on  Jan- 
uary 1,  1920,  assuming,  as  seems  to  be  the  law  according  to  the 
Lempp  Case,  that  the  term  of  the  present  incumbent  does  not  expire 
until  January  23,   1920. 

The  removal  of  this  obstacle,  if  it  is  to  be  removed,  rests  with  the 
Legislature.  A  special  law  could  be  enacted  providing  that  in  the 
county  of  Queens  the  term  of  office  of  a  sheriff  elected  at  a  general 
election  shall  commence  on  the  23d  day  of  January  next  after  his  elec- 
tion. 

For  the  foregoing  reasons,  I  am  constrained  to  grant  the  writ  applied 
for,  without  costs. 

Orderei  accordingly. 
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(109  Misc.  B^p.  323) 

SIEMERS  v.  HEUCHSSL  et  aL 

(Supreme  Court,  Trial  Term,  Kings  County.    November  28,  1919.) 

1.  Frauds,  STATtPTB  of  «=»116(5) — Wbitten  authority  of  agent  to  lease. 

Under  Real  Property  Law,  f  242,  a  lease  for  more  than  a  year,  execut- 
ed by  an  agent  for  the  lessor  without  written  authority,  is  void,  though 
under  section  259  a  contract  for  the  letting  or  sale  of  property  may  be 
made  by  an  agent  without  written  authority. 

2.  Frauds,  statute  of  ^=»123(2) — Tenancy  from  year  to  year  under  in- 

valid LEASE. 

A  lease  for  five  years,  executed  by  the  agent  for  the  lessors  without 
written  authority,,  being  void  under  Real  Property  Law,  §  242,  was  not 
good  for  one  year,  where  the  lessee  never  had  possession ;  and  even  if  pos- 
session had  been  obtained,  such  possession  alone  would  have  create  mere- 
ly a  tenancy  at  will,  without  any  fixed  term. 

3.  Principal  and  agent  <@=>152(3) — Invalidity  of  lease  by  agent  without 

authority. 

A  lease  for  less  than  a  year,  executed  by  an  agent  without  authority, 
verbal  or  written.  Is  void. 

4.  Landlord  and  tenant  ^=9ll4(l) — ^Tenant  at  will;    holding  for  fixed 

TERM. 

The  holding  of  a  tenant  at  will  may  become  one  for  a  year,  if  it  may 
be  inferred  that  such  is  the  parties'  intention,  and  payment  of  an  aliquot 
part  of  the  yearly  rent,  without  contrary  explanation,  is  sufiicient  evi- 
dence of  such  intention. 
6,  Frauds,  statute  of  ^=»116(lO) — Ratification  in  writing  of  void  lease 
BY  agent. 

Where  there  was  never  any  possession  of  the  property  by  a  lessee  for 
five  years  from  an  agent  for  the  lessors  .not  authorissed  in  writing,  and  no 
rent  was  ever  paid  by  him,  and  there  were  no  other  acts  that  might  con- 
stitute a  ratification  by  the  lessors  of  the  lease,  void  under  Real  Property 
Law,  I  242,  the  lease  could  be  ratified  only  by  a  writing;  verbal  approval 
or  acceptance  not  being  sufiicient. 

Action  by  August  F.  Siemers  against  Katharine  Heuchel  and  oth- 
ers, resulting  in  dismissal  of  the  complaint.  On  plaintiff's  motion 
for  new  trial.    Motion  denied. 

David  Blitzer,  of  New  York  City  (David  L.  Podell  and  Jacob  Po- 
dell,  both  of  New  York  City,  of  counsel),  for  plaintiff. 
Fred  L.  Gross,  of  Brooklyn,  for  defendants. 

CROPSEY,  J.  A  motion  for  a  new  trial  was  taken  under  ad- 
visement after  the  complaint  had  been  dismissed.  The  action  is  for 
damages  caused  by  plaintiff  not  getting  possession  of  property  under 
a  lease  for  five  years.  The  lease  was  in  writing,  but  was  not  signed 
by  the  defendants,  who  own  the  property.  It  was  signed  by  their 
brother. 

[1]  The  plaintiff  claims  the  brother  was  the  agent  of  the  defend- 
ants, authorized  to  make  the  lease;  but  the  proof  of  this  is  very 
meager,  if  in  fact  there  is  any.  It  is  conceded,  however,  he  had  no 
authority  in  writing;  and  this  is  essential.  Without  written  author- 
ity, a  lease  for  more  than  a  year,  executed  by  an  agent,  is  void.  Real 
Property  Law  (Consol.  Laws,  c.  50)  §  242;   Larkin  v.  Radosta,  119 
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App,  Div.  515,  104  N.  Y.  Supp.  165;  Finkdstein  v.  Fabyil?  (Sup.)  107 
N.  Y.  Supp.  67.  A  lease  or  otfier  conveyance  of  real  property  must 
not  be  confused  with  a  contract  for  its  leasing  or  sale,  which  may 
be  made  by  an  agent  without  written  authority.  Real  Property  !Law, 
§  259;  Newton  v.  Bronson,  13  N.  Y.  587,  593,  67  Am.  Dec.  89; 
Moodv  V.  Smith,  70  N.  Y.  598. 

[2-4]  On  the  trial  the  plaintiff  claimed  that,  even  though  his  lease 
for  five  years  was  void,  it  was  good  for  one  year.  This  claim  seems 
to  have  been  withdr.awn,  as  no  mention  of  it  is  made  in  his  brief. 
There  is  no  basis  for  such  a  holding.  A  lease  for  more  than  a  year, 
executed  by  an  agent  who  did  not  have  written  authority,  is  void.  It 
is  in  the  same  class  with  a  lease  for  less  than  a  year  executed  by 
an  agent  who  had  no  authority,  either  verbal  or  w/itten.  Such  a 
lease  gives  no  rights  and  is  unenforceable.  McAdam  on  ^Landlord 
and  Tenant  (4th  Ed.)  pp.  71-73;  Dung  v.  Parker,  52  N.  Y.  494.  If 
possession  is  taken  under  such  a  lease,  the  situation  is  different,  and 
there  may  then  arise  rights  and  corresponding  liabilities.  But  here  the 
tenant  never  had  possession.  Even  where  such  possession  is  obtained, 
the  tenant  at  the  time  of  taking  possession  becomes  a  tenant  at  will 
merely,  and  does  not  have  any  fixed  term.  The  holding  may  become 
one  for  a  year,  if  it  may  be  inferred  that  is  the  intention  of  the  par- 
ties, and  the  payment  of  an  aliquot  part  of  the  yearly  rent,  without 
explanation  to  the  contrary,  is  sufficient  evidence  for  that  purpose. 
Talamo  v.  SpitzmiUer,  120  N.  Y.  37,  42,  43,  23  N.  E.  980,  8  L.  R. 
A.  221,  17  Am.  St.  Rep.  607;  Coudert  v.  Cohn,  118  N.  Y.  309,  23 
N.  E.  298,  7  L.  R.  A.  69,  16  Am.  St.  Rep.  761. 

[6]  The  further  claim  is  that,  though  the  lease  was  void,  it  was 
ratified.  But  there  never  was  any  possession  of  the  property  by  the 
tenant,  and  no  rent  was  ever  paid  by  him.  In  the  absence  of  these 
facts,  or  other  acts  that  might  constitute  a  ratification,  such  a  lease 
can  be  ratified  only  by  a  writing.  Where  the  original  authority  had 
to  be  written  to  make  the  agent's  act  binding,  a  ratification  of  tne  act 
of  an  agent  not  so  authorized  must  be  in  writing.  A  verbal  ap- 
proval or  acceptance  is  not  sufficient.  Newton  v.  Bronson,  13  N.  Y. 
587,  595,  67  Am.  Dec.  89;  Long  v.  Poth,  16  Misc.  Rep.  85,  87,  37 
N.  Y.  Supp.  670;  Carman  v.  Fox,  86  Misc.  Rep.  197,  199,  149  N.  Y. 
Supp.  213.  The  cases  cited  by  the  plaintiff  (Appelbaum  v.  Galewski,  34 
Misc.  Rep.  281,  69  N.  Y.  Supp.  636;  Anderson  v.  Conner,  43  Misc.  Rep. 
384,  87  N.  Y.  Supp.  449;  In  re  Di  Marti,  72  Misc.  Rep.  148,  129  N. 
Y.  Supp.  81 ;  Hyatt  v.  Clark,  118  N.  Y.  563,  23  N.  E.  891 ;  Shimer  v. 
Ronk,  139  App.  Div.  137,  123  N.  Y.  Supp.  479)  are  not  in  point.  In 
each  the  tenant  was  in  possession  and  the  landlord  had  collected  rent, 
and  in  the. last  case  named  had  based  a  prior  summary  proceeding 
upon  the  existence  of  the  lease  later  sought  to  be  declared  void;  and 
in  most  of  the  cases  the  owner  had  recognized  the  lease  by  making  or 
taking  a  conveyance  subject  to  it.  In  the  case  at  bar  the  claimed 
ratification  was  made  merely  by  verbal  statements.  They  do  not 
suffice. 

The  complaint  was  properly  dismissed,  and  the  motion  for  a  new 
trial  is  denied. 
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WILSON  V.  BIBDSALIi  et  aL 

(Supreme  Court,  Appellate  Division,  Third  Department.    November  12,  1919.) 

1.  Pleading  #=»350(3) — Disposal  of  defendant's  demubreb  on  denial  of 

plaintiff's  IfOTION  FOB  JUDGMENT  ON  PLEADINGS. 

Upon  plaintiff's  motion  for  Judgment  on  the  pleadings,  with  no  counter- 
motion,  the  court,  on  determining  that  defendant's  demurrer  is  well  taken, 
has  no  power,  except  to  deny  the  motion,  leaving  the  defendant  to  take 
such  action  in  reference  to  his  demurrer  as  would  he  proper,  if  the 
motion  for  judgment  had  not  been  made. 

2.  Pleading  ^s»218(3) — ^Disposal  of  dbmubbeb  on  denial  of  motion  fob 

judgment  on  pleadings. 

Where  plaintiff,  after  defendants  Interposed  separate  demurrers  to  conj- 
plaint,  moved  for  judgment  on  the  pleadings,  denial  of  motion  did  not  af- 
firmatively dii^pose  of  demuriers,  and  where  defendants  thereafter  served 
notice  of  trial  on  the  demurrers,  .court  properly  rendered  interlocutory 
judgment  for  defendants,  sustaining  demurrers. 

Appeal  from  Special  Term,  Broome  County. 

Action  by  Albert  F.  Wilson  against  Grant  Birdsall  vid  others. 
Frcmi  a  judgment  dismissing  the  complaint,  and  from  an  order  and  an 
interlocutory  judgment  sustaining  demurrers  to  complaint,  plaintiff 
appeals.    Affirmed. 

Argued  before  JOHN  M.  KELLOGG,  P.  J.,  and  LYON,  WOOD- 
WARD, COCHRANE,  and  HENRY  T.  KELLOGG,  JJ. 

Fremont  F.  Williams,  of  Binghamton  (Moe  Goldstein,  of  Bingham- 
ton,  of  counsel),  for  appellant 

George  M.  LePine,  of  Binghamton,  for  respondents  Birdsall. 

John  Marcy,  Jr.,  of  Binghamton,  for  respondent  City  of  Bingham- 
ton. 

WOODWARD,  J.  This  action  was  brought  to  set  aside  the  re- 
demption from  a  tax  sale  by  the  defendants  Birdsall;  the  plaintiflE 
being  the  holder  of  the  tax  certificate  from  which  redemption  was 
made.  The  defendants  interpose  separate  demurrers  on  various 
grounds,  relying  principally  upon  the  ground  that  the  complaint  fail- 
ed to  state  facts  sufficient  to  constitute  a  cause  of  action.  The  plain- 
tiff served  a  notice  of  motion  for  judgment  on  the  pleadings,  which 
motion  was  denied.  The  defendants  then  served  notice  of  trial  on 
the  demurrers,  and  interlocutory  judgment  was  rendered  in  favor  of 
the  defendants;  the  plaintiff  being  given  permission  to  amend  his 
complaint  upon  the  pa)rment  of  costs.  The  plaintiff  has  failed  to  avail 
himself  of  tiiis  privilege,  and  appeals  from  the  judgment,  on  the  theory 
that,  when  his  motion  for  judgment  on  the  pleadings  was  denied,  the 
case  was  finally  disposed  of,  and  there  remained  no  issue  to  be  tried. 
There  does  not  appear  to  be  any  contention  that  the  complaint  states 
facts  sufficient  to  constitute  a  cause  of  action. 

[1,2]  We  are  unable  to  discover  any  reason  for  disturbing  the  judg- 
ment in  this  case.  The  practice  is  well  established  that,  upon  a  motion 
for  judgment  on  the  pleadings,  with  no  counter  motion,  the  court,  on 

determining  that  the  demurrer  is  well  taken,  has  no  power,  except  to 

■  ■" 

^EoFor  other  cues  see  same  toplo  A  KE<T-NUMBBR  in  all  Key-Numbered  Digests  A  Indexes 


Digitized  by  VjOOQIC 


852  178  NBW  YORK  SUPPLEMENT  (Sup.  Ct 

deny  the  motion,  leaving  the  defendant  to  take  such  action  in  reference 
to  his  demurrer  as  would  be  proper,  if  the  motion  for  judgment  had 
not  been  made.  Kober  v.  Lyle,  177  App.  Div.  903,  163  N.  Y.  Supp. 
614;  Ventriniglia  v.  Eichner,  138  App.  Div.  274,  122  N.  Y.  Supp.  966; 
Wayte  v.  Bowker  Chemical  Co.,  180  App.  Div.  568,  168  N.  Y.  Supp. 
122.  The  denial  of  the  motion  for  judgment  on  the*  pleadings  does 
not  affirmatively  dispose  of  the  demurrer,  and  we  are  of  the  opinion 
that  the  practice  followed  by  the  court  is  the  correct  one. 

The  judgment  appealed  from  should  be  affirmed,  with  costs.    All 
concur. 


SCHIEFFEMN  v.  HTIAN. 
(Supreme  Court,  Special  Term,  New  York  County.    Octol)€r  30,  1919.) 

1.  Pleading  ^=s>90 — ^Affibmativb  defense  should  not  contain  denl^ls  or 

ALLEGATIONS  OF  COMPLAINT. 

An  aQIrmatlye  defense  should  not  contain  a  denial  of  any  allegation  of 
the  complaint  which  plaintiff  must  allege  and  prove  before  he  can  recoTer. 

2.  Pleading  ^s»9&-~Denial6  improper  in  affirmative  defense. 

Any  denials  which  may  be  contained  In  an  aMrmatiye  defense  must 
form  essential  parts  of  the  defense  pleaded  In  avoidance  of  a  cause  of 
action  otherwise  confessed,  and  the  denial  of  any  essential  allegation  of 
the  complaint  which  plaintiff  must  prove  In  the  first  Instance  cannot  be 
essential  to  an  affirmative  defense,  for,  If  the  denial  is  sustained,  the 
cause  of  action  Itself  faUs. 

8.  LrlBEL  and  SLANDER  «=»86(1),  100(7)— PROOF  OF  INNUENDO  UNNECESSARY. 

In  an  action  for  libel,  plaintiff  need  not  prove  the  Innuendo,  which  \rRB 
denied  by  the  answer,  for  the  letter,  set  out  In  the  complaint,  speaks  for 
Itself,  and  Its  meaning  cannot  be  enlarged  or  changed  by  means  of  the 
Innuendo,  and  he  need  not  prove  that  the  diarges  were  wholly  false  or 
malicious,  or  that  there  was  actual  111  will  towards  him,  or  that  defena- 
ant  furnished  copies  of  the  letter  to  newspapers. 

4.  Pleading  «=»362(2) — Denial  in  affirmative  defense  to  be  stricken. 

In  an  action  for  libel,  a  denial  in  the  afllnnatlve  defenses  that  defend- 
ant published  "of  and  concerning  the  plaintiff  a  letter,  of  which  the  fol- 
lowing is  a  copy,"  will  be  stricken  on  plaintiff's  motion,  either  as  a  denial 
of  an  essential  part  of  plaintiff's  cause  of  action,  without  place  in  tlie 
affirmative  defense,  or  else  as  entirely  meaningless,  Irrelevant,  and  re- 
dundant. 

5.  Pleading  ^=»Q0 — Affirmative  defenses;    inclusion  of  denials. 

The  mere  fact  that  the  inclusion  of  certain  denials  In  the  afitrmative 
defenses  will  not  prevent  plaintiff  from  testing  the  sufficiency  of  such  de- 
fenses by  demurrer  does  not  in  Itself  show  such  denials  are  properly 
pleaded,  for  they  may  be  irrelevant. 

6.  Pleading  ^=5>362(2) — Striking   denial  pleaded   with  affirmative  de- 

fenses. 

in  an  action  for  Ubel,  inclusion  of  the  denial  of  the  Innuendo  In  the  af- 
firmative defenses  does  not  to  aggrieve  plaintiff,  and  wUl  not  be  stricken 
on  motion. 

7.  Libel  and  slander  «=»93,  94(1),  95 — Affirmative  defenses;    denial  or 

malice. 

In  an  action  for  Ubel,  denial  by  the  affirmative  defenses  of  plaintiff's  al- 
legation of  actual  malice  and  the  facts  tending  to  prove  such  malice  Is 
proper  In  the  defense  of  privilege,  qualified  privilege,  and  mitigation  of 
damages,  but  without  relevancy  to  a  defense  of  Justification. 
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&  Pleadino  ^=s>364(2) — Stbikino  ibbei^evakt  kattkb  fbox  avfxbuatite  dx- 
fei^ses ;   denial  of  taubitt  op  chak6e8. 

In  an  action  for  libel,  the  denial  in  the  affirmative  defenses  that  the 
charges  made  against  plaintiff  were  wholly  false  is  irrelevant  to  the 
defenses  of  privilege  and  qualified  privilege,  and,  since  the  defenses  ol 
justification  and  mitigation  of  damages  must  set  forth  the  facts  relied 
on,  is  also  irrelevant  and  redundant  as  to  sudi  defenses,  and  therefore 
to  be  stricken  on  motion. 

9.  Libel  and  slandeb  ^=»100<1) — ^Atfibicativb  DsraKsss;  dkniax  of  aicount 

OF  DAMAGES. 

In  an  action  for  libel,  denial  in  the  affirmative  defenses  of  the  amount 
of  damages  ordinarily  raises  no  issue. 

10.  Pleading  ^=^365(3) — Stbikino  ibbelevant  matixb  thok answer;  consid- 
kbation  of  objections  to. 

In  considering  objections  to  affirmative  allegations  in  the  answer  which 
are  claimed  to  be  irrelevant,  the  court  should  apply  the  rule  that,  where 
defendant  has  pleaded  facts  which  might  possibly  be  admissible,  the 
court  should  not  strike  them  on  motion,  but  should  leave  the  question 
of  relevancy  to  be  determined  on  trial,  unless  such  allegaticms  may  prej- 
udice plaintifP  by  putting  before  the  jury  irrelevant  matters,  injecting 
an  atmosphere  which  no  rulings  on  trial  could  eliminate. 

11«  Pleadino  ^=>364(2) — Stbiking  irrelevant  allegation. 

In  an  action  for  libel  against  the  mayor  of  the  city  of  New  Tork  on 
account  of  a  letter  charging  that  plaintiff's  company  made  and  sold  habit- 
forming  drugs,  the  allegation  of  each  affirmative  defense  that  defendant 
had  at  all  times  endeavored  to  perform  his  duty  as  mayor  without  fear  or 
favor,  and  to  the  best  of  his  ability,  etc,  shoold  be  stricken  on  plaintiff*s 
motion  as  irrelevant. 

12.  Pleading  ^=»364(2)— Steikinq  ibbxletant  allegation. 

In  an  action  for  libel  against  the  mayor  of  the  city  of  New  Tork  on  ac- 
count of  a  letter  charging  that  plaintifiTs  company  made  and  sold  habit- 
forming  drugs,  allegation,  in  the  mayor's  affirmative  defenses  of  privi- 
lege and  qualified  privilege,  as  to  appointment  of  the  Bainey  Commission 
by  the  Secretary  of  the  Treasury  of  the  United  States  to  Investigate  the 
drug  addict  problem,  held  irrelevant,  and  to  be  stricken  on  motion. 

18.  Pleading  ^=»362(2)— Striking  conclusionb  of  law. 

In  an  action  for  libel  against  the  mayor  of  the  city  of  New  York  on 
account  of  a  letter  charging  that  plaintiff's  company  made  and  sold  habit- 
forming  dru^.  the  allegations  of  the  affirmative  defenses  of  privilege  and 
qualified  privilege  that  the  mayor's  letter  was  written  on  an  occasion  of 
"at  least  one  of  absolute  [qualified]  privilege,"  etc.,  will  be  stricken  as 
merely  conclusions  of  law. 

14.  Pleading  ^3»364(2) — STRXxiNe  irrelevant  iiattbr. 

In  an  action  for  libel  against  the  mayor  of  the  dty  of  New  York  on 
account  of  a  letter  charging  that  plaintiff's  company  made  and  sold  habit- 
forming  drugs,  allegations  of  the  third  affirmative  defense  of  justifica- 
tion, reiterating  practically  all  the  allegations  of  fact  contained  in  the 
affirmative  defenses  of  privilege  and  qualified  privilege,  are  irrelevant  to 
the  defense  of  justification,  and  will  be  stricken,  despite  the  mayor's  ar- 
gument that  he  should  be  permitted  to  plead  and  prove  the  "story"  of 
the  case. 

15.  Pleading  ^=»364(2) — Striking  irrelevant  allsgations. 

In  an  action  for  libel  against  the  mayor  of  the  city  of  New  York  on 
account  of  a  letter  charging  that  plaintiff's  company  made  and  sold  habit- 
forming  drugs,  allegations  of  the  affirmative  defense  of  justification  that 
the  company  of  which  plaintiff  was  president  had  pleaded  guilty  to  in- 
dictments in  the  federal  courts  for  violation  of  the  Insecticide  Law  will  be 
stricken  as  irrelevant. 

^s»For  outer  earns  see  aame  topic  ft  KBT-NXJMBER  in  all  Ker-NttifilMred  DIgeaU  ft  Indaxaa 
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16w  FLEADnvo  ^s=>364(2) — Stbiking  ibbezjbyant  aixeoations. 

In  an  action  for  libel  against  the  mayor  of  tbe  dty  of  New  York  on 
account  of  a  letter  charging  that  plaintiff's  company  made  and  sold  habit- 
forming  drugs,  the  allegation  of  the  affirmative  defense  of  mitigation  of 
damages  that  the  company  of  which  plaintiff  was  president  had  pleaded 
guilty  to  indictments  in  the  federal  courts  for  violation  of  the  Insecti- 
cide Law  will  be  stricken  as  Irrelevant  to  impeach  plaintiff's  characteTt  or 
to  show  freedom  from  malice  on  the  part  of  defendant  mayor. 

17.  LiREL  AND  8IAI7DEB  ^S»61- — ^BAD  CHABACTEB  OF  IJBELEO  PERSON. 

Isolated  incidents,  which  tend  to  show  the  bad  character  of  the  Ubded 
person,  cannot  be  alleged  nor  proved  in  an  action  for  the  libeL 

18.  Pleading  <®=»365(3) — Striking  doctjmentabt  xxhxbitb. 

Plaintiff's  motion  to  strike  all  the  allegations  contained  in  the  separate 
affirmative  defenses  referring  to  annexed  documents,  induding  the  fact  of 
annexation,  effected,  when  granted,  the  striking  of  the  documents  tbem- 
selves ;  but  if  reference  to  such  documents  is  stricken  from  one  affirmative 
defense,  if  any  reference  remains  to  them  in  any  other  defense,  me 
document  itself  cannot  be  stricken  out. 

19.  Pleading  «=»364(2) — Striking  iebklbvant  exhibit. 

In  an  action  for  libel  against  the  mayor  of  the  city  of  New  York  on  ac- 
count of  a  letter  charging  that  plaintiff's  company  made  and  sold  habit- 
forming  drugs,  acknowledgment  of  receipt  of  the  alleged  libelous  letter 
from  the  person  to  whom  it  was  addressed,  made  an  exhibit  by  defend- 
ant's affirmative  defenses,  held  irrelevant  and  to  be  stricken. 

20.  Pleading  ^s»364(2) — Stbiking  ibbblevant  exhibit. 

In  an  action  for  libel  against  the  mayor  of  the  dty  of  New  York  on 
account  of  a  letter  charging  that  plaintiff's  company  made  and  sold  habit- 
forming  drugs,  exhibit  to  the  mayor's  affirmative  defenses,  listing  sales  of 
narcotics  made  by  plaintiff's  company  to  various  drug  store  proprietors, 
etcLf  held  not  so  irrelevant  to  the  plea  of  Justification  as  to  be  stricken  on 
motion. 

21.  Pleading  ^=s»364(2) — Striking  ibbelbvant  exhibitb. 

In  an  action  for  libel  against  the  mayor  of  the  city  of -New  York  on  ac- 
count of  a  letter  charging  that  plaintiff's  company  made  and  sold  habit- 
forming  drugs,  creating  criminals,  copy  of  a  report  of  the  police  depart- 
ment in  relation  to  drug-using  criminals,  and  copy  of  a  report  of  a  dty 
physician  in  charge  of  a  narcotic  clinic,  made  exhibits  to  the  mayor's 
affirmative  defense  of  justification,  will  be  stricken  on  motion  as  irrele- 
vant. 

22.  Pleading  ^=>362(2) — Striking  irrelevant  exhibit. 

In  an  action  for  libel  against  the  mayor  of  the  dty  of  New  York  on 
account  of  a  letter  charging  that  plaintiff's  company  made  and  sold  habit- 
forming  drugs,  copy  of  report  made  by  the  Rainey  Commission  to  the 
Secretary  of  the  Treasury  of  the  United  States  wUl  be  stricken  as  an 
exhibit,  on  account  of  its  dating  and  time  of  publication,  from  the  mayor's 
affirmative  defenses  of  privilege  and  qualified  privilege. 

23.  Pleading  ^=s>364(2) — Stbiking  ibbelbvant  exhibit. 

An  exhibit  to  an  affirmative  defense,  consisting  of  copies  of  certain  In- 
formations against  plaintiff's  company  for  violation  of  a  statute,  whicb 
violations  have  been  stricken  from  the  affirmative  defense  as  irrelevant, 
must  itself  be  stricken. 

24.  Evidence  ^=s>29 — ^Judicial  notice  of  statute. 

If  a  penal  statute  is  applicable  to  a  civil  suit  for  libel,  the  court  must 
take  Judicial  notice  of  the  statute  and  its  terms. 

25.  Pleading  ^=»352 — ^Motion  to  stbike  entibe  dbfbnse  as  ibbbi.btant. 

The  suffidency  of  an  entire  defense  cannot  be  tested  on  a  motion  to 
strike  out  as  irrelevant  and  redundant,  because  the  defendant  is  entitled  to 
have  the  sufficiency  of  his  entire  defense  tested  in  an  ordinary  way  by 
demurrer  or  motion  for  Judgment. 

^BsFor  other  cmm  see  tua%  topic  A  KBY-NUMDBR  in  aU  Key-Numbered  Dlgeete  A  IsdexM 
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26.  PiA&DZKO  ^B»304(3> — SiRiKiiro  afbibmattyje  dishenbe  as'  ibbelzvInt  and 

BEDUNDANT. 

In  an  action  for  libel  against  the  mayor  of  the  city  of  New  York  on 
account  of  a  letter  charging  that  plaintiff's  company  made  and  sold  habit- 
forming  drugs,  defendant's  fifth  affirmative  defense  of  privilege,  under 
Penal  Law,  §  1850»  sabstantially  in  the  same  form  as  the  previous  plea 
of  privilege,  except  in  its  conclusion  that  it  is  under  such  act,  will  be 
stricken  on  plaintiff's  motion  as  irrelevant  and  redundant 

Action  by  William  J.  Schieffelin  against  John  F.  Hylan.  On  motion 
to  strike  parts  of  the  answer.    Motion  granted  in  part 

Order  affirmed  —  App.  Div.  — ,  179  N.  Y.  Supp.  949. 

Seligsberg,  Lewis  &  Strouse,  of  New  York  City  (Clarence  M.  Lew- 
is, Walter  H.  Pollak,  and  Jay  Leo  Rothschild,  all  of  New  York  City, 
of  counsel),  for  the  motion. 

William  P.  Burr,  of  New  York  City  f  William  P.  Burr  and  William 
B.  Crowell,  both  of  New  York  City,  oi  counsel),  opposed. 

LEHMAN,  J.  The  plaintiff  herein  has  brought  an  action  for  li- 
bel against  the  defendant.  The  answer  contains  denials  of  the  specific 
allegations  contained  in  the  complaint,  and  also  five  separate  defenses. 
The  defendant  s^eks  to  set  up  absolute  privilege  in  his  first  defense, 
qualified  privilege  in  his  second  defense,  justification  in  the  third  de- 
fense, mitigation  in  the  fourth  defense,  and  privilege  under  a  penal 
statute  in  his  fifth  defense.  The  answer  is  somewhat  voluminous  in 
itself,  and  in  addition  the  defendant  has  appended  to  the  answer  a 
number  of  documents  to  which  he  refers  in  tihe  complaint  The  plain- 
tiff has  now  moved  to  strike  out  a  large  part  of  this  answer  as  irrele-  . 
vant  and  redtmdant 

The  objections  of  the  plaintiff  are  very  numerous,  but,  on  the  whole, 
they  may  be  grouped  under  three  headings,  and  essentially  the  same 
rules  of  pleading  and  practice  apply  to  all  the  objections  in  each  head- 
ing. The  first  class  of  objections  concerns  the  inclusion  in  the  affirm- 
ative defense  of  specific  denials.  The  second  class  of  objections  con- 
cerns the  inclusion  in  the  affirmative  defense  of  matters  which,  it  is 
claimed,  are  not  relevant  to  the  attempted  defense.  The  third  class  of 
objections  concerns  the  inclusion  in  the  answer  of  the  documents  the 
existence  of  which  is  not  an  independent  fact  germane  to  the  issues 
raised  by  ^e  separate  defenses,  though  perhaps  the  documents  might 
be  introduced  to  prove  relevant  facts. 

[t]  Each  affirmative  defense  contains  a  repetition  of  all  the  denials 
of  the  answer,  and  the  plaintiff  has  moved  to  strike  out  all  of  these 
denials  in  the  defenses,  but  upon  the  argumwit  and  in  his  brief  states 
that  be  makes  no  criticism  of  the  denials  of  malice  in  the  defense  of 
privilege,  and  in  the  defense  in  mitigation  of  damages.  He  contends, 
however,  that  he  is  injured  by  the  inclusion  in  the  answer  of  the  other 
denials,  which  prevent  him  from  testing  the  sufficiency  of  the  affirma- 
tive defenses  by  demurrer.  There  can,  of  course,  be  no  question  but 
that  an  affirmative  defense  should  not  contain  a  denial  of  any  allega- 
tion of  the  complaint  which  the  plaintiff  must  allege  and  prove  before 
he  can  recover  in  the  action. 

^=>For  other  caaes  —e  same  topic  ft  KEY-NUMBER  in  all  Key-Numbered  Digests  ft  Indexes 
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[2]  Any  denials  which  may  be  contained  in  an  affirmative  defense 
must  form  essential  parts  of  the  defense  pleaded  in  avoidance  of  a 
cause  of  action  which  is  otherwise  confessed,  and  it  would  seem  plain 
that  the  denial  of  any  essential  allegation  of  the  complaint,  which  the 
plaintiff  must  in  the  first  instance  prove,  cannot  be  essential  to  an  at- 
firmative  defense,  for,  if  the  denial  is  sustained,  the  cause  of  action 
itself  fails.  A  careful  analysis  of  the  denials  contained  in  the  affirma- 
tive defenses  in  this  case  shows,  however,  that  the  defendant  has  not 
transgressed  this  rule  or  denied  any  essential  allegation  of  the  com- 
f)laint,  with  one  possible  and  unimportant  exception.  Even  with  the 
denials  it  would  seem  that  the  affirmative  defenses  are  still  defenses  in 
confession  and  avoidance.  The  answer  admits,  either  expressly  or 
by  failure  to  deny,  that  the  defendant  wrote  the  letter  which  is  the 
basis  of  the  alleged  libel,  and  caused  it  to  be  delivered  to  the  person 
to  whom  it  is  addressed.  It  would  seem  that  in  admitting  those  facts 
the  defendant  confesses  that  the  cause  of  action  pleaded  by  the  plain- 
tiff exists,  unless  overcome  by  the  defense  pleaded,  provided,  of  course, 
that  the  letter  is  itself  libelous. 

[8]  The  answer  denies  the  innuendo,  but  the  plaintiff  need  not  prove 
the  innuendo,  for  the  letter  speaks  for  itself,  and  its  meaning  cannot 
be,  enlarged  or  changed  by  means  of  the  innuendo.  He  need  not  prove 
that  the  charges  were  wholly  false  or  made  with  malice,  because,  un- 
less the  defendant  justifies  the  charges  by  affirmatively  showing  that 
they  were  true,  their  truth  will  be  conclusively  presumed,  and  if  they 
are  libelous  malice  will  be  implied  in  law.  Obviously  he  need  not 
prove  that  there  was  actual  ill  will  towards  the  plaintiff,  or  that  the 
defendant  furnished  copies  of  the  letter  to  newspapers  of  general  cir- 
culation, because  these  are  matters  which  go  only  in  aggravation  of 
damages,  and  are  not  necessary  to  constitute  any  cause  of  action  or 
the  cause  of  action  alleged.  The  only  possible  exception  is  a  denial 
that  the  defendant  published  *'oi  and  concerning  the  plaintiff  a  letter 
of  which  the  following  is  a  copy" ;  but  this  denial  is  qualified  by  the 
exception  that  the  defendant  admits  that  "he  wrote  and  caused  to  be 
delivered"  the  letter  referred  to  in  the  complaint.  Technically  con- 
strued, this  denial  must  be  regarded  as  a  denial  that  the  letter  was  pub- 
lished of  and  concerning  the  plaintiff,  for,  in  view  of  the  express  ad- 
mission that  the  letter  was  written  and  delivered,  the  defendant  can 
hardly  be  presumed  to  have  intended  to  deny  that  the  letter  was  "pub- 
lished." 

[4]  Other  admissions  contained  in  the  answer,  however,  show  very 
plainly  that  the  defendant  did  not  intend  to  deny  that  the  letter  refers 
to  the  plaintiff.  Probably  this  denial  was  inserted  merely  from  excess 
of  caution,  in  order  to  sustain  subsequent  denials  that  the  alleged  libel 
was  "published"  by  the  defendant  in  the  newspapers.  The  inclusion 
of  this  denial,  in  whatever  way  it  may  be  construed,  can  in  no  possible 
way  help  any  of  the  affirmative  defenses.  If  the  denial  is  to  be  con- 
strued as  a  denial  either  of  the  publication  of  the  alleged  libel,  or  of  its 
publication  "of  and  concerning  the  plaintiff,"  it  is  a  denial  of  an  essen- 
tial part  of  the  plaintiff's  cause  of  action,  and  has  no  place  in  the  de- 
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fense,  while,  if  it  does  not  receive  such  construction,  it  is  entirely 
meaningless,  and  should  be  stricken  out  as  irrelevant  and  redundant. 

[6,  8  J  The  mere  fact  that  the  inclusion  of  the  other  denials  will  not 
prevent  the  plaintiff  from  testing  the  sufficiency  6f  the  affirmative 
defenses  by  demurrer  does  not  in  itself  show  that  they  are  properly 
pleaded,  for  they  may  still  be  entirely  irrelevant.  There  is  authority 
that  a  denial  of  an  innuendo  raises  no- issue  and  should  be  stricken 
out  from  affirmative  defenses.  It  would  seem,  however,  that  where 
the  innuendo  pleaded  is  as  broad  as  the  innuendo  in  this  case,  it  is 
at  least  debatable  whether  it  is  not  proper  practice  to  deny  it.  If  the 
defendant  admits  the  entire  meaning  and  intent,  as  charged,  a  ques- 
tion of  law  might  well  arise  as  to  whether  he  could  possibly  daim 
either  that  the  letter  was  privileged  or  that  the  publication  was  jus- 
tified by  the  facts  pleaded  to  establish  the  truth.  In  no  event  can  I 
find  that  the  plaintiff  is  aggrieved  by  the  inclusion  of  this  denial,  and 
it  should  therefore  not  be  stricken  out. 

[7-9]  The  denial  of  the  allegation  of  actual  malice  and  the  facts 
which  would  tend  to  prove  such  malice  are  evidently  proper  in  the  de- 
fense of  privilege,  qualified  privilege  and  mitigation  of  damages,  but 
have  no  relevancy  to  a  defense  of  justification.  The  denial  that  the 
charges  are  wholly  false  is  clearly  irrelevant  to  the  defense  of  privilege 
and  qualified  privilege,  and  inasmuch  as  the  defense  of  justification 
and  mitigation  of  damages  must  set  forth  the  facts  relied  upon,  it 
would  seem  equally  irrelevant  and  redundant  in  those  defenses.  The 
denial  of  the  amount  of  damages  ordinarily  raises  no  issue,  but  it  was 
held  in  the  case  of  Haffen  v.  Tribune  Ass'n,  126  App.  Div.  675,  111 
N.  Y.  Supp.  225,  that  such  denial  should  not  be  stricken  from  the 
defense  of  mitigation  of  damages. 

[18]  In  considering  the  objections  to  affirmative  allegations  in  the 
answer  which  are  claimed  to  be  irrelevant,  the  court  should  apply  the 
rule  that,  where  the  defendant  has  pleaded  facts  which  might  pos- 
sibly be  admissible,  the  court  should  not  strike  them  out  upon  motion, 
but  should  rather  leave  the  question  of  relevancy  to  be  determined  at 
the  trial,  unless  these  allegations  are  of  such  a  nature  as  to  prejudice 
the  plaintiff  by  bringing  before  the  jury  irrelevant  matters  which 
might  tend  to  introduce  into  the  case  an  atmosphere  which  no  rulings 
at  the  trial  could  eliminate.  Even  though  tested  by  this  rule,  practi- 
cally all  the  objections  of  the  plaintiff  seem  to  me  valid. 

[11]   The  defendant  alleges  in  each  defense  that — 

"Such  duty  the  defendant  as  mayor  has  at  all  times  endeavored  to  per- 
form without  fear  or  favor  and  to  the  utmost  of  his  abiUty,  for  the  best 
interests  of  all  the  people  of  the  city,  and  for  the  protection  of  the  public 
health,  safety,  and  welfare." 

The  inclusion  of  this  allegation  does  not  perhaps  seriously  prejudice 
the  plaintiff,  for  every  public  officer  is  presumed  at  all  times  to  per- 
form his  duties  without  fear  or  favor  and  to  the  utmost  of  his  abil- 
ity ;  but  it  seems  to  me  so  clearly  irrelevant  that  it  should  be  stricken 
out.  The  question  in  the  defense  of  privilege  and  qualified  privilege 
is  whether  this  particular  letter  was  written  by  -the  defendant  in  pur- 
suance of  his  public  duties,  and  it  is  quite  immaterial  whether  or  not 
i78  N.Y.S.— 42 
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the  defendant  has  at  other  times  performed  his  duties.  If  the  de- 
fendant has  libeled  the  plaintiff,  the  plaintiff  is  injured,  and  entitled 
to  damages,  just  as  much  if  the  defendajtit  is  ordinarily  a  faithful  offi- 
cer as  if  ordinarily  he  were  faithless;  and,  on  the  other  hand,  the  de- 
fendant is  entitled  to  the  benefit  of  any  privilege  he  may  have  in  this 
case,  even  if  it  were  claimed  that  he  was  ordinarily  unfaithful  to  his 
trust.  Certainly  neither  party  will  be  permitted  upon  the  trial  to  go 
into  the  entire  record  of  the  defendant's  administration,  and  this  al- 
legation should  therefore  be  stricken  out.  Obviously  this  allegation 
has  nothing  to  do  with  the  defense  of  justification  or  the  defense  of 
mitigation  of  damages. 

[12]  The  defendant  has  pleaded  properly  in  his  defense  of  privi- 
lege and  qualified  privilege : 

'*That  the  alarming  increase  In  the  number  of  drug  addicts  and  the  necea- 
Bity  for  the  control  of  the  manufacture,  sale,  and  use  of  habit-forming  drugs 
and  in  the  interest  of  public  health,  morals,  and  safety  had  l>ec(Hne  a  sub- 
ject of  national  importance  prior  to  said  April  15,  1919." 

And  the  plaintiff  does  not  object  to  this  allegation,  but  he  does  ob- 
ject to  the  succeeding  words : 

"As  appears  by  the  appointment  of  the  Rainey  Commission  by  the  Secretary 
of  the  Treasury  of  the  United  States,  which  commission  has  conducted  an  In- 
vestigation and  has  had  presented  to  it  such  evidence  and  data  that  new  laws 
may  be  presented  for  submission  to  the  Congress,  having  for  their  subject  and 
purpose  to  check  this  serious  and  growing  evil  throughout  the  country,  par- 
ticularly in  large  cities  such  as  the  city  of  New  York." 

These  additional  words  contain,  no  allegation  of  any  independent 
fact  relevant  to  the  issues,  but  even  in  form  are  pleaded  merely  as 
evidence  of  a  fact  which  the  defendant  may  desire  to  prove  at  the 
trial.  The  courts  have  frequently  refused  to  strike  out  allegations 
of  evidentiary  facts.  The  matter  complained  of  here,  however,  is 
not  strictly  even  an  evidentiary  fact,  but  is  merely  evidence  to  prove 
such  a  fact,  which  in  turn  would  be  evidence  from  which  an  inference 
might  be  drawn  as  to  the  existence  of  an  ultimate  fact  It  would  seem 
clear  that  such  pleading  is  improper,,  if  it  brings  before  the  jury  mat- 
ters which  the  court  at  the  trial  may  exclude,  and  the  defendant  can- 
not be  injured  by  striking  out  a  part  of  the  pleading  which  must  be 
useless  for  any  legitimate  purpose. 

[13]  The  same  defenses  contain  allegations  to  the  effect  that 
the  letter  was  and  is  a  privileged  communication,  and  conclude  with  al- 
legations to  the  effect  that  defendant  alleges  that — 

"the  occasion  was  at  least  one  of  absolute  (qualified)  privilege  and  dainis  guch 
absolute  (qualified)  priyllege  therefor." 

It  is  urged  that  even  if  these  allegations  are  simply  conclusions  of 
law,  which  add  nothing  to  the  legal  effect  of  the  defense,  they  do  not 
aggrieve  the  plaintiff,  and  may  perhaps  serve  a  useful  end  as  a  designa- 
tion of  the  purpose  of  the  defense,  and  should  be  regarded  as  in  the 
nature  of  a  prayer  for  relief.  A  prayer  for  relief,  even  implied,  has 
no  place  in  a  defense,  and  the  other  allegations  in  the  defenses  dear- 
ly designate  their  purpose.  The  plaintiff  should,  upon  this  motion,  ob- 
tain a  decision  as  to  which  allegations  of  the  answer  are  allegations  of 
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fact,  and  as  such  proper  in  a  pleading,  and  which  allegations  are  mere- 
ly conclusions  of  law,  and,  since  these  allegations  are  clearly  only  con- 
clusions, they  should  be  stricken  out.  , 

[14]  The  third  defense,  which  pleads  facts  in  justification,  com- 
mences with  a  repetition  of  practically  all  the  alleg^ations  of  fact  con- 
tained in  the  defenses  of  privilege  and  qualified  privilege.  It  is  plain 
that  these  allegations  are  entirely  irrelevant  to  the  defense  of  justifi- 
cation, and  the  plaiAtiflf  is  seriously  aggrieved  thereby.  The  only  ar- 
gument which  the  defendant  urges  for  the  inclusion  of  these  statements 
is  that  he  should  be  permitted  to  plead  and  prove  the  "story"  of  the 
case.  The  "story"  of  the  case,  in  so  far  as  concerns  the  court  on  this 
application,  consists  of  those  facts  which  are  pertinent  to  the  cause 
of  action  or  to  the  defense  attempted  to  be  pleaded.  All  other  allega- 
tios  must  therefore  be  stricken  out. 

[15]  This  defense  further  contains  an  allegation  that  the  corpora- 
tion of  which  the  plaintiff  is  president  pleaded  guilty  to  certain  indict- 
ments in  the  federal  courts  for  violations  of  the  Insecticide  Law  (Act 
April  26,  1910,  c.  191,  36  Stat.  331  [U.  S.  Comp.  St.  §§  8765-8777]). 
The  charges  made  by  the  defendant  in  the  letter  in  no  wise  refer  to 
any  infraction  of  the  Insecticide  Law,  and  even  if  the  plaintiff,  or  the 
corporation  of  which  he  is  president,  was  guilty  of  a  violation  of  that 
law,  such  fact  would  not  in  any  way  justify  the  alleged  libel.  The  de- 
fense also  contains  the  contents  of  certain  documents  which  are  an- 
nexed to  the  complaint,  and  to  which  the  plaintiff  objects,  and  these 
objections  will  be  considered  hereafter  in  connection  with  objections 
raised  to  documents  incorporated  by  reference  in  other  defenses. 

[18, 17]  The  defendant  has  pleaded  in  his  fourth  defense  of  miti- 
gation of  damages'  the  same  alleged  infraction  of  the  federal  Insecti- 
cide Law  which  was  alleged  in  Sie  defense  of  justification.  This  al- 
legation is  irrelevant  to  impeach  the  character  of  the  plaintiff  or  to 
show  freedom  from  malice  on  the  part  of  the  defendant.  Even  if  it 
can  be  regarded  as  an  allegation  of  a  moral  dereliction  that  derelic- 
tion would  not  be  connected  in  any  way  with  the  charge,  and  would 
not  tend  to  prove  the  truth  of  the  charge,  or  of  any  part  of  it,  and 
though  possibly  it  might  constitute  some  evidence  of  bad  character, 
yet,  under  the  authorities,  isolated  incidents  which  tend  to  show  bad 
character  can  neither  be  alleged  nor  proved.  The  plaintiff  is  undoubt- 
edly aggrieved  by  the  allegation,  because  the  allegation  brings  before 
the  jury  charges  which  cannot  be  litigated  herein,  and  which  would 
tend  to  confuse  and  perhaps  to  prejudice  the  jury. 

[18]  The  plaintiff  has  not  moved  specifically  to  strike  out  the  doc- 
uments annexed  to  the  answer,  but  wherever  the  court  strikes  out  all 
allegations  contained  in  the  separate  defenses  which  refer  to  these 
documents,  including  the  fact  that  they  are  annexed  to  the  complaint, 
the  intent  of  the  motion  is  doubtless  to  strike  out,  also,  the  docianents 
themselves.  On  the  other  hand,  even  though  reference  to  these  docu- 
ments may  be  stricken  out  from  one  affirmative  defense,  if  any  refer- 
ence remains  to  such  document  in  any  other  defense,  the  document  it- 
self cannot  be  stricken  out.  The  plaintiff  states  in  his  brief  that  Ex- 
hibits B  to  N,  inclusive,  should  be  stricken  out;  but  Exhibit  B  is  re- 
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ferred  to  in  parts  of  the  answer  to  which  the  plaintiflF  has  not  taken 
any  objection.  The  same  is  true  in  regard  to  Exhibits  C,  D,  E,  F,  and 
J.  The  court,  therefore,  can,  upon  this  motion,  consider  only  the  ob- 
jection to  the  other  documents. 

[19]  Exhibit  G  is  an  acknowledgment  of  receipt  of  the  letter  con- 
taining the  alleged  libel  from  the  person  to  whom  it  was  addressed. 
I  cannot  see  that  it  contains  any  statements  which  could  injure  the 
plaintiff's  case,  tjut  it  is  so  clearly  irrelevant  thAt  the  court  should 
strike  it  out.  Exhibits  H  and  I  are  rather  tabulations  of  records  than 
independent  documents. 

[20]  Exhibit  H  is  alleged  to  be  a  "list  of  the  sales  made  by  Schief- 
felin  &  Co.  to  various  drug  store  proprietors  in  the  city  of  New  York, 
said  list  showing  specifically  the  ones  who  had  been  arrested  for  the 
illegal  handling  of  the  narcotics,"  and  Exhibit  I  is  described  as  a  "list 
of  drug  addicts  who  have  been  arrested  and  convicted  for  using  nar- 
cotics, and  who  purchased  the  drugs  from  the  drug  store  proprietors 
who  were  supplied  with  the  habit-forming  drugs  by  Schieffelin  & 
Co."  Both  of  these  lists  are  made  part  of  the  defense  of  justification. 
It  is  urged  that  they  are  both  irrelevant,  because  it  is  not  claimed  in 
the  answer  that  the  plaintiff  conspired  with  the  drug  store  proprietors 
that  the  drugs  sold  to  them  should  be  used  for  any  illegal  purpose,  and, 
unless  such  claim  is  made,  such  sale  to  the  drug  store  proprietors  must 
be  regarded  as  innocent,  and  would  not  tend  to  prove  the  truth  of  any 
libel. 

The  defendant  must  justify  the  charges  contained  in  the  letter  it- 
self rather  than  the  charges  contained  in  the  innuendo,  as  alleged  in  the 
complaint.  The  letter  charges  in  part  that  the  plaintiff,  or  his  corpora- 
tion or  firm,  is  manufacturing  certain  habit-forming  drugs  for  financial 
gain,  and  hundreds  of  young  men  are  using  such  drugs,  and  becoming 
addicts,  and  committing  crimes,  and  further  that  the  sale  of  jiarcotics 
makes  criminals  by  the  wholesale.  The  facts  pleaded  in  justification 
would  show,  first,  that  the  plaintifFs  corporation  sells  narcotics  to  drug 
stores ;  second,  that  young  men  are  purchasing  the  drugs  sold  by  the 
corporation,  and  that  the  police  are  apprehending  them;  third,  that 
the  sale  of  narcotics  makes  criminals  of  a  number  of  retail  druggists 
and  of  young  men  who  purchase  from  such  druggists.  It  may  well  be 
that  none  of  these  allegations,  nor  all  of  them  together,  would  justify 
any  of  the  charges  contained  in  the  letter,  if  interpreted  as  set  forth 
in  the  innuendo,  or  even  if  interpreted  in  any  manner  which  the  courts 
could  regard  as  libelous;  but  they  seem  to  tend  to  justify  at  least  part 
of  the  literal  language  of  the  letter,  and  are  therefore,  in  my  opinion, 
not  so  irrelevant  that  they  may  be  stricken  out  on  motion. 

[21]  Exhibit  K  is  described  in  the  complaint  as  "a  copy  of  a  re- 
port of  the  police  department  in  relation  to  certain  criminals  therein 
named,  who  have  obtained  drugs  from  drug  stores  therein  named, 
which  purchased  narcotics  from  Schieffelin  &  Co."  It  is  evident  that, 
even  if  the  report  of  the  police  department  should  contain  statements 
of  fact  which  might  possibly  be  relevant  to  the  defense  of  justifica- 
tion, it  is  entirely  irrelevant  that  the  police  department  has  made  any 
such  report.    The  report  itself  is  not  binding  upon  the  plaintiff,  and 
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would  not  be  competent  evidence  against  him  in  any  court  of  justice, 
and  the  courts  cannot  permit  the  plaintiff  to  be  prejudiced  by  permit- 
ting such  report,  or  any  reference  to  it,  to  remain  in  the  pleadings. 

Exhibit  L  is  described  in  the  answer  as  "a  copy  of  a  report  made 
by  Dr.  S.  Dana  Hubbard,  city  physician,  in  charge  of  the  narcotic 
clinic  conducted  by  the  department  of  health  of  the  city  of  New  York, 
at  Worth  street,  borough  of  Manhattan."  The  same  objection  that 
applies  to  a  report  of  tiie  police  department  necessarily  applies  to  a 
report  of  the  city  physician  in  charge  of  the  narcotic  clinic.  If  that 
physician  has  personal  knowledge  of  facts  which  are  relevant  to  the 
issues  in  this  case,  he  can  be  produced  as  a  witness  on  the  stand ;  but 
the  fact  that  a  report  has  been  made  by  him  is  certainly  entirely  irrel- 
evant, and  the  report  itself  incompetent.  Moreover,  while  it  is  alleged 
that  it  appears  from  his  records  and  from  the  records  of  the  police 
department  that  there  have  been  gross  violations  of  the  narcotic  laws 
by  certain  retail  druggists,  there  is  no  allegation  of  any  kind  which 
cpnnects  this  plaintiff  with  such  violation,  except  possibly  to  the  extent 
tHat  the  plaintiff,  or  the  corporation  of  which  he  is  president  sold 
drugs  to  these  druggists.  It  follows  that  all  references  to  this  report, 
or  to  such  violations,  should  be  stricken  from  the  answer. 

[22]  Exhibit  M  is  described  as  "  a  copy  of  a  report  made  by  the 
Rainey  Commission  to  the  Secretary  of  the  Treasury  of  the  United 
States,  the  same  being  dated  April  15,  1919,  with  the  same  force  and 
effect  as  is  more  specifically  set  forth  herein."  Inasmuch  as  this  re- 
port is  dated  April  1S>  and  appears  to  have  been  printed  in  June,  while 
the  letter  of  the  defendant  was  written  on  April  15,  1919,  it  can  hard- 
ly be  claimed  that  this  defendant  had  any  knowledge  of  this  report 
when  he  wrote  the  letter,  and  the  report  is  therefore  irrelevant  to  the 
defenses  of  privilege  and  qualified  privilege,  and,  since  the  defendant  is 
not  bound  by  this  report,  it  would  not  constitute  evidence  of  the  facts 
alleged  therein.    It  must  the'refore  be  stricken  out. 

[28]  Exhibit  N  consists  of  certified  copies  of  the  "three  informa- 
tions hereinbefore  referred  to  for  violations  of  the  Insecticide  Act." 
Inasmuch  as  I  have  already  held  that  the  violations  themselves  are 
irrelevant,  the  informations  must  be  stricken  from  the  pleading. 

[24-28]  The  only  remaining  objection  is  the  objection  to  the  entire 
fifth  defense  of  privilege  under  the  Penal  Law  (Consol.  Laws,  c.  40). 
It  is  substantially  in  the  same  form  as  the  previous  plea  of  privilege, 
except  in  its  conclusion.  In  its  conclusion  it  sets  forth  that  upon  3ie 
foregoing  recited  facts  the  said  letter  of  April  15,  1919,  *'was  and  is, 
and  defendant  claims  it  to  be,  a  privileged  communication  within  the 
meaning  of  the  statute  known  as  section  1350  of  the  Penal  Law,  which 
reads  as  follows,"  etc.  There  can  be  no  doubt  but  that  this  is  an  al- 
legation of  a  conclusion  of  law,  and  as  such  has  no  place  in  the  answer, 
and  the  only  serious  argument  made  by  the  defendant  for  its  retention 
is  that  it  is  harmless,  and  should  be  regarded  only  as  a  prayer  for  re- 
lief. It  is,  of  course,  not  a  prayer  for  relief,  but  is  rather  a  designa- 
tion of  the  legal  effect  of  the  defense,  and  is  therefore  a  conclusion 
which  the  court  must  draw  for  itself. 

The  court  should  not  upon  this  application  consider  whether  the 
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penal  statute  is  applicable  to  a  civil  suit;  but  there  can  be  no  doubt 
that,  if  it  is  applicable,  the  court  must  take  judicial  notice  of  the  stat- 
ute and  its  terms.  Except,  therefore,  for  the  legal  conclusion,  this  de- 
fense differs  in  no  respect  from  the  previous  plea  of  justification,  and 
the  court  would  be  bound  to  give  the  penal  statute  its  due  force  under 
the  earlier  defense,  even  if  tihe  fifth  defense  were  not  pleaded.  The 
case,  therefore,  presents  the  anomalous  situation  of  an  answer  which 
contains  two  defenses,  which  are  not  only  exactly  the  same  in  their 
legal  effect,  but  which  contain  exactly  the  same  allegations  of  fact 
For  this  reason  the  plaintiff  has  moved  to  strike  out  the  entire  defense. 
From  the  practical  standpoint  it  is  clear  that  a  verbatim  repetition  of 
an  entire  defense  is  entirely  redundant ;  but  the  defendant  maintains 
that  under  repeated  decisions  of  the  courts  of  this  state  an  entire  de- 
fense can  never  be  stricken  out  for  irrelevancy  or  redundancy.  Those 
decisions  are  of  course  binding  upon  this  court,  but  in  my  opinion 
they  have  no  application  in  this  case.  The  sufficiency  of  an  entire 
defense  cannot  be  tested  upon  a  motion  to  strike  out  as  irrelevant 
and  redundant,  because,  where  a  defendant  has  pleaded  facts  which 
he  deems  sufficient  to  constiute  a  defense  to  the  cause  of  action,  he  is 
entitled  to  have  the  sufficiency  of  such  defense  tested  in  an  orderly  way 
by  demurrer  or  motion  for  judgment  on  the  pleadings. 

The  basis  of  the  rule  seems  to  be  that  the  defendant  may  raise  by 
answer  any  issues  which  he  desires.  The  question  of  whether  the  facts 
pleaded  are  sufficient  to  constitute  a  defense  is  in  effect  an  issue  of  law. 
The  courts  will  strike  out  from  a  pleading  as  irrelevant  and  redundant 
those  allegations  of  fact  which  can  have  no  possible  bearing  upon  the 
issue  of  law,  but  they  cannot  strike  out  the  entire  defense  by  which  the 
issue  of  law  is  sought  to  be  raised.  In  other  words,  the  court  must 
pass  upon  every  issue,  either  of  fact  or  law,  which  a  pleader  has  rais- 
ed, and  no  separate  defense  which  raises  any  question  of  law  can  log- 
ically be  considered  as  irrelevant.  If  in  the  present  case  the  court  or- 
ders the  entire  fifth  defense  to  be  stricken  out,  it  still  leaves  in  the  an- 
swer every  allegation  of  fact  which  may  be  considered  by  the  court 
upon  the  issue  of  justification,  because  all  such  facts  have  been  plead- 
ed in  the  earlier  defenses. 

The  opinions  of  the  cases  upon  which  the  defendant  relies  were 
never,  in  my  opinion,  intended  to  apply  to  stTch  a  condition,  or  to  au- 
thorize a  repetition  verbatim  of  previous  defenses.  If  the  plaintiff 
wishes  to  test  the  sufficiency  of  the  facts  pleaded  for  the  purpose  of 
showing  justification,  he  should  not  be  required  to  interpose  a  demur- 
rer to  each  repetition  of  the  same  facts.  No  possible  advantage  can 
accrue  to  the  defendant  from  such  a  repetition,  and  the  entire  fifth 
defense  should  therefore  be  stricken  out. 

Motion  is  therefore  granted  to  the  extent  that  the  parts  of  the  com- 
plaint denominated  in  the  moving  papers  under  the  following  headings  * 
are  stricken  from  the  answer:  la  (except  denials  of  allegations  con- 
tained in  paragraphs  3,  4,  6,  7,  8,  11,  and  12  of  the  complaint)  lb,  Ic, 
Id,  le,  If,  2a  (except  denials  of  allegations  contained  in  paragraphs 
3,  4,  6,  7,  8,  11,  and  12  of  the  complaint),  2b,  2c,  2d,  2e,  2f,  3a  (ex- 
cept denials  of  allegations  contained  in  paragraphs  3  and  4  of  the 
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complaint),  3b,  3c,  3d,  3e,  3f ,  3g,  3h,  3i,  3/,  3m,  3n,  3o,  3p,  4a  (except 
denials  of  allegations  contained  in  paragraphs  3,  4,  6,  7,  8,  10,  11,  12, 
and  15  of  the  complaint;,  4b,  4c,  4d,  and  S. 


a89  ApiK  Mv.  286) 

WEST  VTBGINTA  PULP  ft  PAPER  CO.  OF  DELAWARE  Y.  PECK, 
Superintendent  of  Public  Works,  et  aL 

(Supreme  Court,  Appellate  Division,  Third  Department.     November  12,  81, 

1919.) 

1.  Navioablb  watebs  ^=>3 — Revocation  op  consent  to  constbuction  op 

DAM. 

Barge  Canal  Act,  §  3,  canalizing  Hudson  river,  held  to  revoke  any 
consent  given  to  construction  of  dam  on  river  by  Laws  1882,  p.  406,  and 
Laws  1900,  a  683. 

2.  Navigable  watebs  ^=s>22(3),  26(2)— Intebpebenob  with  nayioation  bt 

DAM. 

Where  state  gave  its  consent  under  Laws  1882,  c  406,  and  Laws  1900,  c. 
683,  to  location  of  dam  in  Hudson  river,  and  thereafter  canalized  the 
river  under  Barge  Canal  Act,  and  with  consent  and  acquiescence  of  dam 
owner  adapted  the  canal  to  the  dam,  any  change  in  the  dam  detrimental  to 
the  canal  was  unauthorized,  and  the  removal  by  state  of  flashboards 
placed  on  dam  after  construction  of  dam,  and  which  Impeded  navigation, 
was  not  trespass. 
8.  Naviqable  watebs  ^=937(4)— Title  to  thbead  or  stream:   navigability. 

Question  whether  patents  carried  title  to  the  thread  of  river,  In 
absence  of  language  indicating  such  a  purpose,  depends  on  the  naylgabili- 
ty  of  the  river  at  place  in  question,  the  criterion  as  to  navigability  being 
the  adaptability  of  river  In  its  entirety  for  the  purpose  of  transportation 
in  about  the  locality  of  the  place  in  question ;  it  being  unnecessary  that 
it  be  deep  enough  to  permit  passage  of  boats  at  all  portions  of  the  stream. 

4.  Public  lands  ^=s>l93 — Colonial  patents. 

Colonial  patent  passed  nothing  by  implication  or  not  expressed  in  un- 
equivocal language. 

5.  Navigable  watebs  €=»37(4) — Constbuction  op  patent;   title  to  bed  op 

STBEAM. 

Patentee  does  not  by  implication  take  the  bed  of  the  river  to  exclusion 
of  state;  every  Intendment  being  made  in  favor  of  state. 

6.  NaVIGABLB  WATEBS  «=5>37(7)— TlTLE  TO  BED  OP  BIVEB;    OOLONIAL  PATENT. 

Colonial  patent  granting  land  "on  both  sides"  of  river,  the  description 
of  which  begins  west  of  certain  river  and  does  not  mention  the  river  in- 
dependently of  one  or  both  of  its  "sides,**  held  to  give  patentee  no  title  to 
bed  of  river. 

7.  Evidence  ^=>28(1) — Judicial  notice. 

It  is  a  well-known  fact  that  the  colonial  government  as  a  matter  of 
.  policy  studiously  avoided  granting  the  river  bed. 

8.  BOUNDABIES  ^=S>8 — (^LOSING  OP  DESCBXFTION  IN  COLONIAL  PATENTS. 

Where  only  purpose  of  colonial  patent,  the  description  of  which  did 
not  close,  was  to  make  certain  the  boundaries  of  patent  previously  given, 
the  omitted  boundary  will  not  be  supplied;  the  straight  line  rule  being 
one  of  necessity,  applied  for  purpose  of  giving  effect  to  grantor's  intention, 
wben  that  intention  is  obvious,  and  to  prevent  a  nullification  of  the 
grant 

Appeal  from  Special  Term,  Saratoga  County. 
Action  by  the  West  Virginia  Pulp  &  Paper  Company  of  Delaware 
against  Duncan  W.  Peck,  individually  and  as  Superintendent  of  Pub- 
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lie  Works,  State  of  New  York,  and  others.  From  judgment  of  Su- 
preme Court  for  defendants,  after  a  trial  before  the  court  without  a 
jury  (104  Misc.  Rep.  172,  171  N.  Y.  Supp.  1065),  plaintiff  appeals. 
Affirmed. 

Robert  Frazier,  of  Mechanicville  (George  M.  Mackellar  and  Rob- 
ert Gerbracht,  Jr.,  both  of  New  York  City,  of  counsel),  for  appel- 
lant. 

Charles  D.  Newton,  Atty.  Gen.  (Edward  J.  Mone  and  John  D.  Mon- 
roe, Deputies  Atty.  Gen.,  of  counsel),  for  respondents. 

COCHRANE,  J.  Plaintiff  is  the  owner  of  a  dam  796  feet  long 
across  the  Hudson  river  at  Mechanicville.  It  also  owns  the  land  on 
both  sides  of  the  river  at  the  termini  of  the  dam.  As  originally  con- 
structed in  the  year  1882,  the  dam  was  16  feet  high.  In  the  year  1903 
the  Barge  Canal  Act  was  passed,  being  chapter  147  of  the  Laws  of 
that  year,  which  canalized  (section  3)  the  river  from  Water  ford  to 
Ft.  Edward.  Notwithstanding  that  legislation,  the  plaintiff  in  1904 
increased  the  height  of  its  dam  3  feet.  Subsequently  the  state,  in  the 
construction  of  the  Barge  Canal,  built  lock  No.  3  through  the  easterly 
end  of  the  dam,  and  dredged  the  bed  of  the  river  above  and  below  the 
dam  for  the  purposes  of  the  canal.  In  doing  so  the  state  officers  adopt- 
ed the  height  of  the  dam  at  that  time  as  the  basis  of  construction,  and 
built  thecanal  and  lock  to  conform  to  the  dam  as  it  then  existed.  At 
about  the  time  the  canal  and  lock  were  completed,  and  in  1913  the 
plaintiff  put  flashboards  on  the  dam,  raising  it  to  a  still  greater 
height  of  2^  feet.  These  flashboards  were  removed  by  the  defendants, 
acting  for  and  representing  the  state,  for  the  protection  of  the  canal. 
The  plaintiff  thereupon  instituted  this  action  to  restrain  the  defendants 
from  interfering  with  its  dam.  It  is  found  by  the  trial  justice  that  by 
reason  of  the  flashboards  the  Barge  Canal  could  not  be  safely  navigat- 
ed, nor  could  the  locks  or  canal  structures  withstand  the  water  pressure, 
and  that  they  were  jeopardized  and  their  usefulness  impaired.  This 
finding  is  not  criticized.  From  a  judgment  dismissing  the  complaint, 
the  plaintiff  appeals. 

The  dam  was  built  pursuant  to  chapter  406  of  the  Laws  of  1882, 
which  purported  to  authorize  its  construction.  Chapter  683  of  the 
Laws  of  1900  was  passed  to  legalize  the  erection  of  the  dam,  and  pur- 
ports to  give  the  plaintiff's  predecessor  certain  rights  in  respect  there- 
to. It  has  been  found  by  the  trial  justice  that  neither  of  these  acts 
operated  to  confer  title  to  the  plaintiff  or  its  predecessor  in  respect  to 
the  river  or  its  bed.  It  is  unnecessary  to  consider  the  effect  of  either 
of  those  legislative  enactments,  because  the  plaintiff  expressly  disclaims 
any  rights  thereunder,  except  as  they  may  have  constituted  a  license 
or  permission  for  the  construction  of  the  dam.  The  position  of  the 
plaintiff  is  stated  in  its  brief  as  follows: 

**The  act  of  1900  did  not,  any  more  than  the  act  of  1882,  confer  upon  the 
plaintiff's  predecessor  the  right  to  maintain  a  dam.  The  plaintUTs  predeces- 
sor in  title  had  a  right  to  erect  and  maintain  the  dam,  irrespective  of  any  leg- 
islative permission  by  virtue  of  its  ownership  of  the  uplands  and  the  bed  of 
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a  nontldal,  nonnavigable  stream.  •  •  *  The  plaintiff  does  not  and  has  not 
at  any  time  claimed  the  ownershJf)  of  the  bed  of  the  river  by  virtue  of  either  of 
these  acts.'* 

[1]  The  plaintiff  does  contend,  however,  that,  even  assuming  the 
ownership  of  the  state  in  the  bed  of  the  river,  the  ^tate  could  not  in- 
terfere with  the  dam  without  legislative  authority,  because  it  had  grant- 
ed its  consent  to  the  location  of  the  dam  in  the  river  by  the  acts  of  1882 
and  1900,  and  that  such  consent  has  not  been  revoked.  The  Barge 
Canal  Act  (chapter  147  of  the  Laws  of  1903)  in  section  3  specifically 
states : 

'The  ronte  of  the  Ghamplain  Canal  as  improved  shall  be  as  follows:  Be- 
ginning in  the  Hudson  river  at  Wiaterford,  thence  up  the  Hudson  river  canal- 
ized to  near  Ft  Edward,"  etc. 

Here  is  a  distinct  declaration  of  legislative  authority  to  use  the  river 
for  canal  purposes,  and  constitutes  a  revocation  of  any  license  or  con- 
sent theretofore  granted.  The  act  of  1903  provides  in  what  manner 
property  may  be  appropriated  for  the  construction  of  the  canal,  and 
the  plaintiff  claims  that,  because  the  state  did  not  make  its  survey  and 
map  and  file  the  same,  and  otherwise  comply  with  the  methods  and 
procedure  specified  by  the  statute,  therefore  there  has  been  no  appro- 
priation, and  the  state  is  a  trespasser.  Compliance  with  those  statutory 
requirements  was  necessary  only  when  the  state  appropriated  the  prop- 
erty of  others.  It  was  unnecessary  for  the  state  to  make  an  appropria- 
tion of  land  or  water  which  it  already  owned.  If  it  owned  the  bed  of 
the  river,  and  had  the  right  to  navigate  the  waters  of  the  river,  no 
appropriation  of  the  same  was  necessary,  and  the  declaration  by  the 
Legislature  of  its  intention  to  canalize  the  river  was  a  sufficient  revoca- 
tion of  any  previous  consent  to  the  location  of  the  dam  in  the  river. 

[2]  Furthermore,  I  think  the  plaintiff  entirely  misses  the  point. 
The  defendants  have  not  interfered  with  the  dam  as  it  existed  when 
the  canal  was  constructed,  but  only  with  changes  made  to  the  dam 
since  the  construction  of  the  canaL  In  the  construction  of  the  canal 
and  the  lock  through  the  dam,  and  in  conforming  such  construction  to 
the  dam  as  it  then  existed,  the  state  seems  to  have  had  the  consent  and 
acquiescence  of  the  plaintiff.  There  is  certainly  no  evidence  of  any 
protest  or  objection.  We  must  here  assume  that  the  method  of  con- 
struction and  the  utilization  o£  the  dam  for  the  purposes  of  the  canal, 
and  the  adaptability  of  the  latter  to  the  former,  were  mutually  agree- 
able to  the  plaintiff  and  the  state.  The  canal,  therefore,  was  properly 
built  with  reference  to  the  plaintiff's  dam,  and,  assuming  the  canal  to 
be  on  the  property  of  the  state,  any  change  in  the  dam  detrimental  to 
the  canal  was  unauthorized.  The  question  is  not  as  to  the  right  of  the 
state  to  interfere  with  the  dam  as  it  existed  when  the  canal  was  built, 
but  the  question  is  as  to  the  right  of  the  plaintiff  to  so  change  its  dam  af- 
ter the  canal  was  built  as  to  destroy  it  or  impair  its  usefulness.  Any 
question  as  to  the  liability  of  the  state  for  utilizing  the  dam  is  not  pre- 
sented on  this  appeal,  and  we  refrain  from  expressing  any  opinion  in 
reference  thereto.  On  the  record  here  presented,  we  are  required  to 
assume  that  the  plaintiff  acquiesced  in  the  use  of  its  dam  by  the  state. 
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and  liability  of  the  state  for  so  doing  is  not  now  an  issue.  But,  assum- 
ing that  the  bed  of  the  river  was  owned  by  the  state,  and  assuming,  as 
we  must  from  this  record,  that  there  was  an  acquiescence  by  the  plain- 
tiff in  the  utilization  of  its  dam  by  the  state  for  the  purposes  of  the 
canal,  no  trespass  was  committed  by  the  defendants  in  removing  the 
flashboards  placed  on  the  dam  after  the  construction  of  Jthe  canal. 

[3]  The  plaintiff  further  contends  that  the  state  never  had  title  to 
the  bed  of  the  river  at  the  site  of  the  dam,  because  of  the  effect  of  two 
colonial  patents  before  New  York  became  a  state.  Before  considering 
those  patents,  it  is  appropriate  to  consider  the  question  of  the  navigabil- 
ity of  the  Hudson  river  at  the  locus  in  quo,  because  on  this  question 
depends  largely  the  effect  of  those  patents,  as  to  whether  or  not  they 
carried  the  title  of  the  adjoining  uplands  to  the  thread  of  the  stream, 
in  the  absence  of  language  indicating  such  a  purpose.  Fulton  Light, 
Heat  &  Power  Co.  v.  State  of  New  York,  200  N.  Y.  400,  413,  94  N.  E. 
199,  37  L.  R.  A.  (N.  S.)  307;  Danes  v.  State  of  New  York,  219  N.  Y. 
67,  113  N.  E.  786;  People  v.  Page,  39  App.  Div.  110,  56  N.  Y.  Supp. 
834,  58  N.  Y.  Supp.  239.  The  plaintiff  strenuously  urges  that  the 
river  at  Mechanicville  is  not  navigable.  There  is  much  judicial  litera- 
ture on  the  navigability  of  the  Hudson  above  tidal  influence  and  the 
Mohawk,  and  the  question  I  think  is  settled,  and  justifies  little  discus- 
sion from  an  original  standpoint.  I  shall  therefore  merely  refer  to  a 
few  cases  which  seem  to  bear  with  special  pertinency  on  the  situation 
at  Mechanicville. 

Stillwater  is  less  than  three  miles  above  the  plaintifTs  dam.  Between 
the  two  places  are  Fonda's  Rapids,  mentioned  in  the  evidence.  If  the 
river  is  navigable  at  one  end  of  the  rapids,  it  would  seem  to  follow  that 
it  is  also  navigable  at  the  other  end.  More  than  a  century  ago,  in  the 
case  of  Palmer  v.  Mulligan,  3  Caines,  307,  2  Am.  Dec.  270,  Chief  Jus- 
tice Kent  said: 

"The  Hudson  at  StUlwater  is  capable  of  being  held  and  enjoyed  as  private 
property,  but  It  Is,  notwithstanding,  to  be  deemed  a  public  highway  for  public 
uses,  such  as  that  of  rafting  lumber,  to  which  purpose  it  has  heretofore  been, 
and  still  Is,  beneficially  subservient.  To  obstruct  this  and  other  public  uses 
of  the  river,  by  dams,  etc.,  would  be  a  nuisance." 

In  the  same  case  it  was  said  by  Spencer,  J. : 

**I  cannot,  however,  but  consider  it  as  a  common  highway ;  Independent  of 
Its  being  navigable  with  smaU  craft  and  rafts  above  the  place  in  dispute,  the 
Legislature  have  constantly  considered  this  river  as  public,  and  common  to 
all  the  citizens  of  the  state  above  tide  water,  and  above  StUlwater.  They 
have  granted  Islands  In  this  river  at  Glens*  Falls,  and  in  the  town  of  Greoi- 
wlch.  In  Washington  county." 

A  few  years  later  it  was  even  held  that  the  Batten  Kill,  a  tributary 
of  the  Hudson  about  20  miles  above  Mechanicville,  and  which  figures 
prominently  in  the  said  patents,  was  a  public  highway.  Shaw  v.  Craw- 
ford, 10  Johns.  236.  In  Harris  v.  Thompson,  9  Barb.  350,  it  was  said 
of  the  river  at  Ft.  Miller,  many  miles  above  the  plaintiff's  dam : 

''The  Hudson  River  at  the  location  of  the  dam  in  question  is  a  pubUc  liver 
for  the  purposes  of  navigation ;  or  as  it  is  termed  a  public  highway." 
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The  navigability  of  the  river  above  the  plaintiff's  dam  has  been 
judicially  recognized  for  too  long  a  time  to  be  now  questioned.  The 
plaintiff,  however,  goes  further  in  its  contention,  and  urges  that,  even 
though  the  river  be  navigable  above  and  below  the  site  of  its  dam,  it  is 
not  navigable  at  that  particular  place.  That  is  much  too  narrow  a  view 
of  the  situation.  A  stream  may  be  navigable  in  some  of  its  stretches 
and  not  navigable  in  others ;  but  that  is  not  the  condition  at  Mechanic- 
ville.  The  criterion  is  the  adaptability  of  the  river  in  its  entirety  for 
the  purposes  of  transportation  in  about  the  locality  of  the  place  in 
question. 

"In  order  to  be  navigable.  It  Is  not  necessary  that  It  should  be  deep  enough 
to  admit  the  passage  of  boats  at  aU  portions  of  the  stream.  St.  Anthony 
Palls  Water  Power  Company  v.  St.  Paul  Water  Commissioners,  168  U.  S.  349 
[18  Sup.  Ot  157,  42  L.  Ed.  497];  Morgan  v.  King,  35  N.  Y.  454  [91  Am.  Dec. 
58]."    Danes  v.  State  of  New  York,  219  N.  Y.  67,  71, 113  N.  E.  786,  787. 

It  has  been  held  that  the  falls  of  Niagara  do  not  qualify  or  distin- 
guish in  that  locality  the  river  in  respect  to  its  general  character  as  a 
navigable  river.  Matter  of  Commissioners  of  State  Reservation  at 
Niagara,  37  Hun,  537.    Of  the  Mohawk  it  has  been  said : 

"That  the  Mohawk,  at  the  particular  place  In  controversy,  is  not  in  fact 
navigable,  does  not  change  or  affect  Its  general  legal  character  as  a  navigable 
river,  and  take  It  out  of  this  doctrine.  A  river  navigable  In  law  does  not 
change  Its  legal  character  because  at  particular  localities  it  is,  in  fact, 
nonnavigable."  People  v.  Page,  39  App.  Dlv.  110,  117,  56  N.  Y.  Supp.  834,  68 
K  Y.  Supp.  239. 

And  in  Canal  Appraisers  v.  State,  17  Wend.  571,  it  is  stated  in  the 
headnote : 

"If,  In  the  improvement  of  the  navigation  of  a  public  river,  the  waters  of  a 
tributary  stream  are  so  much  raised  as  to  destroy  a  valuable  mill  site  situate 
thereon,  and  the  stream  be  generally  navigable,  although  not  so  at  the  par- 
ticular locaUty  of  the  mill  site,  the  owner  is  not  entitled  to  damages  within 
the  {HTovisions  of  the  canal  laws  directing  compensation  to  be  made  for  private 
property  taken  for  pubUc  use." 

I  think  it  should  be  held  and  found  as  a  fact  without  any  qualifica- 
tion that  the  river  at  the  locus  in  quo  is  a  navigable  stream,  and  the 
patents  should  be  construed  accordingly. 

We  turn,  now,  to  a  consideration  of  the  said  patents.  The  first  was 
granted  by  Colonial  Gov.  Dongan  in  the  year  1684  to  private  individ- 
uals, and  conveyed  land  by  the  following  description : 

"A  Gertaine  Tract  or  ParceU  of  Land  scituate  lyeing  and  being  to  the 
North  of  Albany  on  both  sides  of  Hudsons  River  beginning  at  the  uppermost 
limitts  of  the  land  bought  formerly  by  Goose  Garretsen  and  PhUlip  Peterse 
Schuyler  being  a  Creeke  caUed  Tloneen  de  houwe  which  is  the  Southermost 
Bounds  of  the  said  Lands  and  from  thence  up  both  sides  of  the  River  Norther- 
ly to  a  Creeke  or  KlU  on  the  East  side  of  the  River  called  Tionoon  de  houwe 
the  Land  on  said  Creeke  Included  keeping  the  same  Length  on  the  West 
Bide  of  the  River  and  soe  Runnes  East  and  West  into  the  woods  as  farr  as 
the  Indians  Right  and  Title  to  the  within  menconed  Land  afore  recited  as 
by  a  Certaine  writeing  or  Indian  Deed  bearing  Date  the  26th  Day  of  July  in 
the  thirty  fifth  Yeare  of  his  Matles  Reigne  1683  Relacon  being  thereunto  had 
doth  more  fuUy  and  at  Large  appeare.** 
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The  "Tioneen  de  houwe"  is  Anthony's  Kill,  a  tributary  of  the  Hud- 
son on  the  westerly  side  at  Mechanicville,  about  3,650  feet  below  the 
plaintiff's  dam.  The  "Tionoon  de  houwe"  is  the  Batten  Kill,  a  tribu- 
tary of  the  Hudson  on  the  easterly  side  and  about  22  miles  above  An- 
thony's Kill. 

[4,  5]  The  rule  is'  well  established  that  nothing  passes  in  such  grants 
as  the  above  by  implication,  or  except  such  as  is  expressed  in  unequiv- 
ocal language.  The  patentee  does  not  by  implication  take  the  bed  of 
the  river  to  the  exclusion  of  the  state.  Every  intendment  is  to  be  made 
in  favor  of  the  state.  Canal  Commissioners  v.  People  ex  rel.  Tibbits, 
5  Wend.  423,  463;  People  v.  Page,  39  App.  Div.  110,  118,  56  N.  Y. 
Supp.  834,  58  N.  Y.  Supp.  239;  Langdon  v.  Mayor,  93  N.  Y.  129,  145; 
People  V.  New  York  &  Staten  Island  Ferry  Co.,  68  N.  Y.  71,  71  \ 
Sage  V.  Mayor,  154  N.  Y.  61,  81,  47  N.  E.  1096,  38  L.  R.  A.  606,  61 
Am.  St.  Rep.  592;  Dermott  v.  State  of  New  York,  99  N.  Y.  101, 
1  N.  E.  242. 

[B,  7]  In  the  light  of  such  rule  we  must  construe  the  above  descrip- 
tion, and,  thus  construed,  it  does  not  in  terms  or  by  implication  convey 
the  bed  of  the  river.  Nothing  appears  from  the  grant  indicating  such 
an  intent.  It  is  a  well-known  fact  that  the  colonial  government  as  a 
matter  of  policy  studiously  avoided  granting  the  river  bed  (Canal 
Commissioners  v.  People  ex  rel.  Tibbits,  5  Wend.  423,  460),  and  it  is 
extremely  improbable  that  Gov.  Dongan  in  this  instance  departed  from 
that  policy  to  the  extent  of  conveying  22  miles  of  river  bed  in  a  single 
grant  to  private  individuals ;  there  being  nothing  to  indicate  any  rea- 
son therefor. 

.  The  plaintiff  presses  on  our  consideration  the  recent  case  decided 
by  us  of  Haselo  v.  State  of  New  York,  187  App.  Div.  804,  175  N.  Y. 
Supp.  850.  There  is  no  similarity  between  the  two  cases.  In  the  first 
place  it  was  pointed  out  by  us  that,  the  patentee  in  that  case  being  a 
political  subdivision  of  the  colony,  the  rule  of  presumption  in  favor 
of  the  state  does  not  apply.  But  the  crucial  point  in  that  case  was 
that  the  point  of  beginning  of  the  description  as  fixed  by  us  was  in  the 
river,  and  it  was  said:  ''From  this  point  all  the  measurements  pro- 
ceed." The  entire  argument  rested  on  that  feature  of  the  case.  In 
the  instant  case  the  description  clearly  begins  west  of  the  river;  and 
the  river  is  never  mentioned  in  the  description  independently  of  one 
or  both  of  its  "sides." 

The  other  patent  is  known  as  the  Queen  Anne  or  Lord  Combury 
patent,  and  was  granted  in  the  year  1708  to  the  Dongan  patentees  or 
their  successors,  and  is  confirmatory  of  the  Dongan  patent.  The  de- 
scription begins  "att  the  South  side  of  the  Mouth  of  a  Certain  Creeck 
on  the  West  side  of  Hudsons  River  Comonly  called  by  the  Indians 
Tionoondehowe  &  by  the  Christians  Anthonys  Kill,"  and  extends 
westerly  into  the  woods  6  miles  from  the  river  thence  northerly  paral- 
lel with  the  river  to  a  point  opposite  the  north  side  of  the  Batten  Kill, 
and  then  by  a  straight  line  east  to  the  north  side  of  the  mouth  of  the 
Batten  Kill,  and  thence  still  further  east  6  miles  into  the  woods  on  the 
east  side  of  the  river,  thence  southerly  parallel  with  the  river  and  6 
miles  distant  therefrom  "untill  it  Come  Opposite  to  and  Bear  East  Six 
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Miles  Distant  from  the  North  side  of  the  Mouth  of  Schaackook  Kill 
which  is  the  Bounds  of  Schaackook  Patent  Late  belonging  to  Henry 
Van  Renslaer."  The  Schaackook  Kill  is  the  Hoosick  river,  a  tribu- 
tary of  the  Hudson  on  the  easterly  side,  about  9,000  feet  above  the 
plaintiff's  dam,  and  considerably  more  than  2  miles  above  the  mouth 
of  Anthony's  Kill.  The  northerly  boundary  of  this  patent  crosses 
the  river.  Not  so  the  southerly  boundary.  There  is  no  southerly 
boundary  east  of  the  river.  Mr.  Justice  Whitmyer,  before  whom  the 
case  was  tried,  reasons  with  much  plausibility  that  the  purpose  of  this 
patent  was  to  define  the  easterly  and  westerly  boundaries,  which  in 
the  Dongan  patent  were  vaguely  and  indefinitely  located,  and  that  the 
omission  of  the  southerly  boundary  east  of  the  river  was  intentional. 
104  Misc.  Rep.  172,  171  N.  Y.  Supp.  1065.  I  am  in  accord  with  his 
conclusion  in  that  respect,  and  deem  it  tmnecessary  to  repeat  the  argu- 
ment here. 

I  will,  however,  consider  the  question  from  another  standpoint. 
The  plaintiff  urges  that  the  omission  was  unintentional,  and  that  the 
omitted  boundary  line  should  be  supplied.  If  we  yield  to  this  argu- 
ment, and  attempt  to  supply  the  missing  boundary,  we  nevertheless 
meet  with  insuperable  obstacles.  In  the  patent  the  description  ter- 
minates six  miles  easterly  of  "the  North  side  of  the  Mouth  of 
Schaackook  Kill  which  is  the  Bounds  of  Schaackook  Patent  Late  be- 
longing to  Henry  Van  Renslaer."  This  Schaackook  or  Van  Rensse- 
laer patent  was  granted  by  Gov.  Fletcher  in  the  year  1698,  after  the 
Dongan  patent  It  encroached  upon  the  southerly  part  of  the  prop- 
erty on  tiie  east  side  of  the  river  previously  granted  by  the  Dong^an 
patent  to  the  extent, of 'more  than  two  miles.  I  quote  from  the  plain- 
tiff's brief: 

"The  Question  of  ^croachment  was  settled  between  the  patentees  under  the 
two  patents  or  their  assigns,  by  a  conveyance  from  the  Saratoga  pataitees  to 
the  Schaackook  patentees  of  a  part  of  the  southerly  portion  of  the  Saratoga 
patents" 

— ^the  Saratoga  patentees  manifestly  referring  to  the  Dongan  patent- 
ees or  their  successors.  The  Queen  Anne  patent  recognizes  that  the 
title  south  of  the  Schaackook  Kill  (Hoosick  river)  is  in  Van  Rensselaer, 
because  it  recites  the  same  as  "belonging  to  Henry  Van  Renslaer." 
It  is  obvious,  therefore,  that  a  straight  line  connecting  the  termini  of 
the  description  in  the  Queen  Anne  patent  would  cross  land  therein 
referred  to  as  **belonging  to  Henry  Van  Renslaer." 

[8]  But  the  plaintiff  urges  further  that  we  should  connect  the  ter- 
mini by  extending  a  broken  line  around  the  land  of  the  Van  Rensse- 
laer patent.  The  straight  line  rule,  or  in  this  case  the  broken  line 
rule,  is  a  rule  of  necessity,  applied  for  the  purpose  of  giving  effect  to 
the  grantor's  intention,  when  that  intention  is  obvious,  and  to  prevent 
a  nullification  of  the  grant.  Such  rule,  therefore,  has  no  applicability 
here,  because  without  it  the  Queen  Anne  patent  is  not  a  nullity,  but 
is  effective  to  make  certain  the  easterly  and  westerly  boundaries  of 
the  Dongan  patent,  and  no  other  intent  is  obvious. 

But  if  we  attempt  to  apply  the  rule,  it  by  no  means  follows  that  the 
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supplied  boundary  should  cross  the  river.  It  certainly  should  not  do 
so,  unless  we  can  discover  that  such  was  the  intention,  and,  as  we  have 
already  seen,  a  contrary  intent  must  be  presumed.  Every  reason 
against  such  an  intention  in  respect  to  the  Dongan  patent  exists  like- 
wise in  respect  to  the  Queen  Anne  patent.  If  we  supply  the  omitted 
boundary  as  extending  along  the  northerly  boundary  of  the  Van  Rens- 
selaer patent  to  the  easterly  side  of  the  river,  and  stop  there,  we  have 
a  complete  grant  and  a  valid  and  effectual  conveyance.  Furthermore, 
it  is  impossible  to  determine  whether  this  supplied  broken  line  should 
cross  the  river  at  the  Hoosick,  about  9,000  feet  north  of  the  plaintiff's 
dam,  and  then  follow  dov^m  the  westerly  side  of  the  river  to  the  pomt 
of  beginning,  or  whether  it  should  follow  the  easterly  side  of  the 
river  to  a  point  opposite  Anthony's  Kill  and  make  its  crossing  there. 
In  the  former  case  the  bed  of  the  river  at  plaintiff's  dam  would  be 
effectually  excluded.  I  know  of  no  rule  which  will  assist  the  plain- 
tiff out  of  its  dilemma.  The  Queen  Anne  patent  undoubtedly  was  an 
effective  instrument  for  certain  purposes,  but  it  clearly  did  not  have 
the  effect  of  conveying  the  bed  of  the  river  at  the  location  of  the 
plaintiff's  dam. 

It  follows  that  the  trial  justice  properly  denied  injunctive  relief  to 
the  plaintiff,  and  that  the  judgment  should  be  affirmed,  with  costs. 
This  court  disapproves  of  any  finding  to  the  effect  that  the  river  at 
the  location  of  the  plaintiff's  dam  is  not  navigable  in  fact,  and  finds  as 
a  fact  that  the  river  at  that  place  is  and  was  navigable  in  fact  and  in 
law.    All  concur. 


a06  Misc.  Bep.  621) 

LEVETT  V.  DBAPEIL 

(City  Court  of  New  York,  Trial  Term.    September  16,  1919.) 

CABBn&BS    ^S»151 — ^POBTina    OF    SCHXDUUB   AT    "omCOB^' ;     UMITATIOir    OF  UA- 
BILITT. 

Under  Public  Service  Commissions  Law,  |  28,  reqniiing  posUng  of 
schedules  of  rates  by  carrier  In  every  station  or  office,  a  trani^^  or  ti- 
press  company,  sued  for  loss  of  trunk,  could  Invoke  schedule  limitation  of 
liability  to  $150  for  each  piece  of  baggage,  where  such  schedule  was  duly 
posted  In  each  of  Its  two  offices  on  main  floor  of  terminal,  althou^  not 
posted  at  small  movable  desk  on  mezzanine  floor  of  terminal,  used  by  de- 
fendant's agent  In  writing  out  baggage  receipts,  including  plalntlifs  n- 
celpt ;  such  desk  not  being  an  "office,"  within  the  statute. 

[Ed.  Note.— For  other  definitions,  see  Words  and  Phrases.  FUst  and 
Second  Series,  Office.] 

Action  by  Mary  W.  Levett  against  Samuel  W.  F.  Draper,  as  Presi- 
dent of  the  New  York  Transfer  Company,  Dodd's  Express,  a  joint- 
stock  association.    Judgment  for  plaintiff. 

See,  also,  106  Misc.  Rep.  497,  174  N.  Y.  Supp.  721 ;  174  N.  Y.  Supp. 

725. 

Lee  &  Wadsworth,  of  New  York  City  (Joseph  Day  Lee,  of  New 
York  City,  of  counsel),  for  plaintiff. 

Hill,  Lockwood  &  Redfield,  of  New  York  City  (R.  L.  Redfield,  of 
New  York  City,  of  counsel),  for  defendant. 

^=>For  other  caBes  sm  same  topic  &  KBY-NUMBBR  in  all  Key-Numbered  Dlgeeto  ft  Index* 
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VALENTE,  J.  This  case  was  tried  before  me  without  a  jury.  As 
the  parties  have  agreed  by  stipulation  upon  the  material  facts,  it  is 
unnecessary  to  review  these  in  detail.  The  complaint  sets  forth  a  cause 
of  action  by  a  traveler  for  the  loss  of  her  trunk  and  contents  thereof, 
which  defendant  undertook  to  carry  from  the  Pennsylvania  Terminal 
to  plaintiff's  residence,  at  No.  1  West  Seventy-Second  street,  New 
York  City.  The  defense  relied  upon  at  the  trial  was  that  defendant 
had  duly  filed  and  posted  its  schedule  of  rates  as  required  by  Public 
Service  Commissions  Law  (Laws  1910,  c.  480;  Consol.  Laws,  c.  48) 
§  28;  that  by  said  schedule  defendant  had  limited  its  liability  to  the 
sum  of  $150  for  each  piece  of  baggage;  that  plaintiff  must  be  pre- 
sumed to  have  knowledge  thereof ;  and  that  her  recovery  should  there- 
fore be  limited  to  said  sum.  At  the  first  trial  in  this  court  judgment 
was  rendered  in  favor  of  the  plaintiff  in  the  sum  of  $1,000.  After  the 
court's  decision  in  plaintiff's  favor,  but  prior  to  the  entry  of  judgment 
thereon,  plaintiff  made  a  motion  to  reopen  the  case,  in  order  that  tes- 
timony might  be  taken  upon  the  issue  whether  the  place  where  plaintiff 
received  her  baggage  receipt  was  an  "office"  of  the  defendant,  within 
the  purview  of  section  28,  so  as  to  require  the  posting  of  a  notice  of 
the  schedule  of  rates  thereat. 

Section  28  of  the  Public  Service  Commissions  l,aw  reads  in  part 
as  follows: 

"Such  schedules  shall  be  plainly  printed  In  large  type,  and  a  copy  thereof 
shall  be  kept  by  every  such  carrier  readUy  accessible  to  and  for  convenient  In- 
spection by  the  public  in  every  station  or  oflBce  of  such  carrier  where  passen- 
gers or  property  are  respectively  received  for  transportation,  when  such  sta- 
tion or  office  is  in  charge  of  an  agent,  and  in  every  station  or  office  of  such 
carrier  where  passenger  tickets  for  transportation  or  tickets  covering  sleeping 
or  parlor  car  or  other  train  accommodation  are  sold  or  biUs  of  lading  or  re- 
ceipts for  property  are  issued.  All  or  any  of  such  schedules  kept  as  aforesaid 
shall  be  immediately  produced  by  such  carrier  for  inspection  upon  the  demand 
of  any  person.  A  notice  printed  in  bold  type  and  stating  that  such  schedules 
are  on  fUe  with  the  agent  and  open  to  inspection  by  any  person  and  that  the 
agent  wiU  assist  any  such  person  to  determine  from  such  schedules  any  trans- 
portation rates  or  fares  or  rules  or  regulations  which  are  in  foree  shall  be 
kept  posted  by  the  carrier  in  two  public  and  conspicuous  places  in  every  such 
station  or  otUoe."    (Italics  mine.) 

This  section  formerly  required  the  posting  of  such  schedules  "in 
every  depot,  station  and  office  of  every  common  carrier  where  pas- 
sengers or  property  are  received  for  transportation."  Laws  1907,  c. 
429,  §  28.  But  in  1910  the  statute  was  modified  by  the  Legislature  so 
as  to  read  in  the  manner  above  quoted. 

On  the  motion  to  reopen  the  case  plaintiff  urged  that  the  notice  was 
not  posted  at  the  place  where  she  received  from  the  defendant  her 
baggage  receipt,  which  was  a  small  movable  desk  situated  in  the  mez- 
zanine floor  of  the  Pennsylvania  Terminal,  and  which  was  used  by  de- 
fendant's agent  for  the  purpose  of  writing  out  baggage  receipts.  It 
was  and  is  conceded,  however,  that  the  schedule  of  rates  was  duly 
posted  in  large  type  in  each  of  the  two  offices  of  the  defendant  on  the 
main  floor  of  the  Pennsylvania  Railroad  station.  The  learned  trial 
judge  who  presided  at  the  first  trial  in  this  court  denied  plaintiff's  mo- 
tion to  reopen  the  case.    Plaintiff  appealed  to  the  Appellate  Term  from 
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the  order  denying  her  motion.  Defendant  also  appealed  from  the 
judgment  entered  in  plaintiff's  favor.  Both  appeals  were  heard  by  the 
Appellate  Term  of  the  Supreme  Court  in  February,  1919.  The  learned 
Appellate  Term  reversed  the  judgment  entered  in  plaintiff's  favor,  but, 
instead  of  modifying  the  judgment,  so  as  to  limit  it  to  the  sum  of  $150, 
and  affirming  it  as  modified,  the  Appellate  Term  ordered  a  new  trial, 
saying: 

"It  may  be  that  the  place  where  the  defendant  gave  a  receipt  for  the  bag- 
gage does  not  constitute  an  office  within  the  meaning  of  the  statute,  and  that 
the  defendant  has  actually  posted  the  tarifEs  wherever  required  to  do  so.  This 
point,  however,  can  be  decided  better  at  the  trial  when  all  the  evidence  bearing 
upon  this  point  is  properly  presented."    106  Misc.  Rep.  497, 174  K.  Y.  Supp.  72L 

The  trial  held  before  me  was  for  the  purpose,  I  understand,  of  pass- 
ing upon  the  single  issue,  therefore,  whether  or  not  the  place  where 
plaintiff  received  her  baggage  check  from  the  defendant  was  an  **bffice" 
of  the  defendant  within  the  purview  of  section  28  of  the  Public  Serv- 
ice Commissions  Law,  supra,  so  as  to  require  a  notice  of  the  filing  of 
the  schedule  of  rates  to  be  posted  there.  I  have  reached  the  conclu- 
sion that  the  place  where  plaintiff  received  her  baggage  check  was  not 
an  office  within  the  fair  meaning  of  section  28.  It  appears  from  the 
conceded  facts  that  when  plaintiff  arrived  at  the  Pennsylvania  Terminal 
she  ascended  from  the  platform  where  the  trains  arrive  to  the  mez- 
zanine floor,  where  a  small  desk  2  feet  wide  and  30  inches  long  is  lo- 
cated. This  desk  has  the  name  of  the  defendant  company  painted  up- 
on it,  and  is  furnished  by  the  company  to  its  agent,  in  order  to  facili- 
tate bis  writing  out  baggage  receipts  for  the  accommodation  of  incom- 
ing passengers.  The  said  desk  is  not  fixed  to  the  floor,  nor  is  it  per- 
manently located  at  any  one  point,  but,  on  the  contrary,  is  moved  about 
freely  from  place  to  place  whenever  necessary.  It  is  conceded  that  no 
notice  of  the  filing  of  rates  was  posted  at  or  on  said  desk,  but  it  is  con- 
ceded that  notice  of  the  filing  of  rates  was  duly  posted  by  defendant  in 
each  of  its  two  offices  on  the  main  floor  of  the  said  Pennsylvania  Ter- 
minal Depot. 

As  I  understand  the  plaintiff's  contention,  she  urges  that  this  little 
movable  desk  was  an  "office"  within  the  meaning  of  section  28,  and  that 
the  failure  to  post  the  schedule  thereat  rendered  the  limitation  of 
liability  to  the  sum  of  $150,  contained  in  defendant's  schedule  of  rates, 
ineffectual  and  inoperative.  I  do  not  think  that  it  can  fairly  be  claimed 
that  the  desk  is  itself  an  "office"  within  the  meaning  of  this  section. 
Every  place  where  receipts  for  property  are  issued  is  surely  not  an  of- 
fice. Suppose  defendant's  baggage  agent  walked  through  the  train 
as  it  arrived  at  the  depot  and  issued  receipts  in  exchange  for  baggage. 
Could  it  fairly  be  argued  that  the  agent,  by  reason  of  issuing  said  re- 
ceipts, would  be  constituted  an  office  so  as  to  require  the  posting  of 
the  schedule  of  rates  in  two  conspicuous  places  upon  his  person?  It 
is  equally  true  that  defendant's  little  movable  desk  cannot  fairly  be  re- 
garded as  an  office.  Defendant's  office  was  its  regular  place  of  busi- 
ness in  the  Pennsylvania  Depot — the  place  where  its  business  was  regu- 
larly conducted.  At  said  office,  the  notice  was  duly  posted,  as  required 
by  statute.    A  place  where  receipts  for  baggage  are  issued  from  time 
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to  time,  which  is  also  a  place  where  some  of  the  business  of  the  com- 
mon carrier  is  conducted,  is  not,  in  my  judgment,  an  office  where  the 
notices  required  by  statute  are  to  be  posted,  and  I  think  that  the  de- 
fendant tias  sufficiently  posted  the  tariffs  in  such  places  as  it  is  re- 
quired to  do.  I  am  satisfied,  in  view  also  of  the  changed  wording 
of  the  statute,  that  the  defendant  has  sufficiently  complied  with  the 
intention  of  the  law,  since  its  schedules  were  kept  posted  by  it  "in  two 
public  and  conspicuous  places  in  the  station  or  office  maintained  by  it 
in  the  Pennsylvania  Railroad  Terminal/' 

The  learned  counsel  for  the  plaintiff  contends  that  section  28  of  the 
Public  Service  Commissions  ijaw  quoted,  supra,  was  enacted  by  the 
Legislature  for  the  purpose  of  affording  to  the  public  actual  notice  of 
the  contents  of  the  schedule  of  rates.  I  do  not  agree  with  this  conten- 
tion. In  fact  the  Supreme  Court  of  the  United  States  has  held  that 
a  schedule  of  rates  is  binding  even  though  no  notice  thereof  is  posted 
at  all.  Kansas  City  S.  R.  R.  v.  Carl,  227  U.  S.  639,  652,  33  Sup.  Ct 
391,  57  L.  Ed.  683;  Am.  Exp.  Co.  v.  U.  S.  Horseshoe  Co.,  244  U.  S. 
57,  65,  37  Sup.  Ct.  595,  61  L.  Ed.  990;  Boston  &  Maine  R.  R.  v.  Hook- 
er, 233  U.  S.  97,  34  Sup.  Ct.  526,  58  L.  Ed.  868,  L.  R.  A.  1915B,  450, 
Ann.  Cas.  1915D,  593.  Thus  in  the  Hodcer  Case,  supra,  the  court  spe- 
cifically held  that  the  schedule  had  the  force  of  law  and  was  binding 
upon  all  shippers,  irrespective  of  actual  knowledge.  This  point  has 
never  been  decided  by  flie  Court  of  Appeals  of  this  state,  but,  to  my 
mind,  the  decisions  of  the  United  States  Supreme  Court  in  constru- 
ing similar  legislation  are  not  to  be  lightly  passed  over. 

For  these  reasons  I  hold  that  judgment  should  be  awarded  to  the 
plaintiff  in  the  sum  of  $150,  but,  in  view  of  defendant's  offer  of  judg- 
ment, dated  June  7, 1918,  the  defendant  is  entitled  to  costs  as  from  said 
date.    Submit  decision  and  findings. 


a06  Misc.  Bep. 

KLINGBNSOHMIDT  Y.  MARTOOOI. 

<Git7  Ooiirt  at  New  Yofk,  Special  Torrn.      Angiist'  14,  1919.) 

1«   COBPORATXOnS   ^=s»181(7) — ^BlOHT   OT   STOOKHOLDBB   TO    YVBXFJXJf    BTATEMSRT 
or  COBPOBATB  ASaETB  AND  LZABUJTISS. 

Under  Stock  Corporation  Law,  (  69,  the  owner  of  5  per  oent  of  capital 
stock  of  a  domestic  corporation,  whether  a  director  or  not,  upon  written 
request  to  its  treasurer  or  chief  fiscal  officer,  has  absolute  right  to  a 
▼erifled  statement  of  corporate  assets  and  llabiUties,  and,  irrespective  ot 
his  motive,  may  maintain  an  action  against  the  treasurer  for  the  stat- 
utory penalty  for  his  failure  to  comply  with  such  request. 

2»  Corporations  ^=s>323 — Ofetcer's  liabilitt  fob  fsnaltt  ;  refusal  of  veri- 
fied STATEMENT  OF  ASSETS  AND  LIABILITIES. 

In  action  under  Stock  Corporation  Law,  {  69,  by  stockholder  owning  5 
I»er  cent,  of  capital  stock  of  domestic  corporation  for  penalty  for  treas* 
nrer's  refusal  to  comply  with  a  written  request  for  a  verified  statement 
of  assets  and  liabilities,  a  separate  defense  alleging  that  stockholder,  who 
was  a  director,  was  engaged  in  a  competing  business,  and  had  daily  ac> 
cess  to  books,  and  was  suing  in  bad  faith,  in  view  of  his  pending  suit  for 
salary,  contrary  to  an  agreement,  was  insufficient  as  a  matter  of  law. 

^ssFor  other  cases  see  same  topic  A  KBT-KUMBBR  in  all  Key-Numbered  Digests  ft  Indexes 
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Action  by  "Louis  Klingenschmidt  against  Michael  Martocci*  On 
motion  to  strike  out  separate  defense  in  an  answer.    Granted. 

Nathan  H.  Stone,  of  New  York  City,  for  plaintiff. 
Frederic  C.  Leubuscher,  of  New  York  City,  for  defendant 

VAIvENTE,  J.  This  is  a  motion  to  strike  out  the  separate  de- 
fense in  the  answer  on  the  ground  that  it  is  insufficient  as  matter  of 
law.  The  action  is  brought  under  section  69  of  the  Stock  Corpora- 
tion Law  of  New  York  (Consol.  Laws,  c/59),  against  the  defendant, 
as  treasurer  of  a  domestic  corporation,  to  recover  the  statutory  pen- 
alty because  of  defendant's  failure  to  deliver  to  plaintiff  a  venficd 
statement  of  the  corporate  assets  and  liabilities  pursuant  to  a  writ- 
ten demand  duly  served  upon  the  defendant  on  October  31,  1918. 
The  answer  contains  a  general  denial  of  the  material  allegations  of 
the  complaint,  and  also  contains  a  separate  defense,  in  which  it  is 
set  up  that  plaintiff  brings  this  suit  in  bad  faith.  This  separate  de- 
fense, briefly  summarized,  sets  forth  that  plaintiff  is  himself  a  di- 
rector; that,  although  a  director,  he  has  been  engaged  in  another 
business,  which  competes  with  the  business  of  the  corporation;  that 
he  is  bringing  an  action  against  the  corporation  for  arrears  of  sal- 
ary, although  it  had  been  agreed  not  to  press  the  corporation  for 
money;  that  plaintiff  has  daily  access  to  the  books  of  the  corpora- 
tion and  is  bringing  this  suit  in  bad  faith. 

[1]  Section  69  of  the  Stock  Corporation  Law  reads  as  follows: 

"Financial  Statement  to  Stockholders,— BtocViholderB  owning  five  per  centum 
of  the  capital  stock  of  any  corporation  other  than  a  moneyed  corx>oratlon,  not 
exceeding  one  hundred  thousand  dollars,  or  three  per  centum  where  it  exceeds 
one  hundred  thousand  dollars,  may  make  a  written  request  to  the  treasurer  or 
chief  fiscal  officer  thereof,  for  a  statement  of  its  affairs,  under  oath,  embradug 
a  particular  account  of  all  Its  assets  and  liabilities,  and  the  treasurer  shall 
make  such  statement  and  dellYer  it  to  the  person  presenting  the  request  within 
thirty  days  thereafter,  and  keep  on  file  for  twelve  months  thereafter  a  copy  of 
such  statement,  which  shall  at  aU  times  during  business  hours  be  exhibited  to 
any  stockholder  demanding  an  examination  thereof;  but  the  treasurer  or 
such  chief  fiscal  officer  shall  not  be  required  to  deliver  more  than  one  snch 
statement  in  any  one  year.  The  supreme  court,  or  any  Justice  thereof,  may 
upon  application,  for  good  cause  shown,  extend  the  time  for  making  and  de- 
Uvering  such  certificate.  For  every  neglect  or  refusal  of  the  treasurer  or  otber 
chief  fiscal  officer  thereof  to  comply  with  the  provisions  of  this  section  he  shall 
forfeit  and  pay  to  the  person  making  such  request  the  sum  of  fifty  dollars, 
and  the  further  sum  of  ten  dollars  for  every  twenty-four  hours  thereafter  until 
such  statement  shaU  be  furnished.*'    (Italics  mine.) 

It  will  be  noted  that  the  treasurer  is  given  no  discretion  as  to 
whether  he  shall  furnish  the  statement  or  not.  The  language  of  the 
statute  is  unmistakably  mandatory.  The  statute  apparently  contem- 
plates an  absolute  right  on  the  part  of  a  stockholder  owning  more 
than  5  per  cent,  of  the  capital  stock  to  such  statement,  and  contem- 
plates a  stockholder's  right  to  recover  the  statutory  penalty  in  the 
event  the  treasurer  fails  to  furnish  it.  Where  the  right  is  conferred 
by  statute  in  absolute  terms,  the  purpose  or  motive  of  the  stockholder 
is  not  material  in  an  action  to  recover  the  statutory  penalty.  A  clear 
legal  right  given  by  statute  to  the  stockholder  cannot  be  defeated  by 
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showing  an  improper  motive.  If  the  rule  were  otherwise  the  stock- 
holder would  be  driven  from  a  definite,  positive  right  given  him  by 
the  statute  to  a  realm  of  speculation,  indefiniteness,  and  uncertainty. 
There  is  no  authority  in  this  state,  so  far  as  I  am  aware,  upon  the 
point  raised  by  the  present  motion,  but  there  are  several  analogous 
cases.  In  Henry  v.  Babcock  &  Wilcox  Co.,  196  N.  Y.  302,  89  N.  E. 
942,  134  Am.  St.  Rep.  835,  a  stockholder  requested  permission  to 
inspect  the  stockbook  of  the  corporation.  The  treasurer  feared  that  the 
stockholder  had  an  improper  or  ulterior  motive,  and  requested  him  to 
state  his  purpose.  The  stockholder  refused  so  to  do,  and  sued  for  the 
statutory  penalty  provided  for  in  Stock  Corporation  Law,  §  33,  formerly 
section  53.  The  Court  of  Appeals  held  that  the  stockholder  was  en- 
titled to  recover  the  penalty,  irrespective  of  his  motive,  and  Willard 
Bartlett,  J.,  said  at  page  304  of  196  N.  Y.,  at  page  942  of  89  N.  E- 
(134  Am.  St  Rep.  835): 

"Section  63  of  the  Stock  Corporation  Law,  as  In  force  at  the  time  of  this 
trannction  (now  eection  38  of  diapter  69  of  the  OoneoUdated  Laws),  pro- 
vided that  every  foreign  corpoTatlon  having  an  otBce  for  the  transactioii  of 
business  in  this  state  should  keep  a  stockbook  containing  a  U9t  of  its  stock- 
holders, showing  their  places  of  residence,  the  number  of  shares  of  stock 
held  by  them  respectively,  etc.  It  farther  provided  as  follows :  'Such  stock- 
book  shall  be  open  daily,  dnring  business  hc^rs.  for  the  Inspection  of  its 
stockholders.  •  •  •  For  any  refusal  to  allow  such  book  to  be  inspected, 
such  corporation  and  the  officer  or  agent  so  refusing  shall  each  forfeit  the 
sum  of  two  hundred  and  fifty  dollars  (1250),  to  be  recovered  by  the  person  to 
whom  such  refusal  was  made.'  Laws  1892,  c.  688,  |  53,  as  amended  by 
Laws  1897,  C  884." 

And  at  page  305  of  196  N.  Y.,  at  page  943  of  89  N.  E.  (134  Am, 
St.  Rep.  835),  the  learned  judge  also  said: 

**No  doubt  the  Legislature  could  make  the  stoddiolder's  prlyilege  of  in- 
specticm  dependent  upon  the  motive  or  purpose  with  which  it  is  sought;  but 
it  has  not  seai  fit  to  do  so.  The  language  of  the  statute  is  plain  and  man- 
datory. It  recognizes  an  absolute  right  in  the  stockholder  and  imposes  an  ab- 
solute duty  upon  the  corporation  and  the  custodian  of  the  stockbook.  The  law 
requires  no  statement  or  proof  of  any  particular  intent  upon  the  part  of  the 
person  demanding  the  inspection.  He  must  be  a  stockholder  and  must  pre- 
fer his  request  during  business  hours ;  that  is  all.*' 

The  case  of  People  ex  rel.  Britton  v.  American  Press  Ass'n,  148 
App.  Div.  652,  133  N.  Y.  Supp.  216,  is  perfectly  consistent  with  the 
decision  of  the  Court  of  Appeals  in  the  Henry  Case.  In  the  Britton 
Case,  the  application  was  for  a  writ  of  mandamus  to  compel  the 
treasurer  of  a  corporation  to  permit  an  inspection  by  the  stockholder 
of  the  stockbook.  The  Appellate  Division,  First  'Department,  by  a 
divided  court,  distinguished  the  application  for  a  writ  of  mandamus 
from  an  action  to  recover  the  statutory  penalty,  holding  that  upon  an 
application  for  a  writ  of  mandamus  the  court  retained  its  discretion 
to  grant  or  refuse  the  writ,  whereas  the  right  to  the  statutory  pen- 
alty is  absolute.  In  making  this  distinction,  former  Justice  Scott, 
writing  for  the  majority  of  the  court,  said: 

"It  is  definitely  settled  that  the  motives  of  a  stockholder,  however  sinister, 
constitute  no  answer  to  an  action  by  him  to  recover  the  penalty  prescribed  by 
statute  for  the  refusal  of  a  corporation  to  exhibit  its  stock  book  upon  a 
proper  demand.    The  statute  recognizes  an  absolute  right  in  the  stockholder, 
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and  Imposes  an  absolute  duty  upon  the  corporation  and  the  costodian  of  tbe 
stock  book.  Henry  v.  Babcock  &  Wilcox  Co.,  196  N.  Y.  302  [89  N.  B.  942,  154 
Am.  St  Rep.  '835].  The  case  Just  dted  establishes  the  absolute  right  of  the 
stoddiolder  either  to  be  allowed  an  Inspection,  or.  If  that  be  doiled  him,  to  a 
recovery  of  the  penalty  prescribed  by  statute." 

[2]  Since  Stock  Corporation  Law,  §  69,  like  Stock  Corporation 
Law,'  §  33,  confers  on  the  stockholder  an  absolute  right  to  recover 
the  penalty,  the  defendant's  contention  herein  that  plaintiff,  in  seek- 
ing to  enforce  his  absolute  right,  is  proceeding  from  an  improper  mo- 
tive constitutes  no  defense  to  the  action  for  3ie  recovery  of  the  pen- 
alty. Nor  is  it  a  defense  that  plaintiflE  is  a  director  of  the  corpora- 
tion and  had  daily  access  to  its  hooks  and  records.  In  Townsend  v. 
Davis,  153  App.  Div.  599,  138  N.  Y.  Supp.  758,  it  was  held  that  sec- 
tion 69  applies  to  a  stockholder  who  is  a  director  as  well  as  to  a 
stockholder  who  is  not  a  director.  The  undoubted  intention  of  the 
Legislature  was  to  place  no  obstacle  in  the  way  of  a  stockholder  seek- 
ing to  obtain  such  a  statement,  and  the  only  condition  attached  is 
that  the  applicant  should  own  5  per  cent,  of  the  capital  stock  of  the 
company  and  make  his  demand,  as  it  concededly  has  been  made  here- 
in, in  due  and  proper  cbanner.  For  these  reasons  I  feel  constrained  to 
grant  the  motion.    No  cosfs. 

Motion  granted. 


(108  Misc.  Bep.  408) 

BUCK  V.  KELLY. 

(Onondaga  County  Court  Aogast,  1919.) 

1.  EXECTJTOBS  AND  ADSONISTBATOBS  ^s»291 — ^VeSTINO  OF  LBOAOT  OIT  A8BDVT  Of 

KXBCUTOB. 

With  the  assent  of  the  executor,  an  asset  spedficaUy  bequeathed  be- 
comes the  property  of  the  legatee. 

2.  Wnxs  ^=»733(10) — Vesting  of  besidttabt  eotatb  dependent  on  fatme5I 

OF  DEBTS,  ETC. 

Until  the  payment  of  debts  and  other  legacies  and  charges,  the  resid- 
uary estate  does  not  vest  in  the  residuary  devisee. 

8.  Wnxe  «=»733{10) — ^Accbual  of  bight  to  besidue. 

Where  defendant  accepted  a  bill  of  exchange  payable  to  "NL,  and  there 
was  evidence  that  he  owned  bill  at  his  death,  and  by  will  be  gave  bis 
residuary  estate  to  his  wife,  who  was  named  as  executrix,  and  there  was 
no  evidence  of  value  of  estate,  of  amount  of  debts,  that  debts  and  spe- 
cific legacies  had  been  paid,  or  of  any  administration,  she  was  not  owner 
of  bin  at  time  of  her  aUeged  assignment  thereof  to  plaintiff,  but  It  was  i 
part  of  estate,  which  she  could  dispose  of  only  as  executrix. 

Appeal  from  Municipal  Court  of  Syracuse. 

Action  by  George  E.  Buck  against  Thomas  B.  Kelly.  From  a  Judg- 
ment of  the  Municipal  Court  of  the  City  of  Syracuse  in  favor  of  plain- 
tiflf,  rendered  March  7,  1919,  for  the  sum  of  $199.67  damages  and 
costs,  defendant  appeals.    Reversed,  and  a  new  trial  granted. 

^=3For  other  cases  see  same  topic  &  KEY- NUMBER  in  all  Key-Numbered  DIgeetB  ft  Indexef 
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R.  J.  Shanahan,  of  Syracuse,  for  appellant. 
P.  Sidney  Hand,  of  Syracuse,  for  respondent 

COBB,  J.  The  plaintiff  alleged  the  drawing  of  a  biU  of  exchange 
by  one  David  Cleary,  whereby  he  directed  the  payment  by  defendant  to 
C.  H.  Merrick  of  the  sum  of  $315.27.  The  complaint  also  alleged  the 
acceptance  of  such  bill  by  defendant  in  writing  and  the  assignment 
thereof  by  said  C.  H.  Merrick  to  plaintiff,  who  brings  this  action  as 
owner  and  holder  thereof. 

There  was  proof  of  the  drawing  and  acceptance  of  the  bill  as  al- 
leged, but  not  of  the  assignment  by  the  payee  thereof  to  plaintiff ;  the 
evidence  in  that  regard  showing  that  C.  H.  Merrick  was  the  owner  of 
the  bill  at  the  time  of  his  death  in  1915 ;  that  he  left  a  will  whereby, 
after  the  payment  of  his  debts  and  certain  specific  bequests,  he  gave 
his  residuary  estate  to  his  wife,  Lavinia  Merrick,  who  was  also  named 
as  executrix.  It  was  claimed  that  the  bill  in  suit  constituted  a  part 
of  such  residuary  estate,  which,  having  become  vested  in  Lavinia  Mer- 
rick by  operation  of  law,  passed  to  plaintiff  through  an  assignment 
thereof  authorized  to  be  made  by  Lavinia  Merrick  in  the  assumed 
name  "C.  H.  Merrick,"  under  which  she  was  carrying  on  the  brick 
business  formerly  conducted  by  her  husband,  C.  H.  Merrick, 

At  the  conclusion  of  the  trial  the  defendant  moved  for  a  nonsuit, 
while  the  plaintiff  asked  for  the  direction  of  a  verdict  The  latter  mo- 
tion was  granted.  A  reversal  of  the  judgment  is  asked  on  the  ground 
that  Lavinia  Merrick  was  not  the  owner  of  the  bill  in  her  own  right  at 
the  time  of  the  assignment  to  plaintiff,  but  that  same  constituted  a 
part  of  the  estate  held  by  her  as  executrix  of  the  will  of  C.  H.  Mer- 
rick, deceased,  to  be  administered  in  accordance  with  its  terms. 

[1,  2]  There  was  no  evidence  of  the  value  of  the  estate  left  by  Mer- 
rick or  the  amount  of  his  debts.  There  was  no  evidence  that  the  debts 
and  specific  legacies  had  been  paid,  or  that  any  steps  had  been  taken  by 
the  executrix  in  the  administration  of  the  estate.  This  being  the  case, 
I  am  compelled  to  hold  that  Lavinia  Merrick  was  not  the  owner  of  the 
bill  at  the  time  of  its  alleged  assignment  to  plaintiff,  and  had  no  au- 
thority, except  in  her  capacity  as  executrix,  to  dispose  of  the  same. 

With  the  assent  of  the  executor  an  asset  specifically  bequeathed  be- 
comes the  property  of  the  legatee.  Onondaga  Trust  &  Deposit  Co. 
V.  Price,  87  N.  Y.  542-548.  Upon  the  payment  of  the  debts  of  the 
estate  a  sole  devisee  or  legatee  becomes  the  owner  of  the  residue. 
Blood  V.  Kane.  130  N.  Y.  517,  29  N.  E.  994,  15  L.  R.  A.  490.  On  pay- 
ment of  the  debts  and  other  legacies  and  charges,  the  residuary  es- 
tate vests  in  the  residuary  legatee.  Blood  v.  Kame,  supra ;  Matter  of 
MuUon,  145  N.  Y.  9&-104,  39  N.  E.  821. 

But  there  is  no  authority  for  holding  that  before  the  payment  of 
debts  and  legacies  any  part  of  the  estate  is  so  vested  In  Delabarre  v. 
McAlpin,  71  App.  Div.  591-593,  76  N.  Y.  Supp.  301,  302,  Justice  In- 
graham  said: 

"It  is  a  general  rule  which,  I  supposed,  was  of  universal  application,  that 
the  personal  estfitc  of  a  deceased  person  vests  in  his  personal  representatives, 
and  the  next  of  kin  have  no  standing  In  a  court  of  law  or  equity  to  recover 
possession  of  the  personal  estate  of  a  decedent." 
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The  subject  was  discussed  by  Presiding  Justice  Van  Brunt  in  Wet- 
more  V.  St.  Luke's  Hospital,  56  Hun,  313-J18, 9  N.  Y.  Supp.  753, 756, 
where,  in  the  course  of  the  opinion,  he  said : 

"In  order  that  there  should  be  a  residuary  estate,  the  provislonB  of  tbe 
law  mnst  be  fulfilled,  and  something  must  be  left  over.  Debts  and  legadei 
must  be  paid,  and  then  the  residuum  goee  to  the  residuary  legatees.  But  un- 
til tl^e  debts  and  legacies  are  paid  it  Is  difficult  to  see  how,  under  the  residu- 
ary clause,  residuary  legatees  are  entitled  to  receive  anything." 

In  Matter  of  MuUon,  145  N.  Y.  98-104,  39  N.  E.  821,  823,  CWcf 
Judge  Andrews,  referring  to  the  case  of  administrators  with  the  will 
annexed,  who  were  also  residuary  legatees,  said : 

"Upon  payment  of  all  debts,  legacies,  and  charges  against  the  estate,  the 
title  to  the  remaining  assets  would  at  once  vest  In  the  residuary  legatees 
under  the  will,  without  any  formal  transfer  from  themselves  aa  adminis- 
trators." 

In  Blood  V.  Kane,  130  N.  Y.  514,  29  N.  E.  994,  15  L  R-  A.  490, 
the  defendant,  who  was  executrix  and  sole  legatee  under  the  will  of  her 
husband,  was  permitted  to  avail  herself  of  a  counterclaim  against 
plaintiff  which  was  a  part  of  the  assets  of  her  husband's  estate;  but 
the  decision  was  placed  squarely  on  the  ground  that  all  other  debts 
and  charges  had  been  paid,  Chief  Judge  FoUett,  in  the  prevailing 
opinion  of  the  court,  sa)ring: 

'The  trust  estate  of  a  sole  executor,  who  Is  also  the  sole  devisee  and  legatee, 
is  solely  for  the  benefit  of  the  testator's  creditors,  and  when  they  are  paid  tbe 
trust  estate  sinks  into  and  is  merged  with  the  beneficial  interest,  and  the  sole 
devisee  and  legatee  becomes  vested  with  the  legal  title  of  aU  the  testator's 
estate.  ♦  ♦  ♦  "  130  N.  Y.  519,  29  N.  B.  995,  15  L.  R.  A.  490.  "It  foUows 
from  these  views  that  the  defendant  was  entitled  to  show  by  common  law 
evidence  that  all  of  the  debts  of  the  testator  had  been  paid,  and  that  f^ct  be- 
ing established,  the  defendant  was  entitled  to  have  the  sum  due  her  testator 
allowed  as  a  counterclaim."  Two  judges  of  the  court  voted  to  disallow  tbe 
counterclaim  upon  the  ground  that  the  evidence  did  not  warrant  the  cod- 
elusion  that  aU  debts  had  been  paid.  130  N.  Y.  522,  29  N.  B.  995,  15  L.  B. 
A.  490. 

But  all  members  of  the  court  were  agreed  that  the  payment  of  the 
debts  was  a  prerequisite  to  the  vesting  of  title  to  the  asset  in  the  legatee. 

Blood  V.  Kane  was  followed  by  the  Court  of  Appeals  in  tfie  case  of 
Ketcham  v.  Deutsch,  211  N.  Y.  85,  105  N.  E.  85,  where  plaintiff,  who 
was  sole  heir  and  next  of  kin  of  his  father,  brought  an  action  in  his 
own  name  to  foreclose  certain  mortgages,  two  of  which  were  hdd  to 
be  assets  of  the  estate  of  his  father  of  which  he  was  the  administrator. 
Judgment  was  reversed  upon  the  ground,  among  others,  that  the  ad- 
ministrator was  not  the  party  plaintiff ;  Judge  Miller,  who  wrote  the 
opinion  of  the  court,  saying  (211  N.  Y.  89,  105  N.  E.  85,  86)  : 

"But  it  does  not  appear  that  those  bonds  and  mortgages  were  assigned  to 
the  plaintiff  an(^  as  administrator  he  is  not  a  party  to  this  action.  Payment 
to  him  Individually  would  not  protect  the  appellant  from  a  claim  in  behalf  of 
the  estate  of  his  Intestate.  The  fact  that  the  plaintiff  is  sole  next  of  kin 
does  not  suffice,  as  it  does  not  appear  that  the  debts  of  his  intestate  have  all 
been  paid.    See  Blood  v.  Kane,  130  N.  Y.  514  [29  N.  E.  994, 15  L.  R.  A.  490]." 
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See  Code  Civ.  Proc.  §§  449,  1814;  Huyler  v.  Dolson,  101  App.  Div. 
83,  86,  91  N.  Y.  Supp.  794;  Hart  v.  Goadby,  138  App.  Div.  160,  164, 
123  N.  Y.  Supp.  166;  Matter  of  Nash,  159  App.  Div.  46,  50,  144  N. 
Y.  Supp.  403. 

[8]  At  the  time  of  the  assignment  to  plaintiff  Mrs.  Merrick  could 
not  have  maintained  an  action  against  defendant  in  her  individual  name 
and  capacity.  As  an  individual  and  for  the  benefit  of  her  individual 
estate  she  could  not  assign  the  chose  in  action.  There  is  no  pretense 
that  in  making  the  assignment  in  question  she  was  acting  in  a  repre- 
sentative capacity  or  that  the  estate  received  the  consideration  for  the 
transfer.  The  claim  is  that  by  the  terms  of  the  will  title  to  the  bill  of 
exchange  vested  in  her  as  her  sole  and  separate  property.  As  this 
claim  has  no  legal  support,  the  judgment  should  be  reversed,  and  since 
additional  evidence  may  exist  which  would  validate  plaintiff's  claim 
of  title  to  the  cause  of  action  in  suit,  a  new  trial  should  be  granted, 
with  costs  to  appellant  to  abide  the  event  * 

Judgment  reversed,  and  new  trial  granted,  with  costs  to  appellant 
to  abide  event 


(109  Misc.  Rep.  297) 

In  re  MATTHIESSBN'S  E3STATB. 

(Surrogate's  Court,  New  York  County.    November  13,  1919.) 

Taxation  «=s»867(1)— T&ansixb  of  real  EdTATs  of  nonbbbidknt  dsoiaent 

SUBJECT  TO  TAX. 

Under  Tax  Law,  {  220,  subd.  2,  as  it  existed  prior  to  its  amendment 
by  Laws  1919,  c.  626,  Imposing  tax  upon  transfers  of  nonresident  dece- 
dent's "tangible  property  within  the  state  or  of  any  Intangible  property, 
if  eyldenced  by  or  consisting  of  shares  of  stock,  bonds,  notes  or  other  evl* 
dences  of  interest  in"  certain  classes  of  corporations,  transfers  of  real 
estate  within  the  state  of  nonresident  decedent  Jield  subject  to  transfer 
tax ;  real  estate  being  tangible  property  under  section  248,  and  qualifica- 
tion, "It  eridenced  b^,"  etc,  applying  solely  to  intangible  property. 

[Ed.  Note.-*For  other  definitions,  see  Words  and  Phrases,  Second  Se- 
ries, Tangible  Property.] 

In  the  matter  of  the  estate  of  Frederick  Matthiessen.  From  report 
of  transfer  tax  appraiser,  and  order  fixing  the  tax,  the  executors  ap- 
peal.   Order  fixing  tax  affirmed. 

Curtis,  Mallet-Provost  &  Colt,  of  New  York  City  (Thomas  A.  S. 
Bcattie  and  Joseph  F.  McCloy,  both  of  New  York  City,  of  counsel), 
for  appellants. 

Lafayette  B.  Gleason,  of  New  York  City  (Schuyler  C.  Carlton,  of 
New  York  City,  of  counsel),  for  state  comptroller. 

FOWLER,  S.  This  appeal  is  taken  by  the  executors  from  the  re- 
port of  the  transfer  tax  appraiser  and  the  order  fixing  the  tax,  on  the 
ground  that  the  real  estate  within  the  state  of  New  York  owned  by 
decedent,  who  was  a  nonresident,  was  improperly  included  among  the 
taxable  assets  of  his  estate.     It  is  contended  by  the  appellants  that 
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subdivision  2,  section  220,  of  the  Tax  Law  (Consol.  Laws,  c.  60),  as  it 
existed  prior  to  its  amendment  by  chapter  626  of  the  Laws  of  1919, 
must  be  so  construed  as  to  exclude  from  its  operation  transfers  of  real 
property  within  the  state  of  New  York  of  a  nonresident  decedent 

The  section  referred  to  provides  that  in  case  the  decedent  is  a  non- 
resident a  tax  shall  be  imposed  "when  the  transfer  is  by  will  or  intestate 
law,  of  tangible  property  within  the  state  or  of  any  intangible  property, 
if  evidenced  by  or  consisting  of  shares  of  stock,  boijds,  notes  or  other 
evidences  of  interest  in"  certain  classes  of  corporations  or  companies 
described  in  the  section.  The  appellants  contend  that  the  words  "if 
evidenced  by  or  consisting  of,"  et  seq.,  qualify  or  limit  the  words  "tangi- 
ble property  within  the  state"  as  well  as  the  words  "of  any  intangible 
property,"  and  that  in  consequence  New  York  real  estate  is  taxable 
only  if  or  as  represented  by  stocks  or  bonds  in  corporations  or  compa- 
nies. 

Section  243  of  the  Tax  Law  defines  "tangible  property"  as  used  in 
the  transfer  tax  article  as  "corporeal  property,  such  as  real  estate  and 
goods,  wares  and  qaerchandise,"  and  states  that  it  "shall  not  be  taken 
to  mean  money,  deposits  in  bank,  shares  of  stock,  bonds,  notes,  credits 
or  e\'idences  of  an  interest  in  property  and  evidences  of  debt"  In  the 
same  section  intangible  property  is  defined  as  "incorporeal  property, 
including  money,  deposits  in  bank,  shares  of  stock,  bonds,  notes,  cred- 
its, evidences  of  an  interest  in  property  and  evidences  of  debt"  The 
words  "consisting  of,"  used  in  subdivision  2  of  section  220,  are,  in  my 
opinion,  intended  to  be  synonymous  with  or  explanatory  of  the  pre- 
ceding words  "evidenced  by"  in  the  same  section.  Tangible  property 
could  not,  under  the  definition  in  section  243,  consist  of  shares  of  stock, 
bonds,  notes,  etc.,  which  are  expressly  excluded  from  the  classification 
of  tangible  property,  so  that  the  qualification  in  section  220  must  apply 
solely  to  intangible  property. 

The  real  estate  of  the  decedent  was  properly  included  by  the  apprais- 
er among  the  taxable  assets.  The  order  fixing  tax  is  affirmed. 
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In  re  BEOOKFIELD'S  ESTATE. 

(Surrogate's  CJourt,  New  York  County.    November  18,  1919.) 

Wnxs  €=s»587(4) — ^Besiduabt  lboatebs;  distbibution  or  income. 

Under  a  will  giving  testatrix's  furniture  and  personal  chattels  to  her 
two  sons,  H.  and  P.,  equally,  and  |10,000  to  her  other  son,  J.,  and  direct- 
ing that  the  residue  at  her  estate  be  divided  into  three  equal  portions, 
and  giving  one  portion  to  H.,  one  to  F.,  and  one  in  trust  for  J.,  h^ld, 
that  one-third  of  the  residue,  as  of  date  of  testatrix's  death,  and  also 
one-third  of  the  total  Income  of  the  residuary  estate,  should  be  set  apart 
for  the  trust  created  for  J.,  and  that  all  Income  accrued  on  the  remain- 
ing two-thirds  of  the  residuary,  together  with  interest  within  one  year 
from  the  granting  of  letters  testanientary  upon  the  $10,000  legacy, 
should  be  further  divided  into  three  narts,  and  one  of  them  paid  to  the 
trustee. 

Accounting  proceeding  by  the  executors  of  the  estate  of  Kate  M. 
Brookfield,  deceased.    Decree  for  distribution  ordered  submitted. 

Piatt  &  Field,  of  New  York  City,  for  executors. 
Geller,  Rolston  &  Horan,  of  New  York  City,  for  trustee. 

COHALAN,  S.  Upon  the  settlement  of  the  decree  in  the  accounting 
proceeding  instituted  by  the  executors,  question  has  arisen  as  to  the 
proper  distribution  of  the  income  among  the  residuary  legatees.  The 
two  accounting  executors  and  the  Farmers'  Loan  &  Trust  Company  as 
trustee  for  James  Hanford  Brookfield  are  the  residuary  legatees. 

It  is  claimed  by  the  executors  that  all  of  the  income  which  has  ac- 
crued since  the  death  of  the  testatrix  should  be  divided,  together  with 
the  principal,  into  three  equal  parts,  and  one  of  said  parts  paid  over  to 
each  of  the  three  residuary  legatees.  On  the  other  hand,  it  is  the  con- 
tention of  the  trustee  that  one-third  of  the  residue  of  testator's  estate, 
as  of  the  date  of  her  death,  should  be  set  apart  for  the  trust  createcf  for 
James  Hanford  Brookfield,  and  one-third  of  the  total  income  of  the 
residuary  estate  paid  over  to  the  trustee  for  his  benefit.  The  trustee 
further  claims  that  all  the  income  accrued  on  the  remaining  two-thirds 
of  the  residuary,  together  with  interest  within  one  year  from  the  grant 
of  letters  testamentary  upon  the  legacy  of  $10,000  given  in  paragraph 
3  of  the  will  to  James  Hanford  Brookfield,  should  be  further  divided 
into  three  parts,  and  that  one  of  these  three  parts  should  be  paid  to 
the  trustee  for  the  benefit  of  James  Hanford  Brookfield. 

By  paragraph  1  of  the  will  the  testatrix  gave  all  her  household  furni- 
ture and  afl  personal  chattels  to  her  sons,  Henry  Morgan  Brookfield  and 
Frank  Brookfield,  equally.  By  paragraph  2  is  given  to  Frank  Brook- 
field a  share  in  the  Adirondack  League  Club.  By  paragraph  3  $10,000 
is  bequeathed  to  James  Hanford  Brookfield.  Paragraph  4  of  the  will 
reads  as  follows : 

"Fourth.  I  direct  that  all  the  rest,  residue  and  remainder  of  my  estate, 
whether  real,  personal  or  mixed,  and  wheresoever  situated,  shall  be  divided 
as  hereafter  directed  by  my  executors  her^nafter  named  into  three  equal 
shares  or  portions. 
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"I  give,  devise  and  bequeath  one  of  said  portions  to  my  said  son  Henry 
Morgan  Brookfleld,  to  be  his  absolutely;  to  my  said  son  Frank  Brookfidd 
another  of  su(^  portions  to  be  his  absolutely;  and  the  third  and  remaining 
share  or  portion  I  give,  devise  and  bequeath  to  the  Farmers'  Loan  ft  Tnist 
Company  of  the  City  of  Nevir  York,  in  trust  nevertheless,  upwi  the  following 
express  trust,  viz. :  Said  trust  company  is  to  hold,  manage,  invest  and  rein- 
vest such  share  or  portion  during  the  life  of  my  son  James  Hanford  Brook- 
field,  and  to  pay  over  to  him  (said  James  Hanford  Brookfield),  semiannually 
during  his  life,  the  net  Inoome  of  such  share  or  portion.    *    *    •  '* 

While  a  consideration  of  the  entire  will  seems  to  show  an  intention 
on  the  part  of  the  testatrix  to  divide  her  estate,  as  nearly  as  possible, 
equally  among  her  three  children,  it  is  only  in  respect  to  the  residuary 
estate  that  this  direction  is  given.  The  residuary  estate,  therefore, 
must  be  arrived  at  and  divided  in  accordance  with  the  rule  laid  down 
by  the  Court  of  Appeals  in  Matter  of  Benson,  96  N.  Y.  499,  48  Am. 
Rep.  646,  which,  in  my  opinion,  is  controlling  on  the  question  now  be- 
fore me. 

The  position  taken  by  the  trustee  is  the  correct  one,  and  the  decree 
should  provide  for  distribution  accordingly.    Submit  decree. 


In  re  MOLIiBR'S  S36TATB. 
(Surrogate's  Court,  New  York  Coimty.    November  21,  1919.) 

1.  Tbubib  ^=s>21(2) — Fob  poob  bslations  void  fob  htdbfiniteness  of  bihe- 

nOIABUBS. 

Unaided  by  Personal  Property  Law,  (  12,  as  to  charitable  trusts,  a 
trust  to  divide  $500  income  among  testator's  poor  relations  selected  by 
the  executors  and  trustees,  is  void,  because  the  beneficiaries  are  too  indefi- 
nite and  uncertain. 

2.  OHABrruES  ^=»11— Bequest  fob  poob  bblatxons  a  ohabitabije  use. 

At  common  lavr,  dispositions  in  favor  of  poor  relations  are  to  be  ranked 
among  charitable  uses,  whenever  they  seem  to  have  be^i  treated  as  such 
by  the  testator. 

3.  OHABrriES   «=»11 — Pebpetuities   ^s»4(1Q — Tbubt   fob   poob   belatiors; 

VALinrrY. 

There  is  no  principle  of  public  policy  prohibiting  the  foundation  of  a 
pubUc  charity  by  way  of  trust  to  care  for  the  poor  relations  of  the  found- 
er, if  the  conveyance  or  Umitation  is  drafted  accurately  in  a  technical 
way ;  such  a  trust  not  creating  a  perpetuity  for  a  family  or  tending  to  a 
privileged  class. 

In  the  matter  of  the  estate  of  George  H.  Moller.    On  -an  account- 
ing.   Decree  directed  in  accordance  with  the  opinion. 

Miller  &  Bretzf elder,  of  New  York  City  (Cyrus  C  Miller,  of  New 
York  City,  of  counsel),  for  petitioner. 
Percival  E.  Jackson,  of  New  York  City,  for  general  giiardian. 

FOWLER,  S.    In  this  accounting  arises  a  question  as  to  the  valid- 
ity of  a  trust.    The  pertinent  language  of  the  will  is  as  follows: 

"Sixth.  I  direct  that  a  sum  sufficient  to  produce  an  annual  income  of  five 
hundred  dollars  shall  be  set  apart  by  to^  executors  and  trostees  during  the 
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term  of  twenty-five  years  after  my  death,  should  my  two  grandchildren  live 
so  long  or  until  their  death  should  It  sooner  occur,  and  the  said  income  shall 
b^  divided  among  my  poor  relations.  The  beneficiaries  of  this  fund  shall 
be  selected  by  O.  Gerhard  MoUer  while  he  acts  as  executor,  otherwise  by  my 
executors  and  trustees.  Should  this  trust  for  any  reason  be  declared  void,  I 
give  and  bequeath  the  definite  sum  to  produce  five  hundred  dollars  annually 
to  my  executors,  requesting,  though  not  commanding,  them  to  carry  out  my 
wishes.  At  the  termination  of  the  time  the  principal  shall  go  with  and  be 
part  of  the  residuary  estate.    ♦    ♦    ♦  " 

Such  a  trust  has  been  held  to  be  not  within  the  (Jefinition  of  a  char- 
itable trust  under  section  12  of  the  Personal  Property  Law  (Consol. 
Laws,  c.  41).  Matter  of  MacDowell,  217  N.  Y.  454,  463,  112  N.  E. 
177,  L.  R.  A.  1916E,  1246,  Ann.  Cas.  1917E,  853;  Matter  of  Shat- 
tuck,  193  N.  Y.  446,  452,  86  N.  E-  455. 

[1]  Unaided  by  the  statute,  the  trust  is  void  because  the  beneficia- 
ries are  too  indefiiiite  and  uncertain.  Fosdick  v.  Town  of  Hempstead, 
125  N.  Y.  581,  26  N.  E.  801,  11  L.  R.  A.  715;  Rose  v.  Hatch,  125  N. 
Y.  427,  433,  26  N.  E.  467.  The  Lord  Chancellor  of  Ireland  held  dis- 
tinctly in  Mahon  v.  Savage,  1  Sch.  &  Lef.  Ill,  that  poor  relations  could 
be  the  beneficiaries  of  a  charitable  use.  It  seems  to  me  that  Judge  Sea- 
bury's  language  in  Matter  of  MacDowell,  217  N.  Y.  page  463,  112  N. 
E.  180,  L.  R.  A.  1916E,  1246,  Ann.  Cas.  1917E,  853,  to  the  eflfect  "that 
a  trust  for.  poor  relatives  does  not  come  within  the  designation  of  a 
charitable  trust,''  is  more  general  than  was  necessary  for  me  case  then 
on  before  the  court 

[2]  At  common  law  dispositions  in  favor  of  poor  relations  are  to  be 
ranked  among  charitable  uses  whenever  they  seem  to  have  been  treat- 
ed as  sudb  by  the  testator  (Isaac  v.  De  Freiz,  erroneously  reported, 
Amb.  595,  but  corrected  from  the  register's  book  17  Ves.  373,  in  no- 
tis;  White  v.  White,  7  Ves.  423;  Mahon  v.  Savage,  1  Sch.  &  Lef.  111. 
And  see  Atty.  Gen.  v.  Hudson,  1  P.  Wms.  674;  s.  c.  Eq.  Ca.  Abr.  192, 
pi.  9;  Atty.  Gen.  v.  D'Oyley,  2  Eq.  Ca.  Ab.  194,  4  Vin.  485,  and  7 
Ves.  78,  note,  and  Waldo  v.  Cayley,  16  Ves.  206)  ;  also  of  poor  kin- 
dred or  poor  kinsmen  and  kinswomen  (Goffe  v.  Webb,  Duke's  Ch.  Us- 
es, by  Bridgman,  361;  Atty.  Gen.  v.  Price,  17  Ves.  371). 

[8]  There  is  in  this  country  no  principle  of  public  policy  known  to 
me  which  prohibits  the  foundation  of  a  public  charity  to  care  for  the 
poor  relations  of  the  founder,  if  the  conveyance  or  limitation  is  draft- 
ed accurately  in  a  technical  way.  The  reason  sometimes  assigned 
that  it  would  create  a  perpetuity  for  a  family  and  tend  to  a  privileged 
class  is  absurd.  There  does  not  seem  to  me  to  be  any  great  danger 
to  republican  institutions  in  a  gift  relegating  poor  relations  to  the 
status  of  paupers  to  be  supported  on  a  charity  foundation.  Thus  far 
an  aristocracy  of  that  kind  has  not  arisen  anywhere  else  in  the  world, 
and  while  our  aristocratic  classes  may  seem  somewhat  singular  to  the 
world,  I  do  not  apprehend  the  country  would  be  endangered  if  a 
charitable  foundation  should  be  upheld  for  our  poor  relatives.  But  I 
shall  follow  the  decisions  cited  and  declare  the  trust  void  under  the 
doctrine  of  stare  decisis. 

Submit  decree  accordingly. 
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In  re  DIEHL'S  ESTATB. 
(Surrogate's  Court,  New  York  County.    NoYember  25,  19190 

1.  WiLLB  ^=»277 — OBJlEOnONS  TO  PROBATE. 

Objections  to  probate  of  a  will,  which  controvert  none  of  the  allegations 
of  the  petition,  and  which  are  insufficient  to  defeat  probate,  even  if  taken 
to  be  true,  do  not  comply  with  Code  Civ.  Proa  S  2619,  and  should  be 
stricken  out 

2.  Wills  4S=»277 — Objection  to  probate. 

Objections  to  the  probate  of  a  will  are  to  be  treated  according  to  the 
rules  goveming  other  pleadings. 

In  the  matter  of  the  estate  of  Clara  Diehl.    On  motion  to  strike  out 
objections  to  probate  of  will.    Motion  granted,  with  leave  to  amend. 
Arthur  Mayer,  of  New  York  City,  for  proponent 

FOWLER,  S.  The  first  four  allegations  of  the  objections  to  pro- 
bate are  in  the  common  form.  They. allege,  in  substance,  that  the 
propounded  paper  is  not  the  last  will  and  testament  of  the  testatrix; 
that  it  was  not  executed  according  to  law ;  that  it  was  not  freely  or 
voluntarily  made  by  the  testatrix;  and  that  the  said  instrument  was 
obtained  by  fraud  and  undue  influence. 

There  seems  to  be  no  allegation  that  the  testatrix  lacked  testamen- 
tary capacity  at  the  time  she  executed  the  propounded  paper.  Such 
may  have  been  the  purpose  of  the  sixth  objection,  which  relates  to  a 
period  almost  four  years  after  the  execution  of  the  paper  propound- 
ed ;  but  the  allegations  of  the  sixth  objection  are  not  sufficient  to  raise 
an  issue  as  to  the  mental  capacity  of  the  testatrix.  The  allegations  are 
prolix  or  irrelevant. 

[1,  2]  It  is  quite  apparent  that  the  allegations  contained  in  the  fifth 
and  sixth  objections,  even  if  taken  to  be  true,  are  not  sufficient  to  de- 
feat probate.  Therefore  the  allegations  are  incompetent  and  irrele- 
vant, and  should  be  stricken  out  for  that  reason  alone.  They  contro- 
vert none  of  the  allegations  of  the  petition  for  probate,,  and,  being  in- 
competent, they  do  not  comply  with  the  provisions  of  section  2519,  C. 
C.  P.,  which  provides  that  objections  shall  contain  a  plain  and  concise 
statement  of  the  facts  constituting  the  objections.  Objections  are  to 
be  treated  according  to  the  rules  goveming  other  pleadings.  The  fifth 
and  sixth  objections  are  not  well  pleaded,  and  botfi  should  be  stricken 
out. 

The  motion  is  therefore  granted.  But  it  seems  to  me  that  the  con- 
testants should  have  leave  to  amend  within  eight  days.  Ordered  ac- 
cprdingly. 

^=s»For  othor  carai  see  same  topic  ft  KET-NX7MBBR  la  all  Key-Numbered  Digests  ft  Indexes 
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In  re  BOMANO'S  ESTATB. 

(Surro9Gtte*8  Court,  Neiw  Tork  County.    November  25,  1919.) 

Wnxs  ^=»261— Laobzs  babbing  vACunozr  or-PBOBATs  dkobbe. 

Ad  unexplained  failure  of  one  who  signed  a  walyer  of  citation  to  make 
applicatlmi  to  vacate  decree  admitting  will  to  probate  until  one  year  after 
date  of  decree,  not  only  creates  a  presumption  that  be  was  not  deceived 
wben  he  signed  the  waiver,  but  shows  laches  necessitating  d&oial  of  ap- 
plication. 

In  the  oaatter  of  the  estate  of  Pascal  L.  Romano,  deceased.  On 
application  to  vacate  decree  admitting  will  to  probate.  Application 
denied. 

Pascal  J.  Fortinash,  of  New  York  City,  for  petitioner. 
I.  Balch  Louis,  of  New  York  City,  for  executrix. 

FOWLER,  S.  This  is  an  application  to  vacate  a  decree  of  this  court, 
which  admitted  to  probate  the  will  of  the  deceased.  The  petitioner  is 
the  brother  of  the  deceased.  On  November  1,  1918,  he  signed  and  ac- 
knowledged a  waiver  of  citation  in  the  proceeding  to  probate  the  will 
of  the  deceased.  Subsequently,  and  on  November  8,  1918,  a  decree 
was  entered  admitting  the  will  to  probate.  The  petitioner  now  alleges 
that  he  was  told  at  the  time  he  executed  the  waiver  that  he  would  get 
all  the  estate  of  the  deceased,  and  that  he  did  not  ascertain  the  real  facts 
in  relation  to  the  will  until  after  the  decree  was  entered. 

The  petitioner  can  read  and  write  the  English  language.  He  does 
not  contend  that  he  did  not  understand  the  effect  of  signing  the  waiv- 
er of  citation  in  the  probate  proceeding.  An  application  to  open  the 
decree,  made  promptly  after  he  had  acquired  knowledge  of  the  falsity 
of  the  representations  alleged  to  have  been  made  to  him  in  relation  to 
his  interest  under  the  will,  might  have  justified  an  inference  that  there 
was  some  truth  in  the  allegation  that  he  was  deceived  at  the  time  he 
signed  the  waiver;  but  an  unexplained  failure  to  make  such  appli- 
cation until  one  year  after  the  date  of  the  decree  not  only  creates  a 
presumption  that  no  deception  was  practiced  upon  him  when  he  signed 
the  waiver,  but  shows  such  inexcusable  laches  as  necessitates  a  denial 
of  the  application. 

Application  denied. 

^s»For  other  caaas  see  lame  topic  A  KBY-KUMBBOL  in  aU  Key-Numbered  Digests  A  Indexes 
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In  re  UPJOHN'S  ESTATE. 

(Surrogate's  Court,  Suffolk  Ckmnty.    August,  1019.) 

1.  Taxation  ^=»880% — ^Tbanspbe  tax  based  oic  pbeseitt  ooNiiNOBiroiES. 

The  provision  of  Tax  Law,  |  230,  that  when  property  la  transferred  an4 
the  rights  and  Interest  of  the  transferees  are  dependent  upon  contingen- 
cies or  conditions  defeating  or  abridging  them,  a  tax  shall  be  imposed 
upon  the  transfer  at  the  highest  rate  possible  on  the  happening  of  any  of 
the  contingencies  or  conditions,  has  reference  to  present  contingencies 
or  conditions,  and  not  to  remotely  possible  contingencies. 

2.  Taxation  ^=»886% — Oontinqencies  too  bemotb  to  be  basis  of  transfer 

TAX. 

Where  testator  directed  that  the  income  of  one-half  of  his  residuary 
estate  should  be  paid  to  his  wife  for  life,  and  at  her  death  to  various 
named  benetlciarles  during  the  life  of  a  certain  grandnephew,  and  upon 
the  death  of  the  wife  and  grandnephew  half  of  the  residue  to  be  given  to 
certain  institutions,  which,  under  Tax  Law,  {  221,  were  exempt  from 
the  payment  of  a  transfer  tax,  and  in  case  of  dissolution  before  the  be- 
quests became  effective,  or  If  any  of  the  institutions  should  become  le- 
gally incompetent  to  take,  their  bequests  to  go  to  others,  the  possibility 
that  all  of  the  charitable  corporations  would  be  unable  to  take  at  the 
time  the  bequest  should  become  effective  held  too  remote  to  become 
present  contingencies  or  conditions,  within  section  230. 

Proceeding  to  impose  a  transfer  tax  oti  the  estate  of  Frederick 
Lawrence  Upjohn,  deceased.  On  appeal  from  an  order  fixing  the  tax. 
Decree  modified. 

Caldwell  &  MassHch,  of  New  York  City,  for  petitioners. 
William  H.  Robbins,  of  Bay  Shore,  for  state  comptroller. 

STRONG,  S.  This  is  an  appeal  from  a  decree  of  the  Surrogate's 
Court  of  the  County  of  Suffolk,  entered  on  the  10th  day  of  February, 
1919,  in  transfer  tax  proceedings  upon  the  estate  of  Frederick  Law- 
rence Upjohn,  deceased,  in  so  tar  as  said  decree  assesses  and  fixes  a 
tax  upon  the  value  of  certain  remainder  interests  passing  under  the 
seventh  and  eighth  paragraphs  of  decedent's  will,  to  17  separate  char- 
itable institutions. 

By  paragraph  "seventh"  of  the  will  testator  disposes  of  the  re- 
mainder of  the  estate  by  giving  it  to  the  trustees  thereafter  named, 
directing  that  the  income  of  one-half  he  paid  to  his  wife  for  life,  and 
upon  her  death  to  be  paid  to  various  beneficiaries  named  in  subdivision 
B  of  said  paragraph  "seventh"  during  the  life  of  a  grandnephew, 
Robert  Redpath,  and  upon  the  death  of  the  wife  and  Robert  Redpath 
he  directs  that  the  trust  estate  thereby  created  shall  cease  and  deter- 
mine, and  the  one-half  of  said  residue  from  which  the  income  was 
derived  be  given  to  the  beneficiaries  mentioned  in  paragraph  *'eighth" 
of  the  will. 

The  bequests  provided  for  and  the  beneficiaries  named  in  the  "eighth" 
paragraph  of  the  will  are  various  charitable  institutions  coming  within 
the  provisions  of  section  221  of  the  Tax  Law  (Consol.  Laws,  c.  60), 

^s>For  other  cases  see  same  topic  &  KEY-NUMBER  in  all  Key-Numbered  Dlgevts  A  Indexes 
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exempting  charitable  institutions  from  the  transfer  tax.    The  last  par- 
agraph of  this  provision  "eighth"  of  the  will  provides : 

"In  case  of  the  dissolution  of  any  of  the  above  named  societies,  hospitals 
and  institutions,  to  whom  bequests  have  been  made  by  me,  prior  to  the  time 
such  bequests  shall  take  effect,  or  In  case  at  the  time  such  bequest  shall 
beoome  effective  any  of  such  societies,  hospitals  or  institutions  shall  be  legaUy 
inccMnpetent  to  take  such  bequests,  then,  and  In  the  event  of  either  of  such 
contingencies,  it  is  my  will  that  the  amount  of  any  such  bequest  so  failing 
shall  be  distributed  among  the  other  societies,  hospitals  and  institutions 
thereinbefore  motioned  pro  rata  in  proportion  to  th^  respective  bequests." 

The  provisions  of  section  230  of  the  Tax  Law,  under  which  the 
transfer  tax  appraiser  assessed  a  tax  on  a  possible  remainder  on  these 
charitable  bequests,  read  as  follows : 

••When  property  is  transferred  in  tmst  or  otherwise,  and  the  rights,  inter- 
est or  estates  of  the  transferees  are  dependent  upon  contingencies  or  condl- 
ti<ms  whereby  they  may  be  wholly  or  in  part  created,  defeated,  extended  or 
abridged,  a  tax  shaU  be  imposed  upon  said  transfer  at  the  highest  rate 
which,  on  the  happening  of  any  of  the  said  contingencies  or  conditions,  would 
be  possible  imder  the  provisions  of  this  article,  and  such  tax  so  imposed  shall 
be  due  and  payable  forthwith  by  the  executors  or  trustees  out  of  the  prop- 
erty transferred,  and  the  surrogate  shall  enter  a  temporary  order  determin- 
ing the  amount  of  said  tax  in  accordance  with  this  provision." 

[1]  The  provision  that  when  property  is  transferred,  and  the  rights 
and  interests  of  the  transferees  are  dependent  upon  contingencies  or 
conditions,  refers  to  present  contingencies  or  conditions,  not  to  remotely 
possible  contingencies,  as  the  transfer  tax  appraiser  has  interpreted 
the  provision.  The  word  "possible,"  found  later  in  the  provision, 
refers  to  the  tax  payable  on  such  present  contingent  or  conditional  es- 
tates. The  estate  taxable  and  the  rate  of  taxation  should  not  be  con- 
fused, as  they  are  entirely  distinct. 

The  Court  of  Appeals,  in  affirming  the  Hutton  Case,  220  N.  Y. 
770,  116  N.  E.  1053,  had  a  different  situation,  as  in  that  case  the  tes- 
tatrix went  further  than  the  direct  heirs  and  next  of  kin,  and  the  power 
of  appointment  to  the  last  of  the  direct  line,  by  distributing  the  prop- 
erty in  default  thereof  to  and  among  the  surviving  children  of  her 
sister. 

As  the  Court  of  Appeals  said  in  Matter  of  Terry,  218  N.  Y.  218, 112 
N.  E.  931,  decided  directly  before  the  Hutton  Case,  supra,  which  is  to 
be  distinguished :  , 

••CJontingendes.  do  not  reduce  the  valuation  of  the  present  interest,  when 
they  are  nothing  more  than  mere  possibUitles,  and  are  neither  future  nor 
contingent  estates  or  interests." 

In  the  Terry  Case,  supra,  the  charitable  bequest  was  to  a  foreign 
charitable  corporation,  to  be  retained  by  it  so  long  and  only  so  long 
as  it  should  continue  to  exist  under  its  present  name  and  maintain 
under  that  name,  in  a  certain  village,  a  home  for  destitute  aged  men 
and  women,  and  in  case  of  failure  to  so  carry  on  the  home  as  there 
provided  the  fund  was  to  revert  to  the  heirs  at  law  of  testatrix.  The 
court  used  the  test  of  what  reduces  the  vrkie  of  the  present  estate.  It 
held  that  it  must  be  something  more  than  a  remote  possibility.     If 
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there  be  a  remote  possibility  only,  it  was  the  duty  of  the  appraiser  to 
fix  the  tax  as  to  amount,  and  the  decree  would  provide  for  a  deferred 
payment  as  required  by  section  222  of  the  Tax  Law,  while,  if  there 
be  a  present  contingency  or  condition,  the  tax  should  be  presently  paid 
by  the  executors  of  the  estate  as  provided  in  section  230  of  the  Tax 
Law. 

The  Court  of  Appeals  in  the  Terry  Case,  where  there  was  a  char- 
itable corporation  transferee,  and  in  the  Hutton  Case,  where  there 
were  individual  transferees,  appears  to  have  recognized  a  different 
rule  as  applying  to  charitable  corporations  than  to  that  of  individual 
transferees,  and  to  have  given  the  charitable  corporation  transferee  a 
more  permanent  standing  than  the  individual,  where  as  the  court  be- 
low said  in  the  Hutton  Case  "these  children  may  all  die  by  a  single 
catastrophe/' 

The  value  of  the  present  estate  to  the  17  charitable  corporations 
who  are  benefited  by  paragraph  "eighth"  of  tiie  will  is  not  reduced  by 
the  further  provision  that  in  case  of  the  dissolution  of  any  of  them 
prior  to  the  time,  or  that  if  any  of  them  should  be  legally  incompetent 
to  take  such  payment  at  the  time  the  bequest  shall  becomfe  effective,  the 
amount  so  failing  should  be  distributed  among  the  others. 

[2]  The  possibility  that  all  17  of  the  charitable  corporations  would 
be  unaUe  to  take  "at  the  time  tiie  bequests  should  become  effective,"  is 
too  remote  to  be  considered  present  "contingencies  or  conditions" 
whereby  the  17  charitable  corporations  may  be  defeated. 

The  amount  of  the  possible  tax  has  been  ascertained;  it  can  "ac- 
crue and  become  due  and  payable  [only]  when  the  persons  beneficially 
entitled  thereto  shall  come  into  actual  possession  or  enjoyment  there- 
of," under  section  222  of  the  Tax  Law.  The  decree  fixing  the  tax 
will  be  modified  in  accordance  with  the  ruling  of  the  court,  and  there 
will  be  deducted  from  the  total  tax  imposed  the  aggregate  of  the  taxes 
imposed  upon  these  exempt  transfers. 

Decree  modified. 
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(109  Misc.  Rep.  426) 

TYLER  V.  JAHN  et  aL 

(Supreme  Court,  Special  Term,  Kings  County.    December  3,  1919.) 

!•  Judgment  ^;s9l23(l) — ^Negessitt  of  findings  on  default  in  equitable  ac- 
tion. 

The  practice  of  making  a  decision  on  default  stating  findings  of  fact  and 
conclusions  of  law  in  acti(Hi8  of  an  equitable  nature  is  of  statutory  origin, 
necessary  only  where  required  by  statute,  as  where  an  Issue  of  fact  has 
been  tried  before  the  court  without  a  Jury,  or  in  rendering  judgments 
on  default  and  on  the  pleadings  in  matrimonial  actions ;  and  if  the  alle- 
gations of  the  complaint,  admitted  by  failure  to  answer,  are  insufficient  to 
support  the  judgment,  the  findings  would  not  aid  them,  under  Code 
Civ.  Proc.  t  1022. 

2.  Quieting  tittjb  ^s»19 — Statotoby  aotion  equxtabia  in  its  natube. 

The  statutory  action  to  determine  claim  to  real  property,  under  Code 
Civ.  Proc.  §  1638  et  seq.,  is  equitable  in  its  nature,  and  although,  under 
section  1642,  It  may  assume  the  nature  of  an  ejectment  action,  authorizing 
a  jury  trial,  yet,  whether  a  jury  trial  is  required  or  not,  the  relief,  such  as 
the  barring  of  claims  under  section  1645,  is  equitable  in  its  nature,  and 
the  equity  practice  should  be  followed,  except  where  the  statute  directs 
otherwise. 

8.  Judgm^j^t  €=>13(K— Recitals  of  essential  allegations  of  complaint  and 
OF  failure  to  answer. 

On  entering  a  judgment  on  default,  where  defendants  were  personally 
served  with  summons,  attorneys  may  insert  recitals  in  the  judgment  set- 
ting forth  the  allegations  of  the  complaint,  w^hlch,  with  a  recital  that 
defendants  had  failed  to  answer,  will  constitute  a  judicial  recognition 
of  the  facts  on  which  the  judgment  is  based,  thus  conforming  to  the 
former  English  chancery  practice,  although  findings  by  the  court  are 
unnecessary. 

4.  Judgment  ^s»120 — Order  fob  judgment  unnxoessabt  to  take  bill  pro 
confesso. 

It  was  the  practice  in  a  court  of  chancery  to  enter  an  order  to  take  a 
bill  pro  confesso;  but  under  the  present  Code  procedure  no  order  for 
judgment  is  required,  and  it  is  sufficient  for  the  court  to  sign  the  judg- 
ment, whereupon  the  derk  will  enter  it 

Action  by  May  L.  Tyler  against  Anna  Mathilde  Jahn  and  others. 
Judgment  upon  default,  without  findings,  to  be  entered.  . 
Wood,  Cooke  &  Seitz,  of  New  York  City,  for  plaintiflF. 

BENEDICT,  J.  This  is  an  application  for  judgment  on  default  in 
an  action  to  determine  a  claim  to  real  property. 

[1]  All  of  the  defendants  have  been  personally  served  with  the 
summons  within  the  state,  or  have  appeared  generally  in  the  action. 
The  only  question  arises  as  to  whether  it  is  necessary  for  me  to  make 
a  decision  stating  separately  the  findings  of  fact  and  conclusions  of 
law  in  order  to  render  judgment.  No  proof  in  support  of  the  alle- 
gations of  the  complaint  was  oflfered  on  the  application,  and  I  think 
none  was  necessary.  The  action,  although  a  statutory  action,  is  equi- 
table in  its  nature,  and  at  the  time  of  the  adoption  of  the  Constitution 
of  1846  it  was  not  the  practice  in  taking  a  bill  pro  confesso  to  require 
proof  in  support  of  its  allegations,  unless  by  reason  of  their  indefinite- 
ness  or  for  other  reasons  proof  was  necessary  to  enable  the  court  to 

^s»For  other  cases  see  same  topic  A  KBT-NUMBBR  in  aU  Kejr-Numbered  Digests  A  Indexes 
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render  a  decree.    Williams  v.  Corwin,  Hopk.  Ch.  471 ;    Denison    v. 
Bassford,  7  Paige,  Ch.  370;  Trust  Co.  v.  Jenkins,  8  Paige,  Ch.  589, 
593 ;  Rose  v.  Woodruff,  4  Johns.  Ch.  547 ;  Central  R.  R.  Co.  v.  Central 
Trust  Co.,  133  U.  vS!  83,  90,  91,  10  Sup.  Ct.  235,  33  L.  Ed.  561.    The 
practice,  I  think,  should  be  the  same  upon  an  application  to  the  court 
for  judgment  under  sections  1214  and  1215  of  the  Code  of  Civil  Pro- 
cedure.    See  Code  Civ.  Proc.  §  522;  BuUard  v.  Sherwood,  85  N.  Y- 
at  page  256 ;  Charlton  v.  Ward,  102  Misc.  Rep.  at  page  240,  168  N. 
Y.  Supp.  876. 

It  has  been  my  practice  not  to  make  a  decision  embodjring  findings  of 
fact,  except  in  cases  where  evidence  has  been  offered  upon  which  the 
findings  may  be  based;  but  I  am  urged  to  do  so  in  this  case  upon 
the  allegations  of  the  complaint,  which  are,  of  course,  admitted  by  fail- 
ure to  answer,  on  the  ground  that  a  certain  title  insurance  corpora- 
tion will  not  insure  the  title  unless  the  judgment  is  based  on  findings. 
This  leads  me  to  inquire  into  the  question  whether  findings  are  neces- 
sary or  proper  in  such  a  case.  So  far  as  I  can  ascertain  from  con- 
sulting works  on  chancery  or  equity  practice,  it  was  not  customary 
for  the  court  to  render  a  formal  ''decision"  stating  the  facts  found  and 
the  conclusions  of  law,  even  where  there  were  issues  of  fact;  and, 
if  I  am  correct  in  that  conclusion,  a  fortiori  no  such  formal  deci- 
sion would  have  been  necessary,  where  the  bill  was  taken  pro  con- 
fesso.  The  English  practice  formerly  was  to  recite  in  the  decree  the 
substance  of  the  bill  and  answer,  and  also  the  facts  on  which  the 
decree  was  founded  (2  Daniel's  Chancery  PI.  &  Prac.  *1003;  2  Beach's 
Mod.  Eq.  Prac.  §  806) ;  but  this  rule  does  not  appear  to  have  been 
generally  adopted  in  this  country  (5  Encyc.  of  PL  &  Pr.  1038;  8  Encyc. 
of  PI.  &  Pr.  938;  2  Beach's  Mod.  Eq.  Prac.  §  806  et  seq.;  Whiting  v. 
Bank  of  U.  S.,  13  Pet.  6,  14,  10  L.  Ed.  33 ;  Clapp  v.  Thaxter,  7  Gray 
[Mass.]  384,  387:  Mason  v.  Daly,  117  Mass.  403,  406;  Campbell  v. 
Ayres,  6  Iowa,  339,  347),  and  I  cannot  find  that  it  was  customary  in 
New  York,  under  our  chancery  practice,  at  the  time  of  the  adoption 
of  the  Constitution  of  1846  (see  1  Barbour's  Chancery  Practice  [2d 
Rev.  Ed.]  *336,  and  3  Barbour's  Chancery  Practice  [2d  Rev.  Ed.] 
115,  123,  382  [foot  paging]). 

The  first  requirement  which  I  have  found  in  the  law  of  this  state  that 
the  decision  of  the  court  upon  an  issue  of  fact  tried  by  the  court  with- 
out a  jury  should  embody  findings  of  fact  and  conclusions  of  law 
was  contained  in  section  222  of  the  Code  of  Procedure  of  1848,  which 
read  as  follows : 

"Upon  a  trial  of  a  question  of  fact  by  the  court,  its  decision  shaU  be 
given  in  writing,  and  filed  with  the  clerk,  within  twenty  days  after  the  court 
at  which  the  trial  took  place.  In  giving  the  decision,  the  facts  found  shall 
be  first  stated,  and  then  the  conclusions  of  law  upon  them.  Judgment  upon 
the  decision  shall  be  entered  accordingly," 

This  requirement  was  speedily  abandoned,  however,  for  the  section 
just  quoted  was  revised  as  section  267  of  the  Code  of  1849  as  follows : 

"Upon  a  trial  of  a  question  of  fact  by  the  court,  its  decision  shall  be  given  in 
writing,  and  filed  with  the  clerk,  within  twenty  days  after  the  court  at  which 
the  trial  took  place.   Judgment  upon  the  decision  shaU  be  entered  accordingly.*' 
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Under  this  section,  it  was  held  that  findings  of  fact  and  conclu- 
sions of  law,  separately  stated,  were  not  necessary  in  the  decision  upon 
an  issue  of  fact  tried  by  the  court  without  a  jury,  although  they  might 
be  necessary  in  a  case  on  appeal.  Johnson  v.  Whitlock,  13  N.  Y.  344, 
348 ;  Otis  v.  Spencer,  16  N.  Y.  610.  In  1860,  however,  section  267 
of  the  Code  of  Procedure  was  amended  so  as  to  read  as  follows : 

"Upon  a  trial  of  a  qnestion  of  fact  by  the  court,  Its  decision  shall  be  given 
in  writing,  and  shall  contain  a  statement  of  the  facts  found,  and  the  conclu- 
sions of  law  separately;  and  upon  a  trial  of  an  issue  of  law  the  decision 
shall  be  made  in  the  same  manner,  stating  the  conclusions  of  law.  Such  de- 
cision  shaU  be  filed  with  the  clerk  within  twenty  days  after  the  court  at 
which  the  trial  took  place.  Judgment  upon  the  decision  shall  be  entered  ac- 
cordingly.*' 

The  requirement  as  to  findings  has  been  continued  in  section  1022 
of  the  present  Code  of  Civil  Procedure. 

From  all  this  I  conclude  that  the  practice  of  making  a  decision  stat- 
ing findings  of  fact  and  conclusions  of  law  is  of  statutory  origin,  and 
that  such  a  decision  is  necessary  only  in  those  cases  where  the  statute 
expressly  requires  it,  namely,  where  an  issue  of  fact  has  been  tried 
before  the  court  without  a  jury,  and  in  rendering  judgment  on  de- 
fendant's default  in  pleading  in  certain  matrimonial  actions. 

There  is  no  suggestion,  in  any  of  the  provisions  of  the  Code  relat- 
ing to  judgment  by  default,  that  findings  are  required  in  actions  of 
an  equitable  nature,  even  when  it  is  necessary  to  take  proof  of  cer- 
tain facts  in  order  to  render  judgment.  The  material  allegations  of 
the  complaint  are  admitted  by  the  failure  to  answer.  If  these  arc 
sufficient  to  support  the  judgment,  that  is  all  that  is  necessary.  If  not, 
then  findings  would  not  help.. 

[2]  I  come  now  to  consider  the  Code  provisions  (section  1638  et 
seq.)  relating  especially  to  the  action  to  determine  a  claim  to  real  prop- 
erty. I  have  observed,  above,  that  the  action  is  equitable  in  its  nature. 
Of  course,  I  do  not  mean  by  this  that  it  is  an  equitable  action,  for  it 
has  always  been  regarded  as  purely  statutory,  but  that  it  is  an  action 
which  is  to  he  carried  on  according  to  the  general  rules  of  equitable 
procedure  except  as  otherwise  provided  by  the  Code.  Under  section 
1642,  it  may  assume  the  nature  of  an  action  of  ejectment  in  a  certain 
contingency;  that  is,  where  the  defendant  claims  an  estate  in  the 
premises  and  demands  affirmative  relief,  and  then,  of  course,  either 
party  would  be  entitled  to  a  jury  trial,  which,  it  has  been  held,  may 
be  had  at  Trial  Term,  without  framing  issues.  Ryan  v.  Murphy,  116 
App.  Div.  242,  101  N.  Y.  Supp.  553.  In  another  contingency,  as, 
for  example,  if  defendant  should  claim  a  lien  by  way  of  mortgage,  it 
might  be  treated  as  an  action  of  foreclosure,  in  which  case  the  trial 
would  be  by  the  court.  If,  however,  defendant  makes  no  claim  for 
affirmative  relief,  "the  action  proceeds  precisely  as  any  other  action 
to  quiet  title,  and  is  tried  on  the  equity  side  of  the  court  at  Special 
Term  without  a  jury."  King  v.  Ross,  28  App.  Div.  371,  51  N.  Y. 
Supp.  138. 

The  case  of  Pure  Strains  Farm  Co.  v.  Smith,  99  Misc.  Rep.  108,' 
110,  163  N.  Y.  Supp.  615,  proceeded  upon  the  theory,  I  assume,  that 
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the  complaint  contained  a  sufficient  demand  for  affirmative  relief ;  also 
in  any  case,  even  where  a  jury  trial  is  required,  the  relief  granted, 
if  the  plaintiff  recovers  judgment,  is  equitable  in  its  nature,  as  it  is 
provided  in  substance  that  by  the  judgment  the  defendant  shall  be 
barred  of  all  claim  to  the  premises.  Code  Civ.  Proc.  §  1645.  Hence 
I  think  that  equitable  practice  is  to  be  followed,  except  where  the 
statute  directs  otherwise.  But,  even  if  not,  there  is  no  provision  in 
the  several  sections  relating  to  this  sort  of  action  requiring  findin|^s 
in  rendering  judgment  for  the  plaintiff  on  defendant's  default  in 
pleading. 

[3]  If  the  plaintiff's  attorneys  consider  it  advantageous,  they  may 
insert  recitals  in  the  judgment  setting  forth  the  essential  allegations 
of  the  complaint,  which,  with  a  recital  that  the  defendants  have  failed 
to  answer,  will  constitute  a  judicial  recognition  of  the  facts  on  which 
the  judgment  is  based.  This,  it  appears,  would  be  in  conformity  with 
the  former  English  chancery  practice. 

[4]  As  to  the  order  for  judgment,  it  is  tmnecessary.  It  was  the 
practice  in  the  Court  of  Chancery  to  enter  an  order  to  take  a  trill  pro 
confesso,  but  under  our  present  Code  procedure  no  order  is  required- 
It  is  sufficient  for  the  court  to  sign  the  judgment,  whereupon  the  clerk 
will  enter  it. 

Submit  judgment  accordingly. 


THORBUKN  v.  MITCHELL  et  aL 
(Supreme  Court,  Special  Term,  New  Tork  County.    December  2,  1919.) 

1.  Judgment  ^=»12 — Entry  op  final  judgment  against  deceased  pabtt. 

Under  Code  Civ.  Proc.  §  763,  providing  that,  if  a  party  die  after  an  ac- 
cepted offer  to  allow  judgment  to  be  taken,  or  after  a  verdict,  report,  or 
decision,  or  an  interlocutory  judgment,  but  before  final  judgment  fa  en- 
tered, the  court  must  enter  final  judgment  in  the  names  of  the  original 
parties,  and  section  765,  providing  that  the  entry  of  a  judgment  against  a 
party  who  dies  before  a  verdict,  report,  or  decision  is  actually  rendered 
is  not  authorized,  a  motion  for  an  order  adjudging  that  the  equitable 
relief  to  which  a  claimant  against  the  estate  of  a  deceased  person  is  oi- 
tltled  be  ascertained  at  Special  Term,  is  not  a  request  for  final  judg- 
ment, notwithstanding  the  motion  in  form  asks  therefor,  so  as  to  authorize 
entry  of  final  judgment  against  a  deceased  executrix. 

2.  Judgment   ^!=>12 — Entry   or   inteblocutobt   decision   as    authobizino 

FINAL  JUDGMENT  AGAINST  DECEASED  PABTT. 

Under  Code  Civ.  Proc.  |  763,  after  an  accepted  offer  to  allow  judgment 
to  be  taken,  or  after  a  verdict,  report,  or  decision,  but  before  final  judg- 
ment is  entered,  an  order  denying  the  nfiotion  of  a  defendant  executrix, 
since  deceased,  to  set  aside  service  of  summons,  is  not  such  a  decision  or 
interlocutory  judgment  as  is  contemplated  by  the  statute. 

3.  Judgment  ^s»12 — Entbt  op  final  judgment  against  deceased  pabtt  on 

DEFAULT. 

Where  a  defendant  executrix  dies  while  an  order  extending  her  time  to 
plead  is  in  force,  she  is  not  in  default,  so  as  to  authorize  entry  of  final 
judgment  against  her  in  the  names  of  the  original  parties,  under  Code 
Civ.  Proc.  §  763,  even  if  such  section  be  applicable  to  cases  of  default  in 
appearance  or  pleading. 

^s»For  other  cases  see  same  topic  6  KBT-NUMBER  in  aU  Key-Numbered  Digests  A  Indexes 
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4.   JUDGICENT  ^IS>12 — "DEFATWr  AUTHOBIZINO  SNTBT  OF  JUDQMBNT  AFTEB  DEATH 
OF  ORIGINAL  PASTIES. 

Where  an  executrix  dies  while  an  order  extending  her  time  to  plead  as 
defendant  In  a  suit  against  the  estate  Is  in  fotce,  the  failure  of  her  suc- 
cessors to  appear  and  appeal  from  an  affirmance  of  a  denial  of  application 
by  deceased  executrix  to  set  aside  a  service  of  summons  does  not  consti- 
tute an  election  to  be  In  default,  so  as  to  make  applicable  Ck)de  Oiv.  Proc 
1763. 
&  Judgment  ^=»12 — ^Bntby  of  final  jttdoment  against  deceased  party  un- 
der STATUTE  WHEN  SU0OB8SOBS  IN  INTEREST  NOT  JOINED. 

The  entry  of  a  Judgment  against  a  deceased  executrix,  under  Code  Civ. 
Proc.  t  763,  Is  not  Justified,  where  she  is  the  sole  residuary  legatee  under 
the  will  of  decedent,  against  whose  estate  the  action  is  brought,  and 
where  her  personal  executors,  who  are  her  successors  in  Interest,  have  not 
been  served  with  summons. 

Motion  by  Robert  Henry  Thorbum  against  John  J,  Mitchell  and 
others,  as  executors,  etc.,  Dellora  R.  Gates,  as  executrix  of  and  trustee 
under  the  last  will  and  testament  of  John  W.  Gates,  deceased,  Dellora 
R.  Gates,  as  executrix  of  and  trustee  under  the  last  will  and  testament 
of  Charles  G.  Gates,  deceased,  and  others,  for  final  judgment  against 
defendant  Dellora  R.  Gates,  on  her  alleged  failure  to  appear,  answer,  or 
demur.    Motion  denied. 

Robert  H.  Thorbum,  of  New  York  City,  for  the  motion. 
Taylor,  Humes  &  Begg,  of  New  York  City  (Ben  Leroy  Stowell,  of 
New  York  City,  of  counsel),  opposed. 

GIEGERICH,  J.  The  plaintiff  applies  for  final  judgment  against 
the  defendant  Dellora  R.  Gates,  as  executrix  and  trustee  of  and  under 
the  last  will  and  testament  of  John  W.  Gates,  deceased,  and  in  her  fur- 
ther capacity  as  executrix  and  trustee  of  and  under  the  last  will  and 
testament  of  Charles  G.  Gates,  deceased,  on  her  alleged  failure  to  ap- 
pear, answer,  or  demur.  The  defendant  above  named  was  at  the  time 
of  the  service  of  the  summons  upon  her  the  executrix  and  trustee  in 
the  two  estates  above  named.  The  plaintiflf,  as  a  creditor  of  the  estate 
of  John  W.  Gates,  brings  the  action  on  behalf  of  himself  as  well  as  all 
other  creditors  of  that  estate  to  reach  certain  real  and  personal  property 
of  the  decedent  alleged  to  be  situated  in  this  state  and  to  have  that 
property  applied  pro  rata  to  the  payment  of  the  indebtedness  due  by 
said   decedent  and  for  general  relief. 

The  respective  wills  of  the  two  decedents  were  duly  probated  in  the 
state  of  Texas.  The  said  defendant  Dellora  R.  Gates  was  appointed 
executrix  of  said  wills  by  the  appropriate  tribunal  of  that  state;  no 
ancillary  letters  were  issued  to  her  in  this  state  and  service  was  made 
upon  her  in  person  while  sojourning  in  this  state.  The  defendant  Del- 
lora R.  Gates  died  on  November  28,  1918.  On  January  9,  1919,  the 
county  court  of  Jefferson  county,  Tex.,  wherein  the  wills  of  John  W. 
Gates  and  Charles  G.  Gates  were  probated,  appointed  the  First  National 
Bank  of  Port  Arthur,  Tex.,  as  administrator  with  the  will  annexed  of 
the  estate  of  John  W.  Gates,  deceased,  and  also  as  administrator  with 
the  will  annexed  of  the  estate  of  Charles  G.  Gates,  deceased,  in  the  place 
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and  stead  of  Dellora  R.  Gates,  and  issued  letters  of  administration  to 
said  bank  on  those  estates. 

At  the  time  of  the  death  of  the  defendant  Dellora  R.  Gates  she  was 
contesting  the  jurisdiction  of  this  court  over  her  as  a  foreign  executrix. 
Her  motion  to  set  aside  the  service  of  the  stunmons  was  denied  at  Spe- 
cial Term  (Thorbum  v.  Gates,  103  Misc.  Rep.  292,  171  N.  Y.  Supp. 
198),  and  such  denial  was  affirmed  by  the  Appellate  Division  (Thorbum' 
v.  Gates,  184  App.  Div.  443,  171  N.  Y.  Supp.  568).  On  October  22, 
1917,  she  obtained  at  Special  Term,  Part  I,  on  notice  to  the  plaintiff,  an 
order  extending  her  time  to  answer  or  demur  to  the  complaint  or  other- 
wise move  with  respect  thereto  until  20  days  after  the  final  hearing  and 
determination  of  such  motion  to  vacate  the  issuance  and  service  of  the 
summons  upon  her.  She  subsequently  obtained  at  Special  Term,  Part 
I,  another  order  extending  her  time  to  answer,  demur,  or  otherwise 
plead  until  the  expiration  of  20  days  after  the  entry  of  an  order  in  the 
Appellate  Division  for  leave  to  appeal  to  the  Court  of  Appeals.  In  Oc- 
tober, 1918,  her  motion  for  leave  to  appeal  to  the  Court  of  Appeals  was 
granted  by  the  Appellate  Division,  which  at  the  same  time  extended 
her  time  to  answer  or  demur  or  otherwise  move  with  respect  to  the 
complaint  until  20  days  after  the  entry  in  the  office  of  the  clerk  of  the 
Appellate  Division  of  an  order  upon  the  remittitur  of  the  Court  of 
Appeals  and  the  service  of  a  copy  of  such  order.  Her  time  to  appeal 
to  the  Court  of  Appeals  commenced  to  run  at  the  time  of  the  entry  of 
the  Appellate  Division's  order  granting  leave  to  appeal.  Porter  v.  In- 
temat.  Bridge  Co.,  163  N.  Y.  79,  57  N.  E.  174.  The  order  was  entered 
on  October  18,  1918,  and  she  had  60  days  after  that  date  in  which  to 
perfect  her  appeal  to  the  Court  of  Appeals.  Code  of  Civil  Procedure, 
§  1325. 

As  already  stated,  she  died  on  November  28,  1918.  This  was  while 
her  time  to  appeal  to  the  Court  of  Appeals  was  running,  and  also  while 
her  time  to  plead  or  move  was  running.  Prior  to  her  death  other 
defendants  in  the  action  had  demurred  to  the  complaint,  and,  after  her 
death,  the  demurrer  was  sustained  on  the  ground  that  the  complaint 
did  not  state  facts  sufficient  to  constitute  a  cause  of  action.  Thereafter 
the  plaintiff  served  an  amended  complaint.  This  has  been  demurred 
to  by  the  defendants  Humes  and  Herrmann,  as  her  executors,  on  the 
ground  that  it  does  not  state  facts  sufficient  to  constitute  a  cause  of  ac- 
tion, and  the  demurrer  has  been  noticed  for  argument  by  such  defend- 
ants. After  her  death  the  plaintiff  moved  to  vacate  tlie  said  order  of 
October  22,  1917,  which  extended  her  time  to  answer  or  demur  to  the 
complaint,  or,  in  the  alternative,  if  the  court  should  decide  that  the 
relief  so  asked  for  should  not  be  granted  until  the  action  had  been  re- 
vived and  continued  against  her  successors  that  in  that  event  the  action 
be  revived  and  continued  against  said  bank  as  such  administrator  with 
the  will  annexed  of  the  estates  above  named,  and  that  the  said  bank  in 
the  capacities  named  be  substituted  as  defendants  in  her  place  and  stead, 
and  that  the  title  of  the  action  be  amended  accordingly,  and  that  such 
continuance  or  substitution  be  made  without  prejudice  to  any  of  the 
proceedings  already  had  in  the  action  and  without  prejudice  to  the  right 
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of  the  plaintiff  to  apply  for  the  entry  of  judgment  by  default  against 
her  as  executrix  of  the  wills  of  John  W.  Gates  and  Charles  G.  Gates. 
By  an  order  entered  on  June  23,  1919,  the  motion  just  mentioned  was 
granted  to  the  extent  of  providing  that  the  plaintiff  have  leave  to  issue 
a  supplemental  summons  against  the  said  bank  as  such  administrator 
with  the  will  annexed  of  the  said  estates,  and  that,  upon  the  service  of 
such  supplemental  summons  within  the  state,  the  action  be  revived 
and  continued  as  against  the  said  bank  in  the  capacities  above  named, 
in  the  place  and  stead  of  the  said  Dellora  R.  Gates  as  executor  of  the 
said  estates,  and  that  in  all  subsequent  proceedings  the  said  bank,  in  the 
capacities  named,  be  substituted  in  the  place  and  stead  of  said  executrix 
and  that  the  title  of  the  action  be  amended  accordingly,  but  in  all  other 
respects  the  motion  was  denied. 

The  plaintiflF  thereafter  applied  to  the  justice  who  made  the  said 
order  of  June  23,  1919:  (1)  To  vacate  the  same;  also  (2)  for  leave  to 
withdraw  that  part  of  his  motion  which  asks  for  the  revival  of  this  ac- 
tion, and  the  substitution  of  the  said  bank  in  the  place  and  stead  of  Del- 
lora R.  Gates ;  also  (3)  for  leave  to  reargue  that  part  of  the  said  motion 
which  asks  that  the  order  of  October  22,  1917,  be  vacated  and  set  aside ; 
or  (4)  in  the  alternative,  if  paragraphs  2  and  3  should  be  denied,  then 
for  an  order  vacating  and  setting  aside  the  order  of  June  23,  1919,  and 
granting  leave  to  the  plaintiff  to  withdraw  his  motion  on  which  such 
order  was  made.  The  motion  was  denied  in  all  respects  by  a  short 
form  order  dated  October  28,  1919.  An  application  for  a  resettlement 
of  such  order  was  denied  on  November  18,  1919,  and  the  plaintiff  has 
appealed  from  that  order. 

So  far  as  I  can  gather  from  the  papers  submitted,  the  plaintiff  has  not 
availed  himself  of  the  leave  given  by  the  order  of  June  23,  1919,  to 
serve  a  supplemental  summons  upon  the  said  bank,  nor  sought  to  do  so. 
It  is  stated  in  the  plaintiff's  supplemental  memorandum  that  he  makes 
application  for  final  judgment  in  the  name  of  the  deceased  executrix, 
because,  as  claimed,  there  is  an  obstacle  in  the  way  of  reviving  and  con- 
tinuing the  action  against  her  successor,  the  First  National  Bank  of 
Port  Arthur,  Tex.,  and  that  the  plaintiff  has  so  far  been  unable  to  ob- 
tain an  order  of  this  court  that  will  effect  the  revival  and  continuance 
of  this  action  against  that  bank.  The  application  for  final  judgment  is 
opposed  by  the  defendants  Humes  and  Herrmann,  as  executors  under 
the  will  of  Dellora  R.  Gates,  deceased,  and  by  the  said  bank  as  such 
administrator  with  the  will  annexed  of  the  said  estates,  which  appears 
specially  for  the  sole  purpose  of  objecting  to  the  jurisdiction  of  the 
court. 

The  plaintiff  claims  that  the  defendant  executrix  and  her  successors 
are  in  default,  and  that  under  the  provisions  of  section  763  of  the  Code 
of  Civil  Procedure  he  is  entitled  to  enter  final  judgment  against  and  in 
the  name  of  the  deceased  executrix.    That  section  provides  as  follows: 

*^f  either  party  to  an  action  dies,  after  an  accepted  offer  to  allow  judgment 
to  be  taken,  or  after  a  verdict,  report,  or  decision,  or  an  interlocutory  Judg« 
m^it,  but  before  final  judgment  is  entered,  the  court  must  enter  final  judg- 
ment, in  the  names  of  the  original  parties;  unless  the  offer,  yerdict,  report, 
or  decision,  or  the  interlocutory  judgment,  is  set  aside.'* 
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Section  765  of  the  Code  provides :  • 

'This  title  does  not  authorize  the  entry  of  a  judgment  against  a  party,  who 
dies  before  a  verdict,  report,  or  decision  is  actually  rendered  against  him. 
In  that  case,  the  verdicti  report;  or  decision  is  absolutely  Toid." 

[1]  In  order  to  bring  the  case  within  section  763  of  the  Code,  the 
application  must  be  for  final  judgment.  Although  the  notice  of  motion 
asks  for  final  judgment  by  default  against  the  defendant  executrix,  it 
appears  from  tiie  proposed  form  of  order  annexed  to  the  motion  papers 
that  what  the  plaintiff  seeks  is  not,  in  fact,  a  final  judgment,  but  an  or- 
der adjudging  and  decreeing  that  the  equitable  relief  to  which  the  plain- 
tiff may  be  entitled  be  ascertained  and  determined  at  Special  Term, 
Part  III.  In  other  words,  the  application  is  merely  a  step  preliminary, 
not  only  to  obtaining  a  final  judgment,  hut  even  to  obtaining  a  hearing 
and  a  decision. 

[2]  It  is  insisted  by  the  plaintiff  that  the  order  of  this  court  denying 
the  motion  of  the  defendant  executrix  to  set  aside  the  service  of  the 
summons  was  a  decision  or  an  interlocutory  judgment,  within  section 
763  of  the  Code  of  Civil  Procedure,  and  that  the  present  motion  must 
therefore  be  deemed  to  be  an  application  for  final  judgment.'  The  plain- 
tiff, in  support  of  such  contention,  advances  the  argument  that  the 
determination  of  the  court  that  the  service  of  the  summons  was  valid 
and  that  the  court  had  jurisdiction  was  a  determination  on  the  merits. 
There  was  no  determination  of  the  merits  of  the  action,  but  merely  a 
determination  as  to  the  validity  of  the  service  of  the  summons,  which  is 
an  entirely  different  thing.  The  court  in  Grant  v,  Griswold,  21  Hun, 
509,  construing  the  above-quoted  provisions  of  section  763  of  the  Code, 
at  page  513,  said: 

'*The  words  'verdict,  report  or  decision'  cover  trial  by  Jury,  by  a  referee,  or 
by  a  single  judge." 

It  was  further  held,  in  the  same  case  that  the  section  is  not  applicable 
to  an  ordinary  default,  which  was  said  to  be  the  result  of  mere  inac- 
tion as  distinguished  from  a  confession  of  judgment,  which  is  a  dis- 
tinct, afiirmative  act;  the  court  further  observing  that  a  judgment  can- 
not be  entered,  even  upon  confession,  after  the  defendant's  death. 

[3]  But  even  if  section  763  were  ever  applicable  to  cases  of  default  in 
appearance  or  pleading,  I  do  not  think  the  circumstances  of  the  present 
case  warrant  its  application.  The  defendant  executrix  was  not  in  de- 
fault in  pleading  at  the  time  of  her  death ;  the  said  orders  of  the  Special 
Term  and  the  said  order  of  the  Appellate  Division,  extending  her  time 
to  plead,  being  then  in  force.  As  above  shown,  the  plaintiff  attempted, 
but  without  success,  to  have  the  said  order  of  October  22,  1917,  extend- 
ing the  executrix's  time  to  plead  vacated. 

[4]  The  plaintiff  contends,  however,  that  by  the  failure  of  the  "suc- 
cessors" of  the  executrix  to  come  into  the  action  and  take  an  appeal  to 
the  Court  of  Appeals  from  the  determination  of  the  Appellate  Division 
affirming  the  denial  of  the  motion  of  the  defendant  executrix  to  set 
aside  the  service  of  the  summons  they  have  elected  to  be  in  default.  I 
do  not  think  that  the  mere  inaction  of  the  said  bank  in  the  respects  men- 
tioned had  the  effect  claimed ;  but,  even  if  it  had,  such  election  to  be 
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in  default  would  not  avail  the  plaintiff  because  it  took  place  after  the 
death  of  the  defendant  executrix,  who,  as  already  shown,  was  not  at 
the  time  of  her  death  in  default  in  pleading,  and  therefore  the  entry  of  a 
judgment  against  her  would  not  be  warranted. 

The  plaintiff  cites  in  support  of  his  contention  that  the  defendant 
executrix  and  her  successors  are  in  default  a  decision  I  made  in  Mus- 
lusky  V.  Lehigh  VaUey  Coal  Co.,  96  Misc.  Rep.  68,  159  N.  Y.  Supp,  571, 
affirmed  225  N.  Y.  584,  122  N.  E.  461.  In  that  case  a  demand  and  no- 
tice of  special  appearance  substantially  in  the  same  form  as  that  served 
by  the  defendant  executrix  was  served  on  the  plaintiff's  attorney,  who 
refused  to  recognize  the  demand  and  failed  to  serve  a  complaint. 
Thereupon  the  defendant  applied  for  an  order  dismissing  the  complaint 
for  the  failure  of  the  plaintiff  to  serve  a  copy  thereof  in  response  to  the 
defendant's  demand.  The  motion  was  denied  on  the  ground  that  the 
defendant,  having  appeared  specially,  could  attack  only  the  jurisdiction 
of  the  court  over  its  person,  and  that  the  defendant's  right  to  move  to 
dismiss  the  complaint  was  given  only  in  cases  where  the  defendant  had 
entered  a  general  appearance.  These  views  were  subsequently  affirmed 
by  the  Court  of  Appeals,  which  reversed  the  judgment  of  the  Appellate 
Division  dismissing  the  complaint,  and  affirmed  the  order  of  the  Spe- 
cial Term. 

The  plaintiff  maintains  that  under  the  decision  in  the  Muslusky  Case 
the  court  was  without  power  to  grant  to  the  defendant  executrix  any 
extension  of  time  to  plead  to  the  merits  on  a  mere  special  appearance. 
That  question,  however,  did  not  arise  in  that  case.  The  only  questions 
considered  and  decided  were  whether  a  defendant  who  has  appeared 
specially  is  entitled  to  a  copy  of  the  complaint  and  to  a  dismissal  of 
the  complaint  in  case  of  refusal  to  serve  a  copy  of  the  same.  In  the 
case  at  bar  the  demand  for  a  copy  of  the  complaint  was  complied  with, 
and  a  copy  of  the  complaint  was  served  upon  the  attorneys  appearing 
specially  for  the  purposes  of  the  motion.  Thereafter  such  attorneys 
so  appearing  specially  made  a  motion  challenging  the  jurisdiction  of 
the  court  over  the  person  of  the  executrix.  Even  if  the  court  h'ad  no 
power  to  grant  any  extension  of  time  to  appear  or  plead  on  a  mere  spe- 
cial appearance,  I  do  not  think  I  would  be  warranted  in  disregarding 
the  orders  of  the  Special  Term  and  the  order  of  the  Appellate  Division 
extending  the  defendant  executrix's  time  to  plead.  One  of  such  orders, 
viz.  the  order  of  October  22,  1917,  was  granted  upon  notice  to  the  plain- 
tiff, who  did  not  object  to  the  granting  thereof.  As  stated  above,  the 
plaintiff  sought,  but  without  success,to  have  ^uch  order  vacated.  As 
to  the  order  of  the  Appellate  Division  extending  the  executrix's  time 
to  plead,  that  tribunal  alone  can  afford  any  relief  from  its  terms. 

[5]  'There  is  another  circumstance  which  may  be  mentioned.  The 
defendant  Dellora  R.  Gates  is  the  sole  residuary  legatee  under  the  will 
of  her  husband,  John  W.  Gates,  deceased,  and  it  is  alleged  in  the  mov- 
ing affidavit  that  her  personal  executors,  Messrs.  Mitchell,  Humes,  and 
Herrmann,  are,  or  will  be  when,  her  estate  is  settled  and  wound  up  the 
successors  in  interest  in  and  to  the  property  which  this  action  is 
brought  to  reach,  and  that  all  of  such  property  is  now  in  their  posses- 
sion.   Two  of  such  executors  have  appeared  and  demurred  but  the 
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supplemental  summons  has  not  as  yet  been  served  upon  the  third  execu- 
tor, Mitchell.  Under  these  circumstances,  a  judgment  simply  against 
Dellora  R.  Gates,  as  executrix,  would  not  be  justified,  since  such  a 
judgment  would  necessarily  involve  the  interests  of  her  personal  execu- 
tors, who  since  her  death,  have  been  made  parties  defendant,  and  who, 
as  already  shown,  are  alleged  to  have  possession  of  the  property  which 
the  action  is  brought  to  reach. 

My  conclusion  is  that  the  motion  should  in  all  respects  be  denied, 
with  $10  costs.    Settle  order  on  notice. 


(189  App.  Dlv.  462) 

OLARK  V.  VAEIBTT,  Inc. 

(Supreme  Court,  Appellate  Division,  First  Department.    November  21,  1019.) 

1.  lilBEX  AND   SLANDEB  ^s»16— AbTIOLE   HOLDING   UP  TO   CONTEMPT   AND   BIDI- 

CULE. 

An  article  holding  one  up  to  contempt  and  ridicule  is  libelous  per  se. 

2.  New  trial  C=>21 — Comments  of  coubt  in  libel  suit  as  obound. 

A  new  trial  was  demanded  in  a  libel  case,  where  trial  court  in  the 
presence  of  the  jury  suggested  that  defendant's  president  should  shake 
hands  with  plaintifiP  and  tell  him  he  was  sorry  for  the  publication,  and 
make  a  retraction  in  the  next  issue,  and  stated  that  plaintiff  was  not  seek- 
ing mere  damages,  but  vindication  for  his  feelings,  and  that  defendant 
had  'H^idded'*  in  the  same  way  as  plaintiff  had,  etc 
8.  Witnesses  ^=»270(2) — Cboss -examination  as  to  ibbelevant  mattbbs. 

In  a  libel  case,  trial  court  erred  in  permitting  plaintiff  to  be  cross-ex- 
amined at  great  length  on  his  use  of  the  names  of  his  friends  and  asso- 
ciates as  characters  in  a  "crook"  play ;  the  sole  purpose  of  the  examina- 
tion being  to  endeavor  to  show  that  he  had  but  little  regard  for  the  feel- 
ings of  his  friends  and  acquaintances,  such  matter  not  being  relevant  to 
the  issue. 

4.  Libel  and  slandeb  <®=»120(1) — ^Punitive  damages  becovebable  without 

actual  damages. 

Punitive  damages  may  be  reoorered  for  publication  of  an  article  libel- 
ous per  se,  although  actual  damages  are  not  established. 

5.  Tbial  ^=s>251(2) — Pbivileoe  in  action  fob  libel  must  be  pleaded  to  au- 

thobize  instbuction. 

In  action  for  damages  for  libel,  court  erred  in  submitting  to  the  Jury 
the  question  of  privilege,  where  it  had  not  been  pleaded  or  raised  on  the 
trial  in  a  proper  way. 

6.  Libel  and  slandeb  ^=»104(3) — Otheb  abticles  as  evidence  of  malice. 

In  a  libel  action,  plaintiff,  to  prove  express  malice,  may  show  that  de- 
fendant attacked  the  officials  of  an  organization  of  which  he  was  presi- 
dent although  not  named  in  the  articles,  if  he  first  shows  that  defendant 
knew  that  plaintiff  was  one  of  such  officials;  but  such  matter  cannot 
be  shown  if  the  articles  written  concerning  the  organization  were  Just 
general  in  character  against  the  organization. 

Appeal  from  Trial  Term,  New  York  County. 

Action  by  Edward  Clark  against  Variety,  Incorporated,  From  a 
judgment  for  defendant,  entered  upon  the  verdict  of  a  jury,  and  from 
an  order  denying  a  motion  for  a  new  trial,  plaintiff  appeals.  Judg- 
ment and  order  reversed,  and  new  trial  ordered. 

^s9For  other  cases  see  same  topic  &  KBY-NUMBBR  In  ail  Key-Nambered  Digests  A  Indezci 
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Argued  before  CLARKE,  P.'  J.,  and  LAUGHLIN,  DOWLING, 
PAGE,  and  MERREIyly,  JJ. 

Harold  Riegclman,  of  New  York  City,  for  appellant. 

O'Brien,  Malevinsky  &  Driscoll,  of  New  York  City  (M.  1,.  Mal- 
evinsky,  of  New  York  City,  of  counsel,  and  Dennis  F.  O'Brien,  of 
New  York  City,  on  the  brief),  for  respondent. 

DOWLING,  J.  [1]  This  action  was  brought  to  recover  damages 
claimed  to  have  been  sustained  by  plaintiff  by  reason  of  the  publication 
of  a  libel  concerning  him  in  a  paper  published  by  defendant.  The 
complaint  herein  was  demurred  to,  and  the  demurrer  overruled;  the 
court  holding  that  according  to  its  reasonable  import  the  article  in  suit 
holds  the  plaintiff  up  to  contempt  and  ridicule,  and  is  therefore  libel- 
ous. On  appeal  to  this  court  that  judgment  was  affirmed.  181  App. 
Div.  927,  167  N.  Y.  Supp.  1093.  Upon  the  face  of  the  complaint, 
therefore,  this  article,  witih  the  innuendo  laid  in  the  complaint,  was 
libelous  per  se.  Upon  the  trial  no  effort  was  made  to  dispute  the  in- 
nuendoj  nor  to  claim  that  the  article  was  susceptible  of  any  other 
meaning  than  that  assigned  to  it  by  the  innuendo.  The  defendant  did 
claim  that  the  article  was  a  pleasantry,  or  a  species  of  wit ;  but  it  did 
not  controvert  the  meaning  of  the  publication  as  averred  by  plaintiff. 

[2]  It  seems  to  me  that  the  verdict  for  tiie  defendant  in  fiiis  case 
must  have  been  due  to  the  belief  of  the  jury,  after  listening  to  the 
colloquy  between  the  learned  trial  court  and  counsel  for  the  parties, 
that  tfie  libel  was  unimportant  and  trivial,  and  should  not  furnish  the 
basis  for  any  substantial  recovery.  Not  only  did  the  learned  trial 
court  in  the  presence  of  the  jury  suggest  that  the  defendant's  presi- 
dent should  shake  hands  with  plaintiff,  tell  him  he  was  sorry  for  the 
publication,  and  make  a  retraction  in  the  next  issue,  but  he  indulged  at 
some  length  in  remarks  about  the  liberality  and  good  fellowship  of 
the  theatrical  profession,  and  said  plaintiff  was  not  seeking  mere  dam- 
ages, but  vindication  for  his  feelings.  He  further  commented  on  the 
fact  that  the  defendant  had  **kidded"  in  the  same  way  as  plaintiff  had, 
and  while  the  court's  obvious  purpose  was  to  endeavor  to  effect  a  rec- 
onciliation of  the  parties  and  create  good  feeling  between  them,  the 
failure  to  accomplish  such  a  purpose  left  the  plaintiff  in  a  most  unfor- 
tunate position,  when  the  jury  had  heard  from  the  court  that  he  was 
only  looking  for  vindication,  and  not  for  damages,  and  when  the  onus 
had  been  put  upon  him  of  refusing  a  suggestion  of  the  court  for  what 
the  latter  suggested  as  a  reasonable  settlement  of  the  case. 

Furthermore,  the  defendant's  counsel  took  advantage  of  the  situa- 
tion to  interject  into  the  case,  still  in  the  presence  of  the  jury,  the 
statement  that  plaintiff  never  would  have  brought  this  suit,  except  to 
recover  his  attorney's  fees.  Exception  was  duly  taken  to  all  that  oc- 
curred before  the  jury,  and  a  motion  made  to  withdraw  a  juror  be- 
cause of  the  discussion,  which  motion  was  renewed  at  the  end  of  jthe 
case.  In  my  opinion  this  motion  should  have  been  granted,  and  the 
denial  of  it  constituted  reversible  error.  The  plaintiff's  cause  of  ac- 
tion was  vitally  prejudiced  after  the  jury  had  heard  the  discussion 
between  the  court  and  trial  counsel,  and  could  only  have  gathered  the 
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impression  that  his  grievance  was  trivial,*  and  he  had  sustained  no 
damage  whatever,  if  he  had  any  cause  of  action  at  all.. 

[3]  Furthermore,  error  was  committed  by  the  learned  trial  court  in 
permitting  plaintiff  to  be  cross-examined  at  great  length  on  his  use 
of  the  names  of  his  friends  and  associates  as  characters  in  his  play 
"De  Luxe  Annie."  The  sole  purpose  of  this  was  to  endeavor  to  show 
that  he  had  but  little  regard  for  the  feelings  of  his  friends  and  ac- 
quaintances, and,  having  used  their  names  indiscriminately  as  tfiosc  of 
characters  in  a  play  which  is  denominated  a  "crook"  play,  that  there- 
fore he  was  entitled  to  but  scant  consideration  for  his  own  feelings. 
This  had  no  relevancy  to  the  libel  sued  upon. 

[4,  B]  Error  was  also  committed  in  charging  the  jury  that  there 
could  be  no  recovery  of  punitive  damages,  unless  actual  damages  had 
first  been  established.  Error  was  further  committed  in  submitting  to 
the  jury  the  question  of  privilege,  which  had  not  been  pleaded,  nor 
raised  upon  the  trial  in  any  proper  way. 

[6]  In  view  of  the  fact  that  a  new  trial  of  this  action  will  be  re- 
quired, it  might  be  well  to  call  attention  to  the  exclusion  of  evidence 
which  was  sought  to  be  introduced  by  plaintiff  in  order  to  prove  ex- 
press malice  on  the  part  of  defendant  against  plaintiff  by  a  general  and 
continued  course  of  attack  upon  an  organization  known  as  the  "White 
Rats,"  whereof  plaintiflf  was  vice  president  If  the  plaintiff  had  been 
prepared  to  show  that  defendant's  president,  who  was  responsible  for 
the  acceptance  of  the  libelous  artide,  knew  of  plaintiff's  activities  as 
an  officer  of  the  "White  Rats,"  and  that  his  hostility  to  that  organiza- 
tion extended  to  the  plaintiff  personally,  evidence  might  be  received  of 
articles  published  in  defendant's  paper  which  attacked  the  officers  of 
the  "White  Rats"  in  a  body,  even  if  plaintiff's  name  was  not  specifi- 
cally mentioned.  If  plaintiff  had  been  able  to  show  that  defendant's 
president  had  announced  a  policy  of  destroying  the  reputation  of  offi- 
cials of  that  organization,  and  that  he  knew  that  plaintiff  was  one  of 
such  officials,  that  evidence  would  be  admissible  as  showing  malice  on 
his  part  in  the  publication  of  the  article  in  question.  But  the  excerpts 
from  the  defendant's  paper  which  have  been  offered  in  evidence  are 
too  general  in  character  and  too  indefinite  in  aim  to  justify  their  re- 
ception in  evidence.  The  only  person  whose  name  is  specifically  men- 
tioned therein  is  one  Harry  Moimtford.  A  general  abuse  of  the  or- 
ganization and  of  its  spokesmen  would  not  warrant  the  receipt  of  these 
articles  as  proof  of  malice  on  the  part  of  defendant's  president  against 
the  plaintiff. 

The  judgment  and  order  appealed  from  are  reversed,  and  a  new 
trial  ordered,  with  costs  to  the  appellant  to  abide  the  event  Order 
filed.    All  concur. 
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In  xe  THOMAS  B.  NOYES  &  GO.    Appeal  of  NEBELb 
BACKENSTOS  v.  NOYES  et  al. 

(Supreme  Court,  Appellate  DlTlsion,  First  Department.    November  21,  1919.) 

Appeal  from  Special  Term  New  York  County. 

In  the  matter  of  the  general  assignment  of  Thomas  E.  Noyes  &  Co. 
to  Richard  E.  Nebel,  assignee;  Fanny  A.  Noyes  appearing  specially. 
In  the  matter  of  supplementary  proceedings  by  Edward  J.  Backenstos, 
judgment  creditor,  against  Thomas  E.  Noyes  and  others,  judgment 
debtors ;  Fanny  A.  Noyes  appearing  specially.  From  an  order  grant- 
ing a  motion  to  set  aside  service  of  subpoena  in  assignment  proceedings, 
assignee  appeals ;  and  from  an  order  granting  a  motion  to  set  aside  a 
third  party  order,  a  subpoena,  and  a  subpoena  duces  tecum  in  supple- 
mentary proceedings,  the  judgment  creditor  appeals.    Orders  affirmed. 

Argued  before  CLARKE,  P.  J„  and  DOWUNG,  PAGE,  MER- . 
RELL,  and  PHILBIN,  JJ. 

Sec,  also,  188  App.  Div.  995,  177  N.  Y.  Supp.  921. 

Knox  &  Dooling,  of  New  York  City  (Joseph  M.  Gazzam,  of  New 
York  City,  of  counsel),  for  appellant 

Poster  &  Newman,  of  New  York  City  (Nathan  Ballin,  of  New  York 
City,  of  counsel),  for  respondents. 

PER  CURIAM.  Orders  affirmed,  with  $10  costs  and  disbursements. 
Orders  filed. 

PAGE,  J.  (dissenting).  These  are  appeals  from  an  order  vacating 
and  setting  aside  the  service  of  a  third  party  order  in  supplementary 
proceedings,  and  a  subpoena  duces  tecum  and  a  subpoena  for  the  attend- 
ance of  Fannie  A.  Noyes,  individually  and  as  secretary  and  treasurer 
of  a  domestic  corporation,  updn  the  ground  that  she  was  a  nonresident 
of  this  state  and  was  in  attendance  at  the  County  Courthouse  in  Kings 
county  pursuant  to  an  order  for  her  examination  as  a  party  before  trial 
in  an  action  pending  in  the  Supreme  Court.  I  dissent  from  the  affirm- 
ance of  these  orders  on  the  grounds : 

I.  That  she  did  not  come  into  this  state  voluntarily  as  a  witness. 
She  came  here  under  compulsion  of  an  order  of  the  Appellate  Division 
of  the  Supreme  Court,  Second  Department,  which  provided  that  if 
she  failed  to  appear  her  answer  would  be  stricken  out. 

II.  The  process  was  not  against  her  individually,  but  against  the  do- 
mestic corporation  of  which  she  was  secretary  and  treasurer.  The 
examination  of  the  corporation  by  her  as  an  officer  thereof  was  sought. 
Code  of  Civil  Procedure,  §  2444.  The  individual  immunity  of  a  non- 
resident does  not  extend  to  the  nonresident  officer  of  a  domestic  cor- 
poration. See  Breon  v.  Miller  Lumber  Co.,  83  S.  C.  221,  65  S.  E.  214, 
24  L.  R.  A.  (N.  S.)  276,  137  Am.  St.  Rep.  803. 
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ANSIN  V.  KAUFMANN  et  al. 

(Supreme  Court,  Appellate  Division,  First  Department.    November  21,  1919.) 

Trial  €=>159 — Dismissal  ro»  failure  to  prove  contract  alleged. 

Plaintiff's  failure  to  prove  a  contract  alleged  as  the  basis  of  his  cause 
of  action  should  have  entailed  dismissal  of  his  complaint  on  defendant's 
motion  at  the  close  of  his  case. 

Appeal  from  Trial  Term,  New  York  County. 

Action  by  David  Ansin  against  Gerson  Kaufmann,  impleaded,  etc. 
From  a  judgment  for  plaintiff,  defendant  named  appeals.  Reversed, 
and  complaint  dismissed. 

Argued  before  CLARKE,  P.  J.,  and  LAUGHUN,  DOWLING, 
PAGE,  and  MERRELL,  JJ. 

Weissberger  &  Leichter,  of  New  York  City  (M.  N.  Leichter,  of  New 
York  City,  of  counsel),  for  appellant. 

A.  L.  Geilich,  of  New  York  City,  for  respondent, 

PER  CURIAM.  The  plaintiff  failed  to  prove  a  contract  for  the 
sale  of  the  18  cases  of  goods,  which  was  alleged  to  be  the  basis  of 
his  cause  of  action.  The  complaint  should  have  been  dismissed  upon 
defendant's  motion  at  the  close  of  the  plaintiff's  case,  which  was 
renewed  at  the  end  of  the  case. 

Judgment  reversed,  with  costs  to  appellant,  and  complaint  dis- 
missed, with  costs.    Order  filed. 


(108  Misc.  Kep.  585) 

PEOPLE  ex  rel.  MOODY  ENGINEERING  CO.,  Inc.,  v.  HAMILTON,  CJonnty 

Treasurer. 

(Supreme  Court,  Special  Term,  Rockland  County.    September,  1919.) 

1.  Counties  ^=»153,  171 — ^Poweb  of  auPEBVisoBa  to  bobrow  honxt  or  ibsos 

BONDS. 

A  county  board  of  supervisors  has  no  inherent,  implied,  or  incidental 
power  to  borrow  money  or  to  Issue  negotiable  paper  in  any  manner,  ex- 
cept in  strict  compliance  with  the  statute. 

2.  Counties  ^=»173(2) — Statutory  method  of  baisino  tempobaby  loan. 

Where  board  of  supervisors  of  Rockland  county,  in  compliance  with 
County  Law,  §  45,  as  amended  by  Laws  1915,  c  132,  after  adoption  of 
proposition  by  voters  to  the  amount  of  $50,000,  purchased  real  property 
and  built  and  equipped  a  tuberculosis  hospital  at  a  greater  expense,  its 
issuance  of  bonds  to  amount  of  $80,000,  the  proceeds  of  which  had  been 
expended,  was  legal,  and  it  had  power  to  raise  an  additional  $40,000,  if 
necessary,  but  could  only  raise  it  by  a  bond  issue  as  provided  In  section 
45,  subd.  3. 

3.  Counties  ^=>153 — Tempobaby  loan  by  supervisors  ;  violation  of  statute. 

Proposal  by  board  of  supervisors  of  Rockland  county,  after  the  construc- 
tion and  furnishing  of  a  tuberculosis  hospital  at  a  cost  exceeding  the 
amount  fixed  by  the  vote  authorizing  such  action,  to  raise  $40,000  by  tem- 
porary loan  not  included  in  the  tax  budget,  was  in  violation  of  General 
Municipal  Law,  §  5,  so  that  county  treasurer  was  justified  in  refusing  to 
honor  board's  drafts,  and  an  application  by  holder  for  a  peremptory 
writ  of  mandamus  to  compel  their  payment  must  be  denied. 

C==9For  other  cases  see  same  topic  &  KEY-NUMBER  in  all  Key-Numbered  Digests  4  Indexes 
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Application  for  a  peremptory  writ  of  mandamus  by  the  People  of 
the  State  of  New  Yorl^  on  the  relation  of  the  Moody  Engineering 
Company,  Incorporated,  against  Walter  G.  Hamilton,  as  Treasurer  ol* 
the  County  of  Rockland.    Application  denied. 

Edward  Maxson,  of  New  York  City,  for  relator. 
Thomas  Gagan,  of  Haverstraw,  for  respondent, 

SEEGER,  J.  The  relator  has  applied  for  a  peremptory  writ  of 
mandamus  to  compel  the  respondent,  the  county  treasurer  of  the  coun- 
ty of  Rockland,  to  pay  seven  drafts,  aggregating  $8,920.14,  made  by 
the  board  of  supervisors  of  the  county  of  Rockland,  which  drafts 
were  drawn  in  payment  of  bills  for  work,  labor,  and  services  per- 
formed in  the  construction  of  a  tuberculosis  hospital  in  Rockland 
county.    The  respondent  has  refused  to  honor  the  drafts. 

It  appears  that  in  the  year  1915,  pursuant  to  the  provisions  of  sec- 
tion 45  of  the  County  Law  (Consol.  Laws,  c.  11),  as  then  in  effect,  the 
board  of  supervisors  caused  to  be  submitted  to  the  voters  of  the 
county  the  question  of  establishing  a  county  hospital  for  tuberculosis, 
fixing  the  sum  of  money  deemed  necessary  for  the  establishment  of 
such  hospital  at  the  sum  of  $50,000.  The  proposition  was  carried, 
and  thereupon  the  board  of  supervisors,  in  compliance  with  said  sec- 
tion 45  of  the  County  Law,  purchased  real  property  and  built,  fur- 
nished, and  equipped  a  tuberculosis  hospital  at  an  expense  far  ex- 
ceeding the  simi  of  $50,000  originally  deemed  necessary.  For  the 
purpose  of  providing  funds  to  pay  the  expense  of  such  hospital  they 
issued  bonds  to  the  amount  of  $oO,000,  the  proceeds  of  which  have 
been  entirely  expended,  and  they  now  propose  to  make  a  temporary. 
loan  upon  the  credit  of  the  county  for  the  sum  of  $40,000  additional. 
Such  temporary  loan  is  not  applied  for  in  anticipation  of  the  taxes 
of  the  current  fiscal  year  and  is  not  included  in  the  budget  thereof. 

The  board  of  supervisors,  claiming  to  have  power  to  make  such 
temporary  loan,  issued  to  the  relator.  Moody  Engineering  Company, 
Incorporated,  the  drafts  in  question,  expecting  the  respondent  to  pay 
them  from  the  proceeds  of  the  proposed  temporary  loan.  The  re- 
spondent bases  his  refusal  to  honor  the  said  drafts  upon  the  conten- 
tion that  the  board  of  supervisors  has  no  right  to  expend  more  than 
the  stun  of  $50,000  appropriated  by  the  referendum ;  also  contending 
that  said  hoard  of  super\'isors  had  no  authority  to  make  the  said  tem- 
porary loan  of  $40,000,  and  that  therefore  he  has  no  funds  in  his 
hands  with  which  to  pay  the  said  drafts. 

The  Legislature  first  provided  for  the  establishment  of  county  hos- 
pitals for  tuberculosis  by  the  enactment  of  chapter  341  of  the  Laws 
of  1909,  being  section  45  of  the  County  Law,  and  thereby  the  board 
of  supervisors  of  any  county  was  authorized  to  establish  such  hospi- 
tal by  a  majority  vote  of  such  board,  and  to  purchase  and  lease  real 
property  therefor,  or  acquire  such  real  property  by  condemnation 
proceedings,  and  to  erect  all  necessary  buildings  and  make  all  neces- 
sary improvements  and  repairs;  to  cause  to  be  assessed,  levied,  and 
collected  such  sums  of  money  as  they  should  deem  necessary  for  such 
purchases;    and  as  the  statute  was  originally  enacted  the  board  of 
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supervisors  had  absolute  power  to  expend  any  sums  of  money  that 
they  might  deem  necessary  for  the  establishment  of  such  hospital. 

The  statute  was  amended  by  the  enactment  of  chapter  166  of  the 
Laws  of  1913,  by  the  insertion  of  a  provision  providing  that  after  the 
presentation  of  a  petition  in  a  proceeding  for  the  condemnation  of 
lands  for  the  purposes  of  such  hospital  the  said  board  of  supervisors 
shall  be  and  become  seized  of  the  real  property  described  in  said  peti- 
tion to  be  acquired,  and  containing  other  provisions  relating  to  the 
method  of  procedure  in  such  condemnation  proceedings.  Said  section 
45  was  further  amended  by  chapter  323  of  the  Laws  of  1914  and 
chapter  132  of  the  Laws  of  1915,  by  adding  thereto  a  provision  pro- 
viding that  such  boards  of  supervisors  shdl  have  authority  to  sub- 
mit the  question  of  establishing  such  hospital  to  the  voters  of  the 
county,  but  neither  of  such  amendments  in  any  way  limited  or  abridged 
the  authority  of  the  board  of  supervisors  granted  in  the  original  act 
Therefore,  if  the  authority  of  the  board  of  supervisors  of  the  county 
of  Rockland  was  limited  and  defined  by  the  terms  of  said  section  45 
of  the  County  Law  as  in  force  in  the  year  1915,  it  is  my  opinion  that 
they  were  authorized  to  expend  such  sums  of  money  as  they  should 
deem  necessary  for  suitable  lands,  buildings,  and  improvements  for 
said  hospital,  and  for  the  maintenance  thereof,  and  for  all  other 
necessary  expenditures  therefor,  and  also  to  borrow  money  for  the 
erection  of  such  hospital  and  for  the  purchase  of  a  site  therefor  on 
the  credit  of  the  county,  and  to  issue  county  obligations  therefor. 
Countv  Law,  §  45,  as  amended  by  Laws  1915,  c.  132. 

[1,  *]  The  action  of  the  board  of  supervisors  in  issuing  bonds  in 
the  sum  of  $80,000  for  the  necessary  expenses  of  purchasing  the  lands 
and  the  erection  of  buildings  and  other  necessary  expenses  of  said 
hospital  was  legal.  I  am  also  of  the  opinion  that  the  board  of  super- 
visors has  power  and  authority  according  to  the  provisions  of  sec- 
tion 45  of  the  County  Law  to  raise  the  additional  sum  of  $40,000,  or 
any  other  sum  that  may  be  necessary,  for  the  establishment  and  com- 
pletion of  said  hospital  and  the  maintenance  thereof ;  but  the  same 
must  be  raised  in  such  manner  as  the  board  of  supervisors  might  do 
for  other  county  purposes.    County  Law,  §  45,  subd.  3. 

[3]  The  board  of  supervisors  has  no  inherent,  implied  or  incidental 
power  to  borrow  money  or  to  issue  negotiable  paper  in  any  manner, 
except  in  strict  compliance  with  the  statute.  Parker  v.  Board  of 
Supervisors  of  Saratoga,  106  N.  Y.  394,  13  N.  E.  308.  And  for 
the  purpose  of  preventing  the  practice  by  boards  of  supervisors  of 
borrowing  money  on  temporary  loans,  and  so  involving  the  counties 
in  debt,  section  5  of  the  General  Municipal  Law  (ConsoL  Laws,  c 
24)  was  enacted,  which  provides  as  follows : 

"Moneys  shall  not  be  borrowed  by  a  municipal  corporation  on  temporary 
loan,  except  in  anticipation  of  the  taxes  of  the  current  fiscal  year,  and  for  the 
purposes  for  which  such  taxes  are  levied,  and  shall  not  be  In  excess  of  the 
amount  of  such  taxes.  Such  loans  shall  be  payable  out  of  the  taxes  on  account 
of  which  such  loans  are  made,  and  in  no  case  shall  interest  run  on  any  audi 
loan  after  such  taxes  are  paid  into  the  treasury  of  the  corporation." 

It  is  evident  in  this  case  that  when  the  matter  was  submitted  to 
vote  by  the  board  of  supervisors  the  expense  of  the  erection  of  the 
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hospital  was  very  much  underestunated,  due,  perhaps,  in  part  at  least, 
to  the  fact  that  the  cost  of  labor  and  materials  was  increased  to  an 
enormous  extent  by  reason  of  the  conditions  created  by  the  war.  It 
is  always  difficult  to  accurately  estimate  the  expenses  of  the  erection 
of  buildings  of  unusual  character  in  advance  of  contracting,  and  the 
Legislature  never  intended  to  hamper  boards  of  supervisors  in  the 
erection  of  hospitals  of  this  kind  by  requiring  them  to  remain  within 
the  limits  of  an  original  estimate  of  cost.  There  is  an  entire  absence 
of  any  charges  of  fraud  or  corruption  or  bad  faith  in  connection  with 
this  work.  The  questions  presented  are  solely  questions  of  the  au- 
thority of  the  board  of  supervisors. 

The  county  treasurer  was  justified  in  refusing  to  honor  the  drafts, 
for  the  reason  that  the  board  of  supervisors  had  not  raised  the  money ' 
for  the  payment  thereof  by  a  bond  issue,  and  because  they  proposed 
to  raise  it  by  a  temporary  loan  in  violation  of  the  provisions  of  sec- 
tion 5  of  the  General  Municipal  Law  above  quoted. 

The  application  for  writ  of  mandamus  is  therefore  denied,  with 
costs. 

Application  denied,  with  costs. 


(189  App.  Dlv.  534) 

KOVARIK  ▼.  LONG  ISLAND  R.  00. 

(Supreme  Court,  Ai^ellate  Division,  Second  Department.    November  21, 1919.) 

1.  Gabbtebs    ^=3»286(9) — ^Passisnoeb    station;     wabnino    against    cattlk 

GUABDS. 

Defendant  railroad,  which  placed  cattle  guards  near  its  station,  and 
between  It  and  a  village  highway  crosshig,  owed  duty  of  warning  pro- 
spectiTe  passengers  against  the  danger  of  entering  station  groimds  across 
the  tracks,  especially  where  guards  were  covered  with  snow. 

2.  Cabbiebs  ^S9817(4) — Evidence  of  in8tali<ation  of  cattle  ouabdb  neab 

station. 

In  action  by  plaintiff,  who  in  going  to  station  to  take  train,  instead  of 
entering  through  passenger  gate,  started  from  street  crossing  diagonally 
across  tracks,  and  was  Injured  by  falling  on  cattle  guards,  held,  that 
plaintiff  should  have  been  permitted  to  show  when  the  cattle  guards  were 
installed,  and  whether  they  were  installed  on  both  fiides  of  the  crossing. 

8.  Cabriebs  ^=»317(9) — Cattle  ouabds  neab  station  ;   fbiob  injttbies. 

In  an  action  by  plaintiff,  who  in  going  to  station  to  take  train,  in- 
stead of  entering  through  passenger  gate,  started  from  street  crossing 
diagonally  across  trades  and  was  injured  by  falling  on  cattle  guards,  held, 
that  plaintiff  should  have  been  permitted  to  prove  previous  injuries  to 
others. 

4.  Oabbiebs  ^=»286(1) — Cattle  ouabds  neab,  station  TTNAtJTHOBizED. 

Laws  1915,  c.  281  (inserting  words  "cattle  guards"  in  Railroad  Law, 
{  52),  held  not  to  justify  a  railroad  company  in  exposing  passengers  to 
injury  by  guards  at  street  crossings  alongside  station  grounds. 

6%  Cabbibbs  ^=»286(9) — ^Tbespasseb  on  station  grounds. 

Plaintiff,  who  in  going  to  station  to  take  train,  instead  of  entering 
through  passenger  gate,  started  from  street  crossing  .diagonally  over 
tracks,  and  was  injured  by  falling  on  cattle  guards,  held  at  least  an  un- 
intenticmal  trespasser  without  criminal  intent 

Jenks,  P.  J.,  and  Blackmar,  J^  dissenting. 

^s»FoT  other  cases  see  eame  topic  ft  KEY-NUMBER  In  all  Key-NomlMred  Digests  ft  Indexes 
178  N.Y.S.— 45 
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Ajlpeal  from  Trial  Term,  Suffolk  County.   • 

Action  by  Alice  Kovarik  against  the  Long  Island  Railroad  Company. 
From  a  judgment  dismissing  her  complaint  at  the  close  of  her  case, 
plaintiff  appeals.    Reversed,  and  new  trial  granted. 

Argued  before  JENKS,  P.  J.,  and  RICH,  PUTNAM,  BLACK- 
MAR,  and  JAYCOX,  JJ. 

Frank  W.  Shaw,  of  Patchogue,  for  appellant. 
Dominic  B.  Griffin,  of  New  York  City^  for  respondent, 

PUTNAM,  J.  Defendant  maintains  its  passenger  station  in  Pat- 
chogue in  the  block  between  Ocean  avenue  on  the  east  and  Railroad 
avenue  on  the  west.  Patchogue  village  by  the  1915  census  had  4,506 
inhabitants.  It  was  not  proved  how  near  the  passenger  station  was 
to  this  Ocean  avenue  crossing,  but  the  photographs  and  diagram  in 
evidence  indicate  that  east  of  the  station  was  an  express  house  with 
baggage  platform  in  line  with  the  station  platform.  The  eastern  end 
of  this  baggage  platform  had  three  steps,  which  came  down  to  the 
ground  about  100  feet  from- Ocean  avenue.  To  the  south,  defendant's 
station  grounds  had  a  gate  opening  from  Ocean  avenue.  The  photo- 
graphs also  show  at  least  two  openings  in  the  street  fence,  giving  ac- 
cess therefrom  toward  the  steps  of  the  express  house.  A  cattle  guard 
covered  the  double  tracks  to  an  area  of  SVj  feet  by  24  feet,  which  came 
within  5%  feet  of  the  Ocean  avenue  building  line.  Strips  of  sheet 
steel  were  cut  into  raised  triangles,  with  sharp  edges  forming  upri^t 
teeth,  3  inches  high  and  3  inches  apart.  There  was  no  sign  or  other 
warning  to  persons  against  entering  the  station  grounds  across  these 
tracks.  At  the  south  side  of  the  crossing  was  a  small  wing  fence; 
but  at  the  north  there  was  no  wing  fence  whatever,  leaving  an  open 
space  between  the  north  rail  and  the  side  fence  by  thef  post  of  the 
drop  gate. 

On  the  day  of  the  casualty  plaintiff  had  come  to  Patchogue  under 
a  round  trip  ticket  from  Sayville,  and  had  left  the  station  by  the 
passenger  gateway  south  of  the  tracks.  She  had  no  previous  ac- 
quaintance with  the  locality.  After  having  been  engaged  in  shopping 
in  Patchogue,  in  the  afternoon  she  came  back  along  Ocean  avenue, 
intending  to  take  a  return  train  to  Sayville.  At  the  crossing  she  saw 
this  train  standing  alongside  the  station.  It  had  been  snowing,  so 
that  these  guards  were  covered.  Plaintiff  did  not  see  the  projecting 
points,  or  know  that  such  guards  were  there.  In  her  haste  she  started 
from  this  crossing,  intending  to  go  diagonally  over  the  tracks  to  the 
train.  She  struck  these  steel  points  beneath  the  snow,  and  fell,  cut- 
ting her  arm,  also  piercing  her  kneecap,  and  sustained  other  injuries. 

At  the  trial,  plaintiff  sought  to  show  that  in  1912  these  cattle  guards 
were  installed  at  the  station  side  of  this  Ocean  avenue  crossing,  but 
this  evidence  was  excluded.  Plaintiff  also  produced  a  witness  to 
prove  that  others  had  been  injured  at  this  same  cattle  guard,  but  this 
was  also  disallowed.    At  the  close  of  her  proofs,  she  was  nonsuited. 

In  1851,  Hand,  J.,  said  that  "cattle  guards  in  the  streets  of  a  city 
or  village  would  be  nuisances"  (Vanderkar  v.  Rensselaer  &  Saratoga 
Railroad  Co.,  13  Barb.  390,  393),  which  applied  to  the  older  and  less 
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dangerous  guards  by  openings  covered  by  wooden  strips.  Where 
snow  had  gathered  on  a  station  sidewalk,  so  that  passengers  took  to 
the  railroad  tracks  to  teach  the  highway,  an  alighting  passenger  fell 
into  this  snow-covered  opening  and  was  there  strudc  by  a  passing 
train.  Mr.  Justice  Talcott,  writing  the  unanimous  opinion  of  the 
court,  declared: 

"In  this  case  the  leaving  of  the  plank  sidewalk  In  such  a  condition  as  that 
passengers  from  the  station  to  the  highway  were  obliged  to  take  the  defend- 
ant's tracks,  and  then  suffering  the  snow  to  accumulate  in  an  open  cattle 
gnard,  so  that  there  was  nothing  discernible  upon  the  surface  to  indicate  the 
existence  of  a  cattle  guard,  or  any  other  hindrance  to  a  safe  and  expeditious 
crossing,  operated  as  a  mere  trap."  Hoffman  v.  N.  T.  0.  &  H.  B.  B.  R.  Co., 
13  Hun,  589,  693,  affirmed  76  N.  Y.  605. 

[1-3].  In  placing  these  inherently  dangerous  guards  so  near  the 
station,  and  between  it  and  a  village  highway  crossing,  I  think  the 
defendant  owed  a  duty  of  warning  against  such  a  danger,  especially 
when  they  were  hidden  under  the  snow.  Cattle  guards  are  not  to 
stop  p^issengers,  or  to  exclude  persons  from  entering  station  precincts. 
The  lawful  use  of  them  is  to  prevent  the  ingress  of  domestic  animals. 
I  think  plaintiff  should  have  been  permitted  to  show  fully  if  these 
guards  were  placed  there  in  1912;  also  whether  they  were  installed 
on  both  sides  of  this  crossing.  If  not,  there  might  be  an  inference 
that  the  real  purpose  was  to  exclude  pedestrians.  The  fact  of  pre- 
vious injuries  therefrom  was  also  relevant  to  the  question  of  warn- 
ings or  notice. 

[4]  Laws  1915,  c.  281,  inserted  the  words  "cattle  guards"  in  sec- 
tion 52  of  the  Railroad  Law  (Consol.  Laws,  c.  49),  so  as  to  declare 
that,  if  cattle  guards  are  not  provided  or  maintained,  a  railroad  would 
he  liable  for  damage  to  animals  on  the  tracks.  However,  such  risk 
toward  estrays  in  a  populous  village  cannot  justify  a  railroad  company 
in  exposing  passengers  to  hurt  by  such  guards  at  street  crossings 
alongside  station  grounds,  when  allowed  to  present  the  deceptive 
appearances  here  sho\v^.    Hulbert  v.  New  York  Central,  40  N.  Y.  145. 

[6]  The  absence  of  any  wing  fence,  so  as  to  leave  an  open  space 
by  the  north  tracks,  if  not  an  invitation  to  enter  the  station  grounds, 
at  least  made  plaintiff  an  unintenticHial  trespasser,  without  criminal 
intent.    People  v.  Stevens,  109  N.  Y.  159,  163,  16  N.  E.  53. 

I  advise  to  reverse,  and  to  grant  a  new  trial,  with  costs  to  appel- 
lant to  abide  the  event. 

RICH  and  JAYCOX,  JJ.,  concur. 

JENKS,  P.  J.  I  dissent  from  the  judgment  about  to  be  handed 
down.  I  think  that  there  was  no  question  for  the  jury  raised  by  the 
plaintiff  at  the  close  of  her  case,  and  that  she  was  dismissed  properly. 
When  she  left  the  customary  way  of  access  to  the  station,  to  cut  across 
the  defendant's  lands  to  its  station,  she  admittedly  did  so  to  save  time. 
There  is  no  evidence  of  license  or  invitation,  express  or  implied. 
She  found  no  way,  but  made  it.  She  entered  the  lands  as  a  trespasser, 
and  passed  along  between  its  rails  as  a  trespasser  misdemeanant. 
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Marra  v.  New  York  Central  &  H.  R.  R.  R.  Co.,  139  App.  Div.  7Q7, 
124  N.  Y.  Supp.  443,  citing  Keller  v.  Erie  RailroacT  Co.,  183  N.  Y. 
67,  72,  75  N.  E.  965.  Such  was  her  status  when  she  stepped  forward 
upon  the  cattle  guard  that  was  located  entirely  within  those  rails. 
As  a  trespasser  she  took  the  land  as  she  found  it  (Magar  v.  Ham- 
mond, 183  N.  Y.  387,  76  N.  E.  474,  3  L.  R.  A.  [N.  S.]  1038;  Birch 
V.  City  of  New  York,  190  N.  Y.  397,  83  N.  E.  51,  18  L.  R.  A.  [N.  S.] 
595),  and  the  sole  obligation  of  the  defendant  was  not  to  injure  her 
willfully  or  recklessly  (Larmore  v.  Crown  Point  Iron  Co.,  101  N.  Y. 
391,  4  N.  E.  752,  54  Am.  Rep.  718;  Keller  v.  Erie  Railroad  Co.,  183 
N.  Y.  67,  71,  72,  75  N.  E.  965;  McCaffrey  v.  Baltimore  &  Ohio  R. 
R.  Co.,  201  N.  Y.  115,  94  N.  E-  624;  Petur  v.  Erie  Railroad  Co.,  151 
App.  Div.  578,  136  N.  Y.  Supp.  79,  affirmed  208  N.  Y.  615,  102  N. 
E.  1111),  for  the  reason  that  a  trespasser  is  not  caput  lupinum  (Palmer 
V.  Gordon,  173  Mass.  410,  S3  N.  E.  909, 73  Am.  St.  Rep.  302).  That  the 
cattle  guard  was  dangerous  cast  no  liability  on  the  defendant  Lia- 
bility, must  be  found  in  danger  and  deceit,  as  a  spring  gun  or  a  snare. 
Larmore  v.  Crown  Point  Iron  Co.,  supra.  The  full  danger  of  the 
cattle  guard  was  obvious.  It  was  not  a  trap.  It  was  not  a  deceit, 
but  a  deterrent  It  did  not  lure  to  injury,  but  halted  by  its  threat  of 
injury. 

The  defendant  was  not  bound  to  fence  its  land  against  the  plaintiff. 
Burgess  v.  Great  Western  R.  Co.,  C.  B.  (6  J.  Scott  N.  S.)  923.  It 
was  not  bound  to  set  up  a  sign  that  there  was  no  passageway  at  this 
point.  Stevens  v.  Nichols,  155  Mass.  472,  29  N.  E.  1150,  15  L.  R. 
A.  459.  It  was  not  bound  to  warn  against  a  danger  that  was  obvious, 
and  that  could  not  be  incurred  save  by  a  trespasser  misdemeanant 
The  defendant  was  not  liable  for  negligence,  save  for  that  shortcoming 
that  is  aptly  described  as  "affirmative  negligence"  in  !Larmore  v.  Crown 
Point  Iron  Co.,  supra.  If  negligence  constituted  liability,  then  there 
was  contributory  negligence  on  the  part  of  the  plaintiff,  that  barred  her 
and  justified  her  dismissal.  Parsons  v.  N.  Y.  Central  &  H.  R.  R.  R. 
Co,  85  Hun,  23,  32  N.  Y.  Supp.  598;  Heiss  v.  C,  R.  I.  &  P.  Ry.  Co., 
103  Iowa,  590,  72  N.  W.  787;  Mason  v.  Mo.  Pac.  Ry.  Co.,  27  Kan. 
87,  41  Am.  Rep.  405 ;  Sturgis  v.  D.,  G.  H.  &  M.  R.  R.  Co.,  72  Mich. 
619,  40  N.  W.  914;  Hutchinson  on  Carriers  (3d  Ed.)  p.  1062.  See, 
too.  Frost  V.  Grand  Trunk  Railroad  Co.,  10  Allen  [Mass.]  389,  87 
Am.  Dec.  668 ;  Bancroft  v.  Boston  &  Worcester  Railroad  Corporation, 
97  Mass.  275. 

The  proposition  of  the  prevailing  opinion  embraces  three  features, 
namely:  The  inherent  danger  of  the  fabric,  the  location  of  it,  and  the 
snow  that  had  fallen  to  cover  it.  I  have  to  consider  only  the  snow. 
There  was  evidently  not  a  deep  covering  of  snow,  because  the  plain- 
tiff saw  the  rails,  recognized  the  two  tracks  and  the  right  of  way  when 
she  turned  in  upon  the  land,  and  the  cattle  guard  with  upright  teeth 
was  between  the  rails.  All  we  learn  of  the  time  of  the  snowfall  is 
the  testimony  that  it  had  not  fallen  since  morning.  I  think  that  there 
was  no  obligation  to  clear  off  the  snow  from  Ae  rails  or  the  cattle 
guard.  Even  if  there  were,  the  omission  was  negligence,  and  not  the 
affirmative  negligence  that  could  only  avail  a  trespasser;  and  despite 
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the  snow  the  plaintiff  admittedly  saw  the  rails  as  she  walked  between 
them,  and  hence  was  a  willing  trespasser  misdemeanant. 

Of  the  three  cases  cited  in  the  prevailing  opinion,  the  first  declares 
a  cattle  guard  in  a  street  a  nuisance,  but  this  cattle  guard  was  not  in 
a  street;  the  second  presents  the  "very  important**  feature  of  snow 
piled  up  by  the  defendant  in  the  usual  way  of  access,  so  as  to  render  it 
impassable,  and  the  consequence  that  the  passengers  were  forced  to 
cross  the  rails ;  and  the  third  presents  the  fact  that  the  excavation  of 
the  former  cattle  guard  was  dangerously  near  the  place  where  pas- 
sengers were  admitted  to  the  trains. 

I  vote  to  affirm. 

BLACKMAR,  J.,  concurs. 


(189  App.  Div.  481) 

LORD  BLEOTBIO  00.  v.  OAK  REALTY  CO.  et  aL 

(Supreme  (3ourt,  Appellate  Division,  First  Department.    November  21,  1919.) 

1«  Afpeai.  and  xbbob  ^S9g43(4>— -Nondxtebuinatxyb  issues  wnx  not  be  oon- 

SIDEBEO.  , 

Where  plaintiff  replied,  and  appealed  from  order  granting  motion  to 
frame  issues  raised  by  defendant's  counterclaim,  his  oontention  that  coun- 
terclaim does  not  state  facts  sufficient  to  constitute  a  cause  of  action  will 
not  be  determined,  as  a  determination  in  plalutifiTs  favor  would  merely 
deprive  defendant  of  a  jury  trial  of  the  Issues  raised,  since  the  counter- 
claim cannot  be  dismissed,  and  must  be  tried,  unless  plaintiff  challenges 
it  either  by  motion  for  judgment  on  the  pleadings  or  at  the  triaL 

2.  Pleading  ^=»404 — Waivee  oe  objection  not  taken  bt  dbitobbeb  ob  an- 

8WEB. 

While  objection  that  pleading  does  not  state  facts  sufficient  to  consti- 
tute a  cause  of  action  is  not  waived,  though  not  taken  by  demurrer  or 
answer,  in  view  of  Code  Civ.  Proc.  §  499,  yet  the  objection  should  be  rais- 
ed directly,  so  that  a  decision  will  effectually  determine  the  issue  at  law 
presented,  in  view  of  section  547,  furnishing  a  speedy  and  inexpensive 
method  of  determining  the  questi<m. 

3.  Tbial  <$=»370(3)^Isbi7BS  fob  jubt  in  action  to  eobeolose  meoranio's  xn&N. 

The  court,  in  granting  defendant's  motion  to  frame  issues  raised  by 
counterclaim  and  reply,  went  too  far  In  providing  for  the  trial  of  issues 
that  were  not  raised  by  the  reply  to  the  counterclaim,  but  by  the  denials 
of  the  defendant  of  the  allegations  of  the  complaint. 

Appeal  from  Special  Term,  New  York  County. 

Action  by  the  Lord  Electric  Company  against  the  Oak  Realty  Com- 
pany and  others,  impleaded  with  the  Sandringham  Hotel  Company. 
From  an  order  framing  issues  to  be  tried  by  the  jury,  plaintiff  appeals. 
Modified,  and,  as  modified,  affirmed. 

Argued  before  CLARKE,  P.  J.,  and  LAUGHLIN,  DOWLING, 
PAGE,  and  MERRELL,  JJ. 

Nugent  &  Nugent,  of  New  York  City  (Daniel  F.  Nugent,  of  New 
York  City,  of  counsel),  for  appellant. 

Baldwin  &  Hutchins,  of  New  York  City  (George  C.  Lay,  of  New 
York  City,  of  counsel),  for  respondent. 

«s»For  other  caiai  m«  uune  topic  A  KBTT-NUMBBR  In  all  Key-Numbered  Digests  ft  Indexes 
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PAGE,  J.  The  action  was  brought  for  the  foreclosure  of  a  me- 
chanic's lien.  The  defendant  interposed  an  answer  containing  denials 
and  a  counterclaim  to  which  the  plaintiflF  replied.  Defendant's  motion 
to  frame  issues  raised  by  the  counterclaim  and  reply  was  granted. 
The  plaintiff  appeals  therefrom. 

[1]  The  plaintiff  contends  that  the  counterclaim  does  not  state  facts 
sufficient  to  constitute  a  cause  of  action.  The  plaintiff,  however,  re- 
plied, and  accepted  the  issues  of  fact  tendered  by  the  defendant,  and 
the  motion  was  to  frame  those  issues  for  trial  by  a  jury.  If  we  should 
determine  upon  this  appeal  that  the  plaintiff's  contention  was  correct, 
and  hence  deny  the  motion,  the  effect  would  merely  be  to  deprive  the 
defendant  of  a  jury  trial  of  those  issues.  We  could  not  dismiss  the 
counterclaim.  The  issues  would  still  remain  in  the  pleadings,  and  un- 
less the  plaintiff  challenged  the  legal  sufficiency  of  the  alleged  coun- 
terclaim, either  by  motion  for  judgment  on  the  pleadings  or  at  the 
trial,  those  issues  would  have  to  be  tried  and  determin«l. 

[2]  While  it  is  true  that,  if  such  objection  is  not  taken  either  by 
demurrer  or  answer,  it  is  not  waived  (Code  of  Civil  Procedure,  §  499), 
nevertheless,  the  objection  should  be  raised  directly,  so  that  the  deci- 
sion of  the  court  will  effectually  determine  the  issue  of  law  thus  pre- 
sented. Section  547  was  added  to  the  Code  of  Civil  Procedure  to  fur- 
nish a  convenient,  speedy,  and  inexpensive  method  of  determining  this 
question.  We  feel  that  we  are  not  called  upon  to  pass  on  this  question 
on  this  appeal,  but  will  leave  it  to  the  determination  of  the  court  when 
directly  raised. 

[3]  The  order  in  this  case  goes  too  far;  it  provides,  also,  for  the 
trial  of  issues  that  are  not  raised  by  the  reply  to  the  allegations  of  the 
counterclaim,  but  by  the  denials  of  the  defendant  of  the  allegations  of 
the  complaint,  and  also  some  that  are  immaterial.  The  order  will 
therefore  be  modified,  by  striking  therefrom  paragraphs  numbered 
2,  3,  4,  5,  9,  10,  and  11,  and  the  following  from  paragraph  14: 

"by  overcharges  for  time  of  snperlntendents,  foremen,  laborers,  and  helpeiB, 
and  for  overcharges  for  materials  famished,  and  for  charges  for  materUls 
not  furnished" 

^— and,  as  modified,  affirmed,  with  $10  costs  and  disbursements  to  the 
appellant.    Order  filed.    All  concur. 
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In  re  MABSHALL'S  WILL. 

(Supreme  Court,  Appellate  Division,  First  DepartmenjL    November  21,  1919.) 

Wills  ^s=>40&-;Go8ts  of  attempted  probate  or  tbaudulbnt  will  not  cbabqi 
ON  estate. 

Where  the  executor,  who  was  a  party  to  the  fraudulent  execution  of  a 
will,  presented  it  for  probate,  it  was  an  abuse  of  discretion,  under  Code 
C^v.  Proc.  S  2746,  for  the  suirrogate  to  impose  the  costs  xx^or  the  estate, 
tlLough  probate  was  denied. 

Appeal  from  Surrogate's  Court,  New  York  County. 

Proceeding  by  John  A.  BuUinger  to  probate  the  last  will  and  testa- 
ment of  William  Marshall,  deceased.  From  so  much  of  the  decree  as 
awarded  costs  and  expenses  to  the  unsuccessful  jM-oponent  payable  eut 
of  the  estate,  an  appeal  was  taken  by  Geoiige  B.  Marshall,  contestant. 
Reversed. 

Argued  before  CLARKE,  P.  J.,  and  LAUGHLIN,  SMITH,  PAGE, 
and  PHILBIN,  JJ. 

Clarence  B.  Campbell,  of  Brooklyn  (Bruce  R.  Duncan,  of  Brooklyn, 
of  counsel),  for  appellant. 

Louis  B.  Brodsky,  of  New  York  City  (William  S.  Butler,  of  Brook- 
lyn, of  counsel),  for  respondent. 

PAGE,  J.  Dr.  John  A.  Btillinger  propounded  for  probate  an  al- 
leged last  will  and  testament  of  William  Marshall.  Objections  to  the 
probate  of  the  will  were  made  by  the  widow,  who  demanded  a  trial 
by  jury,  and  an  order  was  duly  made  directing  such  a  trial  of  the  fol- 
lowing issues  of  fact : 

'*!.  Did  William  Marshall,  the  testator,  subscribe  the  paper  offered  for  pro- 
bate at  the  end  thereof  in  the  presence  of  each  of  the  attesting  witnesses,  or 
acknowledge  to  each  of  them  that  such  subscription  appearing  on  said  paper 
had  been  made  by  him? 

*'II.  At  the  time  of  making  such  subscription  or  acknowledgment,  did  the 
said  William  Marshall  declare  to  each  of  the  attesting  witnesses  that  the  paper 
offered  for  probate  was  his  last  win  and  testament? 

'^II.  Were  there  at  least  two  attesting  witnesses,  eadi  of  whom  signed  his 
or  ber  name  at  the  end  of  said  paper  at  the  request  of  said  William  Marshall? 

"IV.  At  the  time  of  the  execution  of  the  paper  offered  for  probate,  was  the 
said  William  Marshall  of  soimd  and  disposing  mind  and  memory? 

'*y.  Was  said  paper  executed  by  the  said  WUUam  Marshall  freely  and 
Yolnntarily  as  his  last  will  and  testament? 

"YI.  Was  the  execution  of  the  said  paper  by  the  said  Wmiam  Marshall 
caused  or  procured  by  fraud  or  undue  influence?*' 

The  evidence  in  the  case  developed  the  following  facts : 
Dr.  BuUinger  and  Mr.  Marshall  had  been  acquainted  with  each  other 
for  a  number  of  years  and  were  on  terms  of  intimacy.  Marshall  be- 
came very  ill.  Dr.  BuUinger  attended  him  in  his  professional  capacity: 
A  consultation  was  called,  and  Dr.  Thompson  was  caUed  in,  and  he  ad- 
vised Marshall  that  he  was  a  very  sick  man  and  should  put  his  affairs 
in  order.  Thereafter  Marshall  asked  BuUinger  to  notify  a  Mr.  Morri- 
son, who  had  been  his  lawyer  for  a  number  of  years  past  and  was  a 
distant  relative,  and  a  Mr.  Graham,  who  was  associated  with  him  in 

^s»For  oilier  cases  see  same  topic  a  KEY-NTJMBBR  In  all  Key-Numbered  Digests  A  Indexes 
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business,  to  come  to  his  house  at  3  o'clock  on  Saturday  afternoon.  Bul- 
linger  testified  that  he  notified  Morrison  and  Graham  of  the  appoint- 
ment, and  that  Graham  came,  but  that  Morrison  did  not  keep  the  ap- 
pointment, and  that  after  waiting  more  than  an  hour  Marshall  said 
that  he  did  not  care  thereafter  to  be  disturbed.  Morrison  denies  that 
BuUinger  ever  made  such  an  appointment  with  him.  Some  10  days  later 
Mrs.  Bullinger  prepared  a  will  in  her  own  handwriting.  Dr.  BuUin- 
ger had  arranged  with  three  persons,  friends  of  his,  who  were  also 
acquaintances  of  Marshall,  to  come  to  the  house  whenever  he  should 
summon  them,  for  the  purpose  of  executing  a  will,  and  at  10  o'clock 
at  night  he  got  these  three  persons  together  at  his  office,  and  he  and 
his  wife  went  around  to  the  residence  of  Maraijiall  with  the  three  wit- 
nesses. Morrison  had  been  in  the  house  for  two  hours  that  evening, 
and  nothing  was  said  to  him  about  the  executing  of  a  will.  Dr.  and 
Mrs..  Bullinger  went  into  the  sick  room,  and  Bullinger  claims  that 
his  wife  read  the  will  to  Marshall,  and  Marshall  said,  "Yes ;  that  is 
correct"  Thereupon  the  three  witnesses  were  summoned,  and  all 
three  testify  that  Marshall  was  propped  up  in  bed  with  his  eyes  closed ; 
two  of  them  testify  that  Marshall  opened  his  eyes,  when  Susskind,  one 
of  the  witnesses  to  the  will,  asked  him  if  he  knew  him,  and  that  Mar- 
shall nodded  his  head,  and  said,  "Ehm."  Susskind,  however,  testified 
that  he  shook  Marshall  by  the  shoulders;  that  Marshall  opened  his 
eyes,  but  gave  no  sign  of  recognition,  and  neither  nodded  his  head  nor 
spoke,  but  merely  groaned.  Bullinger  then  informed  him  that  his 
friends  were  there  for  the  purpose  of  witnessing  his  will. 

Marshall's  name  was  signed  to  the  will  in  this  manner:  Bullinger 
placed  a  pen  within  his  hand  and  took  hold  of  it  in  such  a  manner  that 
BuUinger's  hand  clasped  the  fingers  of  Marshall's  hand,  thereby  hold- 
ing the  pen  within  his  grasp ;  that  he  then  made  a  cross  mark ;  when 
he  released  his  hand,  the  pen  fell  from  the  hand ;  that  BuUinger  picked 
it  up,  placing  it  within  Marshall's  hand,  and  in  the  same  manner  made 
another  cross  mark.  The  three  witnesses  then  subscribed  the  wiU  and 
went  away.    MarshaU  died  the  next  morning  at  11  o'clock. 

There  is  no  doubt  from  the  testimony  that  Marshall,  at  the  time  this 
will  was  executed,  was  in  a  moribund  condition  and  had  no  knowledge 
of  what  was  going  on.  It  is  not  claimed  that  he  gave  directions  to 
any  one  as  to  the  disposition  of  his  property ;  but  by  the  wiU,  after  mak- 
ing some  specific  bequests,  all  the  rest,  residue,  and  remainder  of 
his  estate,  both  real  and  personal,  was  given  to  Mrs.  Bullinger,  and 
Bullinger  was  made  the  executor  thereof.  The  electric  business  of 
MarshaU  was  given  to  Graham,  his  business  associate,  and  $5,000  was 
given  to  Morrison. 

It  seems  that,  some  two  months  before  Marshall's  death,  Morrison 
had  given  to  Mrs.  Bullinger  a  blank  form  of  will,  and  it  was  because  of 
her  possession  of  this  blank  form  that  she  was  enabled  to  prepare  the 
wiU.  The  evidence  of  fraud  in  the  execution  of  this  will  is  over- 
whelming, and  also  that  Bullinger  was  an  active  participant  in  the 
fraud,  and  had  fuU  knowledge  thereof  when  he  propounded  this  will 
for  probate. 
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Notwithstanding  the  fact  that  the  jury  found  that  the  propounded 
will  was  not  the  will  of  Marshall,  the  surrogate  allowed  BuUinger  $447.- 
80  as  his  costs  and  disbursements,  and  a  further  sum  of  $2,500  as  his 
allowance  for  counsel  fees,  both  payable  out  of  the  estate.  Bullinger's 
attorney  claims  that  the  question  of  allowing  or  refusing  costs,  and 
disbursements  rested  within  the  discretion  of  the  surrogate  (citing  sec- 
tion 2746  of  the  Code  of  Civil  Procedure),  and  that,  where  the  surro- 
gate has  exercised  his  discretion,  an  appellate  court  will  not  interfere 
merely  because  that  court  would  have  acted  otherwise.  Undoubtedly 
his  position  is  sound,  but  the  discretion  vested  in  the  surrogate  is  a 
judicial  discretion,  and  ordinarily,  where  the  proponent  of.  a  will  is 
the  executor  named  therein,  the  result  of  the  proceeding  for  probate 
would  not  be  determinative  of  the  right  of  the  executor  to  costs ;  it 
being  his  duty  to  bring  forward  the  will  and  to  assume  the  burden  of  its 
probate.  But  where  it  is  shown,  as  it  was  in  this  case,  that  the  execu- 
tor was  the  party  to  the  fraudulent  execution  of  the  will,  and  with  full 
knowledge  of  the  fraud  he  attempted  to  impose  a  false  and  fraudulent' 
will  upon  the  court,  it  is  contrary  to  good  morals  and  public  policy 
that  the  estate  should  be  mulcted  in  the  costs  and  expenses  of  his  tm- 
successful  eflfort  to  perpetuate  the  fraud. 

The  decree,  in  so  far  as  appealed  from,  is  reversed,  with  costs  to 
the  appellant  payable  by  John  A.  Bullinger  personally.  Order  filed. 
All  concur. 


(X89  App.  DiT.  601) 

P.  REARDON,  Inc.,  v.  CATON  et  al. 

(Supreme  Cantt,  Appellate  Division,  Second  Department    November  21,  1919.) 

Injunction  ^=»101(1) — ^Botcott;   when  ulwfiti,. 

Employes  of  common  carriers,  who  refuse  to  accept  freight  hauled  by 
nonunion  truck  drivers,  wUl  not  be  restrained  from  so  doing  in  an  action 
by  a  corporation  owning  trucks,  there  being  no  show  of  malice  againsit 
the  plaintiff  and  freight  being  received  from  plaintiff's  trucks  operated  by 
union  employes;  the  object  of  the  boycott  being  to  compel  plaintiff  to 
recognize  the  union  and  to  limit  the  regular  day  to  8  hours  and  pay 
double  time  for  overtime — ^it  appearing  that  three-fourths  of  the  truck 
owners  have  recognized  the  union  and  agreed  to  the  hours  of  work  and 
overtime  pay ;  boycotting  not  being  unlawful  where  the  primary  purpose 
is  to  better  the  condition  of  the  boycotters  as  laborers,  and  not  to  do  Ir^ 
reparable  injury  to  the  party  boycotted. 
Mills  and  Putnam,  JJ.,  dissenting. 

Appeal  from  Special  Term,  Kings  County. 

Action  by  P.  Reardon,  Incorporated,  against  Daniel  Caton,  individ- 
ually and  as  president  of  the  Steamship  Clerks*  Union,  Brooklyn  and 
Staten  Island,  Local  No.  975,  I.  L.  A.,  an  unincorporated  association, 
and  others.  From  an  order  (107  Misc.  Rep.  541,  177  N.  Y.  Supp.  803) 
granting  a  motion  to  continue  an  injunction  pendente' lite,  which  was 
originally  granted  ex  parte,  defendants  appeal.  Order  reversed,  and 
motion  for  preliminary  injunction  before  trial  denied. 

See,  also,  189  App.  Div.  515, 178  N.  Y.  Supp.  722. 

Defendants  appeal  from  an  order  continuing  an  injunction  pendente  lite, 
wbich  was  originally  granted  ex  parte  on  May  7,  1910,  and  which  restrained 

^soFoi  other  casef  lee  same  topic  &  KEY-NUMBRR  In  all  Key-Numbered  Digests  A  Indexes 

uigiiized  by  LjOOQIC 


714  178  NEW  YORK  SUPPLEMENT  (Sup.  Ct 

the  defendants  from  practicing  any  discrimination  against  the  plaintiff  In  the     • 
receipt  or  delivery  of  freight  and  merchandise  trucked  by  plaintiff.    ISie  con- 
troversy which  is  the  subject  of  this  litigation  took  place  In  the  latter  part  of 
the  year  1918  and  first  three  months  of  the  year  1919. 

The  plaintiff  corporation  conducts  an  extensive  public  tracking  IniBinesB  In 
the  city  of  New  York.  Its  business  consists  mainly  in  trucking  freight  for  Its 
customers  to  and  from  the  various  railroad  and  steamship  terminals  and  docks. 
The  complaint  alleges  that  plaintiff's  Investment  exceeds  $500,000,  and  the 
gross  annual  income  of  the  business  is  at  least  $1,500,000.  The  def^dants 
are  unincorporated  labor  unions  and  Individual  officers  and  members  thereot 
The  defendant  Transportation  Trades  Council  of  the  Port  of  New  York  Is  an 
organization  of  representatives  of  local  unions  affiliated  with  the  American 
Federation  of  Labor  in  the  transportation  trades.  The  other  def^idant  unions 
are  composed  of  worklngmen'  engaged  on  the  steamship  piers  and  In  driving 
trucks  to  and  from  the  piers ;  each  different  department  of  the  work  having  a 
separate  union,  as,  for  example,  the  steamship  clerks,  the  checkers,  the  scale- 
men,  the  weighers,  the  pier  employ^,  and  the  truck  drivers  and  chauffeurs, 
organized  into  separate  locals.  It  is  alleged  In  the  answers  interposed,  and  the 
replying  affidavits  read  on  the  motion,  that  in  the  year  1918  the  local  unions  ot 
longshoremen  and  teamsters  In  and  about  the  port  of  New  York  comprised 
from  100,000  to  125,000  men,  about  90  per  cent  of  all  the  men  engaged  in  such 
work. 

The  plaintiff  conducts  its  business  on  what  is  known  as  the  "open  shop** 
basis.  It  employs  drivers,  chauffeurs,  and  truckmen,  some  of  whom  belong  to 
one  or  other  of  the  various  local  unions,  and  some  who  are  not  members  of  the 
labor  unions.  In  the  early  part  of  the  year  1919  the  various  local  unions  voted 
upon  and  adopted  certain  resolutions  looking  to  the  unionizing  of  the  entire  ' 

body  of  men  ^igaged  in  this  class  of  work.  It  Is  alleged  that  as  a  result  of 
earlier  unionizing  movements  the  wages  of  the  men  were  steadily  Increased,  and 
the  standard  of  an  8-hour  working  day  had  been  generally  adopted,  and  that 
over  76  per  cent  of  the  employers  of  labor  had  voluntarily  adopted  the  union 
scale  of  wages  and  hours  of  work  and  employed  only  union  men.  It  is  al- 
leged, in  the  pleadings  and  affidavits  used  upon  the  motion,  that  the  plaintiff 
corporation  and  another  trucking  concern,  known  as  Daniels  &  Kennedy,  re- 
fuse to  Join  with  the  other  employers  in  unionizing  their  men,  and,  while  pay- 
ing the  same  weekly  rate  of  wages,  insist  upon  a  .10-hour  working  day,  in- 
stead of  an  8-hour  day,  paying  but  50  cents  an  hour  for  overtime,  instead  of  $1 
per  hour,  as  demanded  by  the  defendants. 

To  bring  about  a  uniform  rate  of  wages  and  hours  of  work,  by  means  of 
unionizing  the  entire  laboring  force,  the  various  local  unions  and  their  members 
resolved  that  members  of  the  unions  should  not  continue  to  work  with  non- 
union men,  and  accordingly  would  refuse  to  handle  merchandise  brought  to 
the  piers,  or  called  for  at  the  piers,  by  drivers,  chauffeurs,  and  truckmen  who 
were  not  members  of  the  union.  Unsuccessful  efforts  were  made  to  negotiate 
settlements  with  the  plaintiff  and  the  Daniels  &  Kennedy  trucking  concern; 
the  plaintiff  refusing  to  become  a  party  to  the  agreement,  with  the  result  that 
in  the  latter  part  of  April  the  union  men,  working  as  dock  foremen*  clerzs. 
wolcjhers,  checkers,  etc.,  refused  to  handle  freight  brought  to  the  piers  by  plaln- 
tllT's  trucks  driven  bv  nonunion  men.  There  was  no  refusal  to  handle  mich 
freight  when  plaintiff's  trucks  were  driven  by  employ^  who  were  members 
of  the  union.     The  defendants,  disclaiming  any  malice  towards  the  plain-  j 

tiff,  insist  that  the  primary  object  of  their  refusal  to  deal  with  plaintiff's  i 

nonunion  employees  was  to  better  the  condition  of  the  laborers  generally  as  to 
waires  and  working  hours,  and  the  main  grievance  of  the  defendants,  as  al- 
leged, is  the  refusal  of  plaintiff  to  conform  to  the  8-hour  day  condition  and  the 
payment  of  $1  per  hour  for  overtime.  j 

The  plaintiff  alleges,  however,  that  the  demands  of  the  laborers  and  their 
organization  were  arbitrary,  onerous,  unbearable,  and  ruinous,  and  that  plain-  | 

tiff  declined  and  refused  to  sign  the  agreement,  which  It  insists  it  had  the  | 

right  to  do.    The  result  of  the  refusal  of  the  union  men  to  work  with  the  I 

plaintiff's  nonunion  employes,  maintained  for  some  two  weeks,  seriously  inter- 
fered with  plaintiffs  business.     Plaintiff  was  obliged  to  take  back  freight  I 
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wbich  the  anion  men  refused  to  handle,  or  transfer  It  to  otlier  tru<ft8  oper- 
ated by  uni(m  men.  Shippers  and  receivers  of  freight  formerly  employing 
plaintliTs  trucks  threatened  to»  and  In  some  cases  did,  transfer  their  business 
to  other  trucking  concerns,  and  plaintiff  alleges  that  it  is  unable  to  carry  on 
its  business,  and  that  it  has  suffered  and  wUl  suffer  irreparable  loss  and 
damage. 

This  action  was  accordingly  commenced  on  May  6,  1919,  and  a  preliminary 
Injunction  obtained  ex  parte,  restraining  defendants  from  ''practicing  any 
discrimination  against  the  plaintiff  or  its  agents,  servants,  employes,  or  trucks, 
or  against  any  through  freight,  local  freight,  incoming  freight,  outgoing 
freight  or  export  freight,  or  merchandise,  trucked  by  the  plaintiff  or  its  agents, 
servants,  or  employ^,  or  tendered  by  them,  or  either  of  them,  for  shipment  or 
carriage  by  any  carrier  by  rail  or  water  or  intended  for  delivery  to  or  car- 
riage by  the  plaintiff  or  its  agents,  servants,  employes  or  trucks."  An  order 
was  directed  to  defendants  to  show  cause  why  this  injunction  should  not  be 
continued  during  the  pendmcy  of  the  action,  on  t|ie  return  of  which,  after 
hearing,  the  learned  judge  at  Special  Term  granted  the  plaintiff's  application. 
It  is  from  this  order  that  the  appeal  is  taken. 

Argued  before  JENKS,  P.  J.,  and  MILLS,  RICH,  PUTNAM,  and 
KELLY,  JJ. 

Clarence  J.  Shearn,  of  New  York  City,  for  appellants. 
Paul  Bonynge,  of  New  York  City,  for  respondent. 

KELLY,  J.  We  are  concerned,  on  this  appeal,  solely  with  the  ques- 
tion of  the  legality  and  propriety  of  the  preliminary  injunction  issued 
in  this  action,  originally  without  notice  and  continued  after  argument 

The  wrongdoing  charged  by  the  plaintiff  corporation  against  the 
defendant  labor  unions  and  the  individual  defendants,  members  thereof, 
is  the  formulating  of  a  plan  to  compel  the  plaintiff  to  unionize  its  em- 
ployes, and  that  in  pursuance  of  such  plan  the  defendants  have  declared 
a  boycott  against  the  plaintiff,  by  refusing  to  handle  the  freight  or 
merchandise  carried  on  or  called  for  by  the  plaintiff's  trucks.  Strip- 
ped of  adjectives  and  denunciatory  characterization,  this  is  the  sum 
and  substance  of  the  defendants'  alleged  offense  against  the  plaintiff. 
While  the  complaint  characterizes  the  demands  of  the  defendants  as 
"arbitrary,  unjust  and  ruinous,"  and  avers  that  defendants  have  con- 
spired "to  crush  such  of  plaintiff's  employes  as  might  refuse  to  accept 
unionization"  and  thereby  deprive  them  of  means  of  livelihood,  and  to 
injure  and  destroy  plaintiff's  business  as  the  penalty  for  further  resist- 
ance to  their  demand,  and  to  "impede  and  stifle  interstate  and  foreign 
commerce,"  and  to  generally  disrupt  and  disorganize  plaintiff's  busi- 
ness, and  while  plaintiff  alleges  that  defendants'  unions  have  exercised 
compulsion  upon  their  members,  there  is  no  allegation  in  the  complaint 
of  any  fact  indicating  violence,  or  threats  of  violence,  by  the  defend- 
ants, and  the  affidavits  submitted  by  plaintiff  in  support  of  the  mo- 
tion for  a  preliminary  injunction  contain  no  evidence  of  violence,  coer- 
cion or  intimidation. 

On  the  papers  presented  in  the  record  it  appears  that  this  conflict 
between  the  plaintiff  and  the  labor  organizations  and  their  members 
prior  to  the  injunction  was  not  characterized  by  the  use  of  force  or 
violence ;  the  defendants  seeking  to  accomplish  their  ends  peaceably. 
We  are  brought,  therefore,  to  the  question  whether  the  plans  resolved 
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Upon  by  the  labor  unions  and  their  members  with  reference  to  the 
freight  and  merchandise  handled  by  plaintiff's  nonunion  drivers,  and 
the  refusal  of  the  union  men  to  load  or  unload  the  plaintiff's  trucks 
when  in  charge  of  nonunion  men,  were  contrary  to  the  law  of  the 
land,  and  whether  the  injunction  issued  was  authorized.  On  the  com- 
plaint and  affidavits  submitted  it  appears  idle  to  argue  that  these  de- 
fendants were  actuated  by  any  personal  malice  against  the  plaintiff  cor- 
poration or  its  officers  or  nonunion  employes.  They  handled  plain- 
tiff's freight  and  merchandise  without  objection,  when  it  was  in  diarge 
of  drivers  who  were  members  of  the  union;  that  they  had  no  personal 
objection  or  antagonism  to  the  Messrs.  Reardon  is  shown  by  their 
continued  efforts  to  bring  them  into  affiliation  with  the  union,  in  Ac 
same  way  that  75  per  cent,  of  the  employers  of  labor  in  the  port  of 
New  York  were  in  voluntary  affiliation  with  them. 

So  far  as  appears  by  the  many  affidavits  there  is  but  one  other  truck- 
ing concern,  Daniels  &  Kennedy,  besides  the  plaintiff,  who  refuses  to 
recognize  the  labor  unions,  and  15  per  cent,  of  the  plaintiff's  employes 
are  already  members  of  the  union.  It  therefore  appears  that  the 
primary  object  of  the  boycott  complained  of  was  to  bring  abovit  recog- 
nition of  the  union  by  the  plaintiff,  to  the  end  that  plaintiff  should 
recognize  the  8-hour  day,  instead  of  the  10  hours  of  labor  exacted  by 
it  from  its  employes,  and  pay  its  teamsters  $1  per  hour  for  overwork, 
instead  of  50  cents  per  hour.  It  is  diflScult  to  see  how  these  demands 
can  be  characterized  as  onerous,  unbearable,  or  ruinous,  if  they  are 
acceded  to  voluntarily  by  75  per  cent,  of  the  employers  of  labor.  The 
courts  are  not  called  upon  to  decide  questions  of  public  policy  with  re- 
gard to  the  existence  of  labor  unions ;  we  are  concerned  solely  with 
the  enforcement  of  the  law  of  the  land.  Labor  unions  have  been  and 
are  recognized  as  lawful  associations,  and  when  their  objects  and  de- 
signs are  lawful,  they  and  their  individual  members  are  entitled  to 
the  protection  of  the  courts  aS  well  as  the  plaintiff  corporation.  The 
injunction  granted  by  the  order  appealed  from  is,  in  effect,  a  manda- 
tory injunction.  These  laborers  refusing  to  work  with  nonunion  men, 
tlie  court  by  one  of  its  most  powerful  and  drastic  writs  has  commanded 
them  to  cease  this  refusal  and  to  work  with  these  men  opposed  to  their 
union  organization. 

If  disputes  of  this  kind  are  to  be  reviewed  in  courts  of  equity,  the 
plaintiff  must  present  a  case  in  conformity  with  equitable  principles, 
and  upon  the  papers  before  the  court  on  this  appeal  I  think  it  fails  to 
present  such  a  case.  The  plaintiff  does  not  make  the  employers,  or 
common  carriers,  or  shippers  of  freight,  parties  to  this  action.  We  are 
dealing  here  with  the  facts  presented  by  the  record,  and  with  condi- 
tions prevailing  in  the  months  of  January,  February,  and  March,  1919. 
We  have  here  no  dispute  between  employer  and  employe.  No  common 
carrier  or  employer,  or  shipper  or  receiver  of  freight,  is  before  the 
court  complaining  of  the  defendants.  On  the  proof  here  one  trucking 
concern,  the  plaintiff,  is  before  the  court,  complaining  that  it  cannot 
transact  its  business,  although  75  per  cent,  of  the  truckowners  in  the 
port  of  New  York  have  no  difficulty  with  the  defendants.  There  is  but 
one  other  trucking  concern  mentioned  in  the  affidavits  as  involved  in 
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the  same  controversy,  and  that  concern  is  not  before  the  court  as  a 
plaintiff.  Despite  the  agreement  of  its  fellow  truckowners,  the  plain- 
tiff will  not  agree  with  the  defendants]  and,  so  far  as  the  record  dis- 
closes, the  immediate  cause  of  the  break  between  plaintiff's  concern  and 
the  defendants  is  its  refusal  to  accede  to  the  demand  for  an  8-hour  day 
and  $1  an  hour  for  overtime  for  its  drivers.  These  are  the  so-called 
"union  rates."  They  are  the  rates  paid  by  75  per  cent,  of  the  truck- 
owners.  The  plaintiff  pays  its  men  the  same  regidar  wages  as  other 
truckowners,  but  it  insists  upon  a  10-hour  day  and  pays  but  50  cents 
an  hour  for  overtime.  Of  course,  this  gives  plaintiff  a  great  advantage 
over  its  competitors ;' its  profits  are  greater;  but  is  the  assertion  of 
such  a  right  sufficient  to  justify  a  court  of  equity  in  issuing  a  mandatory 
injunction  without  notice,  since  continued  after  argument,  compelling 
the  defendants,  comprising  the  entire  body  of  dock  laborers  in  the  port 
of  New  York,  to  work  with  the  plaintiff's  nonunion  employes?  Be- 
cause this  is  the  effect  of  the  injunction. 

There  is  no  proof  of  any  violence  or  intimidation  in  this  record. 
The  plaintiff's  affidavits  will  be  searched  in  vain  for  any  evidence  of 
unlawful  overt  acts  by  the  defendants.  There  is  no  evidence  of  any 
appeal  to  the  shippers  or  receivers  of  freight  to  refuse  employment  to 
plaintiff.  There  is  no  evidence  of  malice  or  animosity  towards  the 
plaintiff  in  particular,  because  the  defendants  have  never  refused  to 
handle  the  merchandise  brought  to  and  from  the  docks  by  its  union 
drivers.  The  sole  object  of  the  refusal  to  deal  with  plaintiff's  nonunion 
employes  is  to  bring  about  the  same  hours  and  the  same  pay  for  its 
drivers  as  prevail  in  75  per  cent,  of  the  trucking  concerns  in  New  York. 
This  does  not  appear  to  be  unlawful  or  unreasonable.  Bossert  v. 
Dhuy,  221  N.  Y.  342, 117  N.  E.  582,  Ann.  Cas.  1918D,  661 ;  Nat.  Pro- 
tective Ass'n  V.  Gumming,  170  N.  Y.  315-320,  63  N.  E.  369,  58  L.  R.  A. 
135,  88  Am.  St.  Rep.  648;  Paine  Lumber  Co.  v.  Neal,  244  U.  S.  459- 
471,  37  Sup.  Ct.  718,  61  L.  Ed.  1256;  MUls  v.  U.  S.  Printing  Co.,  99 
App.  Div.  605,  91  N.  Y.  Supp.  185. 

In  Bossert  v.  Dhuy,  supra.  Judge  Chase,  writing  for  the  Court  of 
Appeals,  said: 

"It  is  unnecessary  In  the  CRse  now  under  consideration  to  hold  that  in  all 
cases  and  under  all  circumstances,  whatever  a  man  may  do  alone  he  may  do 
in  combination  with  others;  but  it  was  clearly  established  in  the  National 
Protective  Association  Case  [Nat.  Protective  Ass'n  v.  Cumming,  170  N.  Y.  315, 
63  N.  E.  369,  58  L.  B.  A.  135,  88  Am.  St  Rep.  648]  that  workingmen  may  or- 
ganize for  purposes  deemed  beneficial  to  themselves,  and  in  that  organized 
capacity  may  determine  that  their  members  shall  not  work  with  nonmerabers 
or  upon  specified  work  oV  kinds  of  work.  It  was  not  illegal,  therefore,  for  the 
defendants  to  refuse  to  allow  members  of  the  Brotherhood  to  work  in  the 
plaintiffs'  mill  with  nonunion  men.  The  same  reasoning  results  in  holding 
that  the  Brotherhood  may  by  voluntary  act  refuse  to  allow  its  members  to 
work  in  the  erection  of  materials  furnished  by  a  nonunion  shop.  Such  action 
has  relation  to  work  to  be  performed  by  its  members  and  directly  affects  them. 
The  voluntary  adoption  of  a  rule  not  to  work  upon  nonunion  made  material, 
and  its  enforcement,  differs  only  in  degree  from  such  voluntary  rule  and  its 
enforcement  in  a  particular  case.  Such  a  determination  also  differs  entirely 
from  a  general  boycott  of  a  particular  dealer  or  manufacturer,  with  a  mali- 
cious intent  and  purpose  to  destroy  the  good  will  or  business  of  such  dealer 
or  manufacturer.    An  act,  when  done  maUciously  and  for  an  Illegal  purpose, 


Digitized  by  VjOOQIC 


718  ITS  NBW  TOBK  SUPPLEMENT .  (Sup.  Ct 

may  be  restralnM,  and  held  to  be  within  the  bounds  of  reaBonable  business 
competition  when  done  in  good  faith  and  for  a  legal  purpose.  See  Ruling 
Case  Law,  vol.  16,  pp.  431,  432  and  433.  •  •  *  When  it  is  determined 
that  a  labor  organization  can  control  the  body  of  its  members  for  the  purpoM 
of  securing  to  them  higher  wages,  shorter  hours  of  labor,  and  better  relations 
with  their  employers,  and  as  a  part  of  such  control  may  refuse  to  allow  its 
members  to  work  under  conditions  unfavorable  to  it,  or  with  worklngmcn 
not  in  accord  with  the  sentiments  of  the  labor  union,  the  right  to  refuse  to 
allow  them  to  install  nonunion  made  material  follows  as  a  matter  of  course. 
subject  to  there  being  no  malice,  fraud,  violence,  coercion,  intimidatioa«  or 
defamation  in  carrying  out  their  resolutions  and  orders.  •  •  ♦  me  same 
rule  applies  to  a  body  of  men  who,  having  organized  for  purposes  deemed 
beneficial  to  themselves,  refuse  to  work.  Their  reasons  may  seem  inadequate 
to  others,  but  if  it  seems  to  be  in  their  Interest  as  members  of  an  organization 
to  refuse  longer  to  work,  it  is  theh:  legal  right  to  stop."  221 N.  T.  363,  354, 117 
N.  B.  584,  Ann.  Gas.  1918D,  661. 

The  court  said  further : 

"It  was  clearly  established  in  the  National  Protective  Association  Case  that 
workingmen  may  organize  for  purposes  deemed  beneficial  to  themselves,  and 
in  that  organized  capacity  may  determine  that  their  members  shall  not  work 
with  nonmembers  or  upon  specified  work  or  klnclB  of  work.  It  was  not  il- 
legal, therefore,  for  the  defendants  to  refuse  to  allow  members  of  the  Brother- 
hood to  work  in  the  plaintlifs'  mill  with  nonunion  men.  The  same  reasoning 
results  in  holding  that  the  Brotherhood  may  by  voluntary  act  refuse  to  allow 
its  members  to  work  In  the  erection  of  materials  famished  by  a  nonunion 
shop."    221  N.  T.  356, 117  N.  B.  684,  Ann.  Oas.  1918D,  661. 

Also: 

"An  association  of  individuals  may  determine  that  its  members  shall  not 
work  for  specified  employers  of  labor.  The  question  ever  is  as  to  its  purpose 
in  reaching  sudi  determination.  If  the  determination  is  reached  in  good  faith, 
for  the  purpose  of  bettering  the  condition  of  its  members,  and  not  through 
malice  6r  otherwise  to  injure  an  employer,  the  f^ct  that  such  action  may  re- 
sult in  incidental  injury  to  the  employer  does  not  constitute  a  Justification  for 
issuing  an  injunction  against  enforcing  such  action."  221  N.  T.  360,  117 
N.  B.  685,  Ann.  Cas.  1918D,  661. 

Judge  Chase  also  approvingly  cites  the  recent  Paine  Lumber  Co. 
Case,  supra,  in  the  United  States  Supreme  Court,  in  which  Judge 
Holmes  said,  at  page  471  of  244  U.  S.,  at  page  720  of  37  Sup.  Ct.  (61 
L.  Ed.  1256),  dealing  with  a  case  of  refusal  to  handle  nonunion  ma- 
terials : 

''As  this  court  is  not  the  final  authority  concerning  the  laws  of  New  York, 
we  say  but  a  word  about  them.  We  shall  not  believe  that  the  ordinary  ac- 
tion of  a  labor  union  can  be  made  the  ground  of  an  injunction  under  those 
laws,  untU  we  are  so  instructed  by  the  New  Torlt  Court  of  Appeals." 

The  alleged  "boycott"  in  the  Bossert  Case  went  much  further  than 
in  the  case  at  bar.  There  is  no  evidence  in  the  present  case  of  circu- 
lars or  appeals  to  plaintiff's  patrons.  Nor  does  the  recent  decision  of 
the  Court  of  Appeals  in  Auburn  Draying  Co.  v.  Wardell,  227  N.  Y.  1, 
124  N.  E.  97,  in  any  way  militate  against  the  defendants  here,  because, 
as  Judge  Collin  points  out  in  that  case,  the  defendants  "inaugurated 
and  carried  on,  affirmatively  and  aggressively,  through  the  agencies  of 
fear  and  coercion,  a  comprehensive  exclusion  of  the  plaintiff  from 
the  business  of  the  community,"  and  it  is  this  fact,  Judge  Collin  says. 
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which  distinguishes  the  case  from  Bossert  v.  Dhuy.  There  is  no  simi- 
larity between  the  acts  of  the  defendants  in  the  Auburn  Case  and  the 
acts  of  the  defendants  in  the  case  at  bar.  On  the  contrary,  the  acts  of 
defendants  complained  of  in  the  case  at  bar  come  expressly  within  the 
legitimate  procedure  indicated  in  the  opinion  of  the  Court  of  Appeals  in 
that  case. 

But  it  is  said  that  this  injunction,  granted  originally  without  notice, 
directed  to  this  army  of  more  than  100,000  laboring  men,  is  not  manda- 
tory; that  there  is  no  obligation  on  the  men  to  continue  working,  if 
they  do  not  wish  to  work  with  plaintiff's  nonunion  drivers.  This  ar- 
gument, it  seems  to  me,  is  no  answer  in  a  court  of  equity.  We  know 
that  longshoremen  and  dock  laborers  who  are  not  regularly  employ- 
ed, and  who  are  paid  by  the  hour,  cannot  quit  their  work  because  of 
their  necessities.  A  so-called  "strike,"  even  if  it  be  lawful,  is  a  se- 
rious matter,  entailing  loss  and  hardship  on  employer  and  employ^;  a 
last  resort,  to  be  avoided,  if  it  be  possible  by  united  effort.  It  appears 
that  in  this  case  the  defendants  have  continued  to  work  because  of 
these  considerations  and  in  obedience  to  the  preliminary  injunction  of 
the  court,  which,  gives  to  the  plaintiff  the  full  relief  to  which  it  might 
be  entitled  after  trial. 

But  is  the  suggestion  that  the  men  may  quit  their  work,  because  of 
the  individual  plaintiff's  grievance,  one  that  should  commend  itself  to 
a  court  of  equity  ?  Events  move  rapidly  nowadays,  and  the  disastrous 
results  to  the  community  of  such  action  on  the  part  of  the  men  is  ap- 
parent Is  this  to  be  brought  about  by  injunction  of  a  court  of  equity, 
in  advance  of  trial  of  the  issue,  because  the  plaintiff  for  its  own  profit 
will  not  grant  the  same  working  day  and  the  same  pay  for  overtime  as 
practically  all  of  its  associates  in  the  trucking  business?  I  fail  to  see 
much  in  the  plaintiff's  position  commending  the  case  to  a  court  of 
equity.  Labor  unions  and  laboring  men,  longshoremen  and  dock 
laborers,  have  at  times  resorted  to  violence  and  illegal  methods  to  en- 
force their  rights,  or  what  they  sometimes  mistakenly  asserted  to  be 
their  rights,  and  in  so  doing  have  brought  upon  themselves  just  criti- 
cism ;  and  they  have  at  times  been  exploited  by  dishonest  or  incom- 
petent so-called  leaders,  who  used  their  cause  for  ulterior  and  unlaw- 
ful purposes.  With  such  men  and  with  such  motives  the  law  should 
deal  strictly.  But  when  men  attempt  to  assert  what  they  claim  to  be 
their  rights  in  good  faith,  in  a  decent,  orderly  way,  without  resort  to 
violence  and  within  the  law,  their  interests  are  as  sacred  as  those  of  the 
plaintiff,  and  a  court  of  equity  should  see  to  it  that  they  are  not  im- 
properly interfered  with  by  the  writ  of  injunction. 

But  it  is  said  that  these  men  are  employes  of  common  carriers,  and 
that  they  are  in  a  different  class  from  the  defendants,  whose  right  to 
refuse  to  handle  nonunion  material  was  sustained  by  the  Court  of  Ap- 
peals in  Bossert  v..  Dhuy,  supra.  It  will  be  remembered  that  on  the  rec- 
ord here  presented  no  governmental  agency,  no  common  carrier  or  ship- 
per, or  receiver  of  freight  is  before  the  court  complaining  of  the  defend- 
ants. The  plaintiff  is  a  trucking  concern,  employed  to  cart  freight  to 
and  fro,  under  no  public  obligation.    It  may  carry  or  refuse  to  carry 


Digitized  by  VjOOQIC 


720  178  NEW  TORK  BtJPPLBMBNT  (Stl>.  Ct 

merchandisei  as  it  sees  fit.  From  the  necessities  of  the  case  the  common 
carrier  steamship  companies  and  the  like  in  the  port  of  New  York  can- 
not give  regular  employznent  to  the  dock  laborers  and  employes,  by  the 
month,  the  week,  or  even  hy  the  day.  The  labor  is  uncertain,  depending 
on  the  arrival  and  departure  of  vessels,  and  the  character  and  quan- 
tity of  freight  to  be  moved.  The  men  are  hired  and  paid  by  the  hour. 
They  have  no  regular,  steady  employment  or  income.  It  seems  to  me 
that  it  may  be  argued  that  it  is  as  unreasonable  to  deny  them  the  right 
accorded  to  the  defendants  in  the  Bossert  Case  as  it  would  be  to  in- 
sist that  the  common  carriers  should  employ  their  laborers  regularly 
by  the  day,  the  week,  the  month,  or  the  year.  I  do  not  think  these 
casual  laborers  are  in  the  same  class  with  regular  employes  of  those 
serving  the  public.  There  are  diverse  contentions  concerning  strikes 
and  boycotts  which  affect  public  service,  but  I  think  these  are  for  the 
legislative  branch  of  government,  and  no  Legislature,  state  or  national, 
has  so  far  enacted  that  they  are  illegal. 

I  therefore  vote  to  reverse  the  order  and  to  deny  the  motion  for 
preliminary  injunction  before  trial. 

JENKS,  P.  J.  (concurring).  I  vote  for  reversal  of  this  order.  My 
Brother  KELLY  has  stated  the  facts  and  has  cited  the  cases. 

In  Quinn  v.  Leathem,  [1901]  A.  C.  506,  the  Lord  Chancellor  says: 

''Every  judgment  must  be  read  as  appUcable  to  the  particular  facts  proTed, 
or  assumed  to  be  proved,  since  the  generality  of  the  expressions  which  may 
be  found  there  are  not  Intended  to  be  expositions  of  the  whole  law,  but  gor- 
emed  and  qualified  by  the  particular  facts  of  the  case  in  which  andli  ex- 
pressions are  to  be  found.  The  other  is  that  a  case  is  only  an  authority  for 
what  it  actuaUy  decides.  I  entirely  deny  that  it  can  be  quoted  for  a  proposi- 
tion that  may  seem  to  follow  logically  from  it  Such  a  mode  of  reasoning 
assumes  that  the  law  is  necessarily  a  logical  code ;  whereas  every  lawyer  must 
acknowledge  that  the  law  is  not  always  logical  at  all.'* 

The  course  complained  of  may  be  described  accurately  enough  as  a 
boycott.  The  sole  question  is  whether  the  court  was  justified  in  grant- 
ing this  injunction  against  this  boycott.  The  court  was  not  justified, 
unless  it  appear  that  the  boycott  is  a  conspiracy  to  accomplish  an  un- 
lawful end,  or  a  lawful  end  by  unlawful  means,  causing  "irreparable 
damage."  Gompers  v.  Bucks  Stove  &  Range  Co.,  221  U.  S.  437,  31 
Sup.  Ct.  496,  55  L.  Ed.  797,  34  h.  R.  A.  (N.  S.)  874.  If  the  primary 
purpose  of  the  boycott  is  to  better  the  condition  of  the  boycotters  as  la- 
borers, and  not  to  do  irreparable  injury  to  the  plaintiff,  the  boycott  is 
not  unlawful.  And  if  to  accomplish  this  primary  purpose  the  means 
are  lawful,  and  yet  there  is  incidental  irreparable  injury  to  the  plain- 
tiff, such  injury  does  not  make  the  boycott  unlawful.  The  sole  injury 
stated  is,  to  my  mind,  but  incidental.  The  facts,  as  KELLY,  J.,  shows, 
do  not  present  the  issue  of  a  common  carrier  who  refuses  carriage  of 
goods. 

So  far,  the  facts  appear  by  affidavits  only.  The  trial  may  reveal  that 
the  facts  are  different  from  the  present  appearance  of  Aem,  arid  it 
may  establish  that  this  boycott  is  a  conspiracy,  or  the  consequences  of 
this  course  of  the  defendants  may  be  far-reaching  and  conditions  may 
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follow  that  justify  other  legal  remedies,  either  of  the  common  law  or 
of  statutes,  state  or  national.  But  that  is  not  the  concern  of  this  court 
in  the  present  litigation.  The  sole  duty  of  this  court  is  to  declare  the 
law  as  between  the  litigants  now  before  it, 

MILLS,  J.  I  feel  compelled  to  dissent,  and  to  vote  for  afJSrmance, 
for  the  following  reasons : 

The  plaintiflf  corporation  conducts  in  the  city  of  New  York  a  large 
trucking  business,  owning  and  operating  340  horse  trucks  and  14  mo- 
tor trucks.  Its  business  consists  mainly  in  trucking  freight  for  its  cus- 
tomers to  and  from  the  various  railroad  and  steamship  terminals  in  the 
city.  The  defendants  are  certain  unincorporated  labor  unions  and  in- 
dividual officers  and  members  thereof,  comprising  various  employes 
of  certain  common  carriers,  steamship  companies,  such  as  steamship 
clerks,  checkers,  scalemen,  weighers,  etc.,  engaged  in  handling  such 
freight  at  the  piers  and  docks  of  the  city.  The  several  unions  involved 
have  deliberately  and  formally  resolved  that  their  members  shall  not 
work  with  nonunion  men,  and  therefore  shall  refuse  to  handle  mer- 
chandise brought  to  piers  or  called  for  thereat  by  drivers,  chauf- 
feurs, or  truckmen  who  are  not  members  of  the  unions.  Pursuant 
to  such  resolutions  the  defendants  have  refused  to  handle,  in  any 
way,  freight  with,  to,  or  for  those  of  the  pUuntifFs  egiployes  who  are 
not  members  of  the  unions,  or  of  one  of  tiiem.  Plaintiff  conducts  its 
business  upon  what  is  conmionly  known  as  the  "open  shop"  basis  or 
plan,  employing  men  without  regard  to 'their  membership  in  any  union. 
Many  of  its  employes  are  not  such  members,  while  others  are.  For 
several  days  prior  to  the  making  of  the  motion,  defendants  had  persist- 
ed in  such  refusal,  to  the  very  great  damage  of  the  plaintiff,  so  much  so 
that  much  of  the  freight  tendered  by  it  at  the  several  piers  was  not 
received,  and  several  of  its  customers,  from  fear  of  such  condition, 
had  withdrawn  from  plaintiff  their  patronage,  and  others  threatened 
to  do  so.  No  question  upon  the  argument  was  made  by  defendants' 
counsel  but  that  the  defendants  intended  to  persist  in  such  refusal,  and 
in  effect  to  compel  plaintiff  to  reorganize  its  business  and  to  conduct  it 
upon  the  union  basis.  The  action  of  the  defendants  is  intentional  and 
deliberate,  and  defended  here  by  their  counsel  as  entirely  rightful. 

The  effect  of  the  order  appealed  from  is  not  to  compel  any  of  the 
defendants  to  continue  working  in  his  present  position  in  the  employ- 
ment of  any  given  carrier,  but  only  to  compel  him,  so  long  as  he  does 
continue  in  that  position,  to  deal  therein  with  the  nonunion  employes 
of  the  plaintiff  the  same  as  with  the  union  employes  of  it ;  that  is,  to 
receive  from  them  or  deliver  to  them  freight,  witfiout  regard  to  their 
being  union  or  nonunion  men. 

The  question  presented  by  this  appeal  is  simply  this :  Can  an  em- 
ploye of  a  common  carrier,  while  acting  as  such,  refuse  to  extend  to 
any  person  accommodation — e.  g.,  carriage  of  goods  or  persons — upon 
the  same  terms  as  are  extended  by  the  carrier  to  the  public  generally  ? 
It  seems  to  me  self-evident  that  he  cannot  so  refuse.  He  may,  if  he 
so  elect,  decline  to  work  for  such  an  employer;  but,  if  he  does  work 
178N.Y.S.— 46 
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for  him,  he  must  give  the  ssUne  service  to  all.  It  seems  to  me  likewise 
plain  that  he,  as  well  as  the  employer,  is  subject  to  the  injunctive  pro- 
cess of  the  court.  I  quite  agree  with  the  view,  presented  to  us  upon 
the  argument,  that  one  of  the  defendants — for  example,  a  freight  re- 
ceiving clerk — can  no  more  refuse  to  receive  freight  from  a  nonunion 
truck  driver  than,  if  he  were  acting  as  a  conductor  of  a  street  railroad 
car,  he  could  refuse  to  receive  a  fare  from  a  nonunion  man,  and  re- 
fuse to  admit  such  person  to  the  car  as  passenger.  It  is  a  primary  duty 
of  any  one  engaged  in  the  performance  of  such  a  public  service  to  ex- 
tend that  service  to  all  without  discrimination.  There  is  no  precedent 
to  the  contrary.  The  proposition  thus  asserted  appears  to  me  to  be 
elementary.  It  is  not  at  all  contrary  to  the  doctrine  of  Bossert  v.  Dhuy, 
221  N.  Y.  342, 117  N.  E.  852,  Ann.  Cas.  1918D,  661,  which  merely  sus- 
tains the  right  of  union  men  to  decline  to  work  with  or  upon  the  prod- 
uct of  nonunion  laborers  in  ^private  employment.  The  point  here  is 
that  these  defendants  are  undertaking,  while  choosing  to  render  a  pub- 
lic service,  to  discriminate  in  its  performance  against  a  certain  class 
of  people.    That  they  may  not  do. 

Therefore  the  order  appealed  from  should  be  affirmed,  with  $10 
costs  and  disbursements. 

PUTNAM,  J.,  concurs. 


(180  App.  Dlv.  515) 

REARDON  V.  INTERNATIONAL  MERCANTILE  MARINE  C30.  et  aL 

(Supreme  CJourt,  Appellate  Division,  Second  Department    November  21,  1919.) 

Injunction    ^e»137(1) — Rebtbaining   cabbies   fboic   bbfusuig   to    begeivb 

FBEIGHT. 

Injunction  should  not  issue  before  trial  to  restrain  carrier  from  refusing 
to  receive  freight  for  shipment,  vrhere  employes  of  carrier  refused  to  ac- 
cept freight  from  nonunion  truckmen,  and  carrier  was  powerless  because, 
if  it  should  discharge  its  men,  it  could  procure  no  one  else  to  do  the  work, 
which  was  of  great  importance  to  the  entire  community. 

Mills  and  Rich,  JJ.,  dissent^ing. 

Appeal  from  Special  Term,  Kings  County. 

Action  by  James  S.  Reardon,  as  treasurer  of  the  Truck  Owners' 
League  of  the  City  of  New  York,  an  unincorporated  association, 
against  the  International  Mercantile  Marine  Company  and  others. 
From  an  order  (107  Misc.  Rep.  541,  177  N.  Y.  Supp.  803),  granting 
a  motion  for  a  preliminary  injunction,  defendants  appeal.  Order  re- 
versed, and  motion  denied. 

See,  also,  189  App.  Div.  501,  178  N.  Y.  Supp.  713. 

Argued  before  JENKS,  P.  J.,  and  MILLS,  RICH,  PUTNAM,  and 
KELLY,  JJ. 

Van  Vechten  Veeder,  of  New  York  City  (Roscoe  H.  Hupper  and 
Ray  Rood  Allen,  both  of  New  York  City,  on  the  brief),  for  appell^ts 
International  Mercantile  Marine  Co.  and  others. 

Carroll  G.  Walter,  of  New  York  City  (Edward  J.  Patterson,  of 
New  York  City,  on  the  brief),  for  appellant  France  &  Caniada  S.  S. 
Corporation. 

^s»For  other  cemb  m«  eama  toi»lc  ft  KBT-NUMBBR  in  aU  Key-Numbered  DlgeeU  ft  Indexes 
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Harold  S.  Deming,  of  New  York  City  (Wharton  Poor,  of  New 
York  City,  on  the  brief),  for  appellants  Gans  S.  S.  Line,  Eastern  S. 
S.  Lines,  Inc.,  Booth  S.  S.  Co.,  Limited,  Ocean  S.  S.  Co.,  Limited,  and 
Kerr  S.  S.  Co.,  Inc. 

L.  De  Grove  Potter,  of  New  York  City,  for  appellant  Gaston,  Wil- 
liams &  Wigmore  S.  S.  Corporation. 

Richard  Reid  Rogers,  of  New  York  City,  for  appellant  Panama 
R.  Co. 

Paul  Bonynge,  of  New  York  City,  for  respondent. 

KELLY,  J.  The  plaintiflE  has  seen  fit  to  bring  this  action  against  the 
defendants  without  making  the  various  labor  organizations  and  their 
members  parties  to  the  litigation.  The  complaint  alleges  the  contro- 
versy between  the  plaintiflE  and  the  dock  laborers  and  longshoremen, 
which  is  the  subject  of  the  action  of  P.  Reardon,  Inc.,  v.  Caton,  189 
App.  Div.  501,  178  N.  Y.  Supp.  713  (decided  herewith),  and  alleges 
that  the  members  of  the  Truck  Owners'  League,  an  unincorporated  as- 
sociation of  which  plaintiflf  is  the  treasurer,  and  whose  names  are  not 
stated  in  the  complaint,  are  interfered  with  and  prevented  from  car- 
rying on  their  business  by  the  refusal  of  the  dock  laborers  to  work 
with  the  nonunion  employes  of  the  members  of  the  league,  and  it  is 
charged  that  the  defendants,  with  full  knowledge  of  the  premises, 
have  wrongfully  permitted  the  laborers,  described  as  their  employes, 
to  declare  and  enforce  an  embargo  or  boycott  against  the  league  and 
its  members.  The  facts  concerning  the  so-called  boycott  or  embargo 
are  fully  set  forth  in  the  opinion  filed  in  the  action  of  P.  Reardon, 
Inc.,  V.  Caton,  supra. 

It  seems  to  me  that  the  preliminary  injunction,  granted  in  this  case 
originally  without  notice,  and  continued  after  argument,  is  contrary 
to  law  for  several  reasons : 

(1)  The  authority  of  the  plaintiflf  to  maintain  the  action  on  behalf 
of  the  unnamed  members  of  the  league  and  the  interest  of  such  mem- 
bers, is  not  pleaded  or  proved.  There  is  nothing  to  show  for  whom  the 
plaintiflf  is  assuming  to  act,  or  that  the  individual  members  of  the 
league,  whoever  they  may  be,  are  in  sympathy  with  or  have  authorized 
his  action. 

(2)  The  moving  aflfidavits  show  refusals  by  the  longshoremen  and 
dock  laborers  to  work  with  the  nonunion  drivers  of  the  corporation  of 
which  the  plaintiflf  is  treasurer,  and  one  other  truck  owner,  Daniels  & 
Kennedy ;  Mr.  Kennedy  being  the  president  of  the  league.  There  is 
no  evidence  by  aflfidavit  of  any  diflSculty  on  the  part  of  any  other 
truclonan  named  to  carry  on  his  calling. 

(3)  The  action  is  based  entirely  upon  the  allegation  that  the  de- 
fendant common  carriers  knowingly  and  wrongfully  permit  the  work- 
men to  refuse  dealing  with  the  nonunion  drivers  of.  the  league  mem- 
bers. But  each  of  tlie  common  carriers  makes  positive  aflftdavit  that  the 
action  of  the  dock  laborers  is  without  their  assent  and  without  their 

•approval.  No  conspiracy  between  the  common  carriers  and  the  dock 
laborers  is  pleaded  or  suggested.  The  affidavits  for  the  carriers  state 
that  they  are  powerless  in  the  matter,  because,  if  they  discharge  their 
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men,  they  can  procure  no  one  else  to  do  the  work,  which  is  of  so 
great  importance  to  the  entire  community. 

As  already  suggested,  the  plaintiff  has  not  joined  the  labor  organi- 
zations as  parties  defendant  in  the  action.  The  preliminary  injunction 
is  unnecessary  and  uncalled  for.  If  the  injunction  in  the  action  against 
the  labor  imions  is  sustained,  there  is  no  reason  or  necessity  for  en- 
joining the  steamship  companies.  If,  on  the  other  hand,  it  is  dissolv- 
ed, in  my  opinion  it  would  be  the  height  of  folly  to  issue  a  mandatory 
injunction  such  as  this  against  the  defendants;  because  it  appears  that 
practically  the  entire  force  of  dock  laborers,  checkers,  weighers,  etc., 
to  the  number  of  some  125,000  men,  is  unionized,  and  if  they  are  left 
free  to  pursue  their  work  and  better  their  condition  by  lawful  methods, 
any  attempt  by  the  steamship  companies  to  force  them  to  work  with 
nonunion  drivers  would  only  restilt  in  a  general  strike  and  tie-up  of  the 
freight  of  the  port.  Upon  the  papers  it  is  uncontradicted  that  it  is 
impossible  from  a  practical  standpoint  to  obtain  nontmion  labor  to 
perform  the  work. 

(4)  Certain  of  the  defendants  demur  to  the  complaint,  others  de- 
ny that  they  are  engaged  in  business  at  all,  others  that  they  are  com- 
mon carriers,  but  the  preliminary  injunction  sweeps  all  these  denials 
aside  and  issues  against  defendants  who,  so  far  as  the  proof  shows, 
have  no  connection  with  the  controversy ;  and,  in  addition,  by  a  clause 
added  to  the  order  appealed  from,  the  injunction  is  made  to  apply  to 
and  inure  to  the  benefit  of  a  number  of  individuals,  copartnerships, 
and  corporations  in  no  way  mentioned  in  the  complaint  or  affidavits, 
but  who  are  described  in  the  order  as  "members  of  the  plaintiff  as- 
sociation," without  evidence  to  justify  such  description  or  opportunity 
given  them  to  be  heard. 

Under  elementary  principles  I  think  the  injunction  should  have  been 
denied.  The  dispute  must  be  settled  in  the  other  case.  From  every 
point  of  view  I  think  it  was  an  abuse  of  discretion  to  issue  sudi  a  man- 
datory injunction  in  advance  of  trial.  People  ex  rel.  Wood  v.  As- 
sessors, 137  N.  Y.  201,  204,  33  N.  E.  145;  Matter  of  Attorney  Gener- 
al, 124  App.  Div.  401,  408,  108  N.  Y.  Supp.  823.  Taking  the  case  by 
itself,  as  the  plaintiff  sees  fit  to  present  it  to  the  court,  a  preliminary 
injunction  may  benefit  the  two  trucking  concerns  mentioned,  enabling 
them  to  continue  their  exaction  of  the  10-hour  day  and  payment  of  50 
cents  for  overtime;  but  it  might  ruin  the  75  per  cent  of  the  truck 
owners  in  the  port  who  are  in  accord  with  the  labor  organizations,  and 
result  in  an  embargo  on  the  shipping  in  and  out  of  New  York,  and 
would  be  unenforceable  because  it  would  bring  about  the  very  results 
which  it  purports  to  prevent  I  think  the  order  should  be  reversed, 
and  the  motion  denied. 

Order  reversed,  with  $10  costs  and  disbursements,  and  motion  de- 
nied, with  $10  costs. 

JENKS,  P.  J.,  concurs. 

PUTNAM,  J.  (concurring).    The  delivery  clerks,  receiving  clerks,' 
weighers,  and  checkers,  who  by  the  judgment  of  this  court  are  no 
longer  enjoined  from  discriminating  against  plaintiff's  trucks  in  re- 
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ceiving  freight  for  shipment,  are  the  very  servants  and  representatives 
of  the  carriers  by  which  through  traffic  with  connecting  carriers  is 
conducted.  If  the  injunction  against  the  organization  of  employed 
weighers,  checkers,  and  other  employes  is  to  be  reversed,  as  the  majpr- 
ity  of  this  court  have  voted,  then  naturally  the  employers  should  not 
be  enjoined,  while  leaving  their  men  free  to  discriminate.  I  agree  with 
the  reasoning  of  Mr.  Justice  Mills,  but  consider  it  inapplicable  after  the 
reversal  in  Reardon,  Inc.,  v.  Caton,  189  App.  Div.  501,  178  N.  Y. 
Supp.  713. 

MILLS,  J.  (dissenting).  I  dissent,  and  vote  for  affirmance,  for  the 
same  reasons  that  I  did  in  Reardon,  Inc.,  v.  Caton,  189  App.  Div.  501, 
178  N.  Y.  Supp.  713,  decided  by  us  simultaneously  herewith,  and  beg 
to  refer  to  my  memorandum  of  dissent  therein.  It  seems  to  me  that 
the  prevailing  opinion  upon  this  appeal  serves  to  accentuate  the  intol- 
erable condition  which  that  opinion  would  create  or  sustain,  as  I  point- 
ed out  in  my  memorandum  there.  In  that  appeal  that  opinion  denies 
the  right  of  injunction  against  the  employe,  so  that  they^may  not  re- 
fuse to  accept  freight  tendered  by  nonunion  men,  and  this  one  denies 
the  right  to  such  an  injunction  against  the  carrier  itself.  With  the  two 
cflfective,  the  obligation  of  ,common  carriers  would  be  entirely  gone. 
By  parity  of  su<A  reasoning  a  common  carrier  of  passengers  could 
deny  passage  to  nonunion  workmen  and  their  families,  as  well  as  to 
the  employers  of  nonunion  men. 

Here  the  defendants  do  not  dispute  the  right  of  the  trucking  con- 
cerns— ^individual,  firm,  or  corporation — ^to  have  their  freight  handled 
at  the  piers  by  the  employ6s  of  the  defendants,  without  any  discrim- 
ination against  those  of  them  who  are  not  members  of  any  union ;  but 
the  defendants  contend  that  they  should  not  be  enjoined,  because  they 
do  not  authorize  any  such  discrimination  by  their  employes,  but,  on  the 
contrary,  forbid  their  employes  to  make  it,  and  because,  if  they  were 
to  discharge  such  employls  for  such  discrimination,  they  would  be  un- 
able to  fill  their  places,  and  so  would  be  prevented  from  at  all  perform- 
ing their  duties  as  common  carriers.  This  amounts  to  a  plea  by  de- 
fendants that,  because  their  employes  will  not,  in  that  regard,  obey 
their  directions,  they,  the  defendants,  should  be  excused  from  per- 
forming, to  that  extent,  their  full  duty  as  common  carriers.  That  plea 
seems  to  me  to  be  thoroughly  had. 

The  naked  fact  that  the  men,  their  employes,  disobeyed  the  law 
before  the  determination  making  its  meaning  and  effect  plain,  does 
not  at  all  warrant  the  conclusion  that  those  men  will  disobey  after 
such  determination  has  been  made,  as  it  now  has  in  this  case  at 
Special  Term.  Ours  is  "a  government  of  laws  and  not  of  men,"  and 
at  least  until  the  contrary  has  been  demonstrated  upon  due  trial 
we  must  proceed  upon  the  assumption  that  all  men,  in  any  and  every 
position,  will  obey  the  law  after  it  has  been  judicially  declared  by 
the  constitutional  authority  for  that  purpose.  If  it  should  prove 
that  the  defendants  are  unable  to  employ  men  to  discharge  the  va- 
rious functions  involved  because  of  the  legal  requirement  that  those 
men  cannot,  in  the  discharge  of  those  functions,  refuse  to  extend  the 
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same  service  to  nonunion  men  as  to  union  men,  that  fact  would  no 
doubt  be  considered  upon  any  application  to  punish  the  defendants  for 
actual  disobedience  of  the  injunction. 

Our  decision  in  Reardon,  Inc.,  v.  Caton,  being  made  simultaneously 
herewith,  is  not  to  be  deemed  an  authority  governing  the  decision  in 
this  appeal.  I  regard  the  two  cases  as  being  practically  one.  It  is 
plain,  I  think,  that  the  two  actions  might  well  have  been  brought  as 
one  against  all  the  defendants  in  both. 

/' 

RICH,  J.,  is  of  the  opinion  that  it  is  the  duty  of  the  carrier  to  ac- 
cept the  freight,  and  therefore  concurs  in  the  result  reached  by  MILLS, 
J.,  in  so  far  as  it  enjoins  the  employers. 


a09  MIse.  Rep.  366) 

WOIjF  v.  WOLP. 

(Supreme  Conrt,  Special  Term,  Nassau  County.    Norember.  1919.) 

1.  Mabriage  £=s>54 — Voidable,  but  not  void,  whebs  fosicxb  husband  ab- 

sent FOB  FIVE  TEAB8. 

Wbere  defendant's  former  husband,  at  the  time  of  ceremonial  marriage 
to  plaintiff,  had  absented  himself  for  a  period  of  over  5  years,  withoot 
being  known  to  her  to  be  living,  and  she  contracted  marriage  with  plain- 
tiff in  good  faith,  based  on  due  investigation,  the  marriage  to  plaintiff 
was  voidable,  but  not  void,  under  Domestic  Relations  Law,  {{  6,  7. 

2.  Mabbiagb  ^=s»54 — Void  whebe  fobheb  husband  not  absent  fob  five 

TEABS. 

Alleged  common-law  marriage  cannot  be  held  voidable  merely,  where  It 
does  not  appear  that  at  the  time  of  such  marriage  defendant's  former  hus- 
band had  absented  himself  for  5  years. 

3.  Mabbiage  ^=960(2) — Time  to  sub  to  annui.  mabbiaoe. 

Where,  prior  to  her  marriage  to  plaintiff,  defendant's  former  husband 
had  absented  himself  for  more  than  5  years  without  being  known  to  her 
to  be  living,  and  she  contracted  marriage  with  plaintiff  in  good  faith,  and 
after  plaintiff  found  out  that  the  former  husband  was  living  he  contin- 
ued to  live  with  defendant  for  over  10  years,  and  delayed  13  years  before 
bringing  suit  to  annul  marriage,  marriage  will  not  be  annulled ;  defend- 
ant's former  husband  not  having  been  heard  from  within  7  years. 
4^  DivoBCB  ^=s>328 — Fobeign  divobce  based  on  constbuctive  sebvicb  not 
eecognized. 

Nevada  divorce  decree,  based  upon  constructive  service,  is  not  entitled 
to  recognition  In  New  York,  under  the  policy  of  the  New  York  laws. 

5.  Death  ^=»2(1) — Pbesumption  fbom  absence. 

Where  no  competent  evidence  was  produced  that  defendant's  former  hus- 
band had  been  heard  from  within  7  years,  the  presumption  is  that  he  is 
no  longer  living. 

6.  Bastards  <@==>12 — Legitimated  by  voidabi«e  mabbiage. 

Son  born  prior  to  ceremonial  marriage  was  legitimated  by  the  mar- 
riage, notwithstanding  that  it  was  voidable. 

Action  for  annulment  of  marriage  by  Charles  Wolf  against  Mollie 
Wolf.    Judgment  for  defendant. 

John  J.  Weiss  and  Louis  Bleier,  of  New  York  City  (William  C. 
Robeson,  of  New  York  City,  of  counsel),  for  plaintiff. 
William  H.  Griffin,  or  New  York  City,  for  defendant. 

^s»For  otber  cases  see  same  topic  ft  KEY-NUMBER  In  all  Key-Numbered  Digests  ft  Indexes 
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BENEDICT,  J.  This  is  an  action  by  husband  against  wife  for  the 
annulment  of  a  marriage  on  the  ground  that  at  the  time  of  such  mar- 
riage a  former  husband  of  the  defendant  was  living  and  that  her 
marriage  to  such  former  husband  was  then  in  full  force  and  effect. 
The  answer  contains  several  defenses,  but  the  gist  of  them  is  that 
prior  to  said  marriage  defendant's  former  husband  had  absented  him- 
self for  more  than  5  years,  without  being  known  to  her  to  be  living, 
and  that  she  contracted  the  marriage  with  plaintiff  in  good  faith,  in 
the  honest  belief  that  her  former  husband  was  dead,  and  further  that 
after  plaintifiE  found  out  that  the  former  husband  was  living  he  con- 
tinued to  live  with  defendant  in  the  mutually  acknowledged  relation 
of  husband  and  wife  for  over  10  years  longer. 

[1]  Upon  the  evidence  I  have  determined,  as  matter  of  fact,  that 
defendant's  former  husband,  at  the  time  of  the  ceremonial  marriage 
in  1900,  had  absented  himself  for  a  period  of  over  5  years  without 
being  known  to  her  to  be  living,  and  that  she  contracted  said  marriage 
with  plaintiff  in  good  faith,  in  the  honest  belief,  based  upon  due  in- 
vestigation, that  her  former  husband  was  dead.  As  her  former  hus- 
band was  not  then  dead,  such  marriage  was,  of  course,  voidable,  but 
not  void.  Domestic  Relations  Law  of  1896,  §§  3  and  4,  continued  in 
present  Domestic  Relations  Law  [Consd.  Laws,  c.  14]  as  sections  6 
and  7. 

[2]  I  think  I  cannot  hold  the  alleged  common-law  marriage,  which 
is  claimed  to  have  been  contracted  in  1894,  to  be  voidable,  rather  than 
void,  for  the  reason  that  it  does  not  appear  that  at  that  time  defend- 
ant's former  husband  had  absented  himself  for  5  years. 

[3,4]  The  defendant's  former  husband,  whose  name  was  Denlea, 
reappeared  in  1905,  and  again  he  was  in  this  vicinity  in  1911,  and 
perhaps  as  late  as  the  spring  of  1912,  which  is  the  last  competent  evi- 
dence we  have  of  his  whereabouts  or  existence.  Plaintiff  knew  of 
defendant's  former  marriage  to  Denlea,  in  fact  was  acquainted  with 
both  of  them  before  Denlea's  first  disappearance,  and  plaintiff  him- 
self made  or  caused  to  be  made  the  investigations  which  led  up  to  the 
conclusion  that  Denlea  was  dead.  Plaintiff  was  also  informed  in 
1905  of  Denlea's  reappearance,  but  he  continued  to  live  with  defend- 
ant as  her  husband,  assuring  her  that  he  would  stand  by  her.  In  De- 
cember, 1916,  plaintiff  went  to  Nevada  and  there  procured  a  decree 
of  divorce  from  defendant,  based,  however,  upon  constructive  service, 
and  hence  not  entitled  to  recognition  here  under  the  policy  of  our 
laws.  He  returned  in  the  summer  of  1917,  and  there  was  a  recon- 
ciliation between  him  and  defendant,  whereupon  they  again  lived 
together,  and  continued  to  live  in  the  same  house,  at  least,  almost  up 
to  the  time  of  the  trial  of  this  action. 

[5]  Under  these  circumstances  relief .  should,  I  think,  be  denied  to 
plaintiff.  The  presumption  is  that  Denlea  is  no  longer  living,  as  no 
competent  evidence  was  produced  that  he  had  been  heard  from  with- 
in 7  years  last  past.  If  the  plaintiff  wished  to  have  his  marriage  to 
defendant  annulled  because  Denlea  was  in  fact  living  when  such  mar- 
riage was  contracted,  he  should  promptly  have  ceased  cohabitation  with 
her,  even  if  he  did  not  bring  his  action  promptly.    His  continued  co- 
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habitation  with  defendant  for  a  period  of  over  10  years,  and  his  delay 
of  13  years  in  bringing  this  action,  together  with  his  other  conduct 
above  recited,  and  all  the  circumstances,  render  it  inequitaWe  to  grant 
him  a  decree  of  annulment  at  this  late  day.  There  is,  I  think,  suflBcient 
authority  for  refusing  a  decree  under  such  circumstances. 

I  think  the  correct  doctrine,  in  cases  of  voidable  marriage,  was 
stated  by  Mr.  Justice  Woodward  in  Stokes  v.  Stokes,  128  App.  Div. 
838,  841,  113  N.  Y.  Supp.  142,  a  case  in  some  respects  similar  to  the 
case  at  bar.  The  judgment  of  reversal  in  the  Court  of  Appeals  (198 
N.  Y.  301,  91  N.  E.  793)  proceeded  upon  the  ground  that  under  the 
circumstances  disclosed  the  marriage  was  void  and  not  voidable,  and  it 
was,  moreover,  expressly  recognized  that  there  were  cases  where  re- 
lief might  be  denied  on  equitable  grounds.  See  198  N.  Y.  312,  91  N.  E. 
79T.  See,  also,  Kaufman  v.  Kaufman,  177  App.  Div.  162,  165,  163 
N.  Y.  Supp.  566;  Brown  v.  Brown,  153  App.  IHv.  645,  138  N.  Y. 
Supp.  602;  Berry  v.  Berry,  130  App.  Div.  53,  114  N.  Y.  Supp.  497; 
Taylor  v.  Taylor,  63  App.  Div.  231,  234,  71  N.  Y.  Supp.  411,  affirmed 
173  N.  Y.  266,  65  N.  E.  1098;  Tiedemann  v.  Tiedemann,  94  Misc. 
Rep.  449,  157  N.  Y.  Supp.  1101;  McCarron  v.  McCarron,  26  Misc. 
Rep.  158,  56  N.  Y.  Supp.  745 ;  Tait  v.  Tait,  3  Misc.  Rep.  218,  23  N. 
Y.  Supp.  597;  Kerrison  v.  Kerrison,  8  Abb.  N.  C.  444. 

[B]  I  think  the  son  of  the  parties,  bom  prior  to  the  ceremonial  mar- 
riage in  1900,  was  legitimated  by  that  marriage,  notwithstanding  that 
it  was  voidable,  for  until  annulled,  by  decree  of  a  competent  court  it 
has  all  the  incidents  atid  effects  of  a  valid  marriage.  Houle  v.  Houle, 
100  Misc.  Rep.  28,  166  N.  Y.  Supp,  67. 

Judgment  for  defendant,  dismissing  the  complaint,  on  the  merits, 
with  costs.    Requests  to  find  passed  upon. 


(109  Misc.  Rep.  328), 

PEOPLE  ex  reL  PLUMLBY  v.  HIGGINS,  Chief  of  Police. 

(Supreme  Ck)urt,  Special  Term,  Erie  Coimty.    November,  1019.) 

1.  Habeas  corpus  €==>92(2) — Questions  pbesentbd  in  bxtbadition  case. 

The  questions  presented  on  habeas  corpus  in  an  extradition  case  are  as 
to  the  Identity  of  the  alleged  fugitive,  whether  the  crime  was  committed 
in  the  foreign  state  under  its  laws,  whether  the  indictment  or  information 
charges  a  crime  under  such  foreign  laws,  and  whether  the  person  appre- 
hended is  within  the  f&ir  and  legal  sense  of  the  term  a  fugitive  from 
Justice. 

2.  Habeas  cobpus  ^s»85(2) — ^Evidence  hay  be  taken  in  EXTBADinoir  pbo- 

ceeding. 

On  habeas  corpus  in  an  extradition  proceeding,  evidence  may  be  tal:en 
to  aid  the  court  in  determining  the  facts  bearing  upon  the  legal  ques- 
tions involved,  and  the  questions  sometimes  are  mixed  questioiis  of  fact 
and  of  law. 

3.  Husband  and  wife  ^=:>304 — Residence  as  affecting  desbbtion. 

A  resident  in  New  Tork,  who  while  in  the  service  of  the  United  States 
married  a  woman  in  New  Jersey,  and  thereafter  took  up  his  residence  in 
New  York,  andt  upon  learning  that  the  woman  had  fraudulently  induced 
the  marriage,  returned  her  with  her  consent  to  New  Jersey,  remaining 
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there  only  a  few  minutes,  he  was  not  a  Tesldent  of  New  Jersey  at  the 
time  he  left  the  woman  there,  and  did  not  violate  the  laws  of  New  Jersey, 
prohibiting  a  resident  of  that  state  firom  deserting  his  wife. 

4.  BUBBAND  AND  WIFE  ^S»304 — ^RETURNING  TO  HEB  HOME  OF  WOMAN  FBATTDU- 

LENTLT  INDUOINO  KABBIAOB  NOT  "WILLFUL"  DE6EBTI0N. 

Where  a  resident  of  New  York  married  a  woman  in  New  Jersey,  and 
returned  to  his  home  in  New  York,  where  a  day  or  two  later  she  had 
epileptic  fits  and  admitted  that  she  and  her  parents  had  fraudulently 
sworn  In  New  Jersey  as  to  her  health  In  obtaining  the  marriage  license, 
and  asked  that  he  take  her  to  her  parents'  home,  which  he  did  after 
bringing  a  snit  in  New  York  for  annulment  of  marriage,  remaining  in 
New  Jersey  only  a  few  minutes,  he  had  not  ••willfully"  deserted  her,'  with' 
in  the  meaning  of  New  Jersey  statutes. 

TEd.  Note.~For  other  definitions,  see  Words  and  Phrases,  First  and 
Second  Series,  Willful.] 

5.  Habeas  corpus  ^=»02(2) — ^Matttrs  considered  in  extradition  proceeding. 

On  habeas  corpus  by  one  sought  to  be  extradited  by  New  Jersey  to  an- 
swer a  charge  of  willful  wifo  desertion,  New  York  court,  in  determining 
whether  a  crime  was  committed  at  all  la  New  Jersey,  could  determine  the 
fact  whether  or  not  relator  had  willfully  deserted  his  wife  in  New  Jersey. 
<L  Gbihinal  law  ^=»43— Annulment  of  marriage  preventing  prosecution 

FOR  WIFE  desertion. 

A  judgment  in  New  York,  declaring  a  certain  marriage  void  from  Its 
Inception,  while  not  rendering  the  marriage  inoperative  for  all  purposes, 
at  least  relieved  plaintiff  husband  from  obligation  to  support  his  wife  at 
any  place  or  at  any  time  subsequent  to  the  marriage,  and  husband  could 
not  after  Its  rendition  be  properly  Indicted  In  New  Jersey  for  deserting  his 
wife  prior  to  Its  entry,  notwithstanding  Domestic  Belatlons  Law,  |  7, 
and  Code  Oiv.  Proc.  1 1754. 
7.  BzTRADinoN  4=»82 — Sufficibnot  of  indictment. 

Where  indictment  does  not  set  forth  facts  or  acts  constituting  a  crlmo 
under  the  statutes  upon  which  it  is  based,  it  is  the  duty  of  courts  to  re- 
fuse extradition. 

&  Indictment  and  information  ^=s»S1(7) — Allegation  as  to  residence  of 

ACCUSED. 

A  recital  In  a  New  Jersey  indictment  that  accused  was  'late  of  dty  of 
Camden,  in  said  county  of  Camden,"  did  not  sufficiently  allege  the  resi- 
dence of  accused  to  be  in  Camden  at  the  time  of  alleged  commission  of 
crime. 
9.  Extradition  «=»30 — "FuornvE  fbom  justice." 

Where  one,  while  a  few  days  in  New  Jersey,  married  a  woman  there 
and  immediately  returned  to  New  York  with  her,  and  several  days  later 
the  woman  had  epileptic  fits  and  admitted  that  she  and  her  parents  had 
deceived  and  defrauded  the  husband  as  to  her  physical  condition,  and 
had  fraudulently  sworn  in  New  Jersey  as  to  her  health  In  connection  with 
obtaining  a  marriage  license,  and  asked  the  husband  to  take  her  back  to 
her  parents'  home  in  New  Jersey,  which  he  did  after  bringing  an  action 
in  New  York  for  annulm^it  of  the  marriage,  remaining  in  New  Jersey 
only  a  few  minutes,  the  husband  could  not  be  considered  a  "fugitive 
from  justice"  whea  he  returned  to  New  York,  assuming  that  leaving  his 
wife  to  New  Jersey  was  wife  desertion,  and  a  statutory  offense  to  New 
Jersey ;  the  husband  not  being  conscious  of  any  guilt  at  any  time. 

[Ed.  Note. — For  other  definitions,  see  Words  and  Phrases,  First  and 
Second  Series,  Fugitive  from  Justice.] 

Proceeding  in  habeas  corpus  by  the  People  of  the  State  of  New 
York,  on  the  relation  of  Ernest  C.  Plumley,  against  James  W.  Hig- 
gins,  as  Chief  of  Police.    Relator  discharged  from  custody. 
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I.  Rumizen  and  Simon  Flcischmann,  both  of  Buffalo,  for  relator. 
Walter  F.  Hofhein,  Deputy  Dist.  Atty.,  of  Buffalo,  for  respondent. 

MARCUS,  J.  This  is  a  habeas  corpus  proceeding,  in  which  the 
relator,  Plumley,  asks  for  his  discharge  from  custody  under  an  extra- 
dition warrant  issued  on  the  request  of  the  Governor  of  New  Jersey 
for  the  return  to  that  state  of  the  relator  to  answer  an  indictment 
there,  charging  him  with  the  desertion  of  his  wife  in  New  Jersey. 
The  facts  set  forth  in  the  papers,  and  adduced  on  the  hearing,  are  un- 
disputed. 

Plumley  is  26  years  of  age,  and  resides  in,  and  has  at  all  times  been 
a  bona  fide  resident  of,  the  state  of  New  York,  having  always  lived 
with  his  parents,  and  for  a  number  of  years  last  past  at  Buffalo.  He 
served  with  the  United  States  army  both  in  this  country  and  in  France 
during  the  recent  war;  and  on  April  5,  1919,  married  a  young  woman 
in  Camden,  N.  J.,  after  having  spent  but  a  few  days  there  prior  to 
the  wedding.  Immediately  after  the  marriage,  relator  brought  his 
wife  to  Buffalo,  where  they  took  up  their  residence  temporarily  with 
his  parents.  A  day  or  so  after  their  arrival  in  Buffalo  the  wife  had 
epileptic  fits,  and  admitted  that  she  and  her  parents  had  deceived  and 
defrauded  relator  as  to  her  physical  condition,  and  had  fraudulently 
sworn  in  New  Jersey  as  to  her  health  in  connection  with  obtaining  a 
marriage  license  in  (Jamden,  N.  J.  The  wife  confessed  to  the  wrong 
she  had  done  relator,  and  asked  that  he  take  her  back  to  her  parents' 
home  near  Camden,  which  he  did,  reaching  Camden  on  the  morning 
of  April  14,  1919,  by  ferry  from  Philadelphia.  He  engaged  an  auto- 
mobile, had  his  wife  taken  to  her  home,  a  few  miles  from  Camden, 
and  returned  to  Philadelphia,  and  thence  to  Buffalo  the  same  day, 
having  been  in  New  Jersey  only  a  few  minutes. 

Before  leaving  Buffalo  the  relator  had  process  and  papers  served 
upon  the  wife  personally  within  the  state  of  New  York,  in  a  civil  action 
Which  he  instituted  for  the  annulment  of  the  marriage  on  the  grounds 
of  fraud  and  physical  incapacity.  No  defense  was  interposed,  and 
an  interlocutory  judgment  annulling  the  marriage  was  entered  July 
10,  1919,  upon  which,  under  the  practice  in  this  state,  a  final  judg- 
ment could  be  and  was  entered  three  months  thereafter  to  like  effect 
October  14,  1919.  Both  the  interlocutory  and  the  final  judgments 
provided  and  decreed  in  express  terms  that  the  marriage  was  null  and 
void  from  the  date  of  its  inception. 

On  October  15,  1919,  the  day  after  the  final  judgment  of  annulment 
had  become  operative  and  effective,  the  grand  jury  of  Camden  county, 
N.  J.,  returned  an  indictment  against  relator,  charging  him  with  hav- 
ing deserted  his  wife  at  Camden  on  April  14,  1919,  and  unlawfully  re- 
fusing and  neglecting  to  provide  for  and  maintain  her.  The  indict* 
ment  does  not  allege  that  he  was  or  is  a  resident  of  New  Jersey,  but 
refers  to  him  as  "late  of  the  city  of  Camden,  in  the  said  county  of 
Camden."    The  above  are  the  salient  and  material  undisputed  facts. 

[1,  2]  The  questions  presented  on  habeas  corpus  in  a  case  of  this 
type  are  as  to  the  identity  of  the  alleged  fugitive,  whether  the  crime 
was  committed  in  the  foreign  state  under  its  laws,  whether  the  in- 
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dictment  or  information  charges  a  crime  under  such  foreign  laws,  and 
whether  the  person  apprehended  is,  within  tiie  fair  and  legal  sense 
of  the  term,  a.  fugitive  from  justice.  Moore  on  Extradition,  p. 
887;  People  ex  rel.  Genna  v.  McLaughlin,  145  App,  Div.  521,  130 
N.  Y.  Supp.  458;  People  ex  rel.  Lawrence  v.  Brady,  56  N,  Y.  182; 
Munzie  v,  Clough,  196  U.  S.  364,  25  Sup.  Ct.  282,  49  L.  Ed.  515; 
McNichols  V.  Pease,  207  U.  S.  109,  28  Sup.  Ct.  58,  52  L.  Ed.  121. 
These  authorities  also  hold  that  evidence  may  be  taken  in  such  a  pro- 
ceeding to  aid  the  court  in  determining  the  facts  bearing  upon  the 
legal  questions  involved,  and  that  the  questions  sometimes  become 
mixed  questions  of  fact  and  law.  I  have  reached  the  conclusion  thai 
the  relator  is  immune  from  extradition  on  each  of  the  lastrmentioned 
three  grounds;  his  identi^  not  being  questioned. 

[3]  In  the  first  place,  it  is  perfectlv  clear  that  Plumley  was  never 
a  resident  of,  nor  did  he  ever  have  a  aomicile  in.  New  Jersey,  nor  did 
he  have  any  intention  of  being,  becoming,  or  remaining  such  resident 
of  that  state.  His  presence  there  on  the  occasion  of  his  marriage, 
and  for  a  few  minutes  a  few  days  after  his  marriage,  when  be  took 
his  wife  to  Camden  at  her  request,  were  obviously  temporary,  and 
afforded  no  grounds  for  regarding  him  as  a  resident  Under  these 
circumstances  it  seems  to  me  that  it  cannot  be  held  that  the  defendant 
did  desert  his  wife  in  New  Jersey. 

[4, 1 1  The  statute  under  which  the  indictment  is  found  makes  it  a 
crime  for  a  husband  willfully  to  desert  and  to  refuse  or  neglect  to 
provide  for  and  maintain  his  wife.  It  is  entirely  certain  that  there 
was  nothing  willful  about  relator's  taking  his  wife  back  to  New  Jersey, 
especially  as  it  was  on  her  request,  and  leavii^  her  there  under  the 
circumstances  disclosed  by  the  record  and  upon  the  hearing,  and  the 
judgment  in  the  annulment  suit  conclusively  confirms  this  view.  There 
was  thus  lacking,  under  the  New  Jersey  law  itself,  a  vital  element  of 
the  statutory  crime  for  which  it  is  sought  to  extradite  the  relator. 
While  in  one  aspect  this  may  be  considered  a  matter  of  defense,  to 
be  presented  upon  a  trial  in  the  courts  of  New  Jersey,  I  think,  in  view 
of  the.  conceded  facts  disclosed  before  this  court,  it  can  properly  be 
taken  into  consideration  here,  under  the  circumstances  of  this  case, 
in  the  determination  of.  the  question  by  this  court,  as  to  whether  a 
crime  was  committed  at  all  in  New  Jersey,  imder  the  laws  of  that 
state. 

[8]  Furthermore,  it  cannot  fairly  be  said  that  relator  was  the  hus- 
band of  the  woman  he  married,  at  least  so  as  to  impose  upon  him  an 
obligation  for  her  support,  either  at  the  time  he  took  her  to  Camden  on 
his  return  from  Buffalo,  or  at  the  time  the  indictment  was  found. 
Before  he  left  the  state  of  New  York  with  his  wife  for  Camden  re- 
lator had  instituted  an  action  for  the  annulment  of  the  marriage  on 
grotmds  existing  at  the  time  thereof,  and  he  subsequently  was  granted 
an  interlocutory  and  a  final  judgment  of  annulment.  These  judgments, 
as  already  appears,  specifically  declare  the  marriage  void  from  its  in- 
ception. I  appreciate  that  section  7  of  the  Domestic  Relations  Law 
of  the  state  of  New  York  (Consol.  Laws,  c.  14)  provides  that  such 
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a  marriage  as  the  present  one  is  void  from  the  time  that  its  nullity  is 
declared  by  a  court. 

It  does  not  follow,  however,  that  the  provision  of  the  judgment  de- 
claring the  marriage  void  from  its  inception  is  in  itself  inoperative 
for  all  purposes.  It  seems  to  me  entirely  reasonable  to  hold  this 
provision  valid,  in  so  far  as  it  had  the  effect  under  the  circumstances 
of  this  case  of  absolute  relieving,  and  having  relieved,  relator  from 
any  obligation  to  support  his  wife  at  any  place  or  at  any  time  subse- 
quent to  the  marriage.  In  any  event,  I  do  not  think  the  g^rand  jury 
in  Camden  county  could  lawfully  find  an  indictment  a  day  after,  or  at 
any  time  after,  the  final  judgment  in  the  annulment  action  was  entered, 
irrespective  of  the  validity  and  force  of  the  provision  that  the  mar- 
riage was  void  from  the  beginning;  and  while  not  decisive  of  the 
questions  here  presented,  it  is  quite  inconceivable  that  the  grand  jury 
would  have  found  an  indictment,  if  they  had  Imowledge  of,  or  had 
had  before  them,  the  final  judgment  of  annulment,  entered  the  day 
before  the  indictment  was  returned.  Such  a  procedure  would  prob- 
ably have  exposed  the  indictment  itself  to  the  further  attack  that  the 
grand  jury  failed  to  give  the  full  faith  and  credit  to  the  judgment  of 
the  Supreme  Court  of  the  state  of  New  York  to  which  it  was  entitled 
under  the  federal  Constitution,  and  to  the  provision  of  said  judgment 
declaring  the  marriage  void  from  its  inception. 

In  this-  connection,  attention  may  be  called  to  Section  1754  of  the 
New  York  Code  of  Civil  Procedure,  which  provides  that  a  final  judg- 
ment annuling  a  marriage  rendered  during  the  lifetime  of  both 
parties  is  conclusive  evidence  of  the  invalidity  of  the  marriage  in 
every  court  of  record,  or  not  of  record,  in  any  action  or  special 
proceeding,  civil  or  criminal.  The  relator,  therefore,  as  I  view  it, 
did  not  desert  his  wife,  willfully  or  otherwise,  in  New  Jersey,  and 
was  not  guilty  of  any  crime  under  the  laws  of  New  Jersey,  and  there- 
fore cannot  be  extradited.  The  prosecuting  authorities  and  the  courts 
of  Camden  county  will  doubtless  be  disposed  to  dismiss  the  indictment 
on  learning  of  the  final  judgment  of  annulment  rendered  by  the  Su- 
preme Court  of  the  state  of  New  York  the  day  before  the  indictment 
was  filed. 

[7,  8]  TJkt  considerations  and  reasoning  lead  to  the  conclusion  that 
the  indictment,  which  is  somewhat  indefinite,  does  not  set  forth  facts 
or  acts  constituting  the  crime  of  desertion,  under  the  statutes  upon 
which  it  is  based,  of  the  state  of  New  Jersey ;  and,  if  this  be  so,  it  is 
the  duty  of  the  courts  here  to  refuse  extradition,  or,  what  is  the  same 
thing,  to  hold  it  unlawful  under  the  circumstances  of  this  case.  The 
indictment  does  not  allege  that  the  relator,  or  his  wife,  were,  residents 
of  New  Jersey,  or  that  either  ever  had  a  domicile  there,  or  that  re- 
lator was  actually  in  New  Jersey  at  the  time  of  the  alleged  desertion. 
The  allegations  of  the  indictment  on  these  vital  points  are  extremely 
guarded.  The  only  recital  of  the  indictment  on  these*  points  is  that 
Plumley  is,  or  was,  "late  of  the  city  of  Camden,  in  waid  county  of 
Camden."  This  certainly  does  not  allege  the  residence  of  Plumley,  at 
the  time  of  the  alleged  commission  of  the  crime  of  desertion,  or  at 
any  time,  to  have  been,  or  to  be,  in  Camden,  or  in  the  state  of  New 
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Jersey.  In  view  of  the  somewhat  unusual  situation  presented  by  the 
undisputed  facts  in  this  case,  it  seems  to  me  that  the  indictment  is 
defective  in  making  no  reference  to  the  residence  ol:  domicile  of 
Plumley,  but  merely  stating  that  he  was  "late  of  the  city  of  Camden," 
an  allegation  which,  when  challenged,  is  not  the  equivalent  of  a  state- 
ment of  residence,  and  certainly  not  of  residence  at  any  particular 
time,  or  at  the  time,  when  in  the  indictment  relator  deserted,  or  it  is 
asserted  that  he  deserted,  his  wife. 

[9]  Finally,  under  the  circumstances  of  this  case,  and  in  the  light 
of  the  decisions,  I  fed  warranted,  and,  indeed,  impelled,  to  hold  that 
the  relator  is  not  a  fugitive  from  justice  from  the  state  of  New 
Jersey.  Moore  on  Extradition,  p.  887,  refers  with  approval  to  the 
holding  of  the  Governor  of  Massachusetts  in  the  famous  Vinal  Case, 
wherein  the  state  of  New  York  demanded  the  extradition  of  Vinal 
from  Massachusetts,  that  in  a  proceeding  like  the  present  the  flight 
is  a  question  of  fact,  and  the  burden  of  proving  flight  is  upon  the  state 
which  asserts  it,  and  it  must  be  proved  beyond  a  reasonable  doubt; 
that  to  flee  must  be  knowingly  to  go  away  from  something  which  one 
fears,  and  necessarily  implies  consciousness  of  guilt;  that,  if  a  per- 
son does  wrong  and  goes  away,  it  is  to  be  presumed  that  it  is  his  in- 
tention to  escape  prosecution  for  it ;  that  there  must  be  actual  flight, 
caused  by  apprehension  of  danger,  to  justify  extradition,  and  that  the 
iact  of  flight  as  indicative  of  crime  must  be  shown.  It  was  held  in 
the  Vinal  Case  that  the  state  of  New  York  had  not  met  these  require- 
ments, and  that  the  person  apprehended  had  therefore  not  been  shown 
to  be  a  fugitive  from  justice,  and  the  Governor  of  Massachusetts 
refused  the  demand  of  the  state  of  New  York  for  his  extradition. 
Moore  also  refers  to  the  Case  of  Wyeth,  in  which  Wyeth  left  Iowa, 
believing  that  he  was  legally  divorced,  .went  to  Massachusetts  to  live, 
after  which  he  was  in  Iowa  for  a  day  or  two,  and  it  was  held  that  he 
could  not  be  extradited. 

If  these  principles  are  sound,  as  it  seems  to  me  they  are,  their 
application  to  the  present  case  is  obvious.  Plumley  was  never  a  resi- 
dent of  New  Jersey,  did  not  become  such  by  being  in  the  state  a  few 
minutes,  when  he  took  his  wife  there,  at  her  request,  and  clearly  did 
not  then  leave  the  state  conscious  of  guilt,  or  with  the  slightest  inten- 
tion of  avoiding  or  evading  its  laws.  He  knew  he  had  been  defrauded 
by  his  wife  and  her  parents,  and  that  he  had  already  instituted  a  suit 
for  the  annulment  of  the  marriage  at  his  residence  and  domicile,  and 
that  it  would  undoubtedly  be  declared  void,  as  his  wife  acknowledged 
her  wrong  and  requested  to  be  taken  back  to  her  parents,  and  the  out- 
come in  the  form  of  a  judgment  of  annulment  conclusively  confirms  the 
justice,  lawfulness,  and  correctness  of  his  position.  To  hold,  under 
these  circumstances,  all  conceded,  that  the  relator  became  or  remains 
a  fugitive  from  justice,  is  to  do  violence  alike  to  the  fair,  reasonable, 
or  legal  meaning  of  the  term  "fugitive  from  justice." 

While  I  appreciate  that  equitable  or  personally  meritorious  consid- 
erations cannot  govern  or  control  the  disposition  of  a  legal  question, 
such  as  is  here  presented,  it  is  nevertheless  gratifying  to  note  that 
justice,  as  well  as  the  law,  will  be  subserved  in  this  case  by  a  refusal 
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^o  extradite  the  relator,  and  to  subject  him  to  financial  loss,  expense, 
tJid  annoyance  involved  in  establishing  his  defense  in  the  courts  of 
New  Jersey,  far  distant  from  his  home,  and  in  proving  there  the  ad- 
judicated wrong  which  has  confessedly  been  3one  him  bv  the  woman 
whom  he  married  and  by  her  parents.  Plumley  served  his  country 
faithfully  and  courageously  in  active  service  at  the  front,  and  won 
honors  and  decorations  for  bravery  and  meritorious  conduct,  for  which 
his  unfortunate  matrimonial  venture  should  not  unnecessarily  harass 
him. 

I  am  satisfied,  on  the  legal  principles  and  considerations  applicable 
to  the  case,  and  upon  whidti  my  decision  alone  is  based,  that  the  writ 
of  habeas  corpus  should  be  sustained,  and  the  relator  discharged  from 
custody,  and  an  order  to  that  effect  may  be  entered. 


(189  App.  Diy.  459) 

KAPITOLA  ▼.  KAPITOLA. 

(Supreme  Coort,  Appellate  Division,  ITirBt  Department    November  221,  1919.) 

1.  Divorce  (8=s»55 — Ad^ltkbt  on  part  of  pt.atntiff. 

In  view  of  CJode  Civ.  Proc.  f  1758,  trial  court  erred  in  denying  motion  for 
new  trial,  made  by  defendant  in  divorce  action  prior  to  entry  of  judgment 
In  favor  of  plaintiff  on  ground  of  adultery,  wheie  motion  was  made  on 
ground  of  newly  discovered  evidence  and  affidavit  that  plaintiff  hone^ 
was  guilty  of  adultery  was  uncoutroverted. 

2.  Divobce  ^=s>151 — New  tbial;   sufficieno7  of  appuoation  to  amend  ak- 

SWEB. 

In  action  for  divorce  for  adultery,  motion  for  new  trial,  made  by  defend- 
ant before  entry  of  judgment,  on  ground  of  newly  discovered  evldeQoe 
to  the  effect  that  plaintiff  herself  was  guilty  of  adultery,  showed  suffi- 
ciently that  defendant  wished  to  amend  his  answer  by  setting  up  plain- 
tiffs adultery  as  a  bar;  the  general  prayer  for  relief  included  in  the 
notice  of  motion  being  sufficient  to  cover  such  application. 

Appeal  from  Special  Term,  New  York  County. 

Action  by  Anna  Kapitola  against  Joseph  Kapitola.  From  an  in- 
terlocutory judgment  of  divorce  in  favor  of  plaintiff,  after  trial  at 
Special  Term,  and  from  an  order  denying  a  new  trial  on  the  ground 
of  newly  discovered  evidence,  defendant  appeals.  Interlocutory  judg- 
ment reversed,  new  trial  ordered,  order  denying  new  trial  reversed,  and 
motion  granted,  with  leave  to  defendant  to  serve  amended  answer. 

Argued  before  CLARKE,  P.  J.,  and  LAUGHUN,  DOWLING, 
PAGE,  and  MERRELL,  JJ. 

Leon  Kronfeld,  of  New  York  City,  for  appellant. 

Otto  H.  Droege,  of  New  York  City,  for  respondent 

DOWLING,  J.  The  defendant  appeals  from  an  interlocutory  judg- 
ment of  divorce.  Upon  this  phase  of  the  case  it  is  suflScient  to  say 
that  the  evidence  amply  justified  the  finding  of  the  learned  trial  court 
that  the  defendant  was  guilty  of  the  acts  of  adultery  enumerated  in 
the  decision  herein.  The  trial  of  the  action  took  place  on  February  3, 
1919.    During  the  cross-examination  of  one  of  the  plaintiff's  witnesses, 

^s»For  ottier  cases  see  same  topic  A  KBT-NUMBBR  in  all  Key-Numbered  Digests  A  Indexes 
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defendant's  counsel  asked  whether,  in  view  of  the  fact  that  he  had  only 
received  certain  information  pte-actically  that  day,  the  plaintiff's  counsel 
would  object  to  his  putting  in  a  counterclaim  for  the  same  relief  the 
plaintiff  was  asking,  based  on  the  plaintiff's  adultery.  The  plaintiff's 
counsel  objected,  whereupon  the  court  said  it  would  have  to  be  brought 
out  on  proper  pleadings.  No  further  application  was  then  made  to 
amend  the  answer,  nor  for  any  adjournment  of  the  trial. 

On  February  13,  1919,  however,  before  the  decision  herein  had  been 
signed  or  the  judgment  entered,  the  defendant  made  a  motion  for  a  new 
trial  on  the  ground  of  newly  discovered  evidence,  and  for  such  other 
and  further  relief  in  the  premises  as  to  the  court  might  seem  just  and 
proper.  Upon  that  application  affidavits  were  presented  of  the  most 
convincing  character,  showing  that  plaintiff  had  been  living  in  open 
adultery  with  one  Frank  Parizek  for  a  period  of  upwards  of  six  months 
in  the  year  1918  at  a  certain  house  in  Astoria,  Long  Island,  and  that 
in  November,  1918,  she  had  borne  a  child  to  said  Parizek,  by  whose 
name  she  was  known.  After  her  confinement  plaintiff  admitted  to  the 
physician  who  attended  her  therein  that  she  was  not  married  to  Parizek, 
who  was  the  father  of  her  child,  but  that  there  was  a  divorce  case 
pending,  which  she  hoped  would  be  soon  consummated,  enabling  her  to 
marry  Parizek,  These  affidavits  were  in  no  way  controverted  by  plain- 
tiff. 

The  defendant  satisfactorily  explained  his  failure  to  learn  of  these 
facts  sooner.  He  had  been  paying  the  plaintiff,  through  the  depart- 
ment of  public  charities,  the  sum  of  $3  weekly  for  the  support  of  his 
child.  Such  monevs  had  accumulated  in  said  department,  as  the  plain- 
tiff had  not  called  for  same  for  several  months,  and  the  defendant 
was  advised  by  officials  of  the  department  to  discontinue  pa3mients  until 
she  was  heard  from.  Plaintiff  did  not  put  in  an  appearance  until 
January,  1919,  when  she  called  at  the  department  to  collect  the  money 
for  the  support  of  the  child  and  gave  her  address  in  Astoria,  where- 
upon defendant  obtained  the  information  at  the  address  thus  given 
which  he  has  embodied  in  his  moving  affidavits. 

The  learned  trial  court,  despite  the  submission  of  these  affidavits, 
denied  the  motion  for  a  new  trial  by  an  order  entered  February  27, 
1919,  and  in  the  interim,  on  February  21,  1919,  signed  the  decision  and 
interlocutory  judgment  granting  the  plaintiff  a  divorce. 

[1]  We  think  the  disposition  of  the  motion  was  erroneous,  and  that 
as  well  the  learned  trial  court  should  not  have  signed  the  decision  or 
entered  the  judgment  based  thereon.  Before  granting  judgment  in 
favor  of  the  plaintiff,  the  court  had  before  it  the  uncontroverted  proof 
that  plaintiff  herself  had  been  guilty  of  adultery,  and  therefore,  being 
equally  guilty  with  her  husband,  was  not  entitled  to  a  decree  against 
him.    Section  1758  of  the  Code  of  Civil  Procedure  provides  that : 

''In  either  of  the  foUowing  cases,  the  plaintiff  is  not  entitled  to  a  divorce, 
although  the  adultery  is  established :  ♦  ♦  ♦  4.  Where  the  plaintiflf  has  also 
been  guilty  of  adultery,  under  such  circumstances  that  the  defendant  would 
have  been  entitled,  if  innocent,  to  a  divorce." 

When  the  court  had  been  duly  advised  of  the  plaintiff's  adultery,  up- 
on positive  evidence  of  which  there  is  no  contradiction,  and  the  adul- 
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tery  was  such  that  defendant,  if  innocent,  would  have  been  entitled  to  a 
decree  against  the  plaintiff,  the  plaintiff  lost  her  right  to  a  divorce,  and 
was  not  entitled  to  a  judgment  in  her  favor.  The  interlocutory  judg- 
iaent  of  divorce  will  therefore  be  reversed,  and  a  new  trial  ordered. 

[2]  While  the  defendant  did  not  in  his  notice  of  motion  specifically 
ask  for  leave  to  amend  his  answer  by  setting  up  the  plaintiff's  adultery 
as  a  bar  to  her  right  to  a  decree,  still  it  is  obvious  that  that  was  the 
purpose  of  his  motion,  and  the  general  prayer  for  relief  included  in  his 
notice  of  motion  is  sufficient  to  cover  such  an  application.  The  order 
denying  a  new  trial  will  therefore  be  reversed,  and  a  new  trial  granted, 
with  leave  to  defendant  to  serve  an  amended  answer  setting  up  plain- 
tiff's misconduct  as  a  bar  to  her  right  to  recover. 

Both  parties  having  been  guilty  of  adultery,  this  will  leave  them,  un- 
less a  new  trial  should  develop  other  facts,  in  the  position  in  which  the 
law  intends  they  shall  remain,  and  that  is,  still  husband  and  wife ;  both 
having  forfeited  any  right  to  complain  of  the  other's  misconduct  by 
reason  of  their  own  equal  guilt. 

Settle  order  on  notice.    All  concur. 


PEOPLE  ex  peL  NEWTON  y.  TBOMBLY,  Warden' ofBannemora  Prlswi.* 
(Supreme  Court,  AppeUate  Division,  Third  Depavtment.    November  12,  1919.) 

Appeal  from  Special  Term,  Schenectady  County. 

Habeas  corpus  by  the  People  of  the  State  of  New  York,  on  the  re- 
lation of  Harvey  A,  Newton,  against  John  B.  Trombly,  as  Warden 
of  Dannemora  Prison,  From  an  order  (107  Misc.  Rep.  AS,  175  N.  Y. 
Supp.  524)  releasing  relator  from  custody,  defendant  Warden  appeals. 
Order  affirmed. 

See^  also, App.  Div. ,  178  N.  Y.  Supp.  911. 

Argued  before  JOHN  M.  KELLOGG,  P.  J.,  and  LYON,  WOOD- 
WARD. COCHRANE,  and  HENRY  T.  KELI/DGG,  JJ. 

PER  CURIAM.  Motion  denied.  Order  affirmed,  on  the  opinion 
of  Whitmyer,  J.,  at  Special  Term,  in  People  ex  rel.  Irwin  v.  Homer, 
107  Misc.  Rep.  677,  177  N.  Y.  Supp.  482,  and  on  the  authority  of 
People  ex  rel.  Kohler  v.  Kidney,  223  N.  Y.  666,  119  N.  E.  1069.  All 
concur,  except 

JOHN  M.  KELLOGG,  P.  J.  (dissenting).  The  respondent,  a  pris- 
oner at  Great  Meadow  Prison,  serving  a  sentence  for  burglary  in  third 
degree,  was  released  on  parole  March  26,  1914,  having  served  from 
September  18,  1912,  on  a  maximum  sentence  of  five  years.  Notwith- 
standing his  parole,  he  was  still  in  legal  custody  under  the  control  of 
the  warden  of  the  prison,  and  was  in  fact  serving  his  sentence.  Pris- 
on Law  (Consol.  Laws,  c.  43)  §  214. 

On  the  29th  of  May,  1914,  he  was  convicted  of  an  attempt  to  com- 
mit burglary  in  the  third  degree,  as  a  second  offense,  and  sentenced 
to  Sing  Sing  for  four  years.  June  IS,  1914,  a  warrant  for  retaking 
him  as  a  parole  prisoner  was  issued  and  placed  in  the  hands  of  the 

•"Newton"  and  "Irwin"  are  the  same  man»  aee  10?  Misc.  Rep.  677,  177  N.  Y.  Supp.  482. 
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prison  authorities  at  Sing  Sing,  requiring 'that  "hcf  be  retaken  and  re^ 
turned  to  said  state  prison  (Great  Meadow)  '^before  the  expiration 
of  his  present  term  in  Sing  Sing.'*  At  the  time  the  warrant  was  issued 
and  placed  in  the  hands  of  ttie  prison  authorities,  he  was  in  Sing 
Sing  under  the  second  conviction,  and  the  prison  authorities  caused 
him  to  be  returned  to  Great  Meadow  Prison  July  2d,  1914.  The 
parole  board  duly  declared  him  a  delinquent  under  section  217  of  the 
Prison  Law  on  June  19,  1914.  After  his  return  to  Great  Meadow,  the 
prison  authorities,  under  section  149  of  the  Prison  Law,  transferred 
him  to  Clinton  Prison,  at  Dannemora,  from  which  he  has  been  re- 
leased on  habeas  corpus  by  the  order  under  review. 

A  discussion  as  to  whether  he  was  arrested  upon  the  warrant  of  the 
parole  board  is  unnecessary.  He  was  in  the  custody  of  the  law,  and 
the  warrant  was  delivered  to  the  warden  having  him  in  custody.  The 
order  appealed  from,  the  opinion,  and  the  petitions  show  that  the  war- 
rant of  the  parole  board  requiring  the  return  of  the  prisoner  to  the 
Great  Meadow  Prison  was  sent  by  the  superintendent  of  prisons  to 
the  warden  of  Sing  Sing  Prison  June  16,  1914.  The  warden  also  had 
an  extract  of  the  minutes  of  the  parole  board  of  June  19th,  showing 
the  respondent  was  declared  a  delinquent  from  that  date.  These  facts, 
and  his  immediate  transfer  to  Great  Meadow  Prison,  leave  nothing 
further  to  be  said  on  the  question  whether  the  warrant  was  executed 
and  the  prisoner  taken  and  returned  to  Great  Meadow  Prison  there- 
on.    Sections  215-217. 

Under  sections  216  and  217  of  the  Prison  Law,  the  warrant  for  a 
parole  prisoner  requires  him  to  be  returned  to  the  prison  from  which 
he  was  paroled,  and  that  the  matter  be  brought  before  the  board  of 
parole,  and,  if  found  delinquent,  that  he  be  imprisoned  in  said  prison 
for  the  remainder  of  the  unexpired  term  unless  he  is  again  paroled  or 
discharged.  The  provision  that  "he  be  thereafter  imprisoned  in  said 
prison"  did  not  deprive  the  prison  authorities  of  the  right  to  trans- 
fer him  from  Great  Meadow  Prison  to  Daftnemora.  The  sections 
referred  to  are  to  be  read  in  connection  with  sections  148  and  149, 
and  mean  that  he  shall  remain  in  prison  and  not  ox\  parole  unless  he 
is  again  paroled.  Section,  148.  of  the  Prison  Law  requires  the  classifi- 
cation and  grading  of  prisoners;  section  149  permits  promotions  and 
reductions  in  grades,  and  authorizes  a  change  of  prisoners  from  one 
prison  to  another,  with  reference  to  the  respective  capacity  of  the 
several  prisons,  or  with  reference  to  the  health  or  reformation  of  the 
prisoners,  or  with  reference  to  the  proper  grading  of  prisoners.  It 
is  clear  that  the  paroled  prisoner,  when  returned  to  prison,  stands  in 
the  same  pofrition  under  these  sections  as  other  prisoners.  There  is 
no  reason  why,  if  the  conditions  of  the  prisons  require  a  transfer  of 
a  prisoner,  that  section  217  should  be  so  construed  as  to  prevent  it. 

No  matter  in  wh?it  state  prison  a  statute  requires  a  prisoner  to  be 
confined,  section  149,  relating  to  the  welfare  of  the  prisons  and  of  the 
prisoners,  gives  to  the  proper  prison  authorities  power  to  nlake  such 
transfers  as  public  necessity  requires.  In  any  event,  the  respondent 
was  legally  in  Great  Meadow  Prison,  after  he  was  declared  a  delia- 
quent,  and  if  the  prison  authorities  made  a  mistake  in  transferring 
178N.X.S.— 47 
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him-  to  Dannemora  Ppison>  it  did  not  shorten  his  term  or  serve  the  first 
sentence.  If  the 'transfer  was  in  violation  of  his  rights,  he  could  have 
raised  the  question  that  the  service  of  the  sentence  should  be  at  Great 
Meadow  and  not  at  Dannemora.  He  should  serve  his  time,  and  not 
escape  by  a  technical  or  strained  construction  of  the  statute. 

Section  2190  of  the  Penal  Law  (Consol.  Laws,  c.  40)  provides  that, 
if  a  person  under  sentence  for  felony  commits  another  felony  and  is 
convicted  and  sentenced  to  another  term  of  imprisonment,  the  latter 
term  shall  not  begin  until  the  expiration  of  the  term  of  imprisonment 
to  which  he  has  already  been  sentenced.  From  this  section  it  fol- 
lows that  immediately  upon  the  receipt  by  the  prison  authorities  of 
the  parole  warrant,  and  the  return  of  the  prisoner  to  the  Great  Meadow 
Prison  thereon,  his  imprisonment  was  under  the  first  conviction,  and, 
upon  the  completion  of  that  term,  he  again  began  service  on  a  second 
sentence.  It  is  true  the  term  of  the  first  sentence  has  expired;  it 
has  been  served.  The  imprisonment  under  the  second  conviction  was 
suspended  on  the  day  the  prison  authorities  returned  respondent  to 
Great  Meadow  Prison,  and  did  not  again  become  effective  until  the 
first  term  had  been  served.  His  time  is  not  to  be  counted  as  served 
on  each  commitment,  but  the  law  will  determine  upon  which  commit- 
ment the  service  applies. 

In  People  ex  reL  Kohler  v.  Kidney,  as  Agent  and  Warden  of  Au- 
burn Prison,  223  N.  Y.  666,  119  N.  E.  1069,  the  paroled  prisoner  was 
not  retaken  on  parole  until  after  the  expiration  of  the  first  sentence, 
and  after  two  subsequent  sentences  had  been  served.  That  case  only 
holds  that,  the  time  of  the  sentence  having  elapsed,  the  defendant 
could  not  be  again  returned  to  prison.  Here  the  first  sentence  has 
been  fully  served,  and  there  is  no  attempt  here  to  retain  the  respondent 
on  account  of  it.  The  fact  that  the  parole  was  canceled  compelled 
him  to  serve  the  remaining  part  of  the  first  term,  and  the  term  under 
the  second  conviction  has  not  been  fully  served. 

I  favor  a  reversal  of  the  order,  and  a  dismissal  of  the  writ 


(189  App.  DlT.  483) 

GBWIBTZ  V.  GBWIRTZ. 

(Supreme  Court,  Appellate  Division,  First  Department.    November  21,  1019.) 

1.  Divorce  ^=s>167 — Revocation  oe  decree  or  separation.  • 

Decree  of  separation  can  be  revoked  only  by  the  court  and  by  the 
metliod  prescribed  by  Ctode  Civ.  Proc.  |  1767,  requiring  Joint  application 
of  the  parties,  accompanied  by  satisfactory  evidence  of  their  leeoncilia- 
tion. 

2.  Divorce  ^=s>246 — ^Annulmsnt  or  alimony  fbovibion  in  dbcbex  or  sepaba- 

TION. 

Alimony  provision  of  decree  of  separation  can  be  annulled  only  by  the 
court,  and  only  by  the  method  prescribed  in  Code  Civ.  Proc  f  1771,  re- 
quiring application  therefor  and  notice  to  adverse  party. 

3.  Husband  and  wife  «=5>61 — Sepabation  AOBEEiixini;  aitbb  bepabation  de- 

CBEE  without  CONSIDEBATION. 

Where  decree  of  separation  had  been  rendered  providing  for  alimony  to 

wife,  so-called  agreement  of  separation  between  husband  and  wife  en- 

*  .     --  ■  ■    ..    ■  ■  ■  ■  - 
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tered  into  upon  !iagbaDcl*8  def&ult  in  payment  of  alimony,  whereby  wife 
agreed  to  accept  the  alimony  due  ber  in  full  satisfaction  of  her  support, 
maintenuuce,  and  alimony  for  the  past  and  in  the  future,  did  not  affect 
status  of  parties,  being  without  consideration,  since  parties  were  al- 
ready separated,  and  since  husband  was  already  bound  to  pay  wife  the 
sum  paid,  and  being  void  as  against  public  policy,  under  Domestic  Re- 
lations Law.  I  51,  prohibiting  contract  relieving  husband  from  obligation 
to  support  wifsL 

Clarice,  P.  J.,  and  Merrell,  J.,  dissenting. 

Appeal  from  Special  Term,  New  York  County. 

Action  by  Louisa  Gewirtz  against  Louis  Gewirtz.  From  an  order 
denying  plaintiff's  motion  to  punish  defendant  for  contempt  of  court, 
plaintiff  appeals.    Reversed,  and  motion  granted. 

Argued  before  CLARKE,  P.  J.,  and  LAUGHLIN,  DOWLING, 
PAGE,  and  MERRELL,  JJ. 

Eugene  L  Yuells,  of  New  York  City,  for  appellant 
Mortimer  W.  Solomon,  of  New  York  City  (Chauncey  E.  Treadwell, 
of  New  York  City,  of  counsel),  for  respondent. 

PAGE,  J.  The  plaintiff  obtained  a  decree  of  separation  from  her 
husband,  wherein  he  was  adjudged  to  pay  her  $10  a  week  alimony. 
The  defendant  failed  to  pay,  and  when  he  owed  $1,140  a  motion  to 
punish  him  for  contempt  was  granted.  The  defendant  thereupon 
threatened  to  suffer  confinement  rather  than  pay ;  in  fact,  he  expressed 
a  keen  desire  to  go  to  jail  rather  than  pay.  Under  duress  of  this 
threat  the  plaintiff  was  induced  to  enter  into  an  agreement  on  August 
12,  1918,  whereby,  in  consideration  of  the  payment  of  $1,140  to  the 
plaintiff,  and  in  consideration  of  the  defendsuit  waiving  his  ''desire 
to  go  to  Ludlow  Street  Jail,"  the  parties  agreed  to  live  separate  and 
apart,  and  the  plaintiff  agreed  to  accept  the  payment  of  the  $1,140 
in  full  satisfaction  of  her  support,  maintenance,  and  alimony  for  the 
past  and  in  the  future,  until  they  should  again  he  reconciled  and  live 
together  as  husband  and  wife.  The  agreement  also  provided  that  the 
plaintiff  agreed  to  consent  to  the  vacation  of  the  decree  and  order 
entered  in  the  action.  In  pursuance  of  this  last  provision  of  the  agree- 
ment a  stipulation  was  entered  into,  signed  by  the  attorneys  for  the 
respective  parties  in  the  action  and  by  the  parties  individually,  that  in 
view  of  the  amicable  adjustment  of  the  controversy  between  the  parties 
that  the  said  action  and  all  proceedings  be  discontinued  without  costs, 
and  that  the  decree  of  the  court  theretofore  entered  be  vacated,  set 
aside,  and  declared  null  and  void,  as  if  no  such  action  was  ever  com- 
menced, nor  such  decree  entered,  and  that  an  order  to  that  effect  might 
be  entered  without  further  notice.  No  application  was  made  to  the 
court  under  said  stipulation,  and  the  decree  remains  of  record. 

On  June  18,  1919,  a  certified  copy  of  the  decree,  together  with  notice 
of  entry  thereof,  and  a  duplicate  original  power  of  attorney  was  served 
on  the  defendant,  and  demand  made  for  the  payment  of  the  sum  of 
$530  due  for  alimony  under  the  said  decree.  Payment  being  refused, 
an  order  to  show  cause  why  the  defendant  should  not  be  punished 
for  a  contempt  of  court  was  served.    The  learned  justice  at  Special 
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Term  denied  the  motion,  upon  the  ground  that  until  the  agreement  and 
stipulation  were  set  aside  they  defeated  the  plaintiff's  right  to  any 
further  payments,  as  provided  in  the  decree. 

[1,  2]  It  is  thci  settled  law  of  this  state  that  the  only  method  by 
which  a  decree  of  separation  can  be  revoked  is  that  prescribed  by  sec- 
tion 1767  of  the  Gode  of  Civil  Procedure,  and  the  only  method  by 
which  the  provision  therein  for  alimony  may  be  annulled  is  that  set 
forth  in  section  1771,  and  in  each  instance  it  can  only  be  done  by  the 
court.  No  agreement  of  the  parties  has  any  effect  on  the  decree,  un- 
less it  is  ratified  and  made  effective  by  judicial  sanction.  Jones  v. 
Jones,  90  Hun,  414,  35  N.  Y.  Supp.  877;  Hobby  v.  Hobby,  5  App. 
Div.  496,  39  N.  Y.  Supp.  36.  The  decree  in  this  case,  therefore,  re- 
mained in  full  force  and  effect, 

[3]  There  was  no  consideration  for  the  agreement,  nor  did  it  af- 
fect the  status  of  the  parties.  It  purports  to  be  an  agreement  of  sepa- 
ration, but  the  pjarties  were  already  separated  by  a  decree  of  the 
court.  It  purports  to  be  made  in  consideration  of  the  payment  of 
$1,140.  The  defendant  was  not  only  at  that  time  legally  bound  to 
pay  that  sum  to  the  plaintiff,  but  he  had  been  adjudged  guilty  of  a 
contempt  of  court  for  failure  to  pay  to  her  that  very  sum.  His  fail- 
ure to  pay  was  shown  to  be  a  fla^ant  contempt  of  the  decree  of  the 
court,  for  he  demonstrated  his  ability  to  comply  with  the  decree  by 
making  the  payment  upon  the  execution  of  the  agreement.  His  con- 
tempt was  therefore  conttunacious.  That  he  escaped  punishment  for 
his  contempt  operated  to  his  benefit,  and  not  to  the  plaintiff's  ad- 
vantage. 

The  agreement  was  void,  as  against  public  policy,  as  evidenced  by 
the  statutes  of  the  state.  Section  51  of  the  Domestic  Relations  Law 
(ConsoL  Laws,  c.  14)  among  other  things  provides: 

"A  husband  and  wife  cannot  contract  *  *  *  to  relieye  tbe  buaband 
trom  Ms  liability  to  support  bis  wife." 

By  this  is  not  meant  that  the  wife  may  not  agree  to  accept  a  gross 
sum  in  lieu  of  a  provision  for  periodical  payments  for  future  support 
and  maintenance,  if  fair  and  reasonable,  and  entered  into  in  good  faith.' 
Greenfield  v.  Greenfield,  161  App.  Div.  573,  146  N.  Y.  Supp.  865 ; 
Van  Ness  v.  Ransom,  164  App.  Div.  483,  150  N.  Y.  Supp..  251,  af- 
firmed Parsons  V.  Macfarlane,  220  N.  Y.  605,  115  N.  E.  1046;  Levy 
V.  DockendorfF,  177  App.  Div.  249,  163  N.  Y.  Supp.  435.  In  the  case 
under  consideration  there  was  no  payment  for  future  support.  Thd 
only  sum  paid  was  that  allowed  by  the  court  for  present  maintenance, 
which  by  the  failure  of  the  defendant  to  pay  had  become  due  and 
owing  for  support  and  maintenance  theretofore.  Therefore  the  pur- 
port of  this  agreement  was  to  absolutely  release  the  husband  from  all 
liability  to  support  his  wife. 

The  most  that  the  defendant  was  entitled  to,  in  consideration  of 
his  payment  of  the  $1,140,  was  a  discontinuance  of  the  proceeding  to 
punish  him  for  contempt.  This  he  received.  He  complains  that  he 
waived  his  desire  to  go  to  jail  for  contempt  of  court.  He  being  again 
in  contempt,  the  opportunity  of  fulfilling  that  desire  will  be  restored 
tb  him  by  the  granting  of  this  motion. 
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The  order  shotild  be  reversed,  with  $10  costs  and  disbursements, 
and  the  motion  granted,  with  $10  costs.  Order  to  be  settled  on  no* 
tice. 

LAUGHLIN  and  DOWUNG,  JJ.,  concur. 

MERRElrL,  J.  (dissenting)/  A  decree  separating  the  parties  hav- 
ing been  made,  and  the  defendant  being  in  default  in  the  payment  of 
alimony  therein  provided,  the  parties  entered  into  an  agreement  in 
which  the  plaintiff  s^greed  to  accept  the  sum  of  $1,140  in  satisfaction 
of  the  decree  and  in  lieu  of  all  alimony  which  might  be  payable  there- 
under. On  her  part  the  plaintiff  also  agreed  to  pay  certain  bills. 
The  agreement  ware  in  writing,  under  the  hands  and  seals  of  the 
parties,  and  a  formal  stipulation  was  entered  into,  signed  by  both  par- 
ties, as  well  as  by  their  respective  attorneys,  reciting  the  amicable  ad- 
justment of  the  controversy  between  the  parties,  stipulating  a  dis- 
continuance of  the  action,  and  consenting  that  the  decree  of  separa- 
tion be  vacated.  The  sum  thus  agreed  upon  by  the  parties  as  in  lieu 
of  alimony  was  thereupon  paid  by  defendant. 

A  motion  has  now  been  made  by  plaintiff  to  punish  defendant  fqr 
contempt  under  the  decree  so  agreed  to  he  vacated  and  set  aside,  ana 
to  compel  defendant  to  furnish  security  in  the  sum  of  $2,500  to  in- 
sure the  payment  of  future  alimony.  The  court  is  asked,  on  motion, 
to  disregard  such  agreement  of  the  parties,  and  to  enforce  the  decree 
as  entered. 

The  provisions  for  alimony  contained  in  the  decree  are  but  a  con- 
tinuation and  a  crystallization  of  defendant's  legal  liability  to  support 
his  wife;  the  amount  necessary  therefor  being  thereby  judicially  de- 
termined. The  parties,  being  able  to  contract,  had,  however,  at  all 
times  a  legal  right  to  determine  for  themselves  the  amount  to  be  paid 
for  such  support.  Such  an  agreement  having  been  made,  it  is  bind- 
ing until  set  aside  by  a  court  of  competent  jurisdiction.  Galusha  v. 
Galusha,  116  N.  Y.  635,  22  N.  E.  1114,  6  L.  R.  A.  487,  IS  Am.  St. 
Rep.  453;  Winter  v.  Winter,  191  N.  Y.  462,  84  N.  E.  382,  16  L.  R 
A.  (N.  S.)  nO;  Bencsch  v.  Benesch,  182'  App.  Div.  221,  169  N.  Y. 
Supp.  561 ;  Cain  v.  Cain,  188  App.  Div.  780,  177  N.  Y.  Supp.  178j 
Van  Ness  v.  liansom,  164  App.  Div.  483,  ISO  N*.  Y.  Supp.  251 ;  af- 
firmed Parsons  v.  Macfarlane,  220  N.  Y.  60S,  115  N.  E.  1046.  In 
the  last-mentioned  case  the  agreement  was  made  one  day  after  a 
decree  of  absolute  divorce  was  entered.  In  the  agreement  the  hus- 
band agreed  to  pay  a  certain  sum  in  lieu  of  the  provisions  of  the  de- 
cree. Years  later  the  plaintiff  endeavored  to  recover  under  the  de- 
cree, and  the  court  held  that  the  agreement  had  been  substituted  there- 
for, even  though  all  sums  mentioned  in  the  agreement  had  not  been 
paid. 

Certainly  a  party  has  the  right  to  satisfy  a  judgment  or  to  release 
or  waive  rights  under  a  decree.  This  the  plaintiff  has  done  by  two 
written  instruments,  neither  of  which  has  been  set  aside  by  any  court 
of  competent  jurisdiction.  Agreements  between  husband  and  wife 
for  the  support  of  the  latter  have  always  been  enforced.     As  was 
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said  respecting  such  an  agreement  in  Bcebc  v.  Bcebe,  174  App.  Div. 
408,  160  N.  Y.  Supp.  967,  cited  with  approval  by  Mr.  Justice  Clarke 
in  Benesch  v.  Benesch,  supra : 

'•The  plaintiff  had  her  choice  of  the  judgment  of  the  court  or  agre^nent 
She  preferred  the  latter,  and,  quite  competent  to  contract,  made  an  agreement 
that  for  fairness  is  not  Justly  attacked." 

Such  agreements  have  never  been  held  to  be  against  public  policy. 
The  courts  should  encourage,  rather  than  discourage,  amicable  agree- 
ments between  the  parties  after  separation.  If  the  plaintiff  wishes  to 
avoid  her  agreement,  she  should  proceed  by  action  to  set  the  same 
aside,  and  if  she  can  show  that  the  contract  was  procured  by  fraud, 
duress,  or  undue  influence,  or  that  the  same  is  against  public  policy, 
or  for  any  other  reason  should  not  be  upheld,  she  will  be  entitled  to 
succeed.  Galusha  v.  Galusha,  116  N.  Y.  635,  22  N.  E.  1114,  6  L.  R. 
A.  487,  15  Am.  St  Rep.  453;  Hungerford  v.  Hungerford,  161  N.  Y. 
550,  56  N.  E.  117,  and  other  cases  above  cited.  She  cannot,  however, 
admit  making  the  agreement  and  in  disregard  thereof  proceed  by 
motion  under  the  decree. 

The  motion  to  punish  defendant  for  contempt  for  failure  to  obey 
the  decree  was  properly  denied,  and  the  order  appealed  from  should 
be  affirmed,  with  costs. 

CLARKE,  P.  J.,  concurs. 

a89  App.  Dir.  199 

JOHNSON  y.  MAY. 

(Supreme  Court,  Appellate  Division,  Second  Department    Kovember  7,  1919.) 

1.  FAIfiB  nCFRISONlOBNT  «S»ld— TBE8PA88  AS  FBOBABIX  OAI78B  fOB  ABBB8T. 

If  plaintiff  and  companions  had  trespassed  upon  defendant's  land, 
erected  tent  thereon,  and  refused  to  move  at  defendant's  request,  wlthoat 
reason  or  explanation,  there  was  prima  facie  reason  and  protMible  cause 
for  their  arrest,  in  Tiew  of  Penal  Law,  f  2086w 

2.  Falsb  nfPBisoNMXNT  ^=5>13 — ^Pbobablb  cause. 

Probable  cause  does  not  depend  upon  guilt  or  Innocence  of  partj  ar- 
rested. 
8.  Abbest  ^=s>64 — ^Bt  ownkb  of  fbemises  tbxspabseb  xtpon. 

If  one  trespasses  upon  land,  erects  structure  thereon  without  owner's 
consent,  and  refuses  to  leaTe,  all  in  owner's  presence^  owner  htmiielf  has 
a  right  to  arrest  trespasser,  under  Code  Or.  Proc  i  188. 
4.  Abbest  ^=s»^(3>— Bt  police  officeb  of  tbbspassbb. 

Under  Code  Or.  Proc.  1 177,  poUce  officer  had  a  right  to  arrest  one  who 
was  actually  trespassing  upon  another's  land. 
6.  Navioablb  watebs  ^=936(3) — Right  of  pubuc  on  fobeshobe. 

Public's  right  upon  land  between  high  and  low  water  mark  is  to  pass 
and  repass  when  the  tide  is  out,  and  to  saU  and  fish  over  the  foreshore 
when  the  tide  is  in,  and  to  make  such  other  reasonable  use  of  foreshore 
as  may  be  consistent  with  the  rights  of  others  using  beach  for  legitimate 
purposes. 
6.  Navigable  watebs  ^=»39(3) — Ripabian  bights  in  fobeshobe. 

Riparian  owner  has  certain  rights  in  the  foreshore  in  front  of  his 
premises,  entirely  apart  from  his  rights  and  privileges  as  one  of  the 
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public  resorttng  to  the  beach»  one  of  which  is  that  of  access  to  and  from 
the  sea. 
7.  Trial  ^=>253(3) — Instruction  as  to  tbbspass  on  seashobs  ignobinq  ibsub 
or  riparian  rights. 

In  action  for  false  imprisonment  and  malidous  prosecution  against  de- 
fendant, owner  of  public  bathing  establishment  on  seashore,  who  had 
caused  plaintiffs  arrest  for  trespassing  upon  and  erecting  tent  on  land  In 
front  of  defendant's  bathhouse,  instruction  that  plaintiff  had  a  right  to 
erect  and  maintain  tent  against  defendant's  protest,  which  instruction 
lost  sight  of  defendant's  paramount  right,  as  riparian  owner,  of  access  to 
and  from  sea  held  erroneous. 

Appeal  from  Trial  Term,  Richmond  County. 

Action  by  Belinda  Johnson  against  Ivar  May.  From  a  judgment 
for  plaintiff  upon  the  verdict  of  a  jury  for  $500,  and  from  order  deny- 
ing a  motion  for  a  new  trial,  defendant  appeals.  Reversed,  and  new 
trial  granted. 

Argued  before  JENKS,  P.  J.,  and  MILLS,  RICH,  KELLY,  and 
JAYCOX,  JJ. 

Joseph  V.  Mitchell,  of  New  York  City,  for  appellant 
Joseph  B.  Handy,  of  Stapleton,  for  respondent 

KELLY,  J.  The  complaint  contains  two  causes  of  action;  the 
first  for  an  alleged  false  imprisonment  of  the  plaintiff  by  defendant 
on  August  6,  1918,  and  the  second  for  malicious  prosecution  based 
upon  the  same  transaction.  It  appears  that  the  defendant  is  the  owner 
of  certain  premises  in  the  city  of  New  Yoiic,  at  South  Beach,  Staten 
Island,  on  the  shore  of  the  lower  bay;  his  tide  extending  to  high- 
water  mark.  There  is  no  survey  or  map  printed  with  the  papers.  The 
defendant's  title  deed  apparently  conveyed  to  him  the  fee  down  to 
high-water  mark,  with  all  the  rights  of  his  grantor  in  the  land  be- 
low or  outside  high-water  mark.  There  is  a  reference  in  one  of  his 
deeds  to  a  grant  of  land  under  water  from  the  people  of  the  state  of 
New  York  to  one  McRoberts,  and  it  is  recited  that  the  property  was 
conveyed  to  defendant  by  persons  named  McRoberts;  hut  whether 
defendant  had  any  record  title  to  the  land  fronting  his  premises  below 
high-water  mark  is  not  disclosed  upon  the  record  here.  His  prop- 
erty has  a  f rcHitage.  of  638  feet  on  the  shore,  and  is  occupied  by  a 
hotel,  dance  hall,  bathhouses,  and  a  number  of  summer  cottages. 

On  the  day  in  question  the  plaintiff,  who  resided  in  a  bungalow  in  the 
neighborhood,  but  not  on  defendant's  land,  went  to  the  beach  with  a 
woman  friend  and  three  children.  They  erected  a  shelter  or  tent, 
by  driving  posts  into  the  sand,  to  which  they  fastened  umbrellas,  and 
between  the  umbrellas  spread  a  blanket.  The  two  ladies  and  the  dtiil- 
dren  were  in  bathing  suits,  it  was  a  warm  summer  day,  and  their 
purpose  in  locating  where  they  did  was  to  go  in  bathing  and  to  camp 
out  under  the  shelter.  There  was  a  conflict  between  the  parties  as 
to  the  location  of  the  structure  or  shelter ;  the  defendant  claiming  .that 
the  plaintiff  and  her  companions  went  on  his  upland  and  some  70 
feet  inside  the  high-water  mark,  while  the  plaintiff's  evidence  was 
that  she  was  between  high  and  low  water  mark.    There  was  no  dis- 
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pute,  however,  t^at  they  were  in  front  of  the  buildings,  boardwalk,  and 
bathhouses  erected  on  defendant's  premises,  .and  on  a  line  between 
the  bathing  posts  from  which  lines  ran  out  into  the  water,  maintained 
by  the  defendant  for  the  use  of  his  patrons.  : 

The  plaintiff  testifies  that  at  about  half  past  10  in  the  morning  the 
defendant  came  up  to  her  and  objected  to  her  erecting  her  shelter  or 
tent,  telling  her  she  must  move  down  to  some  other  location.  She 
refused,  and  defendant  asked  her  if  she  wanted  him  to  call  an  officer, 
to  which  she  replied :  "Yes,  if  you  get  an  officer  and  tell  us  to  move, 
we  will  move."  The  defendant  walked  away,  but  came  back  a  sec- 
ond time  and  threatened  plaintiff  with  arrest,  to  which  she  replied 
that,  "if  I  was  arrested  this  time,  it  would  be  the  first  time  that  I 
ever  had  been  arrested,  but  that  I  couldn't  say  so  much  for  him." 
The  defendant  came  back  a  third  time,  and  plaintiff  says  he  demanded 
"in  the  name  of  the  law"  that  she  go  with  him  to  the  police  station. 
Plaintiff  refused  unless  a  police  officer  took  her,  and  defendant  went 
away,  returning  for  the  fourth  time  with  a  policeman  who  put  her 
under  arrest  and  took  her  to  the  station  house.  The  policeman  asked 
what  the  charge  was,  and  defendant  said  that  the  party  refused  to 
move  from  his  premises.  She  says  "that  was  the  only  charge  that 
he  made  against  me,  that  I  refused  to  move  from  the  premises." 

Plaintiff  and  her  parUr  were  taken  to  the  bungalow,  where  she 
changed  her  clothing,  andi  from  there  to  the  police  station.  Prom  the 
police  station  they  were  taken  to  the  Magistrate's  C^urt,  where  she 
says,  she  was  charged  with  disorderly  conduct.  The  complaint  or 
information  is  not  in  the  record.  The  policeman,  called  as  a  witness 
for  plaintiff,  said  that  the  defendant  compkdned  to  him  diat  the  parties 
had  erected  a  tent  in  front  of  his  place  and  that  they  had  used  abusive 
language  and  struck  his  wife  with  an  umbrella.  He  further  testified 
that  he  accompanied  May  to  the  tent,  and  plaintiff  said  that  "May 
came  up  and  ordered  us  away  from  the  beach,  and  we  told  him  that 
we  wouldn't  move  away,  until  he  got  an  officer  and  he  would  tell  us 
to  move,"  and  plaintiff  said  that  defendant  had  put  tiiem  under  arrest 
in  the  name  of  the  law.    The  officer  says  that — 

.'*He  asked  defendant  If  be  had  placed  the  two  women  under  arrest;  he 
said,  Tes;'  I  said,  'What  do  you  want  me  to  do?*  'I  .want  you  to  take  them 
to  the  station  house.'    'AU  right' " 

The  defendant,  examined  as  a  witness  on  his  own  behalf,  testified 
that  he  complained  to  the  magistrate  that  plaintiff  was  on  his  prop- 
erty and  refused  to  move,  exhibiting  his  deed.  The  plaintiff  says 
that  at  the  hearing  in  the  Magistrate's  Court  the  case  was  dismissed, 
and  that  the  magistrate  did  not  call  her  to  the  stand.  The  proceed- 
ings before  the  magistrate  are  not  in  the  record. 

The  learned  trial  judge  charged  the  jury  that,  if  the  plaintiff  and 
her  companions  were  above  high-water  mark,  they  were  on  defend- 
ant's premises,  and  he  had  a  right  to  eject  them,  using  force,  if  neces- 
sary. He  instructed  them  that,  if  plaintiff  was  a  trespasser  upon  de- 
fendant's property,  she  was  guilty  of  a  misdemeanor,  and  if  the  crime 
was  committed  in  presence  of  the  defendant  or  the  police  officer  the 
arrest  was  lawful.    But  he  said  to  them  that  the  plaintiff  contended 
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that  she  was  at  a  point  on  the  beach  between  high  and  low  vrdter  matk, 
and  continued: 

•'If  that  be  the  fact,  as  established  by  the  testimony,  then  the  defendant . 
wonld  have  no  greater  rights  or  any  greater  privUeges  at  the  point  where  this 
took  place  than  would  the  plaintiff.  The  rights  of  the  plaintiff  and  defend- 
ant would  be  equal  at  any  point  on  the  beach  front  between  high  and  low 
water  mark.  All  have  equal  rights  on  the  beadi  front  between  high  and  low 
water  mark.  The  public  own  the  land  between  high  and  low  water  mark, 
and  their  rights  cannot  be  alienated.  So,  if  she  was  between  high  and  low 
water  mark  with  her  umbrella,  her  blanket,  and  the  other  things  that  were 
there,  she  had  just  as  mudi  right  to  be  there  as  did  Mr.  May,  and  Mr.  May  had 
no  right  to  put  her  off  of  those  premises.  Her  rights  were  equal  to  his,  and 
any  one  of  you  would  have  the  same  rights  as  any  other  person  on  the  beach 
front  between  high  and  low  water  mark.*' 

Later  on  the  learned  trial  judge  said  to  the  jury: 

"The  plaintiff  contends  the  property  on  which  she  was  arrested  was  the 
land  between  high  and  low  water  mark ;  if  she  has  established  that,  she  had 
a  right  to  be  there,  and  she  had  the  right  to  pass  and  repass,  as  did  any  other 
person  at  that  point." 

At  the  dose  of  the  charge,  the  counsel  for  plaintiff  requested  the 
court  to  charge  as  follows: 

''May  I  ask  your  honor  to  charge  that,  if  the  jury  finds  that  the  plaintiff  was 
upon  the  foreland  above  high-water  mark  to  which  the  defendant  had  title 
as  owner  in  fee,  even  If  she  was  there  without  his  permission,  the  mere  fact 
that  she  refused  to  move  off  did  not  give  the  defendant  the  right  to  arrest 
her  on  the  charge  of  disorderly  conduct;  that,  being  a  trespass  in  violation 
of  law,  must  be  with  criminal  Intent. 

"The  Court:  I  decline  to  so  charge. 

••Mr.  Handy :  I  will  strike  out  the  last  part  and  leave  It  as  It  was — strike 
out  about  the  trespass  in  violation  of  law,  and  leave  it  as  it  was,  your  honor, 
and  ask  your  honor  to  charge  that  way. 

•The  Court:  I  so  charge. 

•*Mr.  Mitchell:  I  except  to  that,  if  your  honor  please,  and  call  your  atten- 
tion to  the  fact  that  your  honor  has  already  charged  from  the  Penal  Code,  § 
2036.  It  simply  says  a  person  who  intrudes  upon  any  lot  or  piece  of  land 
without  authority  firom  the  owner — ^makes  it  a  misdemeanor. 

-Mr.  Handy:  Hewitt;  v.  Newburger,  141  N.  Y.  538  [36  N.  B.  593],  and 
People  V.  Stevens,  109  N.  Y.  159  [16  N.  E.  53J,  holds  it  must  be  with  criminal 
intent. 

"The  Court :  I  diarge  as  you  request. 

•^r.  Mitchell :  I  wUl  take  an  exception.'* 

It  will  be  perceived  that  the  net  result  of  the  charge  of  the  learned 
trial  judge  was  practically  the  direction  of  a  verdict  for  the  plaintiff, 
because  he  had  already  instructed  them  that,  if  the  plaintiflf  was  be- 
t^veen  high  and  low  water  mark,  the  defendant  had  no  right  to  inter- 
fere with  her,  and  in  granting  this  last  request  he  told  the  jury  that, 
even  though  she  was  on  the  land  owned  by  defendant  in  fee  without 
his  permission,  and  refused  to  move  off,  still  he  had  no  right  to  arrest 
her.  This  was  directly  contrary  to  his  previous  instruction  that  if 
plaintiff  was  on  the  premises  of  the  defendant  he  had  the  right  to 
eject  her,  using  force,  if  necessary,  and  that  if  plaintiff  and  her  com- 
panions were  committing  any  act  that  could  be  construed  as  disorderly 
conduct,  tending  to  a  breach  of  the  peace,  he  had  a  right  to  cause  that 
arrest.    He  had  already  instructed  them: 
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''If  tbe  plaintiff  was  arrested  while  trespassing  upon  the  property  of  the 
defendant,  and  she  refused  to  leave  the  property  when  requested  so  to 
do,  not  only  by  the  defendant,  but  by  the  officer,  the  defendant  is  not  re- 
sponsible.** 

^  Penal  I^w  (Consol.  Laws,  c.  40)  §  2036,  is  as  follows: 

**UfUawfia  IiUruHon  on  Beat  Property,— K  person  who  intrudes  upon  any 
lot  or  piece  of  land  within  the  bounds  of  a  city  or  village,  without  authority 
from  the  owner  thereof,  or  who  erects  or  o<;c»picg  thereon  any  hut,  or  other 
structure  whatever  without  such  authorl^ ;  and  a  person  who  places,  erects, 
or  occupjcfl  within  the  bounds  of  any  street  or  avenue  of  a  city  or  village,  any 
hut,  or  other  structure,  without  lawful  authority,  is  guilty  of  a  misdemeanor." 

[1,2]  If  the  plaintiff  and  her  companions  were  trespassing  upon 
defendant's  land,  having  erected  thereon  a  tent  supported  by  posts 
driven  into  the  ground,  and  refused  to  move  off  at  his  request,  with- 
out reason  or  explanation,  it  would  seem  that  this  was  prima  fade 
reason  and  probable  cause  for  their  arrest.  Probable  cause,  as  we 
know,  does  not  depend  upon  the  guilt  or  innocence  of  the  party  ar- 
rested. 

The  case  of  Hewitt  v.  Newburger,  141  N.  Y.  538,  36  N.  E.  593,  citing 
People  v.  Stevens,  109  N.  Y.  159,  16  N.  E.  53,  was  a  case  where  the 
plaintiff  was  charged  under  the  Code  of  Criminal  Procedure  (part 
2,  tit.  2,  c.  2,  §  84)  with  threatening  to  commit  a  crime  against  the 
person  and  property  of  another ;  the  crime  alleged  to  have  been  threat- 
ened being  found  in  Pen.  Code,  §§  639-654  (now  Penal  Law,  §  1423), 
and  generally  described  as  ''malicious  mischief.''  The  information 
filed  against  the  party  accused  in  that  case  omitted  any  statement  that 
the  threat  was  willful,  malicious,  or  unlawful,  and  it  was  held  that  it 
was  defective  and  afforded  no  warrant  for  the  issuance  of  a  warrant 
In  the  case  at  bar  the  plaintiff  was  not  accused  of  threatening  to 
trespass;  the  charge  was  that  she  was  upon  defendant's  land  and  re- 
fused to  leave  it. 

People  V.  Stevens,  109  N.  Y. .  159,  16  N.  E.  53,  was  a  case  of  in- 
dictment of  the  defendant  for  unlawful  intrusion  on  property,  and 
the  Court  of  Appeals  reversed  a  judgment  of  the  General  Term  of  the 
Superior  Court  of  Buffalo  and  affirmed  the  conviction  of  the  defend- 
ant. The  Court  of  Appeals  said  in  that  case  that  intent  was  a  ma- 
terial element  of  the  offense,  and  if  the  accused  acted  under  a  bona 
fide  mistaken  belief  that  he  was  placing  a  boundary  fence  on  the  line 
between  his  property  and  his  neighbor  he  was  not  subject  to  criminal 
punishment.  But  the  Court  of  Appeals  reversed  the  General  Term 
and  affirmed  the  conviction,  because,  as  they  say,  there  was  no  color- 
able ground  for  any  claim  Uiat  the  accused  had  any  right  or  authority 
to  enter  upon  the  premises./ 

[3,  4]  In  the  case  at  bar,  the  learned  trial  judge,  at  request  of  coun- 
sel for  respondent,  told  the  jury  that,  assuming  plaintiff  was  in  fact 
trespassing  on  defendant's  land,  and  refused  to  leave  it  without  ex- 
planation or  adverse  claim  of  any  kind,  still  defendant  had  no  right 
to  cause  her  arrest.  In  this  we  think  the  learned  trial  judge  erred. 
If  the  plaintiff  was  in  fact  trespassing  on  defendant's  land,  and  had 
erected  a  structure  thereon  :without  his  consent,  refusing  to  leave, 
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and  all  this  in  defendant's  presence,  he  had  a  right  to  arrest  her  him- 
self (Code  Cr.  Proc.  §  183),  and,  assuming  that  she  was  actually  tres- 
passing, as  the  request  to  charge  assumed,  the  police  officer  had  a 
right  to  arrest  her  (Code  Cr.  Proc.  §  177). 

At  the  close  of  the  charge  the  counsel  for  the  defendant  appellant 
excepted  to  the  court's  definition  of  the  relative  rights  of  plaintiff  and 
defendant  between  high  and  low  water  mark: 

''In  view  of  the  deeds  in  question,  the  defendant  contends  the  right  not  only 
to  high  and  low  water  mark,  but  also  under  common  law,  that  the  plaintiff 
had  simply  the  right  to  pass  and  repass,  without  any  other  rights  on  it" 

And  defendant  also  excepted  to  the  submission  to  the  jury  of  the 
question  of  false  imprisonment  and  malicious  prosecution.  Motions 
to  dismiss  the  complaint  were  made  at  the  close  of  plaintiff's  case 
and  again  at  the  close  of  the  entire  case,  and  denied;  the  defendant 
excepting.  The  learned  trial  judge  charged  the  jury  that  below  high- 
water  mark  upon  the  shore  the  rights  of  the  plaintiff  and  defendant 
were  equal,  and  that  all  have  equal  rights  on  the  beach  front  He 
said  to  the  jury: 

"So,  if  she  was  between  high  and  low  water  mark  with  her  umbrella,  her 
blanket,  and  the  other  things  that  were  there,  she  had  Just  as  much  right  to 
be  there  as  did  Mr.  May,  and  Mr.  May  had  no  right  to  put  her  off  those  prem^ 


[5]  But  there  is  grave  doubt  whether  the  plaintiflF,  or  Mr.  May,  or 
any  one  else,  had  a  right,  as  matter  of  law,  to  erect  a  tfcnt  or  struc- 
ture of  this  description  on  the  foreshore,  blocking  the  passage  of  the 
public  along  the  beach.  The  public  right  is  to  pass  and  repass  when 
the  tide  is  out,  and  to  sail  and  fish  over  the  foreshore  when  the  tide 
is  in,  and  to  make  such  other  reasonable  use  of  the  foreshore  as  may 
be  consistent  with  the  rights  of  others.  We  doubt  whether  it  can  bie 
said  as  matter  of  law  that  the  erection  and  maintenance  of  a  tent  or 
structure  like  the  plaintifPs  was  a  reasonable  use  of  the  foreshore.  We 
know  that  the  beaches  about  New  York  are  resorted  to  in  the  sum- 
mer months  by  multitudes  of  people,  who  go  there  for  pleasure  and 
recreation  and  to  bathe  in  the  sea.  It  may  be  that  at  many  points  on 
the  foreshore  the  plaintiff's  tent,  supported  upon  posts  occupying  a 
space  said  to  be  5  feet  by  10  feet,  would  not  be  an  unreasonable  or 
unlawful  use  of*a  public  way.  We  would  hesitate  to  decide  the  ques- 
tion as  matter  of  law.  To  say  as  matter  of  law  thaij  such  structures 
are  lawful,  and  that  the  plaintiff  or  any  one  else  had  the  right  to  erect 
and  maintain  them,  seems  to  go  too  far.  It  depends  on  the  surrounding 
conditions  whether  the  structure  is  an  unreasonable  use  of  the  beach 
at  the  particular  point  in  question,  and  whether  it  interferes  with  the 
rights  of  the  other  members  of  the  body  politic  using  the  beach  for 
legitimate  purposes. 

[8]  But  to  say  that  the  rights  of  the  plaintiff  and  defendant  in  the 
foreshore  were  equal  loses  sight  of  the  fact  that  he  was,  in  any  event, 
the  littoral  or  riparian  owner,  and  had  certain  rights  in  the  foreshore 
in  front  of  his  premises,  entirely  apart  from  his  rights  and  privileges 
as  one  of  the  public  resorting  to  the  beach.    Town  of  Brookhaven  v. 
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Smith,  188  N.  Y.  74,  80  N.  E.  665,  9  L.  R.  A.  (N.  S.)  326;  Bamcs 
V.  Midland  R.  R.  Terminal  Co.,  193  N.  Y.  378,  85  N.  E.  1093,  127 
Am.  St.  Rep.  962;  Id.,  218  N.  Y.  91,  112  N.  E.  926.  One  of  the  most 
important  rights  of  the  riparian  owner  is  that  of  access  to  and  from 
the  sea.  It  is  a  right  possessed  by  him,  incident  to  his  ownership  of 
the  upland,  without  reference  to  whether  he  has  any  grant  of  land 
under  water  from  the  state.  The  evidence  in  the  case  at  bar  shows 
that  the  defendant  had  erected  and  maintained  a  public  bathing  estab- 
lishment on  his  upland.  He  employed  a  life  saver  to  look  after  the 
bathers,  whose  duty  it  was  to  watch  them,  and  go  into  the  water  to  as- 
sist them  in  case  of  accident.  It  was  this  particular  location,  in  front 
of  the  defendant's  bathhouse,  that  the  plaintiff  selected  to  erect  her 
tent.  The  Court  of  Appeals,  through  Werner,  J.,  said  in  the  Barnes 
Case,  supra,  which  referred  to  the  use  of  part  of  this  same  South 
Beach,  after  declaring  the  right  of  the  upland  owner  to  access  to  and 
from  the  water : 

"To  the  extent  that  the  reasonable  exercise  of  this  right  necessarily  Inter- 
fered with  the  right  of  the  public  to  pass  along  the  foreshore,  the  former  was 
paramount  and  the  latter  was  subordinate.*' 

[7]  The  evidence  of  the  plaintiff  is  that  defendant  requested  her 
to  "move  down" ;  that  is,  to  move  her  tent  to  some  other  place.  We 
think  that  the  charge  of  the  learned  trial  judge  as  to  the  relative  rights 
of  the  plaintiff  and  defendant  on  the  foreshore,  emphasized  as  it  was, 
lost  sight  of  the  paramount  right  of  access  in  the  defendant  as  riparian 
or  littoral  owner,  and  that  it  was  error  to  instruct  the  jury  as  matter 
of  law  that  plaintiff  had  a  right  to  erect  and  maintain  her  structure 
against  the  defendant's  protest.  For  the  reasons  stated,  we  are  con- 
strained to  reverse  the  judgment. 

Judgment  and  order  reversed,  and  new  trial  granted,  with  costs  to 
abide  the  event   All  concur. 


WELCH  V.  TRAVELERS'  INS.  CO. 
(Supreme  Court,  Trial  Term,  Erie  County.    October,  1919.) 

1.  InSUBANCE  ^=s>624(5) — ^NsCBBSABT  FABTIES  to  action  BT  ADlflNISTBATOB  Olf 

LIFB   POLICY. 

Where  administrator  brought  action  against  beneficiary  in  a  policy  on 
deceased's  life,  to  substitute  the  estate  of  deceased  as  beneficiary,  the 
beneficiary  hating  murdered  the  deceased,  and  it  was  adjudged  adminis- 
trator was  entitled  to  such  relief,  such  beneficiary  was  not  a  necessary 
party  in  an  action  by  the  administrator  against  the  insurer  to  reoover  the 
amount  of  the  policy. 

2.  .Insubance  ^ss>114i,  265 — Statements  in  application  as  to  bklationship  or 

BENEFICIABY  IMMATERIAL  TO  BISK. 

An  Insured,  taking  out  insurance  on  his  own  life,  may  designate  any 
person  as  beneficiary,  regardless  of  the  relationship  between  him  and  the 
beneficiary,  and  whether  or  not  the  beneficiary  has  an  Insurable  Interest 
in  insured's  life ;  so  that  a  statement  in  an  application  by  one  taking  out 
Insurance  on  his  own  life,  to  the  effect  that  beneficiary  was  a  cousin  of 
insured,  was  not  material  to  the  risk,  and  was  but  a  representation,  and 
not  a  warranty,  under  Insurance  Law,  |  58. 

'  '  '       .11.       t       »  ■  I .   ,     I    1  I    I II  ■  -I       ,1      ,  ,      . 

^s:>FoT  otiier  cases  see  same  topic  it  KBY-NUMBBR  in  aU  Key-Numbered  Digests  A  Indexes 
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8.  Insttbancs  ^=»448 — "LifB  insttsancs  ;  inxBDEB  or  zNsmtBD  bt  benshgiabt. 
Where  life  insurance  policy  permitted  assignment  or  surrender  with- 
out Consent  of  beneficiary,  and  provided  that  payment  was  to  be  made 
to  the  beneficiary  in  case  he  survived  insured,  "otherwise  to  the  estate  of 
the  insured,"  and  the  policy  was  taken  out  at  the  instance  of  insured 
himself,  the  insurance  should  not  become  forfeited,  but  should  be  paid  to 
insured's  estate  where  the  beneficiary  disqualified  himself  by  murdering 
the  insured. 

4*  Insubanoe  ^=s>648 — Sxbvicb  of  oomplairt  in  Acnoir  on  life  poliot  as 

NOTICE  OF  DEATH. 

Service  of  complaint  by  administrator  of  insured  upon  the  insurer  in 
an  action  against  the  beneficiary  to  have  the  policy  reformed  constituted 
written  proof  of  death,  although  no  Jui^^ment  was  asked  against  the  in- 
surer, especially  where  insurer  refused  to  furnish  printed  blanks  for  such 
purpose. 

5.  INSUBANCE  ^=>560(1)— WaTVEB  op  WBITTEN  PBOOF  of  DEATH. 

An  Insurance  company  waived  the  defense  that  there  was  no  written 
proof  of  death,  where  it  failed  to  assert  it  in  an  action  by  administrator 
of  insured  against  the  beneficiary,  who  had  murdered  the  insured,  to  re- 
form the  policy  by  substituting  the  estate  of  insured  as  beneficiary,  al- 
though insurer  was  not  a  party,  for  the  purpose  of  obtaining  a  personal 
judgment  against  it 

C   iNStTBANGE  ^=»6i6(6) — ^BUBDEN  OP  PBOOF  OF  DEATH  IN  QTTABBBL  ON  INSUBEB. 

In  action  on  life  policy,  burden  was  upon  Insurer  to  establish  its  de- 
fense that  insured  was  killed  while  quarreling  or  fighting,  within  the 
meaning  of  the  policy. 

7.   INSITBANOB   ^S»488-^EVIDSNCB    INSUFFICIENT   TO    SHOW    DEATH    OF   INSUBED 
WHILE  QTTABBELINQ  OB  FIGHTINa, 

Whether  or  not  a  provision  as  to  quarreling  or  fighting  applies  to  case 
of  fatal  injury  to  insured,  yet  where  it  clearly  appears  that  the  "quarrel- 
ing** was  all  done  by  the  person  who  killed  Insured,  and  was  not  pro- 
voked or  participated  in  by  insured,  and  the  killing  was  an  unproypked, 
unwarranted  criminal  homicide,  no  defense  Is  established  under  this 
policy  provision, 
8-  iNStJBANCE  ^=3»596 — ^Interest  begovebable  on  life  inbubance  policy  afT- 

EB  NINETY  DAYS. 

.  Under  a  life  insurance  policy,  where  the  amount  of  the  policy  was  to  be 
paid  90  days  after  notice  of  death,  interest  should  be  charged  from  90 
days  after  service  of  a  verified  complaint  upon  the  insurer  In  an  equity 
action  against  the  beneficiary  to  have  the  policy  reformed,  to  substitute 
the  estate  of  the  insured  as  beneficiary;  named  beneficiary  having 
murdered  insured. 

Action  by  Thomas  Welch,  as  administrator  of  the  estate  of  John  E. 
Welch,  deceased,  against  the  Travelers'  Insurance  Company,  Verdict 
directed  for  plaintiff. 

Charles  Oishei,  of  Buffalo,  for  plaintiff. 
Clinton  B.  Gibbs,  of  Buffalo,  for  defendant. 

COLE,  J.  This  case  was  tried  before  the  court  with  a  jury,  and  at 
the  close  of  the  evidence  each  party  moved  for  direction  of  a  verdict ; 
each  agreeing  that  there  was  no  question  of  fact  for  the  jury,  but  that 
the  case  presented  a  question  of  law  solely.  It  was  stipulated  that  the 
jury  might  be  discharged,  and  that  the  court  might  take  such  time  as  it 
found  necessary  to  dispose  of  the  case,  and  that,  when  disposed  of,  the 
direction  as  made  be  entered  upon  the  minutes,  and  an  exception  be 
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noted  by  the  unsuccessful  party.  The  facts  are,  briefly  stated,  as  fol- 
lows: 

On  or  about  May  28,  191 S,  the  deceased  applied  to  the  defendant  for 
insurance  upon  his  own  life  in  the  sum  of  ^,000,  naming  in  the  appli- 
cation one  Prank  Harlander  as  beneficiary,  and  stating  therein  that  the 
said  Harlander  was  a  cousin.  Harlander  was  in  fact  in  no  way  re- 
lated to  the  insured,  although  they  were  and  had  been  for  several  years 
intimate  personal  friends.  A  policy  in  said  sum  was  accordingly  is- 
sued. All  premium  payments  were  kept  up  by  the  insured.  On  or 
about  the  3d  day  of  October,  1916,  Harlander  feloniously  shot  the  de- 
ceased, inflicting  a  mortal  wound,  from  which  he  died  on  October  5, 

1916,  and  said  Harlander  was  convicted  and  sent  to  Auburn  Prison 
therefor,  where  he  is  now  confined.  On  October  6,  1916,  the  plaintiff 
was  duly  appointed  administrator  of  the  estate  of  the  deceased,  and  at 
once  called  with  his  attorney  upon  the  local  agent  of  the  defendant, 
at  Buffalo,  and  asked  for  blank  proofs  of  death,  and  was  referred  to 
the  adjuster  of  the  company,  who  also  resided  at  Buffalo,  upon  whom 
they  then  called,  and  notified  him  of  the  fact  of  the  killing  of  the  in- 
sured by  Harlander,  and  of  the  circumstances  thereof,  and  asked  him 
for  such  blanks,  and  they  were  refused,  and  were  told  that  notice  of 
death  might  be  given  to  the  New  York  state  superintendent  of  insur- 
ance. 

On  the  12th  day  of  October,  1916,  the  plaintiff  as  such  administrator 
began  an  action  in  equity  in  the  Supreme  Court  against  this  defendant 
and  Harlander,  serving  at  the  time  a  copy  of  the  complaint  on  the  de- 
fendant herein,  asking  that  the  policy  be  reformed  by  striking  there- 
from the  name  of  said  Frank  Harlander  and  inserting  instead  thereof, 
as  the  party  to  whom  the  insurance  be  paid,  "the  estate  of  John  E. 
Welch,  deceased."  The  complaint  in  said  action  set  forth  fully  the 
fact  of  death  and  the  circumstances  thereof,  and  that  Harlander 
feloniously  shot  and  killed  the  insured.  Harlander  did  not  answer  in 
said  action,  but  this  defendant  did,  asking  affirmative  relief  that  the 
policy  be  adjudged  void  and  of  no  binding  effect  on  this  defendant.  The 
complaint  therein  stated  specifically  that  no  personal  judgment  was 
sought  against  this  defendant,  except  that  it  be  required  to  conform  to 
the  orders  of  the  court  as  against  said  Harlander.     On  October  31, 

1917,  judgment  by  default  was  taken  and  entered,  by  which  it  was  ad- 
judged that  the  plaintiff  was  entitled  to  the  relief  demanded,  and  that 
on  service  of  a  certified  copy  of  the  judgment  on  this  defendant  it 
modify  or  correct  the  policy,  by  striking  therefrom  the  name  of  Frank 
Harlander,  and  by  inserting  in  place  thereof  "the  estate  of  John  E. 
Welch,  deceased." 

Thereafter,  and  on  November  14,  1917,  on  the  application  of  this  de- 
fendant, the  judgment  as  to  it  (but  not  as  to  Harlander)  was  vacated 
and  the  default  opened.  In  the  meantime,  and  after  judgment  was 
entered  as  aforesaid  as  against  Harlander,  this  action  was  begun.  The 
issues  in  the  equity  action  between  the  plaintiff  and  this  defendant  were 
thereafter,  to  wit,  on  January  23,  1918,  brought,  on  and  tried,  and  on 
March  12,  1918,  judgment  was  entered  whereby  it  was  found  and  ad- 
judged "that  the  plaintiff  is  entitled  to  the  judgment  of  this  court  that 
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the  issues  m  said  action  so  commenced  by  the  service  of  a  summons  and 
complaint  upon  the  Travelers'  Insurance  Company,  as  sole  defendant, 
on  the  31st  day  of  October,  1917,  be  tried  by  jury;  that  the  defense 
of  the  defendant  the  Travelers'  Insurance  Company,  in  this  action,  be 
dismissed." 

•  An  appeal  was  taken  by  this  defendant  from  the  said  judgment  to 
the  Appellate  Division,  Fourth  Department,  and  on  January  22,  1919, 
the  judgment  of  the  appellate  court  was  entered,  by  which  it  was  or- 
dered : 

"That  tlie  appeal  taken  from  said  order  [the  order  denying  a  new  trial]  be 
and  the  same  is  hereby  dismissed,  without  costs,  and  that  the  judgment  so 
appealed  from  be  and  the  same  hereby  is  reversed,  with  costs,  and  die  oom- 
plaint  disroiseed  as  to  the  appellant,  without  costs. 

"Per  Curiam.  We  are  of  the  opinion  that  no  cause  of  action  is  alleged  or 
proved  against  the  appellant;  but  as  the  plaintiff's  counsel  disclaimed  any 
personal  judgment  against  appellant,  and  the  affirmative  answer  and  coun- 
terclaim are  likewise  not  available  to  appellant  in  this  action,  the  reversal  of 
thd  judgment  and  dismJHsal  of  the  complaint  should  be  without  costs  to 
either  party.** 

187  App.  Div.  918,  174  N.  T.  Supp.  926. 

I  have  reached  the  conclusion  that  a  verdict  should  be  directed  in 
plaintiff's  favor,  and  my  reasons  therefor  are  as  follows: 

[1]  1.  Although  no  judgment  was  rendered  against  this  defendant 
in  the  former  action,  yet  the  judgment  against  Harlander  stands.  He 
is  foreclosed  from  maintaining  an  action  by  the  provisions  of  that  judg- 
ment, and  the  defendant  is  amply  protected  thereby.  He  is  clearly  not 
a  necessary  party  to  this  action,  and  his  presence  is  not  necessary  as  a 
protection  to  the  defendant  Christman  v.  Thatcher,  48  Hun,  446,  1 
N.  Y.  Supp.  451 ;  Jewett  v.  Schmidt,  45  Misc.  Rep.  37,  90  N.  Y.  Supp. 
848. 

[2]  2.  The  statement  in  the  application  that  Harlander  was  a  cousin 
of  the  insured  was  not  material  to  the  risk.  The  application  was  not 
made  by  Harlander,  but  by  the  deceased  for  insurance  on  his  own  life, 
and  he  had  a  right  to  designate  any  person  as  beneficiary,  regardless  of 
the  relationship  between  him  and  such  beneficiary,  and  wheSier  or  not 
such  beneficiary  had  an  insurable  interest  in  the  life  of  said  insured. 
Olmsted  v.  Keyes,  85  N.  Y.  598;  Reed  v.  Provident  Ins.  Co.,  190  N. 
Y.  118,  82  N.  E.  734;  Simon  v.  O'Brien,  87  Hun,  160,  33  N.  Y.  Supp, 
815 ;  Moore  v.  Prudential  Ins.  Co.,  170  App.  Div.  853,  156  N.  Y.  Supp. 
892.  With  regard  to  such  a  policy,  the  statement  that  Harlander  was 
his  cousin  was  at  the  most  a  representation,  and  immaterial,  and  not  a 
warranty.  Moore  v.  Prudential  Ins.  Co.,  170  App.  Div.  853,  156  N.  Y. 
Supp.  892;  Ruoff  v.  John  Hancock  Co.,  86  App.  Div.  448,  83  N.  Y. 
Supp.  758 ;  section  58,  Insurance  Law  (Consol.  Laws,  c.  28). 

[3]  3.  The  primary  purpose  of  the  insured  in  effecting  insurance 
and  in  keeping  up  the  premiums  was  to  insure  his  life.  The  policy 
itself  permitted  assignment  or.  surrender  without  the  consent  of  the 
beneficiary.  It  also  provided  for  the  payment  to  such  beneficiary  in 
case  he  survived  the  insured ;  ''otherwise,  to  the  estate  of  the  insured." 
Under  such  a  policy,  taken  out  at  the  instance  of  the  insured  himself,  I 
think  it  must  be  held  that,  when  the  beneficiary  by  his  own  act  dis- 
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qualified  himself  from  taking,  the  insurance,  which  both  insurer  and 
insured  contemplated  should  be  paid  to  some  one,  should  not  become 
forfeited,  but  should  be  paid  to  the  legal  representative  (the  plaintiflE 
in  this  case).  Walsh  v.  Mutual  Ins.  Co.,  133  N.  Y.  409-419,  31  N.  E. 
228,  28  Am.  St.  Rep.  651 ;  Wokal  v.  Belsky,  53  App.  Div.  167-170,  65 
N.  Y.  Supp.  '815.  '  -  ^ 

[4^  6]  4,  The  service  of  the  complaint  in  the  equity  action  consti* 
tuted  sufficient  written  proof  of  death,  and  especially  in  view  of  the 
fact  that  the  defendant  failed  to  furnish  printed  blanks  for  such  pur- 
pose. Johnson  v.  Roach,  83  App.  Div.  357,  82  N.  Y.  Supp.  203 ;  Walsh 
v.  Washington  Ins.  Co.,  32  N.  Y.  427-442,  I  think,  also,  that  the  de- 
fendanft  waived  this  defense  by  failing  to  assert  it  in  the  former  ac- 
tioQ.  Carleton  v.  Lombard,  149  N.  Y.  151,  43  N.  E.  422;  Dobson  v. 
Hartford  Ins.  Co.,  86  App.  Div.  120,  83  N.  Y.  Supp.  456;  Miles  v. 
Casualty  Co.  (Sup.)  115  N.  Y.  Supp.  3,  affirmed  136  App.  Div.  908,  120 
N.  Y.  Supp.  1135. 

[0]  5.  The  burden  was  upon  the  defendant  to  establish- its  defense 
that  the  insured  was  killed  while  quarreling  or  fighting,  within  the 
meaning  of  the  policy.  Cluff  v.  Mutual  Ins.  Co.,  13  Allen  (Mass.) 
307.  ' 

[7]  (a)  It  is  very  doubtful  if  this  provision  of  the  policy  is  applica- 
ble 'to  th^  case  of  a  fatal  injury.  American  Accident  Co.  v.  Carson, 
99  Ky.  441,  36  S.  W.  169,  34  L.  R.  A.  301,  59  Am.  St  Rep.  473. 

(b)  In  any  event,  the  proof  clearly  shows  that  the  **quarreling'' 
was  all  done  by  Harlander,  and  was  in  no  way  provoked  or  participat- 
ed in  by  the  insured.  It  was  an  unprovoked,  unwarranted  criminal 
homicide.  This  defense  is  not  established.  Coles  v.  N.  Y.  Casualty 
Co.,  87  App.  Div.  44,  83  N.  Y.  Supp.  1063 ;  Jones  v.  Accident  Ass'n, 
92  Iowa,  655,  61  N.  W.  485. 

[8]  The  amount  became  due  in  90  da3rs  after  notice  of  death,  which 
I  think  must  be  held  to  be  90  day^  from  October  12,  1916,  when  the 
verified  complaint  in  the  equity  action  was  served  to  wit,  January  10, 
1917.  A  verdict  is  directed  for  the  plaintiflF  against  the  defendant  for 
the  sum  of  $2,000,  with  interest  thereon  from  January  10,  1917,  to  the 
date  of  the  trial  of  this  action. 


(189  App.  Div.  467) 

HUMISTON  V.  UNIVERSAIi  FILM  MFG.  CD.  et  aL 

(Supreme  Court,  Appellate  Division,  First  Department    November  21,  1910.) 

!•  Injunction  ^=>9C — Right  to  ubb  private  person's  naue  and  picture  in 
NEWS  films;   "teade/* 

Although  the  iHibllcatlon  of  movinpr  pictures  Is  a  trade,  It  is  not  such  a 
"trade"  as  was  within  the  contemplation  of  the  Legislature  in  the  passage 
of  Civil  Rights  Law,  §§  50,  51,  and  such  statute  does  not  prohibit  the 
publication  of  a  person's  picture  or  name  without  his  consent  in  a  single 
6et  of  films  of  actual  events  used  at.  one  time  for  distribution  in  difFerent 
parts  of  the  country  before  different  audiences  as  a  matter  of  current 
news. 

[Ed.  Note. — For  other  definitions,  see  Words  and  Phrases,  First  and 
Second  Series,  Trade.] 

^s»For  other  caaes  sm  same  topic  A  KIDT-NUMBBB  in  aU  Utr^^ivmbenA  DlgMto  A  Indozci 
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2.  Il9JlJNCTX05r  «SOl02 — CkTVINAL  STATirrES  QIVXNO  BIG^T  TO  9TJyiT0n0J7  AND 
DAMAGES  STRICTLY  CONSTRUED. 

When  a  right  to  an  injunction  and  to  damages  given  by  statute  is  based 
on  an  act  made  criminal  by  tbe  same  statute,  the  law  of  strict  construc- 
tion' should  lead  the  court  to  interpret  the  act  in  favor  of  the  party  charged 
with  crime,  in  an  action  to  enjoin  and  for  damages. 
8.  lNJX7NcnoN  ^=»96 — Right  to  use  person's  name  and  picture  in  picture  * 

ADVERTISINO  NEWS  FILM. 

Civil  Bights  Law,  U  50,  51,  do  not  prohibit  the  use  upon  the  billboards  in 
front  of  a  theater  of  the  pictures  and  names  of  persons  appearing  in  mo- 
tion pictures  of  actual  events  without  their  consent. 

Clarke,  P.  J^  and  Dowling,  J^  dissenting  in  part. 

Appeal  from  Trial  Term,  New  York  County. 

Action  by  Grace  Humiston  against  the  Universal  Film  Manufacture 
ing  Company  and  the  Universal  Film  Exchange  of  New  York,  Incor- 
porated. From  an  interlocutory  judgment,  granting  an  injunction  and 
directing  axi  assessment  of  damages  by  a  jury  at  the  plaintiflf's  request 
as  a  matter  of  right,  the  defendants  appeal.  Judgment  reversed^  and 
complaint  dismissed. 

See,  also,  101  Misc.  Rep.  3,  167  N.  Y.  Supp.  98 ;  affirmed  182  App. 
Div.  882,  168  N.  Y.  Supp.  1112. 

Argued  before  CLARKE,  P.  J.,  and  LAUGHLIN,  DOWLING, 
SMITH,  and  MERRELL,  JJ. 

Stanchfield  &  Levy,  of  New  York  City  (Siegfried  F.  Hartman,  of 
New  York  City,  of  counsel,  and  John  B.  Stanchfield,  of  New  York  City, 
on  the  brief),  for  appellant  Universal  Film  Mfg.  Co. 

Siegfried  F.  Hartman,  of  New  York  City,  for  appellant  Universal 
Film  Exchange  of  New  York,  Inc. 

Edward  K.  Sumerwell,  of  New  York  City,  for  respondent 

SMITH,  J.  The  action  is  brought  under  sections  SO  and  51  of 
the  Civil  Rights  Law  (Consol.  Laws,  c.  6),  prohibiting  the  use  of  a  per-, 
son's  name  or  picture,  without  his  written  consent  "for  advertising  pur- 
poses or  for  the  purposes  of  trade."  The  acts  enjoined  by  the  judgment 
appealed  from  are,  first,  the  presentation  of  the  plaintiff's  name  and  pic- 
ture as  news  in  a  motion  picture  fibn  depicting  current  events ;  and,  sec- 
ond, the  publication  of  the  plaintiff's  name  and  picture  on  certain  pos- 
ters used  to  announce  the  subjects  of  current  interest  exhibited  by  the 
film.  The  court  below  found  the  publication  of  the  plaintiff's  name  and 
picture  in  the  motion  picture  film  to  be  a  use  "for  purposes  of  trade," 
but  also  found  that  it  was  not  a  use  "for  advertising  purposes."  On  the 
other  hand,  the  court  found  that  the  publication  of  ;the  plaintiff's  name 
and  picture  in  the  posters  was  a  use  both  for  advertising  purposes  and 
for  ^rposes  of  trade.  In  its  decision  the  court  made  the  following 
findings : 

I.  The  pictures  of  the  plaintiff  complained  of  were  presented  in  a  current 
number  of  a  weekly  film  review  of  current  events,  known  as  "Universal  Anl- 
nuited  Weekly"  and  "Universal  Current  Events,"  being  a  "series  of  reels  of 
films    ♦    *    •    presenting  subjects  of  news  interest." 

II.  The  pictures  of  events  contained  in  these  news  reels  "are  pictures  taken 
on  the  spot  at  tlie  time  of  the  occurrence  of  the  event  depicted/'  and  "are  not 
reproductions  or  re-enactments  o£  the  events  depicted.** 

in.  The  news  films  "contain  no  advertising  matter**  and  "are  not  used  by 
178N.Y.S.— 48 
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the  defendant  •  •  •  to  advertise  or  exploit  other  pictures  produced  by 
it'* ;  their  production  being  *'an  independent  enterprise/'  "not  related  in  any 
way  to  the  production  of  other  pictures  hy  the  defendant** 

IV.  The  pictures  complained  of  had  to  do  with  the  plalntilTi  solution  of  a 
famous  murder  mystery,  a  current  event  of  great  news  interest,  which  was 
prominently  featured  by  the  public  press  in  the  news  of  the  day. 

y.  The  pictures  were  published  by  the  defendants  at  the  same  tkne  that 
the  plaintiff's  name  and  picture  were  prominently  featured  in  the  public  press 
and  her  work  widely  commented  on  and  discussed. 

VI.  The  pictures  relating  to  this  murder  mystery  constituted  one  of  ten 
subjects  of  current  news  interest,  all  presented  with  equal  prominence  in  tiie 
same  current  number  of  ''Animated  Weekly." 

VII.  The  pictures  of  the  plaintiff  were  actual  photographs,  showing  her 
seated  in  an  automobile  with  a  member  of  the  New  York  poUoe  department, 
and  were  taken  while  the  plaintiff  was  actually  engaged  in  her  work  on  the 
murder  mystery. 

VIII.  Accompanying  the  pictures  of  the  plaintiff  were  photographs  of  scenes 
and  persons  connected  with  the  murder  mystery. 

IX.  The  pictures  of  and  the  references  to  the  plaintiff  truthfully  depicted 
facts  connected  with  the  murder  mystery. 

X.  The  pictures  of  the  plaintiff  as  exhibited  through  this  film  "were  inciden- 
tal to  the  presentation  of  a  current  event  in  motion  picture  form." 

The  court  further  held  that  the  plaintiff  was  entitled  under  the  act 
to  the  trial  of  her  damages  before  a  jury  as  a  matter  of  right 

The  defendant  Universal  Film  Manufacturing  Company  is  one  of 
five  companies  engaged  in  the  business  of  producing  motion  picture 
films  of  current  events  and  news  hems.  The  films  produced  by  this 
defendant,  containing  such  pictures  of  current  events,  are  entitled 
"Universal  Animated  Weekly"  and  "Universal  Current  Events."  Each 
week  the  defendant  publishes  and  distributes  one  number  or  issue  of 
the  "Animated  Weekly"  and  one  number  or  issue  of  the  "Current 
Events."  Each  niunber  or  issue  is  comprised  in  a  reel  or  film  approxi- 
mately 1,000  feet  in  length,  presenting  from  10  to  15  subjects,  each  a 
matter  of  current  news.  For  the  production  of  these  news  reels  the 
defendant  maintains  a  larrge  organization  devoted  exclusively  to  the 
gathering  and  editing  of  news  items  in  motion  picture  form.  The 
photographs  which  are  presented  are  taken  by  a  corps  of  motion  pic- 
ture photographers  or  "reporters"  stationed  at  various  parts  of  the 
country.  Each  of  these  correspondents  has  a  camera,  and  when  a 
news  event  occurs  or  is  about  to  occur  in  the  territory  assigned  to  him, 
he  photographs  the  event  and  forwards  the  negative  to  the  main  office 
of  the  defendant  in  New  York.  There  are  thus  submitted  each  week 
to  the  defendant,  for  inclusion  in  the  two  weekly  reels  of  news  fihns, 
many  times  more  than  the  2,000  feet  of  negative  required,  so  that  it 
is  necessary  to  cull  out  of  the  great  quantity  of  pictures  submitted  2,000 
feet  of  the  most  important  material.  From  the  negatives  thus  submit- 
ted the  selection  is  made  by  men  of  newspaper  experience,  who  also 
compose  the  captions  or  explanatory  reading  matter  whidi  preface  the 
presentation  of  the  successive  subjects  portrayed. 

The  defendant's  news  service  is  shown  in  motion  picture  theaters, 
schools,  churches,  cantonments,  vessels  of  the  navy — in  fact,  wherever 
there  are  motion  picture  machines.  The  news  reels  are  utilized  by  the 
government  of  the  United  States  and  by  municipal  governments  for 
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purposes  of  public  good.  They  have  been  used  for  the  promoting  of  the 
Liberty  Loans,  and  by  the  Food  Administrator,  and  by  the  Fuel  Ad- 
ministrator, by  the  Secretary  of  War  and  the  Secretary  of  the  Navy 
for  recruiting  for  the  Army  and  Navy,  and  by  the  board  of  health  of 
the  city  of  New  York  to  prevent  the  spread  of  Spanish  influeoza. 
These  are  all  found  as  facts  by  the  court  below. 

The  Universal  Film  Exchange  is  another  corporation  through  which 
the  picture  films  made  by  the  Universal  Film  Manufacturing  Company 
are  distributed  to  the  trade. 

There  is  a  dear  distinction  between  a  hews  reel  and  a  motion  picture 
photoplay.  A  photoplay  is  inherently  a  work  of  fiction*  A  news  reel 
contains  no  fiction,  but  shows  only  actual  photographs  of  current  events 
of  public  interest.  The  news  reel  is  taken  on  the  spot,  at  the  very  mo- 
ment of  the  occurrence  depicted,  and  is  an  actual  photograph  of  the 
event  itself.  The  photoplay,  as  the  result  of  fiction,  retains  its  inter- 
est, irrespective  of  the  length  of  time  which  has  elapsed  since  its  first 
production ;  whereas,  a  news  reel,  to  be  of  any  value  in  large  cities, 
must  be  published  almost  simultaneously  with  the  occurrence  of  the 
events  which  it  portrays.  This  news  service,  as  far  as  it  goes,  is  a  truth- 
ful, accurate  purveyor  of  news,  quite  as  strictly  so  as  a  newspaper. 
While  a  newspaper  account  conveys  the  news  almost  entirely  by 
words,  the  news  service  conveys  the  same  by  photographs,  with  inci- 
dental verbal  explanation. 

This  action  is  brought  by  this  plaintiff,  who  is  a  lawyer  in  the  city 
of  New  York,  to  enjoin  the  publication  of  a  film  and  for  damages 
claimed  to  have  been  suffered  by  its  publication.  This  film  represented 
her  as  she  was  engaged  in  legal  work  connected  with  the  solution  of 
the  mystery  of  the  disappearance  of  Ruth  Cruger.  The  body  of  this 
girl  was,  throught  the  efforts  of  this  plaintiff,  discovered  buried  under 
Sie  floor  in  the  back  room  of  the  shop  of  an  Italian  in  the  city  of  New 
York.  The  police  had  been  searching  diligentiy  to  imravel  the  mystery 
of  the  absence  of  Ruth  Cruger,  and  it  was  not  until  this  plaintiff  took 
charge  of  the  matter  and  insisted  upon  excavating  under  the  shop  of 
this  Italian  that  the  body  was  discovered.  The  daily  papers,  all  of 
them,  displayed  prominently  the  fact  of  this  discovery,  and  the  name 
and  picture  of  the  plaintiff  as  the  one  through  whose  persistence  and 
intelligence  the  discovery  had  been  made.  Facts  in  connection  with  this 
discovery  were  pictured  by  the  reporters  of  the  defendant  manufactur- 
ing company,  and  among  other  things  was  the  picture  ,of  the  plaintiff 
in  an  automobile  with  a  captain  of  police,  while  she  was  actually  en- 
gaged in  the  matter.  This  picture  was  a  truthful  picture  taken  of  a 
current  event  at  the  time  that  it  happened.  The  trial  court  has  held 
that  it  was  unlawfully  published,  without  the  written  consent  of  the 
plaintiff,  under  sections  50  and  51  of  the  Civil  Rights  Law,  and  this 
presents  the  first  question  for  our  consideration. 

Section  50  provides  as  follows : 

••A  person,  firm  or  corporation  that  uses  for  advertising  purposes,  or  for 
tbe  pnrpoaes  of  trade,  the  name,  portrait  or  picture  of  any  living  person  with- 
out having  first  obtained  the  written  consent  of  such  person^  or  if  a  minor  of 
his  or  her  parent  or  guardian,  is  guilty  of  a  misdemeanor." 
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Section  51  gives  to  a  person  whose  name,  portrait,  or  picture  is  used 
within  the  state  for  advertising  purposes,  or  for  the  purpose  of  trade, 
without  the  written  consent  first  obtained,  an  equitable  action  to  pre- 
vent and  restrain  the  use  thereof  and  he — 

•^ay  also  sue  and  recover  damages  for  any  Injuries  sustained  by  reason  of 
such  use  and  if  the  defendant  sliaU  have  knowingly  used  such  person's  name, 
portrait  or  picture  in  such  manner  as  is  forbidden  or  declared  to  be  unlawful 
by  the  last  section,  the  Jury,  in  its  discretion,  may  award  exemplary  dam- 
ages." 

Now,  this  law  was  passed  in  1903.  It  was  passed  after  a  decision 
by  the  Court  of  Appeals  in  1902,  in  the  case  of  Roberson  v.  Rochester 
Folding  Box  Co.,  171  N.  Y.  538,  64  N.  E.  442,  59  L.  R.  A,  478, 89  Am. 
St.  Rep.  828,  which  held  that  there  was  no  right  of  privacy,  and  fur- 
ther held : 

"An  injunction  cannot  be  granted  to  restrain  the  unauthorized  publication 
and  distribution  of  Uthographic  prints,  or  copies,  of  a  photograph  of  a 
young  woman  as  part  of  an  advertisement  of  a  legitimate  manufactured  ar- 
ticle, where  there  is  no  aUegation  that  the  picture  is  libelous  in  any  respect, 
but,  on  the  contrary,  the  gravamen  of  the  complaint  is  that  the  likeness  Is 
so  good  that  it  is  easily  recognized,  and  that  it  has  been  and  is  used  to  at- 
tract attention  to  the  advertisement  upon  which  it  is  placed,  although  the 
publication  has  caused  her  great  mental  and  physical  distress,  necessitating 
the  employment  and  attendance  of  a  physician." 

In  view  of  the  passage  of  this  act  at  the  next  session  of  the  Legisla- 
ture after  this  decision  was  handed  down  by  the  Court  of  Appeals,  it 
thus  appears  what  was  the  primary  object  of  the  Legislature  in  passing 
this  act.  At  that  time  the  moving  picture  industry  had  not  been  devel- 
oped. There  was  no  such  thing  as  the  publication  of  current  news 
items  by  moving  picture  films,  so  that  it  is  dear  that  the  Legislature  did 
not  have  this  class  of  publication  in  mind  at  the  time  of  the  passage  of 
the  law. 

[1]  It  cannot  be  contended  that  the  publication  of  moving  pictures 
is  not  a  trade.  But  we  think  it  is  not  such  trade  as  was  within  the 
contemplation  of  the  Legislature  in  the  passage  of  the  act.  They  are 
published  for  profit,  as  a  newspaper  is  published  for  profit.  Their 
profit  depends  upon  their  ability  to  present  accurate  and  interesting 
news,  as  well  as  the  photoplays  of  fiction.  It  is  precisely  the  same  with 
a  newspaper.  That  the  publication  of  moving  pictures  is  a  publication 
made  in  trade  is  held  in  the  case  of  Binns  v.  Vitagraph  Co.  of  America, 
210  N.  Y.  51,  103  N.  E.  1108,  L.  R.  A.  1915C,  839,  Ann.  Cas.  1915B, 
1024.  It  does  not  necessarily  follow,  however,  that  the  statute  was 
meant  to  apply  to  all  publications,  even  for  the  purposes  of  trade.  To 
determine  whether  the  publication  complained  of  was  vnthin  the  stat- 
ute, the  whole  statute  must  be  considered,  both  in  its  o'  igin  and  in  its 
effect.  The  presumable  motive  for  its  enactment  has  been  indicated  as 
shown  in  the  Roberson  Case  cited.  The  effect  of  the  statute,  interpret- 
ed as  it  has  been  interpreted  by  the  trial  court,  is  very  far-reaching  and 
even  startling.  Not  only  is  the  publication  of  a  portrait  or  picture  with- 
out the  written  consent  of  the  party  made  a  misdemeanor,  but  the  pub- 
lication of  the  name  of  a  party  without  written  permission  is  made  a 
misdemeanor.    The  exhibition  of  a  motion  picture  of  a  public  parade 
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would^  under  the  trial  court's  interpretation,  subject  the  defendant  to 
prosecution  for  crime.  The  exhibition  of  a  motion  picture  showing  a 
game  of  baseball,  or  a  game  of  football,  would,  under  the  trial  court's 
interpretation  of  the  statute  be  a  crime,  unless  with  the  written  consent 
of  every  person  either  among  the  players  or  among  the  spectators 
shown  upon  the  film  whose  likeness  was  distinguishable.  The  question 
is  not  whether  any  oae,  whose  picture  or  name  is  represented,  may  feel 
aggrieved;  but  the  commission  of  a  misdemeanor  is  a  matter  of  public 
concern,  and  the  party  guilty  may  be  prosecuted  upon  the  complaint  of 
any  person,  whether  aggrieved  or  not. 

Waiving  for  the  moment  the  question  of  constitutional  right,  every 
newspaper  every  day  would  be  guilty  of  a  crime,  if  the  construction  of 
the  court  below  be  right,  in  the  description  of  any  event  wherein  per- 
sons are  named  vrithout  ^eir  written  consent.  In  the  Binns  Case  Judge 
Chase  says  that  this  act  clearly  would  not  apply  in  the  case  of  a  single 
publication  in  a  single  newspaper.  Why  not,  if  it  applies  to  the  case 
here  presented  ?  These  motion  picture  fiJms  are  distributed  and  shown 
to  different  audiences  in  different  parts  of  the  country,  just  as  a  news- 
paper is  circulated  in  different  parts  of  the  country  and  reaches  differ- 
ent readers.  For  this  purpose  a  number  of  films  are  made,  just  as  a 
number  of  editions  of  a  paper  are  printed  and  sent  to  different  com- 
munities. When  the  matter  is  fresh,  the  event  is  a  matter  of  interest ; 
but  the  public  soon  tires  of  it  and  wants  fresh  news.  I  am  unable  to 
see  any  practical  difference  between  the  presentation  of  these  current 
events  in  a  motion  picture  film  and  in  a  newspaper,  and  when  it  is 
considered  that  under  plaintiff's  interpretation  of  the  statute  the  men- 
tion in  any  newspaper  or  motion  picture  film,  or  any  publication  of  any 
kind  of  a  single  name  in  connection  with  any  private  or  public  matter, 
without  the  written  consent  of  the  person  named,  is  a  misdemeanor, 
the  court  should  be  slow  to  so  interpret  the  act.  If  this  statute  had  sim- 
ply provided  for  the  right  of  injunction  to  prevent  the  portrayal  of 
the  picture  of  any  person  without  his  written  consent,  a  different  ques- 
tion might  be  presented.  Under  such  a  statute  the  court  in  the  case 
at  bar  might  hold  the  statute  applicable.  But  where  the  statute  goes 
further,  and  includes  either  the  name  or  the  picture  of  a  person,  and 
makes  tiie  publication  of  either  without  a  written  consent  a  misdemean- 
or, the  reasonable  and  necessary  inference  is  not  only  that  the  statute 
does  not  apply  to  the  publication  of  a  newspaper  in  a  single  issue, 
but  also  the  statute  does  not  apply  to  the  publication  of  a  picture  or 
name  in  a  single  set  of  films  of  actual  events  issued  at  one  time  for  dis- 
tribution in  different  parts  of  the  country  before  different  audiences  as 
a  matter  of  current  news.  It  matters  not  what  may  be  the  motive  in 
the  publishing  of  these  films,  whether  instructive,  or  whether  to  satisfy 
the  morbid  curiosity,  any  more  than  it  matters  what  may  be  the  mo- 
tive in  the  publishing  of  actual  news  items  in  a  newspaper.  The  rule 
of  law  as  held  by  the  Trial  Term  would  make  practically  impossible  the 
exhibition  of  films  representing  current  events  wherein  the  name  or  pic- 
ture of  a  living  person  is  given,  whether  of  interesting,  instructive,  or 
elevating  events,  or  whether  introduced  for  the  purpose  of  courting 
publicity. 
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In  the  same  issue  of  the  Animated  Weekly  was  published  a  picture 
of  President  Hibben,  conferring  a  degree  upon  a  distinguished  foreign- 
er. Under  the  rule  of  law  announced  by  the  Special  Term,  if  such 
publication  was  without  his  written  consent,  the  defendant  is  guilty 
of  a  misdemeanor,  not  only  in  the  publication  of  this  picture,  but  in  the 
mention  of  the  name  of  President  Hibben,  in  the  descriptive  words 
which  appear  as  the  picture  is  presented.  The  defendant  would  be 
also  guilty  of  a  misdemeanor  by  exhibiting  the  picture  of  the  diplomat 
upon  whom  the -degree  was  bestowed,  and  also  guilty  of  a  misdemeanor 
in  showing  the  portrait  of  some  outsider  who  happened  to  be  within 
the  botmds  of  the  picture.  With  this  interpretation  of  the  statute  I 
cannot  agree. 

The  authorities,  so  far  as  they  discuss  the  question,  seem  to  mc  to 
be  in  entire  harmony  with  the  conclusion  which  I  have  reached.  In  the 
Jeffries  Case,  reported  67  Misc.  Rep.  570,  124  N.  Y.  Supp.  780,  Judge 
Whitney  writes  that  the  picture  of  a  person  is  not  used  for  trade  pur- 
poses, within  the  meaning  of  the  section,  when  used  merely  for  the 
dissemination  of  information  and  not  for  commerce  or  traffic.  This 
decision  has  been  approved  in  the  Colyer  Case,  reported  in  162  App. 
Div.  297, 146  N.  Y.  Supp.  999,  in  the  Second  Department,  where  it  was 
held  that  an  actress,  whose  portrait  was  published  in  a  weekly  periodi- 
cal without  her  consent,  but  not  for  advertising  purposes,  could  not 
recover  damages  under  the  act.  In  that  case  a  professional  diver  had 
had  her  picture  taken  in  costume,  which  was  produced  in  the  Police 
Gazette  without  her  consent,  together  with  other  vaudeville  actresses 
in  costume,  under  a  heading : 

"Five  of  a  Kind.  Most  of  Them  Adorn  tbe  Burlesqiie  Stage.  AU  of  Tbem 
are  Favorites  with  the  Bald-Ueaded  Boys." 

It  would  seem  that  if,  under  any  such  circumstances,  the  statute 
could  be  held  to  apply,  it  would  have  been  held  to  have  applied  in  that 
case ;  but  it  was  there  held  that  the  publication  was  not  within  the  act, 
as  for  advertising  or  for  trade  purposes. 

[2]  In  the  Binns  Case,  210  N.  Y.  51, 103  N.  E.  1108,  L.  R.  A.  191SC, 
839,  Anp.  Cas.  1915B,  1024,  the  presentation  was  not  of  pictures  actual- 
ly taken  at  the  time  of  the  occurrence  of  the  events  but  the  film  was 
taken  in  a  studio,  with  actors  dressed  for  the  occasion,  in  order  to  pre- 
sent a  representation  of  what  might  have  occurred.  It  was  held  to  be 
pure  fiction,  and  not  fact,  and  as  such  it  was  held  to  be  within  the  act, 
and  the  exhibition  of  that  film  was  enjoined.  In  that  case  Judge  Chase 
said  in  his  opinion : 

"It  would  not  be  within  the  evil  sought  to  be  remedied  by  that  act  to  con- 
strue it  80  as  to  prohibit  the  use  of  the  name,  portrait,  or  picture  of  a  living 
person  in  truthfully  recounting  or  portraying  an  actual  current  event,  as  is 
commonly  done  in  a  single  issue  of  a  regular  newspaper." 

The  representation  of  this  plaintiff  was  published  in  a  single  set  of 
films,  to  be  distributed  at  the  same  time  to  different  parts  of  the  coun- 
try as  a  news  item.  It  was  interesting  when  first  exhibited.  The  fact 
that  these  films  were  widely  distributed,  so  as  to  be  seen  by  many  peo- 
ple, cannot  make  the  offense  any  greater  than  would  be  the  offense  in 
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a  newspaper  with  a  large  circulation,  publishing  the  same  picture  or 
the  same  names  in  a  single  issue.  The  fact  that  the  picture  may  have 
been  seen  by  the  same  person  more  than  once  would  not  condemn  the 
publication,  because  a  single  issue  of  a  newspaper  is  often  seen  several 
times  by  the  same  person.  The  echibitor  of  these  fflms,  with  the  inter- 
est of  the  public  in  view,  is  not  going  to  exhibit  any  news  item  after 
the  interest  in  the  item  has  died  out.  The  fact  that  this  publication  is 
so  markedly  different  from  the  publication  which  is  recognized  as  the 
inspiration  of  the  passage  of  the  law  in  question  in  itself  furnishes  a 
strong  probability  that  it  is  not  within  the  prohibitive  act,  and  when 
the  right  to  an  injunction  and  to  damages  is  based  upon  an  act  made 
criminal  by  the  same  statute,  the  law  of  strict  construction  should  lead 
us  to  interpret  the  act  in  favor  of  the  party  charged  with  crime. 

[3]  A  further  question  arises  as  to  the  use  of  the  name  and  the  pic- 
ture of  the  plaintiff  upon  posters  used  to  advertise  this  exhibition.  If 
it  be  held  that  they  cannot  be  used  under  the  statute  for  the  purposes 
of  advertising  these  motion  pictures,  then  it  is  clear  that  they  cannot 
advertise  the  motion  pictures  at  all,  because  they  cannot  be  fully  ad- 
vertised, at  least,  without  giving  the  name  of  the  parties  represented. 
When  King  Albert  landed  in  New  York,  one  of  these  companies  pro- 
cured moving  pictures  of  the  landing.  Those  were  exhibited  the  same 
night  in  the  city  of  New  York,  and  upon  the  billboard  at  the  entrance 
of  the  theater  it  was  announced  that  pictures  of  the  landing  of  King 
Albert  were  to  appear  that  night.  Were  they  guilty  of  a  misdemeanor 
for  this  announcement?  If  the  conclusion  which  I  have  reached  upon 
the  other  branch  of  the  case  be  correct,  the  presentation  of  the  film  de- 
scribing that  landing  would  not  be.  against  the  spirit  of  the  act.  If 
so,  it  is  difficult  to  distinguish,  and  say  that  the  advertising  of  the  film 
with  the  simple  use  of  IGng  Albert's  name  constituted  a  crime.  If  the 
use  of  his  name  alone  in  advertising  the  film  did  not  constitute  a  crime, 
the  use  of  his  picture  would  be  no  more  criminal.  So,  in  the  case  at 
bar,  if  the  presentation  of  this  film  be  not  a  crime,  the  use  of  the  plain- 
tiff's name  or  picture  in  the  approach  to  the  theater  and  upon  the  bill- ' 
boards  in  front,  as  advertising  what  was  to  appear  upon  the  screen,  is 
I  think  incidental  to  the  exhibition  of  the  film  itself.  The  statute,  we 
think,  only  prohibits  advertising  with  respect  to  a  trade  falling  within 
the  scope  of  the  statute.  The  act  should  not  reasonably  be  construed 
to  prohibit  such  use  of  a  name  of  picture. 

The  appellants  also  challenge  the  holding  of  the  trial  court  that  the 
plaintiff  is  entitled  to  have  the  jury  assess  her  damages  as  matter  of 
right.  If  I  am  right  in  my  conclusion  that  neither  the  production  of 
the  film  nor  the  publication  of  the  name  or  posters  as  incidental  to  the 
production  of  that  film  is  within  the  prohibition  of  the  statute,  consid- 
eration of  this  question  becomes  unnecessary. 

The  judgment  appealed  from  should  be  reversed,  with  costs,  and  the 
complaint  dismissed,  with  costs.    Settle  order  on  notice. 

LAUGHUN  and  MERRELL,  JJ.,  concur. 

CLARKE,  P.  J.,  and  DOWLING,  J.,  dissent  as  to  the  poster  ad- 
vertisements* 
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PHINNBY  ▼.  ANDRUS. 

(Olty  Court  of  New  York,  Special  Term.    September  8, 1919.) 

Xi  DiVOBOX  ^S»277— PKOCfSDXJBK  TO  OBTAIN  ALOCONT  DUE. 

To  enforce  payment  of  accrued  alimony,  the  wife  cannot  bring  an  In- 
dependent action,  bat  must  proceed  by  sequestration  and  contempt  pro- 
ceedings, under  CJode  Olv.  Proc.  Sf  1771,  1772. 

2.  Husband  and  wifk  ^=»270(1) — Sum  dub  wife  undeb  sepabation  aobee- 
ment  assignable. 

Wiiere  husband  defaults  in  payments  under  a  separation  agreonent* 
divorced  wife  may  assign  her  cause  of  action  therefor. 

8.  Pleading  €s»311 — ^Insteuhbnts  befebbbd  to  as  PABir  or  ookplaint. 

Any  facts  recited  in  a  contract,  made  part  of  a  complaint  and  referred 
to  therein,  are  to  be  considered  as  alleged  in  the  complaint. 

4.  Husband  and  wife  ^s>281 — ^When  wife  assignino  bight  or  aotion  undeb 

SEPABATION  AGBEEMENT  UNNECESSABT  PABTT  THEBETO. 

Where  husband  defaults  in  a  payment  under  a  separation  agreement, 
and  wife  assigns  her  cause  of  action,  the  assignee  need  not  join  the  wife  as 
a  party  in  a  suit  by  him  against  the  husband. 

5.  HUSBilLND  AND  WIFE  ^=>281 — ALLEGING  PEBFOBMANCB  OF  SEPARATION  AGBEE- 

MENT PEBMITS  PBOOF  THAT  WIFE  HAS  NOT  BEMABBIED. 

Under  allegation  that  wife  had  duly  performed  all  conditions  of  the 
agreement,  in  action  by  assignee  of  claim  of  wife  against  husband  for  pay- 
ments due  her  under  a  separation  agreement,  which  was  made  a  part  of 
the  complaint,  plaintiff  could  show  that  wife  had  not  remarried  at  time 
payment  became  due. 

Action  by  Horace  A.  Phinney  against  Harry  W.  Andrua.  On  mo- 
tion hy  plaintiff  and  cross-motion  by  defendant  for  judgment  on  the 
pleadings.  Plaintiff's  motion  granted,  and  defendant's  motion  de- 
nied, with  leave  to  withdraw  demurrer  and  answer. 

Young  &  Hughes,  of  New  York  City,  for  plaintiff. 
Austin  &  Abruzzo,  of  New  York  City  (Arnold  O.  Schramm,  of  New 
York  City,  of  coimsel),  for  defendant. 

FINELITE,  J.  These  are  cross-motions.  The  defendant  demurs 
to  the  amended  complaint  upon  the  ground  that  it  does  qpt  state 
facts  sufficient  to  constitute  a  cause  of  action ;  that  there  is  a  defect 
of  parties  plaintiff,  in  that  plaintiff's  assignor  is  a  necessary  party  to 
the  action,  and  has  not  been  made  a  party  herein;  and  that  plaintiff 
has  not  legal  capacity  to  sue,  in  that  the  separation  agreement  armexed 
to  the  complaint,  and  made  part  thereof,  shows  upon  its  face  that  the 
alleged  contract  between  the  defendant  and  his  wife  (plaintiff's  as- 
signor) was  personal  to  her,  and  the  right  to  receive  pa)rment  of  the 
amounts  stipulated  thereunder  was  and  is  not  assignable  by  her.  Plain- 
tiff moves  for  judgment  on  the  pleadings,  and  the  defendant  makes  a 
cross-motion  for  judgment  in  his  favor,  thus  bringing  up  the  demurrer 
for  decision. 

The  action  is  predicated  upon  a  written  agreement  entered  into  be- 
tween the  defendant  and  his  wife  (plaintiff's  assignor),  wherein  said 
persons  agreed  to  live  separate. and  apart  from  each  other  during  their 
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natural  lives ;  the  def endaat  promising  to  pay  of  cause  to  be  paid  to 
his  said  wife  the  etan  of  $70  between  the  1st  and  10th  of  each  and 
every  month,  and  the  said  payments  to  be  made  by  checks  to  be  for- 
warded by  him  to  her  at  Iter  place  of  residence,  and  the  plaintiff's 
assignor  agreeing  to  take  in  full  satisfaction  for  her  support  and  main- 
tenance the  said  sum  of  $70  a  month,  payable  as  aforesaid.  Defend- 
ant failed  to  make  the  payment  due  in  August,  1917,  and  also  failed 
to  make  the  payments  due  in  the  10  succeeding  months.  This  action 
is  brought  to  recover  for  siiatid  defaulted  payments,  which  were  assigned 
to  Ihis  plaintiff  before  the  commencement  of  this  action,  and  after 
their  accrual. 

[1]  The  defendant  urges  in  support  of  his  demurrer  and  his  motion 
for  judgment  that  the  right  to  recover  said  moneys  is  not  assignable. 
There  is  a  distinction  between  alimony  awarded  pursuant  to  judicial 
decree  and  an  agreed  sum  due  and  payable  under  an  agreement  of 
separation  between  husband  and  wife.  In  the  former  instance  the 
remedy  is  to  enforce  the  payment  of  alimony  thus  awarded  according 
to  the  remedies  granted  by  sections  1771  and  1772  of  the  Code  of  Civil 
Procedure  by  sequestration  proceedings,  and  if  no  property  can  be 
found,  upon  his  failure  to  pay  the  accrued  alimony  awarded,  then  to 
move  to  punish  him  as  for  a  contempt.  Such  remedies  are  exclusive, 
and  therefore  no  separate  action  may  be  brought  for  the  recovery  of 
alimony  thus  awarded.  Jacobson  v.  Jacobson,  85  Misc.  Rep.  253^  148 
N.  Y.  Supp.  34. 

[2]  There  is  no  action  pending  between  said  husband  and  wife,  and 
said  money  now  due  and  payable  became  so  pursuant  to  an  agreement 
between  them.  The  right  of  plaintiffs  assignor  to.  said  money,  for 
the  recovery  of  which  this  action  is  brought,  is  a  chose  in  action,  and 
is  assignable.  Matter  of  Thrall,  12  App.  Div.  235,  42  N.  Y.  Su^).  439, 
affirmed  153  N.  Y.  644,  47  N.  E.  1111. 

[3,  4]  The  separation  agreement  is  made  part  of  the  complaint  and 
referred  to  therein,  and  any  facts  recited  in  such  instrument  are  to  be 
considered  as  alleged  in  the  pleading.  Slack  v.  Heath,  4  E.  D.  Smith, 
95,  109,  aflSrmed  by  Court  of  Appeals,  June,  1860,  not  reported.  The 
right  to  the  payment  of  this  mone)r  is  assignable  by  the  wife,  and  this 
action  is  properly  brought  by  plaintiffs  assignor. 

[5]  The  objection  made  by  the  defendant  that  there  is  no  allegation 
that  the  plaintiffs  assignor  has  not  remarried  is  met  by  the  allegation 
that  she  has  duly  performed  all  the  conditions  of  said  agreement  on 
her  part  to  be  performed ;  under  such  an  allegation,  performance  on 
her  part  and  that  she  had  not  remarried  before  the  amount  had  become 
due  and  payable,  may  be  shown.  Spence  v.  Woods,  134  App.  Div. 
182,  118  N.  Y.  Supp.  807,  and  Winter  v.  Winter,  191  N.  Y.  462,  84 
N.  E.  382,  16  L.  R.  A.  (N.  S.)  710. 

Plaintiff's  motion  for  judgment  on  the  pleadings  is  granted,  with 
$10  costs,  with  leave  to  the  defendant  to  withdraw  his  said  demurrer 
and  serve  an  answer  herein  within  six  days  after  service  of  a  copy  of 
the  order  hereon,  with  notice  of  entry  thereof,  upon  pa)rment  of  said 
costs;  and  the  motion  of  defendant  on  the  pleadings  in  his  favor  is 
denied,  with  $10  costs,  with  leave  to  withdraw  said  demurrer  and 
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Bcrve  an  answer  within  six  days  after  service  of  a  cop^y  of  the  order 
hereon,  with  notice  of*  entry  thereof  on  payment  of  said  costs. 
Orders  on  both  motions  signed  and  filed* 


(109  Misc.  Rep.  276) 

In  re  SHONTS*  ESTATBL 

(Surrogate's  Court,  New  York  County.    Noyember  19,  1919.) 

1.  BZEOtrrOBS  and  ADiaNISTRATORS  ^3>22<3) — ^TlOCPOBART  afpointmeut;    ya- 

CATION  OF  ORDER  AND  STAT  OF  INTE8TATB  PROCEEDINGS  ON  FUJNO  OF  WIU« 

On  the  filing  of  a  formal  will,  with  petition  for  probate,  after  the  desig- 
nation of  the  widow  as  temporary  administratrix  in  proceedings  based  <m 
intestacy,  in  which  no  letters  have  been  issued,  the  Surrogate's  Court  has 
inherent  power,  even  under  the  Practice  Act,  to  vacate  the  designation 
and  stay  the  proceedings  until  the  issue  of  testacy  is  determined,  and  is 
bound  to  do  so  on  its  own  motion,  without  petitiCHi,  under  section  2569. 

2.  EXECm-ORS  AND  ADMINISTRATORS  ^S»22(3)— -APPOINTHSNT  OF  TKMPOBAKT  AD- 

MINISTRATOR. 

Upon  an  application  in  contested  probate  proceedings  for  the  appoin^ 
ment  of  a  temporary  administrator,  the  court  is  not  at  liberty  to  look 
at  the  particular  provisions  of  the  will  for  the  purpose  of  weighing  the 
equitable  or  moral  rights  of  the  beneficiaries. 

8.  EXECTTTORS  AND  ADMINISTRATORS  ^=»22(1)— TEMPORARY  APPOINTMENT;     WID- 
OW'S RIGHT  TO  APPOINTMENT. 

Where  the  designation  of  the  widow  as  temporary  administratrix  in  an 
intestate  proceeding  is  vacated  on  the  filing  of  a  formal  will  for  probate, 
a  solvent  and  uninterested  executor,  instead  of  the  widow,  will  be  ap- 
pointed temporary  administrator  pending  the  contest  In  the  proceedings 
to  probate  the  wiiL 

In  the  matter  of  the  estate  of  Theodore  P.  Shonts,  deceased.  Hear- 
ing on  order  to  show  cause  why  an  order  designating  the  widow  as 
temporary  administratrix  should  not  be  annulled,  and  the  executors 
named  in  will  be  granted  temporary  administration  pending  will  con- 
test. Order  vacated,  and  one  of  the  executors  named  as  temporary 
administrator. 

Cornelius  J.  Sullivan,  of  New  York  City,  for  executors. 
Warren  Dixon  and  George  W.  Files,  both  of  New  York  City,  for 
respondent. 

FOWLER,  S.  This  matter  comes  on  for  hearing  on  an  order  to 
show  cause  ( 1 )  why  my  order  designating  Mrs.  Shonts  as  temporary 
administratrix  should  not  be  annulled;  and  (2)  why  temporary  ad- 
ministration pending  the  contest  in  the  proceeding  to  probate  the  will 
of  the  late  Theodore  Shonts  should  not  be  granted  to  the  executors 
named  in  said  will. 

[1]  It  appears  that  an  order  granting  temporary  letters  of  admin- 
istration was  made  by  me  to  the  widow  in  a  course  of  administration, 
and  on  the  judicial  proof  and  assumption  tliat  there  was  no  will.  No 
letters  to  Mrs.  Shonts  have  been  issued,  and  nothing  further  has  been 
done  in  the  proceeding  based  on  an  alleged  intestacy.  Since  then  an 
executed  will  in  writing  appears,  and  is  placed  on  file,  with  a  petition 
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for  its  probate.  This  tremendous  fact  in  law  alters  the  situation  when 
Mrs.  Shonts  was  first  named  receiver  in  a  course  of  administraticai. 
When  a  will  is  produced  in  tHis  court,  with  a  petition  for  its  probate, 
the  jurisdictional  requisite  for  an  administration  proceeding  ceases 
ipso  facto.  There  can  be  no  presumption  by  the  surrogate  that  the 
will  so  produced  is  at  this  stage  invalid.  The  mere  production  of  a 
formal  will  in  courts  of  this  character  is  and  always  has  been  a  fact 
of  great  legal  consequence,  even  before  probate.  It  absolutely  pre- 
cludes the  issuance  of  letters  in  a  course  of  administration  on  the 
ground  of  intestacy.  In  England,  with  its  similar  laws,  the  mere  sug- 
gestion of  a  will,  without  other  proof,  defeats  a  grant  of  any  adminis- 
tration for  intestacy. 

It  is  certainly  anomalous  to  proceed  in  a  course  of  administration 
after  a  will  is  produced.  Matter  of  Mayer's  Estate,  84  Misc.  Rep.  at 
page  10,  145  N.  Y.  Supp.  665.  Much  of  the  probate  law  of  this  coun- 
try was  formulated  before  the  dominant  and  institution  making  ele- 
ment of  our  population  migrated  here.  This  great  law  tiiey  brought 
with  them,  and  it  alone,  in  the  judgment  of  many,  has  enabled  our 
political  institutions  and  Constitutions  to  operate  with  success  in  our 
national  domain.  Had  it  not  been  for  the  common  law,  national  de- 
velopment would  have  pursued  other  lines  less  successful. 

In  modem  times  in  this  state  it  is,  as  I  fear,  too  much  the  habit  to 
assume,  counter  to  that  common  law,  that  the  production  of  a  will  be- 
fore probate  is  a  mere  formality,  and  a  matter  of  no  legal  consequence 
whatever  until  probate.  It  is  not  a  correct  assumption  to  assume  that 
the  production  in  this  court  of  an  executed  will  in  writing  is  of  no  le- 
gal consequence  before  the  will  is  subjected  to  judicial  scrutiny  and 
final  judgment. 

The  idea  that  such  a  will  is  in  the  first  instance  dependent  for  its 
validity  only  on  the  subsequent  action  of  courts  of  probate,  or  the 
chance  verdicts  of  common  juries,  now  allowed  therein,  is  not  cor* 
rect  Such  a  conception  belittles  the  inherent  effect  of  the  most  sol- 
emn instrument  of  conveyance  known  to  the  law.  This  too  common 
idea  gives  rise  in  this  country,  I  think,  to  many  speculative  suits  to 
annul  the  effect  of  testators'  wishes,  and  this  is  not  consonant  with 
the  rteiarkable  affection  for  law  and  order  which  the  people  of  this 
country  in  other  respects  eichibit  in  a  greater  degree  than  the  people 
of  other  countries.  The  result  of  this  aberration  is  that  in  this  coun- 
try, and  in  this  state  in  particular,  "will  cases,"  so  called,  are  far  more 
common  than  in  oilier  great  cotmtries. 

At  common  law  a  will  did  not  depend  on  probate  for  its  validity,  and 
before  probate  there  were  certain  presumptions,  such  as  of  animus 
testandi,  which  flowed  from  the  mere  production  of  the  will  of  a  tes- 
tator. Unfortunately  a  presumption  of  animus  testandi  is,  as  I  point- 
ed out  in  a  recent  case  (Matter  of  Paez's  Estate,  107  Misc.  Rep.  586, 
176  N.  Y.  Supp.  751),  now  postponed  in  this  state  until  after  proof 
of  the  statutory  requirements  (Matter  of  Foley's  Will,  76  Misc.  Rep. 
at  page  171,  136  N.  Y.  Supp.  933 ;  Matter  of  Gedney,  142  N.  Y.  Supp. 
161).  That  is  to  say,  it  is  postponed  if  the  will  is  a  mere  testament,  or, 
in  other  words,  when  it  purports  to  convey  personal  estate  alone.    It 
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is  still  to  some  extent,  as  at  common  law,  otherwise  when  the  will  is 
a  conveyance  of  realty.  No  probate  is  necessary  for  a  will  of  real 
estate,  except  sub  modo  as  to  certain  subsequent  purchasers  of  the 
realty,  without  notice  of  the  will.  Matter  of  Conneirs  Will,  75  Misc. 
Rep.  at  page  577,  136  N.  Y.  Supp.  166. 

Even  if  a  will  is  of  personalty  only,  the  titles  of  the  executors  flow 
from  the  will,  and  not  from  the  probate,  as  I  have  often  pointed  out, 
not  only  in  Matter  of  Kennedy's  Will,  106  Misc.  Rep.  at  page  219,  174 
N.  Y.  Supp.  429,  and  in  Matter  of  Ripley,  101  Misc.  Rep.  468,  167  N. 
Y.  Supp.  162,  but  in  many  other  adjudications.  It  is  for  this  reason^ 
among  many  others,  that  I  have  been  always  opposed  to  a  practice 
of  appointing  others  than  executors  nominated  in  the  will  the  custo- 
dians of  estates  of  the  dead  pendente  lite.  The  executors  chosen  by 
a  dead  person  himself  should  always  be  preferred  for  receivers  pen- 
dente lite  in  probate  cases,  tmless  there  is  some  overwhelming  necessi- 
ty to  look  elsewhere. 

But  it  is  contended  by  eminent  and  very  learned  counsel,  Mr.  Griggs, 
who  appeared  for  the  widow  of  testator,  that  the  court  is  without  pow- 
er to  vacate  its  prior  designation  of  Mrs.  Shonts,  even  though  such 
designation  was  based  on  a  wrong  assumption  by  the  court  that  there 
was  no  will,  and  it  is  also  claimed  that  such  vacatur  may  be  made  only 
on  a  petition  and  citation.  Section  2569,  C.  C.  P.  Had  Mrs.  Shonts 
received  letters  on  her  application,  this  mi^ht  possibly  be  so,  but  she 
has  not  received  letters.  I  do  not  say  that  it  is  so,  even  if  she  had  re- 
ceived letters,  for  tiiere  are  other  sections  of  the  Code  to  be  consid- 
ered, notably  subdivision  6  of  section  2490,  Code  of  Civil  Procedure. 
And  see  Matter  of  Smith's  Estate,  65  Misc.  Rep.  417, 121  N.  Y.  Supp, 
1087. 

The  jurisdiction  and  procedure  of  this  court  in  proceedings  not 
based  on  a  will  are  quite  distinct  from  its  jurisdiction  and  procedure 
where  a  will  is  produced  and  offered  for  probate.  To  affirm  that  the 
court  must  proceed  in  a  course  of  administration,  based  on  intestacy, 
even  after  a  will  is  produced  in  this  court,  would  be  to  affirm  an  anom- 
aly in  courts  of  this  character.  On  the  contrary,  its  jurisdiction,  if 
based  on  alleged  intestacy,  ceases  when  the  matter  becomes  apparent- 
ly one  of  testacy.  When  a  will  appears  the  court  is  bound  of  its  own 
motion  to  stay  the  proceeding  based  on  such  wrong  assumption  until 
the  allegation  of  testacy  is  regularly  disposed  of  in  the  prescribed 
course  of  judicial  procedure. 

In  consequence  of  the  production  of  a  will  in  this  court  I  am  bound 
of  my  own  motion,  to  revoke  the  designation  of  Mrs.  Shonts  allowed 
in  the  course  of  administration,  and  I  so  do.  Any  court  of  record 
has  the  power  to  recall  its  mere  designation  when  a  process  or  pro- 
cedure to  appoint  is  not  completed. 

It  is  quite  true  that  it  is  often  said,  as  in  this  case,  that  the  powers 
of  this  court  are  strictly  statutory.  But  this  is  true  only  in  part,  and 
it  is  equally  true  of  all  American  courts.  There  are  no  courts  in  this 
country  possessed  of  a  jurisdiction  by  virtue  of  the  common  law  alone, 
except  it  be  some  old  courts  of  the  public  markets  called  "pie  poudre" 
courts.    These  once  existed  here  for  a  time.    The  jurisdiction  of  all 
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American  courts  is  defined  in  some  organic  act  transferring  an  older 
jurisdiction,^  The  transfer  of  the  jurisdiction  necessarily  carries  with 
it  the  judicial  powers  incident  to  the  jurisdiction  unless  restrained. 
What  is  g^rally  meant  by  the  contention  in  question  is  that,  where 
a  statute  directs  a  court  of  this  character  to  proceed  in  one  way,  it 
may  proceed  in  no  other.  But  the  Practice  Act  of  this  court  (chapter 
18,  C.  C.  P,)  does  not  pretend  to  provide  for  all  cases,  and  it  is  doubt- 
ful if  it  provides  for  the  precise  state  of  facts  I  have  mentioned  above. 
That  I  have  an  inherent  power  to  recall  my  designation  of  Mrs.  Shonts 
as  temporary  administratrix,  or  to  stay  her  proceeding  as  such,  I  make 
no  doubt,  for  the  cause  has  now  become  one  in  a  course  of  testacy, 
thus  superseding  all  former  steps  on  this  estate. 

Let  me  remark  at  this  point  that  the  present  Revised  Practice  Act 
for  this  court  (chapter  18,  C.  C.  P.)  has  become  inadequate  for  the 
largely  extended  modem  jurisdiction  now  invested  in  this  court.  The 
court  is  now  invested  by  recent  laws  with  much  equitable  jurisdiction 
formerly  exercised  by  the  chancellors  of  this  state,  and  with  much 
legal  jurisdiction  formerly  exercised  by  our  old  courts  of  law.  The 
grant  of  such  additional  powers  to  this  court  ipso  facto  carries  with 
it  the  judicial  powers  ordinarily  invested  in  those  who  formerly 
exercised  the  jurisdictions.  To  grant  such  additional  jurisdiction, 
and  then  to  continue  to  insist  that  the  court  is  circumscribed  by  an 
old  Practice  Act,  intended  for  a  different  and  more  confined  jurisdic* 
tion,  or  to  insist  that  the  old  act  continues  to  govern  exclusively  the 
new  jurisdiction  conferred,  would  be  to  embarrass  litigants  in  many 
cases. 

If  the  Legislature  intended  that  result,  which  I. do  not  contempdate, 
they  are  in  the  position  of  one  who,  having  builded  a  great  and  state* 
ly  house  in  an  old  field,  leaves  as  this  only  approach  to  it  the  poor  path 
,which  formerly  led  to  a  demolished  hut,  superseded  by  the  new  struc- 
ture. But  by  these  last  remarks  I  refer  largely  to  the  newly  extended 
Jurisdiction  of  this  court  when  it  sits  in  the  newly  transferred  courses 
of  equity  and  law,  ilnd  not  to  our  probate  jurisdiction,  which  is  very 
ancient,  and  may  well  be  limited  in  its  exercise,  as  was  intended  doubt- 
less by  the  old  Practice  Act.  But  even  imder  the  old  act,  as  revised, 
I  have  power  to  annul,  as  I  said,  my  mere  designation  in  an  order  of 
Mrs.  Shonts,  mistakenly  made  in  the  course  of  the  procedure  relative 
to  intestacy,  and  I  am  so  bound  to  do.  This  is  also  the  course  uni- 
versally adopted  in  the  probate  courts  of  other  common-law  coun- 
tries. Such  a  course  is  the  only  one  consonant  with  reason  and  the 
orderly  administration  of  justice. 

[2,  3]  We  come,  then,  next  .to  the  application  for  the  appointment 
of  temporary  administrators  in  the  proceeding  for  probate.  It  is  ar- 
gued that  the  claims  of  the  widow  are  superior  to  the  claims  of  one 
not  a  widow.  This  is  of  course  a  fundamentally  correct  proposition  in 
law  and  in  fact ;  but  the  one  not  a  widow  is  making  no  claim  to  be 
appointed  temporary  administratrix.  The  claim  is  by  an  executor 
named  in  the  will.  I  cannot  weigh,  at  this  stage  of  the  contest,  the 
equitable  or  moral  rights  of  any  one  named  in  the  ^ill  as  legatee  or 
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devisee.    It  is  quite  unnecessary  for  any  present  purpose  so  to  do,  and 
the  law  wisely  precludes  it. 

On  an  application  in  a  contested  probate  proceeding  for  the  appoint- 
ment of  receivers,  now  designated  in  this  court  "temporary  adminis- 
trators," the  court  is  not  at  liberty  to  look  at  the  particular  provisions 
of  the  will  propounded.  The  power  of  courts  to  inspect  all  documents 
— ^wills  included — ^is,  contrary  to  popular  notions,  a  very  limited  one. 
Surrogates  are  not  at  liberty  to  rummage  at  their  pleasure  througb 
the  contents  of  wills  propounded  for  probate.  It  is  only  on  the  ac- 
tual trial  of  a  contested  probate  and  after  evidence  given  that  the 
surrogate  may  look  at  particular  provisions  of  the  alleged  will  offer- 
ed for  probate,  and  then  only  when  it  is  claimed  that  such  provisions 
on  their  face  bear  evidence  of  mental  incompetency  of  the  testator,  or 
where  fraud  is  charged  and  the  will  bears  evidence  of  that  charge* 
A  charge  of  fraud  or  duress  concerning  a  document  proceeded  on  al- 
ways brings  that  writing  in  evidence  on  the  trial  of  the  issues,  and 
then  it  is  regularly  before  the  court,  but  not  before  trial. 

Of  course;  in  a  case  for  construction  of  a  will,  which  this  is  not, 
the  instrument  to  be  construed  is  brought  into  court  for  that  purpose, 
and  it  is  then  regularly  before  the  court.  So  on  an  application  before 
probate  to  expunge  matter  in  a  will  alleged  to  be  too  scandalous  to  be 
recorded,  the  surrogate  may  look  into  the  will,  after  proof  of  the  will, 
to  -determine  the  matter  proper  for  recording.  As  a  probate  proceed- 
ing is  one  in  rem,  and  the  res  is  actually  brought  into  court  and  pro- 
ceeded on,  the  power  of  the  surrogate  to  look  at  the  writing  produced 
is  perhaps  somewhat  greater  than  it  is  in  other  tribunals  of  a  purely 
legal  or  equitable  nature.  But  the  instances  noted  are  about  all  the 
occasions  I  now  recall  offhand  when  the  surrogate  may  consider  at 
large  the  contents  of  wills  produced  in  this  court  for  probate.  At  this 
time  this  case  falls  within  none  of  the  rules  stated,  and  the  court  will 
not  on  this  application  look  at  the  contents  o£  the  will  of  Mr.  Shonts 
further  than  I  indicate  in  this  opinion. 

Argument  is  advanced,  in  substance,  that  a  certain  l^cy  or  devise 
in  the  will  is  not  legal  or  proper.  The  surrogate  at  this  stage  of  the 
will  contest  cannot,  as  stated,  pass  on  the  legsdity  of  particular  provi- 
sions of  Mr.  Shonts'  will.  The  instrument  must  be  proved  before 
such  an  investigation  as  that  can  be  undertaken  by  the  siurrogate. 

Nor  can  the  surrogate  at  any  stage  of  the  probate  proceeding  pass 
upon  mere  ethical  claims  of  those  contestants  who  allege  impropriety 
in  certain  provisions  of  the  will.  The  surrogate  is  not  censor  morum. 
The  propriety  of  particular  devises,  legacies  or  bequests  is  never  for 
the  surrogate.  Their  legality  only  may  be  brought  before  him  on  or 
after  a  trial,  not  before. 

At  this  stage  of  this  probate  proceeding  but  just  begun  the  court  can 
see  only  that  an  instrument  in  writing,  apparently  on  its  face  execut- 
ed in  conformity  with  the  statute  of  wills,  is  propounded  for  probate, 
that  a  contest  over  it  has  arisen,  and  that  pending  the  trial  the  appoint- 
ment of  receivers,  aliter  "temporary  administrators,"  is  asked.  For 
such  purpose  the  surrogate  may  ascertain  who  are  the  executors  nam- 
ed in  the  will,  and  he  is  even  at  liberty  to  read  their  names  at  this 
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Stage  of  the  proceeding,  for  the  ptupose  of  taking  cognizance  of  their 
persons  on  Ac  application  for  the  appointment  of  receivers.  Fur- 
ther than  that  he  may  not  go. 

While  the  court  must  shut  its  eyes  to  particular  provisions  of  the 
propounded  paper  at  this  state  of  the  contest,  it  is  not  so  blind  that  it 
cannot  see  what  all  the  rest  of  the  world  is  permitted  to  see.  It  can- 
not ignore,  for  example,  charges  placed  before  it  on  argument.  In 
regard  to  these  charges,  I  may  be  allowed  to  point  out,  however,  that 
the  argument  made  from  them  is  not  sound.  A  bequest  or  devise  of 
residuary  to  a  friend  of  the  testator,  not  of  his  family,  is  not  of  itself 
evidence  of  anything  except  a  bequest.  The  court  cannot  assume  its 
illegality,  much  less  its  impropriety.  Circumstances  may  be  shown 
on  the  trial  which  will  JHistify  both  the  legality  and  the  propriety  of 
the  l^acy.  I  cannot  now  know  what  will  ht  proved  on  the  trial.  The 
gift  of  the  residue  may  be,  and  probably  is,  a  very  trifling  sum,  and 
in  that  event  the  alleged  impropriety  ceases.  If  it  shall  appear  that 
the  main  estate,  which  is  not  by  modern  standards  large,  passes  or  has 
passed  to  testator's  own  family,  and  only  a  trifle  to  one  not  of  his 
family,  the  situation  bruited  about  out  of  doors  by  quid  nuncs  will  be 
quite  changed.  Even  if  the  bequest  of  the  residuary  prove  considera- 
ble, the  legal  situation  will  not  be  altered,  if  the  testator  was  of  sound 
mind  and  competent  to  make  a  will,  and  there  wa^  no  overreaching  or 
fraud  practiced  on  him.  The  law  at  last  is  always  kind  in  its  assump- 
tions raised  before  trial  of  issues  of  fact;  it  cannot  assume,  what  ir- 
responsible laymen  too  often  assume,  impropriety  in  legacies  which 
may,  in  due  course,  be  reconciled  with  propriety. 

I  am  not  apologizing,  and  am  not  obligated  td  apologize,  for  partic- 
ular provisions  of  this  or  any  will  oflfered  for  probate.  All  kinds  of 
people  make  wills;  the  modem,  untutored,  and  aggressive  type  of 
people  of  aflPairs,  often  so  oflFensive  to  the  old-fashioned  monogsmious 
traditions  of  this  cotmtry,  may  make  wills  as  freely  as  great  gentle- 
men of  better  traditions,  habits,  and  training.  The  law  does  not  con- 
fine the  power  of  making  wills  to  those  possessed  of  a  good  sense  of 
propriety.  The  surrogate  cannot  undertake,  and  indeed,  is  prohibited 
from  considering,  the  mere  propriety  of  legacies.  Every  kind  of  cit- 
izen has  and  may  have  his  own  notions  of  the  amenities  of  life  and  he 
may  express  them  in  his  will,  for  if  of  sound  and  disposing  mind  he 
may  by  the  law  of  the  land  do  what  and  how  he  likes  with  his  own, 
subject  to  certain  rules  of  law,  regarding  perpetuities  and  future  es- 
tates, not  necessary  to  mention  here. 

It  has  been  my  tmiform  practice,  while  here,  to  nominate  for  tem- 
porary administrators  (who  are  really  the  receivers  of  this  court)  in 
all  contested  probates  the  executors  named  in  the  will,  and  if  this  is 
not  possible,  I  name  a  trust  company.  It  is  my  firm  belief  that  the 
appointment  of  the  executors  named  in  a  will  as  temporary  adminis- 
trators during  contested  probates  is  not  only  more  economical  for 
suitors  and  estates  in  ninety-nine  cases  out  of  a  hundred,  but  more 
consonant  with  the  dignity  of  a  court  of  this  character.  The  intrusion 
of  nominees  of  the  court,  strangers  to  the  dead,  very  distasteful  to 
the  inhabitants  of  this  state,  should  be  as  rare  as  possible  in  this  court 
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if  people  of  property  are  to  continue  to  fed  at  ease  and  in  security  in 
this  state. 

The  only  cases  where  the  nominated  executors  cannot  be  so  api)oint- 
ed  receivers  pendente  lite,  is,  I  think,  where  the  executor  is  shown  to 
have  drafted  the  disputed  will  and  takes  a  benefit  therefrom,  or  where 
he  is  shown  to  be  a  person  of  doubtful  solvency  or  character,  or  where 
he  is  charged  under  oath  with  undue  influence  or  with  fraud  in  the 
procurement  of  the  will  itself.  In  such  cases  it  has  been  my  reluctant 
practice,  even  when  the  executors  were  of  the  highest  repute,  and 
when  I  believed  the  charges  under  oath  likely  to  prove  unfounded,  to 
name  a. trust  company  as  temporary  administrator  or,  in  other  words, 
receiver  pendente  lite.  In  most  contested  probates  the  executor  has 
no  interest  and  nothing  to  do  with  the  creation  of  the  will,  and  in 
such  cases  should  always  be  appointed  temporary  administrator,  as 
then,  in  the  event  of  ultimate  probate  (which  most  always  results) 
double  fees  and  charges  are  saved  for  the  estate. 

The  will  of  Mr.  Shonts,  I  observe,  names  two  gentlemen  as  his 
executors  and  a  trust  company  in  good  standing.  The  two  gentle- 
men named  virtually  renounce.  There  is  not  any  good  and  sufficient 
reason  advanced  why  the  other  executor,  the  trust  company,  a  solvent 
state  corporation,  should  not  be  named  temporary  administrator  in 
conformity  with  my  usual  practice.  The  argument,  so  courteously 
and  firmly  advanced  by  Mr.  Griggs,  the  learned  counsel  for  Mrs. 
Shonts,  that  the  temporary  administrator  should  be  a  stranger,  is  an 
argument  which^  if  pressed  to  extremes,  would  always  be  an  excuse 
for  excluding  executors  named  in  a  will.  If  such  exclusion  were  to 
become  the  universal  practice  in  this  state,  I  know  that  if  I  were  a 
very  rich  father  of  a  family  living  here,  and  regardful  of  my  succes- 
sion, I  should  immediately  choose  a  state  for  a  domicile  where  that 
practice  was  not  allowed  to  prevail. 

It  is  in  the  interest  of  all  concerned  that  the  trust  company  named 
as  executor  in  Mr.  Shonts'  will  should  be  named  as  temporary  ad- 
ministrator pending  the  contested  probate  proceeding,  and  it  is  so 
named.  Settle  oroer  accordingly  before  me,  enumerating  with  par- 
ticularity all  papers  used  on  the  motions. 


(100  Misc.  Bep.  287) 

In  re  PHRANER  et  aL 

In  re  LAKE'S  WILU 

(Surrogate's  Court,  New  York  CJounty.    November  18,  1919.) 

1.  WiLM   ^=»634(10) — CoNSTBUCTION;     VEStlNO    of   BEMAUTDEB   on   IJFB   lEW- 

ant'b  death. 

win  creating  trust  for  benefit  of  testator's  wife  and  son,  and  direcdns 

that  "from  and  after  the  death  of  both  my  wife  and  my  said  son  I  give 

*    ♦    *    the  said  share  to  the  heirs  at  law  of  my  said  son/*  held  to  vest 

future  estate  In  son's  heirs  at  time  of  son's  d^ath,  on  son  predeceasing 

•  wife,  and  not  to  postpone  vesting  until  wife's  death. 

2.  Wills  ^»629--C0NSTRucnoN ;   vestei*  ^futube  estates. 

Constraction  of  will  which  favors  vested  futute  estates  win  be  prefieried. 

^=»For  other  cases  see  same  topic  &  KEY-NUMBER  in  all  Key-Numbered  Digests  ft  Indexes 
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8w  W1L14  ^Es»606<2) — GoNBTBUcnoN ;  son's  stepbbothxb  withxw  tebms  "seirs 

AT  U^W"  AKD  "next  OF  KIN." 

Where  will  created  a  trust,  with  remainder  over  to  testator's  son's 
"heirs  at  law,"  son's  stepbrother  was  entitled  to  participate  in  remainder 
under  Decedent  Estate  Law,  §§  90,  9S,  though  not  of  the  blood  of  testator, 
and  though  share  bequeathed  was  i)ersonalty;  the  stepbrother  being 
t>oth  heir  at  law  and  next  of  kin  of  the  son,  and  the  terms  "heirs  at  law*' 
and  ''next  of  kin"  often  being  used  interchangeably. 

[Ed.  Nota — For  other  definitions,  see  Words  and  Phrases,  First  and 
Second  Series,  Heirs  at  Law ;  Next  of  Kin.] 

4.  CouKTs  ^s»201 — Jurisdiction  of  sitbbogatb  to  dbtebminb  validity  of  as- 

SIGNinCNT   OF  VESTED  BEMAINDEB. 

Where,  on  judicial  settlement  of  the  account  of  proceedings  of  executors 
and  testamentary  trustees,  It  Is  daimed  that  assignment  of  vested  re- 
mainder is  void,  because  usurious,  surrogate  has  jurisdiction  to  pass  upon 
validity  of  assignment  and  existence  of  usury;  the  proper  method  of 
raising  the  Issue  in  such  case  being,  in  view  of  Code  Civ.  Proc.  §S  521,  2519, 
for  the  respondents  who  urge  usury  in  their  answers  to  serve  their 
pleadings  with  cross-notice  upon  other  parties  who  may  be  affected  by  ad- 
judication of  such  issue,  and  for  court  thereupon  to  set  date  for  hearing. 

5.  Wills  «=»487(1)— Constbuction  ;    extbinbio  evidence. 

Extrinsic  evidence  is  not  admissible  to  show  testator's  Intention,  where 
there  is  no  patent  ambiguity,  where  terms  used  by  testator  are  technical, 
and  where  evidence  offered  cannot  explain,  and  can  only  contradict,  tes- 
tator's meaning. 

In  the  jpatter  of  the  judicial  settlement  of  the  account  of  proceedings 
of  Francis  S.  Phraner  and  others,  as  executors  and  testamentary  trus- 
tees under  the  last  will  and  testament  of  George  G.  Lake,  deceased. 
Decree  ordered. 

John  T.  Hancock,  of  New  York  City  (John  T.  Hancock,  of  New 
York  City,  of  counsel),  for  petitioners. 

Theron  L.  Carman,  of  New  York  City,  for  Elizabeth  Steers,  as 
executrix,  and  others. 

Kenneth  B.  Halstead,  of  New  York  City,  for  executors  of  estate  of 
John  H.  Seed,  deceased. 

Arthur  L.  Livermore,  of  New  York  City  (George  K.  Shields,  of  New 
York  City,  of  counsel),  for  James  R.  S.  Lake. 

Rosendale  &  Dodd,  of  New  York  City  (George  Rosendale,  of  New 
York  City,  of  counsel),  for  Zoe  C.  Price,  Lorraine  Price,  and  Zee 
C.  Price,  as  administratrix.. 

Frank  B.  Washburn,  of  New  York  City,  special  guardian. 

FOWLER,  S.  This  is  an  interesting  case,  and  several  points  of 
practice  are  novel  in  this  court.  Before  a  distribution  of  the  estate  of 
testator,  George  G.  Lake,  may  be  ordered  in  this  proceeding,  it  be- 
comes necessary  to  consider  the  meaning  and  effect  of  paragraph  4  of 
the  will.  Testator  therein  provided  that  his  residuary  estate  should 
be  divided  into  as  many  separate  equal  shares  as  he  should  leave  chil- 
dren surviving,  and  he  made  similar  provisions  and  directions  in  regard 
to  each  share.  The  provision  in  favor  of  the  testator's  son,  George  S. 
Lake,  is  typical  of  the  others.  The  only  controversy  centers  about  the 
trust  created  for  his  benefit.    It  is  qiioted  in  full,  as  follows : 

^soFbr  otber  eases  Ree  same  topto  A  KStY-NUMBBR  In  all  Ke7*Niiml>ered  Digests  4  Indtxea 
178N.Y.S.— 49 


Digitized  by  VjOOQIC 


770  178  NEW  YOBK  SUPPLBMBNT  (Sur.  Ct 

"I  give  deyise  and  bequeath  one  other  of  said  six  shares  to  my  executors 
and  trustees  hereinafter  named  in  trust  to  invest  and  keep  the  same  invested 
during  the  lives  of  my  wife  Frances  E.  Lake  and  of  my  son  George  Steers  Lake 
in  such  property  and  securities  as  they  may  think  best  and  from  time  to  time 
to  change  manage  and  control  the  said  investment  at  their  discretion  to  col- 
lect and  receive  the  rents  interest  Income  and  profits  arising  from  or  growing 
out  of  the  same  and  to  pay  one  equal  third  part  of  the  net  rents  Interest  in- 
come and  profits  so  received  by  them  (semi-annually  or  quarter-yearly  as  the 
same  shall  be  received)  to  my  wife  Frances  B.  Lake  during  her  life  and  the 
other  two-thirds  thereof  to  my  said  son  during  his  life.  Should  my  said  son 
survive  my  wife  then  and  in  that  case  from  and  after  the  death  of  my  wife  to 
pay  the  whole  of  said  rents  interest  income  and  profits  to  my  said  son  during 
his  life.  Should  my  wife  survive  my  said  son  then  and  in  that  case  from  and 
af  tor  the  death  of  my  said  son  to  pay  the  said  two-thirds  of  said  income  to  his 
lawful  issue  if  any,  or  if  there  are  none  to  my  surviving  children  in  equal 
shares  but  in  case  any  of  my  other  children  shall  in  the  meantime  have  died 
leaving  lawful  issue  then  such  income  shall  be  divided  equally  among  my 
children  and  the  lawful  issue  of  my  children  per  stirpes  and  not  per  capita. 
From  and  after  the  death  of  both  my  wife  and  my  said  son  I  give  devise  and 
bequeath  the  said  share  to  the  heirs  at  law  of  my  said  son." 

The  testator  was  survived  by  five  children  and  his  widow.  The 
widow  died  only  recently,  in  January,  1919.  Shortly  after  the  death 
of  the  testator,  in  1884,  George  S.  Lake  died  without  issue,  but  leav- 
ing him  surviving  half-brothers  and  sisters  as  his  only  next  of  kin. 
In  the  interim  between  the  death  of  George  and  that  of  his  mother 
there  have  been  several  changes  by  death  among  these  half-brothers 
and  sisters.  All  of  them  were  children  of  the  testator,  with  the  ex- 
ception of  James  Waterbury  Steers,  who  was  a  stepson  of  the  testator. 
The  testator  married  thrice,  and  James  Waterbury  Steers  was  a  son 
of  his  second  wife  by  a  former  husband.  George  S.  Lake,  above 
referred  to,  was  a  son  of  the  testator  by  this  second  wife.  James 
Waterbury  Steers  died  in  October,  1905,  survived  by  eight  children. 
He  had  made  an  assignment  to  J.  H.  Seed,  whose  legal  representa- 
tives are  cited,  of  all  of  his  interest  in  the  above  named  estate.  Mary 
Thompson,  a  half-sister  of  George  S.  Lake,  also  survived  testator,  and 
also  predeceased  Mrs.  Lake.  The  other  children  who  survived  the 
testator  are  still  living.  Now  that  the  widow  is  dead,  the  share  set 
apart  for  George  S.  Lake  is  to  be  distributed.  If  it  vested  upon  the 
death  of  George,  either  the  legal  representatives  or  the  assignee  of 
James  W.  Steers  would  share.  Oil  the  other  hand,  if  vesting  was 
postponed  until  the  death  of  Mrs.  Lake,  the  children  of  James  W. 
Steers  will  take  and  not  his  legal  representatives  or  assignee. 

It  is  contended  that  no  matter  when  the  estate  vested  James  W. 
Steers  should  not  be  allowed  to  participate  in  the  share  bequeathed  to 
George,  for  the  reason  that  the  testator  used  the  term  "heirs  at  law" 
in  a  restricted  sense  to  mean  only  those  of  his  own  blood.  The  execu- 
trix of  James  W.  Steers  and  also  the  latter's  children  raise  the  fur- 
ther claim  that  the  assignee  (Seed)  can  have  no  title  because  the  as- 
signment was  made  upon  usurious  consideration. 

[1,  2]  The  future  estate  in  the  share  given  to  George  S.  Lake  vested 
upon  his  death.  There  is  neither  expression  nor  indication  in  the  will 
of  a  contrary  purpose.  The  preference  of  the  law  for  a  construction 
which  favors  vested  future  estates  must  be  indulged.    The  use  of  the 
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words  "from  and  after"  do  not  cause  a  postponement  of  the  vesting  un- 
til the  death  of  the  widow.  Connelly  v.  O'Brien,  166  N.  Y.  406,  00  N. 
E.  20;  Hersee  v.  Simpson,  154  N.'Y.  496,  48  N.  E.  890;  Mat- 
ter of  Van  Kleeck,  95  Misc.  Rep.  40,  158  N.  Y.  Supp.  539,  affirmed 
177  App.  Div.  917,  164  N.  Y.  Supp.  1096;  Matter  of  Myers,  98  Misc. 
Rep.  108,  162  N.  Y.  Supp.  119;  Matter  of  Lowerre,  104  Misc.  Rep. 
570,  172  N.  Y.  Supp.  171.  There  is  nothing  which  points  to  the 
application  of  the  "divide  and  pay  over  rule."  There  are  words  of 
direct  gift;  thus  we  are  saved  the  perplexity  of  applying  that  rule. 
The  interposition  of  a  trust  does  not  prevent  vesting.  Matter  of 
Van  KUeeck,  supra. 

The  testator  could  in  no  better  way  have  stated  that  he  created  a 
trust  to  last  during  two  lives  and  that  the  remainder  interest  belonged 
to  the  heirs  at  law  of  George.  It  is  not  material  in  this  present  proceed- 
ing to  determine  whether  or  not  the  estate  vested  at  once  upon  the 
death  of  the  testator.  That  question  is  at  present  academic  and  will 
not  be  decided.  In  re  Shrier's  Estate,  103  Misc.  Rep.  132,  169  N.  Y, 
Supp.  330,  and  cases  cited.  It  suffices  to  determine  whether  the  es- 
tate vested  upon  the  death  of  George  or  later  upon  the  death  of  Mrs. 
Lake. 

If  we  heed,  as  we  must,  the  rule  that  an  entire  will  is  to  govern 
interpretation,  an  examination  of  the  entire  will  discloses  no  reason 
for  a  different  conclusion  from  that  which  the  surrogate  has  reached. 
In  paragraph  6  of  die  will  the  testator  provides : 

"In  the  event  of  either  of  my  said  chUdren  dying  before  me  and  leaving 
lawful  Israe,  then  the  rents.  Interest,  Income  and  profits  herein  given  to  such 
chUd  shall  go  to  said  issue  in  equal  shares  and  my  said  trustees  shaU  hold  in 
trust  the  share  which  would  have  come  to  the  issue  of  such  child  at  the  death 
of  my  said  wife  for  and  during  the  lives  of  my  said  wife  and  the  youngest 
ebild  of  such  issue  living  at  the  time  of  my  death,  and  upon  the  death  of  my 
wife  and  said  youngest  chUd  of  said  issue  my  said  trustee  shaU  pay  over  the 
principal  of  said  share  to  the  heirs  at  law  of  my  said  chUd." 

This  provision  in  the  case  of  children  predeceasing  testator,  and 
leaving  issue  them  surviving,  is  somewhat  different  from  the  former 
provision  in  favor  of  living  children.  A  longer  trust  term  is  limited. 
Instead  of  making  it  terminate  with  the  lives  of  the  child  and  the 
widow,  the  testator  provided  that  the  term  shall  last  during  the  lives 
of  the  widow  and  the  youngest  issue  surviving  him.  The  remainder 
interest  is  not  given  in  words  of  direct  gift.  The  trustees  are  directed 
to  pay  over  the  principal  of  the  respective  shares.  This  may  perhaps 
be  deemed  some  indication  of  a  purpose  to  postpone  vesting  until  the 
death  of  the  widow  under  the  "divide  and  pay  over  rule."  That  point 
it  is  not  now  necessary  to  determine.  All  the  shares  which  have  been 
created  are  for  the  benefit  of^  children  who  actually  survived  the  tes- 
tator. Paragraph  6  has  consequently  not  been  called  into  opera- 
tion. 
.  Even  if  the  testator  had  intended  a  future  interest  contingent  upon 
the  widow's  death  in  this  particular  paragraph,  it  would  not  follow 
that  the  testator  intended  a  like  result  in  the  earlier  paragraph  of  his 
will.     He  might  very  well  expect  to  give  a  different  future  estate 
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where  children  survive  than  was  intended  in  the  instance  where  only 
their  issue  survive.  He  created  a  longer  trust  term  in  the  latter  in- 
stance, and  he  may  not  have  been  so  anxious  about  the  nature  of  the 
interest  bequeathed  to  heirs  at  law.  At  the  termination  of  the  longer 
trust  term,  where  only  issue  survive,  heirs  at  law  were  not  likely  to 
include  issue,  but  only  collaterals  of  the  deceased  child.  At  the  death 
of  the  widow,  and  of  any  of  the  children  who  survived  the  testator, 
heirs  at  law  would  very  probably  include  issue.  Very  well  may  the 
testator  have  felt  greater  concern  for  issue  of  any  child  than  for  col- 
lateral relatives.  Apart  from  such  conjecture,  the  words  of  gift  in 
the  fourth  paragraph  of  the  will  are  repeated  in  identically  the  same 
language  in  six  instances.  The  mere  change  of  phraseology  in  the 
sixth  paragraph,  if  explicable  on  no  other  ground,  must  be  regarded 
as  inadvertence. 

Furthermore,  if  the  class  of  heirs  at  law  is  to  he  deemed  fixed  only 
after  the  deaths  of  both  the  widow  and  George  S.  Lake,  the  language 
of  the  testator  was  not  appropriate.  The  widow's  deatii  does  not  in 
any  way  determine  the  heirs  at  law  of  George.  Were  it  desired  not 
to  close  the  class  before  her  death,  the  provision  would  have  no  doubt 
been  differently  expressed.  The  term  *'heirs"  has  been  held  to  in- 
clude heirs  presumptive  (Montignani  v.  Blade,  145  N.  Y.  Ill,  39  N. 
E.  719),  in  order  to  accelerate  vesting.  Here  the  converse  would  have 
to  hold.  "Heirs"  would  have  to  be  determined  long  after  the  demise 
of  the  ancestor,  and  this  in  order  to  work  a  postponement  in  the  vest- 
ing.. 

In  Salter  v.  Drowne,  205  N.  Y.  204,  98  N.  E.  401,  the  words  "heirs 
at  law"  and  "next  of  kin"  were  deemed  to  mean  those  who  would 
have  inherited  by  intestate  succession,  had  their  ancestor  survived 
until  the  period  of  distribution.  The  reason  there  found  controlling 
was  an  intention  not  to  give  the  life  tenant,  an  heir  at  law  and  next 
of  kin,  any  remainder  interest.  In  order  to  exclude  her  it  was  held 
tliat  the  class  of  remaindermen  was  to  be  fixed  only  after  the  termi- 
nation of  the  life  estate.  Paragraph  4  of  our  testator's  will  does  not 
present  such  a  situation.  The  term  "heirs  at  law"  might  perhaps  be 
construed  as  it  was  in  Salter  v.  Drowne.  But  this  is  not  so  with 
paragraph  4. 

[3]  Upon  the  death  of  George  S.  Lake  those  who  were  his  heirs 
at  law  took  the  realty,  and  those  who  were  his  next  of  kin  took  the 
personalty.  It  happens  that  they  were  the  same  persons.  It  is  imma- 
terial that  the  testator  used  the  term  "heirs  at  law"  in  referring  to 
those  who  should  succeed  to  the  personalty.  The  term  is  often  used 
interchangeably  with  "next  of  kin."  Doctor  v.  Hughes,  225  N.  Y. 
305,  313,  122  N.  E.  221;  Montignani  v.  Blade,  supra;  Lawton  v. 
Corlies,  127  N.  Y.  100,  106,  27  N.  E.  847.v  James  W.  Steers  must  be  in- 
cluded to  participate  in  the  remainder  bequeathed  upon  the  death  of 
George.  Though  not  of  the  blood  of  the  testator,  he  was  both  heir  at 
law  and  next  of  kin  of  George.  Sections  90  and  98,  Decedent  Estate 
Law  (Consol.  Laws,  c.  13).  The  words  are  in  no  way  limited.  They 
must  be  applied  in  their  technical  sense/  Johnson  v.  Brasington,  156 
N.  Y.  181,  SO  N.  E.  859.    As  James  takes  directly  from  the  testator 
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under  the  will  and  not  from  George,  it  matters  not  that  James  W. 
Steers  is  not  of  the  blood  of  the  testator.  The  statute  has  no  appli- 
cation.    Stack  V.  Leberman,  169  App.  Div.  92,  154  N.  Y.  Supp.  490. 

[4]  The  interest  of  James  W.  Steers  was  vested  when  he  assigned 
to  Seed.  The  title  of  the  latter  is  therefore  a  necessary  issue  upon 
this  accounting.  Usury  is  alleged,  but  no  proof  of  usury  has  been 
offered.  This  cause,  therefore,  is  not  ripe  for  complete  determination. 
The  surrogate  has  jurisdiction  to  pass  upon  the  validity  of  the  assign- 
ment and  the  existence  of  usury  (Matter  of  Thornburgh,  72  Misc. 
Rep.  619,  132  N.  Y.  Supp.  268;  Matter  of  DoUard,  74  Misc.  Rep. 
312,  133  N.  Y.  Supp.  1107),  but  the  issue  should  be  raised  properly. 

The  mere  allegation  in  the  papers  of  the  existence  of  usury  does 
not  suffice.  In  the  Supreme  Court,  where  codefendants  seek  relief  as 
between  themselves,  their  answers  are  served  upon  their  codefend- 
ants in  accordance  with  the  old  equity  practice.  Section  521,  C.  C. 
P.  This  practice  should  be  followed  here.  Section  2519,  C.  C.  P. 
The  surrogate  therefore  directs  that  the  respondents  who  urge  usury 
in  their  answers  should  serve  their  pleadings  with  cross-notice  upon 
the  other  parties  who  may  be  affected  by  a  final  adjudication  of  that 
issue.  The  issue  may  then  be  set  down  for  a  hearing  at  some  subse- 
quent term.  I^et  the  answers  setting  up  usury  bfe  so  served  on  or  be- 
fore November  30  next. 

[5]  There  is  another  question  raised:  After  the  cause  was  first 
submitted  the  petitioners  moved  for  leave  to  oflfer  extrinsic  proof  to 
aid  in  the  interpretation  of  tfie  .will.  At  the  hearing  noticed  by  them, 
petitioners  offered  to  prove  that  George  was  in  ill  health  when  the 
will  was  made,  and  that  the  testator  knew  this,  and  further  that,  on 
the  other  hand,  James  W.  Steers  did  not  visit  the  testator  for  some 
time  before  the  will  was  made,  and  that  the  testator  never  referred  to 
him  in  the  presence  of  his  family.  This  evidence,  it  is  claimed,  tended 
to  show  that  the  testator  did  not  intend  to  include  James  amongst  the 
heirs  at  law  of  George.  The  use  of  parol  or  extrinsic  evidence  in  . 
interpreting  wills  has  been  definitely  limited.  Matter  of  Lummis, 
101  Misc.  Rep.  258,  166  N.  Y.  Supp.  936;  Matter  of  Farmer,  99 
Misc.  Rep.  43/,  163  N.  Y.  Supp.  10S9,  and  cases  therein  cited.  There 
must  first  be  found  an  ambiguity  not  resolvable  from  the  will.  Mat- 
ter of  Vasseler,  89  Misc.  Rep.  674, 152  N.  Y.  Supp.  208;  Id.,  170  App. 
Div.  10,  155  N.  Y.  Supp.  845 ;  Id.,  220  N.  Y.  225,  115  N.  E.  462.  Here 
the  terms  used  by  the  testator  are  technical.  The  evidence  offered 
cannot  explain  the  testator's  meaning.  It  can  only  contradict  it.  There 
is  no  patent  ambiguity.  The  operation  of  the  will  upon  the  objects 
of  the  testator's  bounty  presents  no  latent  ambiguity.  The  extrinsic 
evidence  of  the  petitioners  affords  no  assistance  whatever  in  inter- 
preting the  will.  Ordinarily  the  court  need  not  rule  upon  an  offer  of 
proof.  Matter  of  Potter,  161  N.  Y.  84,  55  N.  E.  387.  Here,  however, 
there  is  no  danger  of  erring.  The  ruling  I  made  upon  the  hearing  on 
this  point  will  be  adhered  to. 

The  decree  will  award  distribution  of  the  share  set  apart  for  George 
in  paragraph  4,  one-fifth  to  each  of  the  three  surviving  children  of 
the  testator,  one-fifth  to  the  administratrix  of  Mary  L.  Thompson,  and 
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the  remaining  one-fifth  to  either  the  executrix  of  James  W.  Steers  or 
the  executors  of  John  H.  Seed,  depending  upon  who  prevails  upon  the 
trial  of  usury. 

A  proposed  decree  may  be  prepared  in  conformity  with  this  opinion, 
to  be  served  and  settled,  on  due  notice,  before  me.  The  proposed 
decree  should  contain  a  provision  for  thereafter  inserting  at  the  foot 
thereof,  by  way  of  supplement,  the  results  and  eflfect  of  3ie  aforesaid 
trial  of  the  issue  of  usury.  Such  insertion  at  the  foot  of  my  decree 
may  be  made  by  my  successor,  without  disturbing  or  affecting  the 
portions 'of  my  decree  which  construe  the  will  of  George  G.  Lake, 
deceased. 

Proceed  accordingly. 


In  re  NOB*S  ESTATE. 
(Surrogate's  Court,  New  York  Ck>unty.    December  5,  1919.) 

1.  Executors  and  administratobb  4d=»509(8) — ^Modificatioh  of  decbeb  on 

ACCOUNTING. 

Decree  of  Surrogate's  Court,  settUng  the  account  of  the  execators,  will 
not  be  modified,  in  the  absence  of  a  clear  showing  of  fraud,  mistake  of 
fact,  or  clerical  error. 

2.  EXECUTOBS   AND  ADMINI8TRAT0B8   ^=>513(11) — InTEBEST   ON    CULIIC   DIRECTED 

TO  BE  PAID. 

Where  decree  of  Surrogate's  Court,  settling  account  of  executors,  di- 
rected payment  of  certain  amount  to  deceased's  creditor  on  receipt  by 
executors  of  the  proceeds  of  sale  of  deceased's  real  estate,  the  amount 
drew  interest  from  date  of  entry  of  decree,  under  Code  Civ.  Proc  {  1211. 

In  the  matter  of  the  estate  of  Nellie  M.  Noe.  On  application  by 
executors  to  modify  a  decree  settling  the  account  of  the  executors. 
Denied. 

See,  also,  94  Misc.  Rep.  63,  157  N.  Y.  Supp.  679;  94  Misc.  Rep. 
60,  157  N.  Y.  Supp.  681. 

Edward  M.  Burghard,  of  New  York  City  (Louis  V.  Ebert,  of  New 
York  City,  of  counsel),  for  executors. 

Strauss,  Reich  &  Boyer,  of  New  York  City,  for  Dr.  Joseph  Byrne. 

FOWLER,  S.  This  is  an  application  by  the  executors  of  the  estate 
of  the  deceased  to  modify  the  decree  of  this  court  entered  on  the  15th 
of  June,  1916,  settling  the  account  of  the  executors.  The  decree 
sought  to  be  modified  contains  the  following  clause: 

"Ordered  that  the  claim  of  Dr.  Joseph  Byrne,  in  the  sum  of  $d9,568,  be, 
and  the  same  hereby  is,  fixed,  adjusted,  settled,  and  aUowed  in  the  sum  of 
$16,000.'* 

The  proposed  modification  is  to  the  effect  that  the  said  sum  of 
$16,000  be  paid  by  the  executors  as  follows :  $5,000  upon  the  entry  of 
tliis  order,  and  the  balance  of  $11,000  shortly  after  the  proceeds  of  sale 
of  decedent's  real  estate  are  received  by  the  executors. 

[1  ]  The  effect  of  the  modification  asked  for  by  the  petitioners  would 
be  to  deprive  Dr.  Byrne  of  any  interest  upon  the  unpaid  balance  of 

^s;»For  oUier  caaes  see  mune  topic  ft  KEY- NUMBER  In  aU  Key-Numbered  Dlffeeta  ft  Indezoe 


Digitized  by  VjOOQIC 


Sur.  Ct)  IN  BE  HAABBN'S   E8TATB  775 

(178  N.T.8.) 

his  claim,  namely,  $11,000,  from  June  15,  1916,  the  date  of  the  decree, 
until  the  date  of  payment  from  the  proceeds  of  the  sale  of  the  real 
estate.  The  attorneys  for  Dr.  Byrne  contend  that  it  was  not  the  in- 
tention of  the  parties,  in  compromising  the  doctor's  claim  for  $16,000, 
to  waive  interest  on  any  part  of  the  claim  which  remained  unpaid  after 
the  entry  of  the  decree.  In  view  of  the  conflicting  contentions  of  the 
parties  as  to  their  intention  in  making  the  settlement,  there  are  no  es- 
tablished, conceded  facts  submitted  to  the  court  which  would  warrant 
it  in  vacating  its  decree.  No  mistake  of  fact  is  alleged;  neither  is 
there  any  allegation  of  fraud  or  clerical  error.  The  rights  of  the  par- 
ties were  incorporated  in  the  decree  entered  by  this  court  upon  the 
account  of  the  executors,  and,  in  the  absence  of  a  dear  showing  of 
fraud,  mistake  of  fact,  or  clerical  error,  this  court  will  not  modify 
that  decree. 

[2]  The  executors  also  ask  for  instructions  as  to  the  payment  of 
interest  upon  the  $11,000  remaining  unpaid  after  the  entry  of  the 
decree  above  referred  to.  The  executors  do  not  need  the  instruction 
of  the  court  upon  this  point,  as  section  1211,  C.  C.  P.,  provides  that 
a  judgment  directing  payment  of  money  bears  interest  from  the  time 
it  is  entered. 

The  application  to  modify  the  decree  is  denied 


In  re  HAABBN'S  ESTATE. 
(Surrogate's  Court,  New  York  Comity.    December  1,  1919.) 

1.  JVDOICBNT  ^S»2de— VaOATINO  TBARBCBIPT  OF  DBOBBB  OF  SXHIBOOATB'B  COUBT. 

Transcript  of  Surrogate's  Court  decree  adjudging  certain  amount  due 
from  executor  to  legatee,  in  form  substantially  complying  with  Code  Civ. 
Proa  ii  1246,  2651,  and  ddcket  of  tbe  Judgment  docketed  thereon  in  the 
Supreme  Court,  wiU  not  be  vacated  because  of  failure  of  transcript  or 
Judgment  to  recite  that  decree  was  against  executor  in  his  representative 
capacity,  and  not  personaUy,  since  such  Judgment,  even  if  it  had  con- 
tained such  a  recital,  could  have  been  enforced  against  executor's  Indi- 
Tidual  property  under  section  265B,  being  against  him  personally. 

2.  BXBOTTTOBS    AND    ADiaNISTlUTOBS   43»608(8)— ACOOUNniTG ;     BZBCUTION    ON 

DBOBEB  FOB  AH0X7NT  DUX  LSOATEX. 

An  executor  is  personally  liable  to  a  legatee  for  the  amount  which  the 
surrogate's  decree  settling  executor's  account  directs  him  to  pay  the 
legatee,  and  such  amount  may  be  collected  by  execution  against  execu- 
tor's indlTidual  property. 

In  the  matter  of  the  estate  of  Clans  Haaren.  On  application  by 
John  W.  Haaren  to  vacate  and  set  aside  transcript  of  a  decree  of  Sur- 
rogate's  Court,  and  to  vacate  and  set  aside  the  docket  of  the  judgment 
deleted  thereon  in  the  Supreme  Court.    Application  denied. 

Thompson,  Freedman  &  Cooke,  of  New  York  City  (Henry  Thomp- 
son, of  New  York  City,  of  counsel),  for  executor  and  trustee. 
John  G.  Snyder,  of  New  York  City,  for  beneficiary. 

FOWLER,  S.  This  is  an  application  to  vacate  and  set  aside  the 
transcript  of  a  decree  of  this  court,  which  was  issued  by  the  clerk  of  the 
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court  and  to  vacate  and  set  aside  the  docket  of  the  judgment  docketed 
thereon  in  the  Supreme  Court  in  favor  of  Clarence  S.  Haaren  and 
against  John  W.  Haaren  for  the  sum  of  $51,815.01,  upon  the  ground 
that  the  transcript  was  filed  and  the  judgment  docketed  against  John 
W.  Haaren,  individually,  and  not  against  him  as  executor  and  trustee 
under  the  will  of  Claus  Haaren,  deceased. 

[1]  In  the  proceeding  brought  in  this  court  to  judicially  settle  the 
account  of  John  W.  Haaren,  as  executor  and  trustee  under  the  will  of 
Claus  Haaren,  deceased,  a  decree  was  entered  adjudging  that  there  was 
due  from  the  executor  John  W.  Haaren,  to  Clarence  S.  Haaren,  a  lega- 
tee under  the  will  of  the  deceased,  the  sum  of  $50,901.21,  and  directing 
the  said  John  W.  Haaren  to  pay  this  amount  to  the  legatee.  A  trans- 
cript of  the  decree  was  obtained  from  the  clerk  of  this  court  by  the 
legatee  in  accordance  with  the  provisions  of  section  2551,  C.  C.  P. 
The  form  of  the  transcript  was  ^as  follows : 

"Against  John  W.  Haaren  in  favor  of  Clarence  S.  Haaren,  amount  decreed 
to  be  paid  $51,815.01;   time  of  filing,  October  15,  1919." 

This  form  was  in  substantial  compliance  with  the  requirements  of 
sections  1246  and  2551,  C.  C.  P.  The  transcript  was  duly  docketed  in 
the  office  of  the  clerk  of  the  Supreme  Court  of  New  York  county.    The 

executor  upon  this  application  contends  that  both  the  transcript  issued 
by  the  clerk  of  this  court  and  the  judgment  entered  in  the  docket  book 
of  the  clerk  of  the  Supreme  Court  of  New  York  county  should  recite 
the  fact  that  the  decree  or  judgment  was  against  John  W.  Haaren,  as 
executor  and  trustee.  It  is  difficult  to  understand  what  benefit  could 
accrue  to  the  applicant  from  a  recital  of  the  fact  that  the  decree  was 

rendered  against  him  in  his  capacity  of  executor  of  the  estate  of  Claus 
Haaren,  deceased,  as  the  "decree  *  *  *  may  be  enforced  by  an 
execution  against  the  property  of  the  p^ty  directed  to  make  the  pay- 
ment." Section  2553,  C.  C.  P.  Even  if  the  transcript  did  contain  such 
a  recital,  the  execution  would  necessarily  issue  against  the  property 
of  the  executor  individually.  Matter  of  Quackenbos,  38  Misc.  Rep. 
66,  76  N.  Y.  Supp.  964. 

[2]  The  executor  is  personally  liable  to  the  legatee  for  the  amount 
which  the  decree  of  this  court  directed  him  to  pay,  and  this  amount  may 
be  collected  by  execution  against  the  individual  property  of  the  execu- 
tor. Matter  of  Taber,  132  App.  Div.  495,  116  N.  Y.  Supp.  960.  Be- 
sides, a  final  decree  against  an  executor  which  adjudges  that  money  in 
his  hands  is  due  and  payable  to  legatees  is  against  him  personally  ind  de 
bonis  propriis.  Power  v.  Speckman,  126  N.  Y.  354,  27  N.  E.  474. 
Therefore  it  is  unnecessary  for  the  clerk  of  this  court  in  issuing  a  tran- 
script upon  a  decree  to  state  that  the  decree  was  rendered  against  the 
executor  as  such. 
Application  denied. 
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In  re  LUBIN'S  ESTATE. 

(Surrogate's  Court,  New  York  CJounty.    December  3,  1919.) 

Executors  and  administratobs  ^=s>26(1) — Withdrawal  op  deposit  made  to 
beducb  pbnaltt  of  bond. 

Under  Code  Civ.  Proc.  S  2576,  where  executors  deposited  bonds  in 
amount  of  $50,000  to  reduce  penalty  of  bond,  and  thereafter  filed  bond 
in  sum  of  $86,000,  they  will  not,  after  having  received  In  addition  more 
than  $100,000,  be  permitted  to  collect  the  coupons  of  the  deposited  bonds, 
without  giving  an  additional  bond,  without  giving  proof  In  accounting 
proceeding,  in  which  all  interested  parties  are  before  court,  that  estate 
has  been  so  reduced  that  original  bond  will  be  sufficient  to  satisfy  the  law, 
if  security  so  withdrawn  is  also  reckoned  in  the  estate. 

In  the  matter  of  the  estate  of  David  Lubin.  Application  by  execu- 
tors for  order  directing  payment  to  them  of  the  amount  of  coupons 
collected  by  trust  company  from  bonds  deposited  to  reduce  penalty  of 
bond.    Denied  conditionally. 

James  Garfield  Moses,  of  New  York  City,  for  executors. 

FOWLER,  S.  The  executors  herein,  by  order  of  this  court,  depos- 
ited $50,(XX)  of  Liberty  Bonds  with  the  Guaranty  Trust  Company  in 
order  to  reduce  the  penalty  of  the  bond  and  thereafter  filed  a  bond  in 
the  stun  of  $86,000.  They  have,  in  addition,  according  to  their  peti- 
tion, received  $101,150.96,  of  which  they  claim  to  have  disbursed  $45,- 
870.45,  and  now  have  on  hand  $55,280.51.  They  ask  for  an  order  di- 
recting the  payment  to  them  by  the  Guaranty  Trust  Company  of  $837.- 
50,  the  amount  of  coupons  collected  by  the  said  trust  company,  without 
giving  an  additional  bond.  They  claim  that  they  are  entitled  to  this 
order  under  the  provisions  of  section  2576,  C.  C.  P.  This  section  pro- 
vides that  no  person  other  than  the  proper  officer  of  the  depository  shall 
receive  or  collect  any  of  the  principal  or  interest  of  the  securities  de- 
posited without  the  special  order  of  the  surrogate,  and  such  order  can 
only  be  made  where  an  additional  bond  has  been  given,  or  "upon  proof 
that  the  estate  or  fund  has  been  so  reduced,  by  payment  or  otherwise, 
that  the  penalty  of  the  bond  originally  given  will  be  sufficient  in  amount 
to  satisfy  the  provisions  of  law  relating  to  the  penalty  thereof,  if  the 
security  so  withdrawn  is  also  reckoned  in  the  estate  or  fund." 

In  this  case,  where  there  is  such  a  great  difference  between  the 
amount  received  by  the  executors  and  the  amount  of  the  bond,  I  think 
the  proof  required  by  this  section  should  be  made  in  an  accounting 
proceeding  where  all  parties  interested  will  be  before  the  court,  as 
there  is  a  possibility  that  on  such  accounting  the  executors  may  be 
surcharged  with  large  amounts  of  the  alleged  disbursements,  in  which 
case  the  bond  given  by  them  would  be  inadequate  to  protect  the  estate. 

The  application  is  therefore  denied,  unless  the  executors  file  an  ad- 
ditional bond  to  cover  the  amount  sought  to  be  withdrawn. 

^s9For  oUier  cases  see  same  topic  &  KEY-NUMBER  in  all  Key-Numbered  Digests  A  Indexes 
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In  re  FIBLD'S  WLUm 

(Surrogate's  Owurt,  TV^tchester  County.    December  %  1019.) 

1.  Wills  ^=»207 — ^Pbobate  of  duplicate  will. 

Where  testatrix  has  executed  duplicate  wills,  one  of  noA  dnplicates  cuk- 
not  be  probated,  unless  the  other  is  produced  or  its  absence  satisfactorily 
explained. 

2.  Wills  ^=»176 — ^Revocation  bt  dbstbuotion  of  dupligatb  will. 

Where  testatrix  had  executed  duplicate  wills,  and  it  appeared  that  (me 
of  the  duplicates  had  been  in  decedent's  possession,  but  could  not  be 
found,  upon  the  offer  of  the  other  for  probate,  it  will  be  presumed  that 
the  will  had  been  destroyed  by  testatrix  animo  revocandi. 

Proceeding  to  probate  the  last  will  and  testament  of  Augusta  Curric 
Field,  deceased.    Probate  denied. 

Charles  T.  Lark,  of  New  York  City,  for  heirs  at  law  of  decedent. 


SLATER,  S.  From  an  examination  of  the  petition  herein,  it  ap- 
pears that  the  decedent  executed  her  will  in  duplicate  and  that  the 
paper  herein  offered  for  probate  is  one  of  the  duplicates.  An  exam- 
ination of  the  papjcr  itself  reveals  that  it  is  a  carbon  or  second  carbon 
copy,  and  not  an  original  or  first  copy,  as  one  would  expect  to  find  a 
last  will  and  testament  to  be,  if  executed  in  one  part  only,  and  also 
that  decedent  stated  in  the  "in  testimonium*'  clause  therein  that  she 
executed  it  in  duplicate.  The  petition  further  stafes  that  the  other  du- 
plicate part  of  the  instrument  was  in  the  personal  possession  of  the 
decedent  about  a  year  prior  to  the  time  of  her  death,  and  that  decedent 
stated  at  that  time  that  she  expected  to  change  her  will.  That  dupli- 
cate was  never  seen  again,  and  could  not  be  found  after  the  death  of 
the  decedent. 

All  of  these  facts  point  to  the  conclusion  that  the  decedent  executed 
her  will  in  duplicate,  that  she  had  one  of  the  duplicate  parts  in  her  per- 
sonal possession,  that  she  later  decided  to  change  the  will,  and  destroy- 
ed the  duplicate  in  her  possession,  with  the  intention  of  revoking  the 
will. 

[1,  2]  The  law  of  this  state  seems  to  be  settled,  by  the  cases  of 
Grossman  v.  Crossman,  95  N.  Y.  145,  and  Matter  of  Schofield,  72 
Misc.  Rep.  281,  129  N.  Y.  Supp.  190,  that  such  destruction  by  the  tes- 
tatrix of  one  of  the  duplicate  wills  would  be  a  revocation  of  the  will, 
or  at  any  rate  that  one  of  the  duplicate  examples  of  a  will  executed  in 
duplicate  cannot  be  probated  unless  the  other  example  is  produced  be- 
fore the  surrogate,  or  its  absence  satisfactorily  explained.  In  this  case 
there  is  no  suggestion  that  the  missing  duplicate  was  fraudulently  de- 
stroyed before  the  death  of  the  decedent,  nor  that  it  was  in  existence 
at,  and  has  been  lost  or  destroyed  since,  the  decedent's  death.  It  has 
simply  disappeared  after  having  been  in  the  possession  of  the  decedent 
as  above  stated.    There  can  be  no  doubt  that  to  such  a  state  of  facts 
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we  must  apply  the  established  presumption  that  a  will  proven  to  have 
had  existence,  and  not  found  on  the  death  of  the  testatrix,  was  de- 
stroyed animo  revocandi,  Knapp  v.  Knapp,  10  N.  Y.  276,  278;  Mat- 
ter of  Cunnion,  201  N.  Y.  123,  94  N.  E.  648,  Ann.  Cas.  1912A,  838; 
Matter  of  Wear's  Will,  131  App.  Div.  875,  116  N.  Y.  Supp;304. 

I  accordingly  hold  that  the  will  of  Augusta  Currie  Field  was  re- 
voked by  her  in  her  lifetime,  and  that  probate  of  the  paper  or  example 
produced  in  court  must  therefore  be  denied. 


(109  Misc.  Rep.  486) 

In  re  OBRBBBBTJX'S  WILU 

(Surrogate's  Court,  Westchester  Ckmnty.     December  2,  1019.) 

Depositions  ^ss>29— Power  of  Subbooate's  Ooubt. 

Surrogate's  Ck)urt  has  power  to  grant  application  for  a  commission  to 
take  a  deposition  without  the  state,  under  (5ode  Ciy.  Proc  i  888. 

In  the  matter  of  the  probate  of  the  last  will  and  testament  of  Eugene 
Gerbereux,  deceased.  On  application  to  take  deposition  without  the 
state,  pursuant  to  Code  Civ.  Proc.  §  888.    Granted. 

Oscar  Le  Roy  Warren,  of  White  Plains,  for  the  motion, 
William  A.  Walsh,  of  Yonkers,  opposed. 

SLATER,  S.  This  is  an  application  to  take  a  deposition  without  the 
state,  pursuant  to  section  888  of  the  Code  of  Civil  Procedure.  Sur- 
rogate Fowler,  in  the  Matter  of  the  Estate  of  Hodgman,  107  Misc. 
Rep.  70,  175  N.  Y.  Supp.  608,  denied  an  application  for  examination 
before  trial  within  the  state  on  a  contested  probate.  Afterwards  a 
mandamus  was  granted  to  compel  the  surrogate  to  errant  the  application 
for  examination  before  trial,  reople  ex  rel.  Lewis  v.  Fowler,  107  Misc. 
Rep.  253,  176  N.  Y.  Supp.  806.  Upon  appeal,  the  Appellate  Division, 
First  Department,  held  that  a  mandamus  will  not  lie  to  compel  a  surro- 
gate to  issue  an  order  for  examination  before  trial  of  a  party  to  a  special 
proceeding ;  that  the  effect  of  the  action  of  the  Special  Term  was  to  sub- 
stitute its  discretion  for  that  of  the  surrogate.  The  court  further  held, 
Justice  Philbin  dissenting,  that  applications  for  the  examination  of  par- 
ties before  trial,  as  provided  in  section  870  et  seq.  of  the  Code  of  Civil 
Procedure,  do  not  apply  to  and  have  not  been  extended  to  proceedings  in 
the  Surrogate's  Court.    189  A^).  Div.  335,  178  N.  Y.  Supp.  500. 

The  latter  part  of  the  opinion  is  apparently  dictum,  and  was  not 
necessary  to  a  decision  to  be  rendered  upon  the  appeal.  I  shall  grant 
this  appUcation  for  a  commission. 
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In  re  WHITTEMORB. 

In  re  KEELER'S  ESTATE, 

(Surrogate's  Court,  Westchester  County.    December  4,  1919.) 

1.  EXECUTOBS  AND  ADMINISTBATOBS  ^=9227(4) — ^ReVIEW   BY  0OX7BT  OF  BEJECTED 

CLAIM. 

A  claim  disallowed  by  the  executor  will  be  considered  on  Its  merits, 
though  proof  of  claim  was  served  prior  to  the  publication  of  notice  to 
present  claims,  where  the  attorneys  for  the  executor  and  claimant  are 
both  in  court. 

2.  Courts  c=>201 — Jurisdiction  of  Subrogate's  Court  to  detebhine  fbaud. 

While  the  act  of  1914  (Laws  1914,  c  443),  by  the  enactment  of  Code  CIt. 
Proc.  §  2510,  extended  and  enlarged  the  powers  of  the  surrogate,  the 
Surrogates  Court  is  without  Jurisdiction  to  determine  the  dalm  of  an 
executor  that  a  second  mortgage  executed  by  testatrix  in  the  course  of  an 
exchange  of  property  was  obtained  by  fraud ;  it  appearing  that  the  par- 
ties to  the  original  transaction  were  not  before  the  court 

In  the  matter  of  the  judicial  settlement  of  the  account  of  Reginald 
G.  Whittemore,  executor  of  Helena  Glaser  Keeler,  deceased.  Account 
settled  by  decree  allowing  claim  of  Westchester  Trust  Company. 

William  Cravath  White,  of  New  York  City,  for  executor. 
Henry  Mart)m  Baird,  Jr.,  of  Yonkers,  for  general  guardian. 
Henry  H,  Holmstrom,  of  Yonkers,  for  administratrix  of  Rachel 
Adele  (Glaser. 

Stephen  F.  Thayer,  of  Yonkers,  special  guardian. 

SLATER,  S.  This  proceeding  is  one  for  the  intermediate  judicial 
settlement  of  the  account  of  the  executor  of  decedent.  The  matter 
in  controversy  relates  to  the  claim  of  the  Westchester  Trust  Company, 
as  general  guardian  of  the  property  of  Katherine  Gage  Cox,  an  infant, 
for  the  amount  of  $2,500,  with  interest,  upon  a  bond  and  mortgage 
made  by  the  decedent. 

[1]  There  appears  to  be  some  contention  regarding  the  proof  of 
the  claim.  Letters  testamentary  issued  July  13,  1917.  Proof  of  this 
claim  was  served  upon  the  executor  July  16,  1917.  The  notice  given 
to  persons  to  present  claims  was  published  beginning  September  24, 
1917.  The  executor  states  in  his  account  that  notice  of  the  disallow- 
ance of  the  claim  was  given  to  attorney  for  claimant,  without  naming 
the  date  when  the  notice  of  disallowance  was  given.  On  August  19, 
1919,  the  attorney  for  executor  notified  the  attorneys  for  the  claim- 
ant that  the  executor  disallowed  the  claim.  This  statement  of  fact 
is  found  in  the  memorandum  presented  by  the  attorney  for  the  exec- 
utor. In  any  event  the  attorney  for  the  claimant  and  the  attorney 
for  the  executor  are  in  court,  one  urging  the  claim  and  the  other  con- 
tending against  it,  and  I  shall  proceed  to  pass  upon  the  merits  of  the 
claim. 

[2]  It  appears  that  about  10  years  ago  decedent  Exchanged  prop- 
erties with  other  parties  not  now  before  the  court  in  this  proceeding, 
and  gave  a  second  mortgage  upon  her  property  for  $2,500,  which  came 
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into  the  hands  of  the  claimant  herein.  The  first  mortgage  was  fore- 
closed and  the  property  sold,  there  not  being  sufficient  realized  from 
the  sale  to  pay  any  part  of  the  second  mortgage.  The  executor  is  in 
court  contending  that  fraud  entered  into  the  transaction  of  the  ex- 
change of  properties  and  the  giving  of  this  particular  second  mort- 
gage. The  question  arises  whether  the  court  has  power  to  take  proof 
and  pass  upon  the  allegation  of  fraud. 

In  Matter  of  Schnabel,  202  N.  Y.  134,  95  N.  E.  698  (1911).  before 
the  Surrogate's  Act  of  1914  (Laws  1914,  c.  443),  the  court  held  that 
the  Surrogate's  Court  was  without  jurisdiction  to  hear  and  determine 
the  question  as  to  the  validity  of  a  bill  of  sale  and  that,  until  com- 
petently set  aside  in  a  proper  action,  it  was  conclusive  evidence  as  to 
personal  interest  of  the  administratrix  in  the  property.  The  appellant 
in  that  case  contended  that  the  surrogate  had  power  to  decide  the 
question  of  fraud,  inasmuch  as  there  was  a  contest  between  the  ad- 
ministratrix, who  was  the  accounting  party,  and  the  petitioning  cred- 
itor. The  court  held  that  the  power  to  set  aside  the  instrument  ,by 
which  the  property  was  transferred  by  deceased  to  his  wife  could 
only  be  exercised,  by  a  court  possessing  general  equitable  jurisdiction. 
The  court  in  that  case  also  stated  the  question  should  be  regarded  as 
definitely  settled  by  decisions  of  this  court  in  cases  where  similarly  it 
has  been  contended  that  the  jurisdiction  of  the  surrogate  extended 
to  the  setting  aside  or  annulment  of  instruments  of  release  and  of 
assignments  affecting  the  distribution  of  estates  and  claimed  to  have 
been  fraudulent.  Matter  of  Martin,  211  N.  Y.  328,  105  N.  E.  1089; 
Matter  of  Finn,  44  Misc.  Rep.  622,  90  N.  Y.  Supp.  159. 

The  Surrogate's  Act  of  1914  extended  and  enlarged  the  powers  of 
the  surrogate  by  the  enactment  of  section  2510  of  the  Code  of  Civil 
Procedure.  In  exercising  the  equitable  jurisdiction  conferred  by  sec- 
tion 2510,  it  has  been  held  the  Surrogate's  Court  is  confined  to  the 
cases  and  to  the  manner  of  exercising  such  jurisdiction  as  therein 
particularly  specified,  and  the  Court  of  Appeals  has  confined  such 
grants  of  equitable  powers  to  the  instances  particularly  specified  in 
subdivisions  1  to  8  of-  section  2510.  Matter  of  Holzworth,  166  App. 
Div.  ISO,  151  N.  Y.  Supp.  1072,  affirmed  215  N.  Y.  700,  109  N.  E. 
1079;  Matter  of  Coombs,  185  App.  Div.  312,  173  N.  Y.  Supp.  58; 
Matter  of  Malcolmson,  188  App.  Div.  600,  177  N.  Y.  Supp.  238. 

The  decision  in  Matter  of  Mondshain,  186  App.  Div.  528,  174  N. 
Y.  Supp.  599,  by  Mr.  Justice  Dowling,  is  not  in  conflict  with  the  Mat- 
ter of  Holzworth  and  the  similar  cases  above  cited.  The  court  in  the 
Mondshain  Case  had  the  question  squarely  presented  whether  the  Sur- 
rogate's Court  had  jurisdiction  to  set  aside  a  general  release  under 
seal.    The  court  said : 

VSuch  Jurisdiction  must  be  found  under  section  2510  of  the  Code  of  Civil 
Procedure,"  that  "setting  aside  a  general  release  on  the  alleged  ground  of 
fraud  is  not  within  any  of  the  cases  specified  in  the  8  subdivisions  of  section 
2510  of  the  Code  of  Civil  Procedure,  and  the  surrogate  was  without  jurisdic- 
tion to  try  the  issue  and  make  the  order  appealed  from." 

The  instant  case  in  my  opinion  falls  within  the  decision  of  the 
Mondshain  Case*    In  the  present  accoimting  proceeding  the  parties 
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interested  in  the  estate  and  the  ckimant  are  the  only  ones  before  the 
court.  The  people  who  had  to  do  with  the  original  exchange  of  prop- 
erty made  some  years  ago  with  the  decedent  are  not,  and  cannot  be, 
brought  into  this  court.  The  court  is  without  power  to  hear  and 
determine  the  issue  of  fraud,  which  properly  belongs  to  a  court  of 
competent  general  jurisdiction. 

Proof  was  taken  upon  the  hearing,  and  I  find  that  the  claim  for 
the  amount  of  $2,500  and  interest  at  5  per  cent,  from  June  1,  1914,  is 
a  proper  claim  as  presented  by  the  claimant  against  the  estate. 

Let  decree  be  entered  allowing  the  claim. 


(100  Misc.  Bep.  406) 

In  re  BHODES'  BSTATH. 

(Surrogate's  Court,  Westchester  CJounty.    October  8,  1919.) 

1.  Taxation  <9=s>900(1) — Power  of  subbooati  to  oonstbub  will  in  DBiEsicnr- 

ING  transfer  tax. 

On  review  of  the  order  of  the  transfer  tax  appraiser  in  proceedings  to 
fix  transfer  tax  on  the  estate  of  a  decedent,  the  surrogate  is  without 
power  to  construe  her  will  and  determine  whether  legacies  are  a  charge 
on  the  realty. 

2.  Wills  <d=s>732(2) — Lboaoies  ohaboeable  on  beal  estate. 

Whether  legacies  are  impliedly  charged  on  testatrix's  realty  Is  always  a 
question  of  intent. 

3.  Execxttobs  and  aduinistbatobs  ^=s>272 — Expenses  and  debts  as  ohabgb 

ON  land. 

The  expenses  of  administration  and  the  debts  of  an  estate  are  a  pri- 
mary charge  on  the  personal  estate,  and  land  cannot  be  resorted  to,  ex- 
cept under  statutory  authority. 

4.  Execxttobs  and  administbatobs  ^s»495(3>— No  ooioossions  on  undistbib- 

uted  bealtt. 

Where  testatrix's  real  estate  has  not  been  delivered  to  devisees,  nor 
distributed,  and  has  not  been  converted  into  money,  there  can  be  no  com- 
missions paid  the  executor  upon  it. 

5.  Executors  and  administbatobs  ^=:»495(1) — ^No  oommissionb  on  akountb 

advanced  to  pat  leqagies  and  debts. 

Where  testatrix's  executor,  personalty  being  insufficient  to  pay  in  full 
legacies  not  charged  on  realty,  together  with  the  debts  and  exi)en8es  of 
administration,  himself  advanced  difference  of  about  $20,000  between  per- 
sonal estate  and  amount  of  legacies  and  debts,  he  is  entitled  to  com- 
missions only  on  the  amount  of  personal  property  left  by  testatrix  and 
distributed  by  him,  and  not  on  the  amount  voluntarily  paid  by  him. 
d.  Conversion  ^=>3 — ^Advancement  of  money  to  satisex  ohabqe  on  bealtt. 

Where  the  personal  estate  of  a  wife  was  insufficient  to  pay  legacies,  and 
her  husband,  the  executor,  contributed  from  his  own  pocket  the  differ- 
ence between  what  would  have  gone  to  the  legatees  on  the  theory  of  an 
abatement  and  the  amount  the  will  gave,  no  conversion  of  the  wife's  real- 
ty resulted  from  such  payment  by  the  executor  husband,  who  was  not 
en ^f Med  on  such  theory  to  commissions  on  the  entire  amount  of  the 
estate. 

In  the  matter  of  the  transfer  tax  on  the  estate  of  Caroline  A.  Rhodes. 
From  the  pro  forma  order  entered  on  the  report  of  the  transfer  tax 
appraiser,  the  executor  appeals.    Affirmed. 

^=9For  other  cases  see  same  topic  A  KBY-NUMBBR  in  all  Key-Numbered  Digests  *  ladezes 
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R.  Emmet  Digney,  of  White  Plains,  for  appellant. 
Francis  A.  Winslow,  of  New  York  City,  for  respondent 

SLATER,  S.  This  matter  arises  on  an  appeal  from  the  pro  forma 
order  entered  upon  the  report  of  the  transfer  tax  appraiser.  The  ap- 
praiser allows  a  deduction  for  commissions  to  the  executor  in  the  sum 
of  $879.84,  being  commissions  upon  $68,984*.57,  the  entire  amount  of 
the  personal  property  of  the  decedent.  The  executor  contends  it 
should  have  been  much  more. 

[1]  It  appears  that  the  decedent  left  personal  estate  to  the  above 
amoimt,  and  real  estate  to  the  value  of  about  $130,000.  By  her  will 
the  decedent  gave  legacies  amounting  to  over  $84,000.  The  will  gave 
the  residuary  estate,  which  consisted  of  lands,  to  the  husband  of  the 
decedent.  A  decision  herein  will  really  fix  the  amount  of  the  commis- 
sions of  the  executor  to  be  paid  upon  the  final  accounting.  It  is  claim- 
ed by  the  executor  that  the  debts  and  legacies  are  charged  upon  the 
real  property,  and  to  that  extent  the  real  estate  has  been  equitably  con- 
verted. It  appears  from  the  evidence  taken  before  the  appraiser,  which 
is  now  before  me  for  review,  that  at  the  time  of  the  making  of  the 
will  the  personal  property  exceeded  the  amount  of  the  several  legacies. 
Considerable  personal  property  was  expended  thereafter  for  the  care 
of  the  decedent,  so  that  at  the  date  of  her  death  the  personal  property 
was  insufficient  to  pay  the  legatees  in  full.  While  I  am  without  power 
in  this  proceeding  to  construe  the  will  and  determine  whether  the  leg- 
acies are  a  charge  upon  the  real  ^estate,  it  seems  that,  in  reaching  a 
conclusion  in  this  matter,  I  will  be  practically  deciding  that  question. 

[2]  The  several  legacies  are  not  specifically  charged  upon  the  real 
estate  of  the  decedent  by  the  terms  of  the  will.  Whether  they  are  im- 
pliedly charged  is  always  a  question  of  the  intent  of  the  testator.  Ely 
V.  Megie,  219  N.  Y.  112,  113  N.  E.  800;  Carley  v.  Harper,  219  N.  Y. 
295,  114  N.  E.  351 ;  Matter  of  Noe,  94  Misc.  Rep.  63,  157  N.  Y.  Supp. 
679.  Legacies  have  been  held  to  be  charged  upon  real  estate  when,  at 
the  time  of  making  the  will,  the  testator's  personalty  is  considerably 
less  than  the  amount  of  the  legacies,  indicating  an  intention  on  the  part 
of  the  decedent  to  have  the  legacies  paid  out  of  the  real  estate.  From 
the  evidence  before  me,  this  state  of  facts  does  not  obtain  here.  The 
evidence  taken  by  the  appraiser  indicates  plainly  that  at  the  time  the 
will  was  executed,  the  personal  property  of  the  decedent  exceeded  the 
amount  of  the  legacies. 

[3]  The  expenses  of  administration  and  the  debts  of  an  estate  are 
a  primary  charge  upon  the  personal  estate,  and  land  cannot  be  resort- 
ed to,  except  under  statutory  ^authority.  Jessup-Redfield,  p.  1145; 
Schmidt  V.  Limmer,  91  App.  Div.  360,  86  N.  Y.  Supp.  657;  McGold- 
rick  V.  Bodkin,  140  App.  Div.  196,  125  N.  Y.  Supp.  101 ;  Matter  of 
Lummis,  101  Misc.  Rep.  258,  166  N.  Y.  Supp.  936. 

It  appears  that  the  executor  has  paid  the  legatees,  also  the  debts  and 
expenses  of  administration  in  full,  amounting  to  $95,530.11.  To  tbe 
extent  of  the  difference  between  the  personal  estate  and  the  amount  of 
the  legacies,  about  $20,000,  the  executor  makes  himself  a  volunteer. 
A  mere  volunteer  cannot  force  his  services  or  property  upon  another 
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and  exact  payment  therefor.  He  contends  that  he  shouM  have  com- 
missions, not  only  upon  the  amount  of  the  personal  property  left  by 
the  decedent,  but  upon  the  amount  voluntarily  paid  by  him  to  the  lega- 
tees, as  well  as  the  debts  and  expenses  of  the  administration  of  the  es- 
tate.   He  also  asks  for  commissions  upon  the  real  estate. 

The  basis  for  the  claim  of  commissions  is  found  in  section  2753  of 
the  Code  of  Civil  Procedure.    It  reads  as  follows: 

"The  value  of  any  real  or  personal  property,  and  the  Increment  thereof,  re- 
ceived, distributed  or  delivered,  shall  be  considered  as  money  in  making 
computation  of  commissions/' 

[4]  The  real  estate  has  not  been  delivered,  nor  distributed,  nor  has 
it  been  converted  into  money;  therefore  there  could  be  no  commis- 
sions upon  the  real  estate.  Matter  of  Wanninger,  120  App.  Div.  273, 
105  N.  Y.  Supp.  4;  Matter  of  Hardenbrook,  23  Misc.  Rep.  528,  52  N. 
Y.  Supp.  845 ;  Matter  of  McGlynn,  41  Misc.  Rep.  156,  83  N.  Y.  Supp. 
975. 

[6]  The  legacies  not  having  been  expressly  charged  upon  the  real 
estate,  and  it  not  being  the  intention  of  the  decedent  so  to  do,  the  leg- 
atees were  only  entitled  to  be  paid  pro  rata.  Evidently  the  executor, 
the  husband  of  the  decedent,  desired  to  carry  into  effect  the  wishes  of 
his  wife,  and  did  contribute  from  his  own  pocket  the  difference  be- 
tween what  would  have  gone  to  the  legatees  on  the  theory  of  an  abate- 
ment and  the  amount  the  will  gave. 

[8]  I  cannot  hold,  with  the  contention  of  the  appellant,  that  a  con- 
version of  the  real  estate  resulted,  and  that  by  reason  thereof  the  ex- 
ecutor is  entitled  to  commissions  upon  the  entire  amount  of  the  estate. 
I  think  the  report  of  the  appraiser  is  a  proper  one,  when  it  gave  com- 
missions to  the  executor  on  the  amount  of  the  entire  personal  property 
of  the  decedent,  out  of  which  personal  property,  in  the  orderly  distri- 
bution of  the  estate,  he  should  pay  all  expenses  and  debts ;  the  balance 
thereof  to  be  paid  to  the  legatees  pro  rata.  For  any  contribution  that 
he  has  made  over  and  above  this  rightful  procedure,  he  cannot  secure 
commissions  upon. 

The  report  of  the  appraiser  is  affirmed. 
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PINEGAN  y.  H.  C.  &  A.  I.  PIBROT  CONTRAOTINQ  CO.  et  al- 

(Supreme  Court,  Appellate  DivlMon,  First  Department    December  5,  19X9.) 

Master  and  servant  <S=s>d01(4) — ^Hirer  of  truck  wriH  chattffeur  xiablk  for 

NEGLIGENT   DRIVING. 

P.  noi  havlDg  been  engaged  as  an  independent  oontraotor  to  deliver 
goods  for  D.,  but  having  let  its  track  and  driver  to  D.  wltb  which  D. 
oould  make  its  own  deliveries,  D.  alone  was  tiie  driver's  superior,  respon- 
sible to  a  third  person  for  injury  from  the  driver's  negligence  In  making 
a  delivery,  even  if  the  ultimate  liability  as  benveen  D.  and  P.  was,  under 
their  contract,  on  P. ;  that  liability  not  inuring  to  the  benefit  of  the  in- 
jured person. 

Smith,  J.,  dissenting  in  part 

Appeal  from  Trial  Term,  New  York  County. 

Action  by  Christine  Finegan,  administratrix,  against  the  H.  C.  &  A. 
I.  Piercy  Contracting  Company  and  the  A.  De  Pinna  Company,  In- 
corporated. There  was  judgment  on  a  verdict  for  plaintiff,  motions 
to  set  aside  the  verdict  and  for  new  trial  were  denied,  and  defendants 
appeal.    Reversed  in  part,  and  affirmed  in  part. 

Argued  before  CLARKE,  P.  J.,  and  DOWUNG,  SMITH,  PAGE, 
and  MERRELL,  JJ. 

Levy  &  Levy,  of  New  York  City  (Elias  V.  Levy,  of  New  York 
City,  of  counsel),  for  appellant  Piercy  Contracting  (Jo. 

William  Dike  Reed,  of  New  York  City  (Murray  G.  Jenkins,  of  New 
York  City,  of  counsel),  for  appellant  A.  De  Pinna  Co. 

Sidney  L.  Teven,  of  New  York  City,  for  respondent 

PAGE,  J.  The  action  was  to  recover  damages  for  personal  injuries 
resulting  from  the  alleged  negligence  of  the  driver  of  an  automobile 
truck.  The  truck  in  question  was  owned  and  the  chauffeur  was  em- 
ployed by  the  defendant  H.  C.  &  A.  I.  Piercy  Contracting  Company. 
The  agreement  whereby  the  motor  truck  was  hired  by  the  defendant 
De  Pinna  Company  provided: 

"Second.  ITie  employes  to  be  furnished,  supplied,  and  paid  for  by  the  parly 
of  the  first  part,  H.  C.  &  A.  I.  Piercy  Contracting  Company,  as  hereinafter  set 
forth,  shall  be  under  the  control  and  orders  of  the  party  of  the  first  part,  H.  C. 
ft  A.  I.  Piercy  Contracting  Company,  it  being  understood  and  hereby  intended 
to  establish  the  fact  that  said  employes  are  working  in  the  business  of  the 
party  9f  the  first  part,  H.  C.  &  A.  I.  Piercy  Contracting  Company,  and  that  the 
relation  of  master  and  servant  shall  not  exist  as  between  them  and  the  party 
of  the  second  part,  A.  De  Pinna  Company,  Incorporated,  to  the  end  and  in  the 
event  of  accident  or  damages  caused  by  the  negligence  of  said  employ^  or  em- 
ployte,  no  (daim  by  reason  thereof  shall  be  made  against  the  party  of  tne 
second  part,  A.  De  Pinna  Company,  Incorporated." 

The  contract  further  si)ecifically  provided  that,  in  the  event  of  le- 
gal liability  attaching  to  the  A.  De  Pinna  Company,  Incorporated, 
tiirough  any  act  of  the  chauffeurs  supplied  by  the  H.  C.  &  A.  I.  Piercy 

^s»For  other  cases  see  same  topic  ft  KBT-NUMBBR  i&  aU  Key-Nombered  Digests  ft  Indexes 
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Contracting  Company,  the  H.  C.  &  A.  I.  Piercy  Contracting  Company 
sliould  be  held  to  indemnify  tlie  A.  De  Pinna  Company,  Incorporat- 
ed, for  its  said  loss.  It  was  further  agreed  between  the  parties  that 
indemnity  insurance  should  be  taken  out  by  the  H.  C.  &  A.  I.  Piercy 
Contracting  Company  indemnifying  the  A.  De  Pinna  Company,  Incor- 
porated, against  liability  for  damage  or  loss  caused  by  the  operation 
of  these  automobiles. 

The  chauffeurs  were  paid  by  the  H.  C.  &  A.  I.  Piercy  Contracting 
Company.  They  reported  morning  and  night  to  the  H.  C.  &  A.  I.  Pier- 
cy Contracting  Company's  garage.  They  received  their  orders  from 
the  H.  C.  &  A.  I.  Piercy  Contracting  Company.  The  right  to  hire 
them  and  discharge  them  was  exclusively  reserved  to  the  H.  C.  &  A. 
I.  Piercy  Contracting  Company. 

When  the  chauffeur  arrived  with  the  truck  at  the  place  of  business 
of  the  De  Pinna  Company,  he  was  subject  to  the  directions  and  orders 
of  the  De  Pinna  Company  in  making  delivery  of  its  goods.  While  in 
the  course  of  making  such  a  delivery  the  accident  happened  to  the 
plaintiff's  decedent.  The  sole  question  presented  on  this  appeal  is  the 
liability  of  each  defendant,  each  claiming  that  the  other  was  the  em- 
ployer, and  therefore  liable.  The  court  held  as  a  matter  of  law  that 
they  were  both  liable,  and  sent  the  case  to  the  jury  upon  the  questions 
of  negligence,  contributory  negligence,  and  damages. 

In  our  opinion,  the  defendant  the  H.  C.  &  A.  I.  Piercy  Contracting 
Company  could  not  be  held  liable  for  the  injury.  Whatever  may  be 
the  ultimate  liability  between  the  De  Pinna  Company  and  tfie  Piercy 
Company  as  a  result  of  the  contract,  that  liability  does  not  inure  to 
the  benefit  of  the  injured  party.  The  questions  to  be  determined  are: 
Under  whose  direction  and  control  was  the  chauffeur?  and  in  whose 
business  was  he  engaged  at  the  time?  Recourse  to  the  contract  can 
be  had  to  determine  this  question.  From  that  it  appears  that  the  De 
Pinna  Company  hired  the  truck  and  driver  from  the  Piercy  Company; 
that  the  De  Pinna  Company  used  the  truck  and  chauffeur  to  make  de- 
livery of  its  goods,  and  gave  directions  as  to  how  those  deliveries  were 
to  be  made.  It  was  therefore  liable  for  a  negligent  act  of  the  chauffeur 
while  engaged  in  its  business  and  subject  to  its  direction  and  control. 
The  Piercy  Company  was  not  an  independent  contractor.  It  did  not 
agree  to  deliver  goods  for  the  De  Pinna  Company,  It  merely  let  to 
the  De  Pinna  Company  the  truck  and  chauffeur  with  which  the  De 
Pinna  Company  could  make  its  own  deliveries.  Howard  y.  Ludwig, 
171  N.  Y.  507,  64  N.  E.  172;  Kartell  v.  Simonson  &  Sons  Co.. 
218  N.  Y.  345,  113  N.  E.  255;  De  Pern  v.  Motor  Haulage  Co.,  185 
App.  Div.  384,  173  N.  Y.  Supp.  189.  Where  the  concurrent  negli- 
gent acts  of  two  persons  contribute  to  the  injury,  they  may  be  held 
jointly  liable.  In  this  case  the  injury  was  occasioned  by  the  negligent 
act  of  one  person,  and  the  question  is  simply  who  was  the  superior 
who  was  bound  to  respond  for  that  person's  act.  Clearly  it  was  the  De 
Pinna  Company. 

The  judgment  against  the  defendant  H.  C.  &  A.  I.  Piercy  Contract- 
ing Company  is  therefore  reversed,  with  costs,  and  the  complaint  as 
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to  it  dismissed,  with  costs.    The  judgment  against  the  A.  De  Pinna 
Company  is  affirmed,  with  costs  to  the  respondent    Order  filed. 

CLARKE,  P.  J.,  and  DOWLING  and  MERRELL,  JJ.,  concur. 
SMITH,  J.,  dissents  as  to  the  H.  C.  &  A.  I.  Piercy  Contracting  Com- 
pany. 


a08  Misc.  Bep.  635) 

PEOPLE  V.  VOLLBRO. 

(Supreme  Court,  Special  Term,  Kings  County.    September,  1019.) 

1.  Cbiminal  law  «s»ib23(13) — ^Ruling  on  motion  tob  nsw  trial  final  and 

UNAPPEALABLE. 

On  a  motion  for  new  trial  in  a  prosecution  for  iKxniclde,  after  affirm- 
ance of  a  conviction  by  the  Court  of  Appeals  by  a  divided  court  and 
without  opinion,  under  Code  Cr.  Proc.  {  542,  the  decision  of  a  justice  of 
the  Supreme  Court  on  defendant's  motion  for  a  new  trial  on  the  ground 
of  newly  discovered  evidence  is  final  and  unappealable,  either  by  defend- 
ant or  by  the  people. 

2.  Criminal  law  «5»59(1)— What  ooNarriTTTTss  an  "accomplice." 

To  be  an  "accomplice"  one  must  be  so  connected  with  a  crime  that  at 
common  law  he  might  have  been  convicted,  either  as  a  principal  or  as  an 
accessory  before  the  fact 

UML  Note.— For  other  definitions,  see  Words  and  Phrases,  First  and 
Second  Series,  Accomplica] 

8.  Homicide  ^=»30(1,  8) — ^Accomplice  liable  as  pbincipal. 

If  a  conspiracy  was  entered  into  to  murder  six  persons,  and  three  of 
them  were  murdered  by  different  members  of  the  conspiracy,  all  the  con- 
spirators were  principals  in  the  commission  of  each  murder,  within  Penal 
Law,  i  2,  and  thereunder  those  aiding  or  abetting  in  their  commission 
were  "connected  with  the  commission"  of  all  the  crimes,  whether  present 
or  absent  When  each  crime  was  committed,  and  became  accessories  be- 
fore the  fact,  and  liable  as  **piincipa]s,"  though  not  actually  participating 
In  any  of  the  homicides. 

4.  CUMINAL  LAW  €=»511  (10)— ACCOMPLICE  TESTIMONY  AB  COBBOBOBATION. 

In  a  prosecution  for  murder  growing  out  of  an  alleged  conspiracy  to 
kill  six  men,  three  of  whom  were  murdered,  the  testimony  of  an  accom- 
plice to  such  crime  was  insufficient  to  corroborate  that  of  a  confessed  ac- 
complice, under  Code  Cr.  Proc.  {  899. 

5.  CBIMINAL  law  ^SpSIO— COBBOBOBATION  OP  AOOOMPLIOB  TESTIMONY. 

Code  Cr.  Proc.  §  399,  requiring  corroboration  of  accomplice  testimony  to 
warrant  a  conviction,  extends  to  proceedings  before  the  grand  Jury  which 
found  the  indictment,  in  view  of  section  258L 

6.  CBIMINAL    LAW    «=s>511(10) — COBBOBOBATION    OP   ACCOMPLICE   TESTIMONY    BY 

ANOTHEB  ACCOMPLICE. 

Corroboration  of  testimony  of  an  accomplice,  necessary  under  Code  Or. 
Proc  f  399,  to  a  conviction,  Is  subject  to  the  exception  that  the  fact  that 
if,  on  trial  of  an  indictment,  two  accomplices  testify  as  to  defendant's 
guilt,  instead  of  one,  is  not  a  corroboration,  and  In  such  a  case  it  requires 
the  same  amount  of  other  evidence  to  connect  the  defendant  with  the 
crime  as  if  but  one  accomplice  testified,  in  order  to  establish  his  gailt 

7.  CBIMINAL  LAW   €=»511(10) — COBBOBOBATION   OF  AOCOMPLICB  TESTIMONY. 

Corroboration  by  independent  evidence  is  not  difii>ensed  with,  where 
several  accomplices  testify  agahist  accused,  as  the  accomplices  are  not 
deemed  to  corroborate  each  other,  so  that,  where  one  was  not  only  an 
accomplice  in  fact,  but  on  the  testimcmy  of  a  confessed  accomplice,  was  an 

#5S»F0r  otlMT  oftaes  Me  Mune  topic  A  KEY-NUMBER  In  aU  Kty-Numbered  Digeeti  a  Indexes' 


Digitized  byVjOOQlC 


788  178  NEW  YORK  SUPPLEMBNT  (Sup.  Ct* 

accomplice  at  law,  his  testimony  was  wholly  Ineffective  to  corroborate 
the  testimony  of  the  confessed  accomplice. 
8.  Criminal  law  ^=s»945(1) — ^New  trial  on  account  op  newly  discovered  evi- 
dence. 

In  prosecution  for  murder  growing  out  of  a  conspiracy  of  one  gang  to 
kill  six  members  of  another  gang,  where  a  witness,  for  prosecution,  in 
corroboration  of  a  confessed  accomplice,  was  an  accomplice,  but  was  not 
so  treated  by  parties  or  by  court,  and  was  subsequently  indicted,  a  motion 
for  new  trial  under  Code  Cr.  Proc.  S  465,  subd.  7,  for  newly  discovered  evi- 
dence, would  be  granted,  as  a  different  verdict  would  be  probable  after 
his  relation  to  the  offense  became  known,  in  view  of  the  trial  proceedinga 
'  9.  Criminal  law  «=»949(1) — Sufficiency  of  motion  for  new  trial. 

Defendant's  motion  for  a  new  trial,  after  his  conviction  of  murder  in 
the  first  degree  had  been  affirmed  by  the  Court  of  Appeals  by  a  divided 
court  and  without  opinion,  under  Code  Or.  Proc.  §  542,  based  upon  sec- 
tion 465,  subd.  7,  authorizing  a  new  trial  where  defendant  on  another 
trial  can  "produce  evidence  which  would  probably  change  the  result  after  a 
showing  of  due  dUigenoe,  held  sufficient  In  form  to  authorize  the  grant  of 
a  new  trial. 

Alessandrio  Vollero  moves  for  new  trial  after  a  conviction  of  mur- 
der in  the  first  degree.    Motion  granted. 

Edward  J.  Reilly,  of  Brooklyn,  for  the  motion. 
Harry  E.  Lewis,  Dist.  Atty.,  of  Brooklyn  (Herbert  N.  Warbasse  and 
Ralph  E.  Hemstreet,  both  of  Brooklyn,  of  counsel),  opposed. 

BENEDICT,  J.  ^  The  defendant,  Alessandrio  Vollero,  was  convict- 
ed by  a  jury  in  this  court  of  the  crime  of  murder  in  the  first  degree 
Upon  appeal  the  Court  of  Appeals  affirmed  the  conviction  by  a  divided 
court  and  without  opinion,  under  section  542  of  the  Code  of  Criminal 
Procedure ;  the  section  providing  that  the  court  must  give  judgment 
without  regard  to  technical  errors  or  defects  or  exceptions  which  do 
not  affect  the  substantial  rights  of  the  parties.  226  N.  Y.  587,  123 
N.  E.  883.  The  defendant  has  moved  this  court  at  Special  Term  for  a 
new  trial  under  section  465  of  the  Code  of  Criminal  Procedure  upon 
the  ground  of  newly  discovered  evidence.  Although  the  motion  was 
heard  on  June  7th  last,  the  brief  of  the  district  attorney  was,  with  the 
court's  concurrence,  not  submitted  until  July  Sth,  and  the  great  length 
of  the  printed  record,  comprising  more  than  1,000  pages,  and  the  im- 
portance of  the  questions  involved  in  the  motion,  both  to  the  defendant 
ahd  to  the  public,  have  precluded  an  earlier  determination. 

Whatever  doubt  this  court  may  entertain  as  to  the  legality  of  the 
original  conviction  must  remain  unexpressed,  in  deference  to  the  judg- 
ment of  the  Court  of  Appeals  that  any  technical  errors  or  defects  upon 
the  trial  as  disclosed  by  the  record  did  not  affect  the  defendant's  sub- 
stantial rights.  The  only  question  which  now  requires  solution  is  that 
raised  by  the  defendant's  motion  for  a  new  trial  upon  the  grounds 
which  the  statute  expressly  authorizes,  as  set  forth  in  the  section  above 
referred  to.  That  section,  in  subdivision  7,  provides  that  the  court  has 
power  to  grant  a  new  trial — 

'* where  it  is  made  to  appear,  by  affidavit,  that  upon  another  trial  the  defend- 
ant can  produce  evidence  such  as,  if  before  received,  would  probably  have 
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changed  the  yerdict;  if  sacb  eTidence  bag  been  discovered  since  the  trial,  is 
not  cumulative,  and  the  failure  to  produce  it  on  the  trial  was  not  owing  to 
want  of  diligence/' 

[1]  The  court  has  approached  the  consideration  of  the  question  in- 
volved with  full  appreciation  of  the  grave  responsibility  resting  upon 
it,  and  recognizing  that  its  decision  upon  thft  question  is  final  and  un- 
appealable, after  affirmance  of  the  original  judgment  of  conviction, 
either  by  the  defendant  (see  People  v.  Trezza,  128  N.  Y.  529,  28  N.  E. 
533;  People  v.  Mavhew,  151  N.  Y.  607,  45  N.  E.  1123;  Hebberd  v. 
Loeb,  125  App.  Div.  579,  109  N.  Y.  Supp.  1116),  or  by  the  people 
(People  V.  Beckwith,  42  Hun,  366;  People  v.  Priori,  163  N.  Y,  99,  57 
N.  E.  85). 

The  defendant  was  indicted  with  eight  other  men  for  the  killing  of 
Charles  Ubriaco.  He  demanded  and  obtained  a  separate  trial.  The 
theory  upon  which  he  was  tried  was  that  certain  persons,  known  as 
"the  Navy  Street  Gang,"  in  order  to  obtain  control  of  certain  lines  of 
graft  and  blackmail  which  were  supposed  to  be  levied  upon  Italians 
from  and  by  a  gang  known  as  "the  Morellos,"  in  Harlem,  borough  of 
Manhattan,  as  well  as  to  have  revenge  against  the  Morellos  for  the 
murder  of  one  Del  Guardio,  entered  into  a  conspiracy  to  kill  six  men 
belonging  to  the  Morello  gang.  Three  of  these  six  men  were  actually 
killed,  viz,  Charles  Ubriaco  and  Nicholas  Morello  on  September  7, 
1916,^  and  Antonio  Ferrazano  on  October  6,  1916.  The  tiiree  other 
members  of  the  Morello  gang,  who  it  is  claimed  were  to  have  been 
killed  by  the  conspirators,  escaped.  The  defendant  himself  did  not 
actually  participate  in  the  killing  of  any  of  the  three  men  who  were 
killed,  nor  was  he  present  at  the  commission  of  the  murders ;  but  the 
prosecution  claimed  that  he  plotted  and  planned  the  murder  of  Ubri- 
aco, and  that  he  was  one  of  the  acknowledged  leaders  of  "the  Navy 
Street  Gang."  To  quote  from  the  very  able  and  comprehensive  brief 
of  the  district  attorney  submitted  to  the  Court  of  Appeals : 

"The  whole  case  of  the  prosecution  was  based  upon  the  theory  that  a 
criminal  conspiraqy  existed  to  klU  these  six  men." 

And  in  order  to  prove  the  existence  of  such  conspiracy  the  people 
introduced  evidence  showing  at  least  36  conferences  which  took  place 
at  different  places  and  between  different  individuals,  beginning  in  Au- 
gust, 1916,  three  weeks  before  the  murders,  which  took  place  on  the 
7th  of  September,  and  continuing  at  intervals  down  to  some  time  in 
the  winter,  after  Ferrazano  had  been  killed.  The  proof  showed  that 
the  defendant  and  Raffele  Daniello,  hereinafter  referred  to,  were 
present  at  almost  all  of  these  conferences,  and  that  one  Giovanni  or 
John  Mancini,  hereinafter  referred  to,  was  present  at  at  least  6  con- 
ferences, of  which  3  were  before  and  3  after  the  murders  of  Septem- 
ber 7,  1916.  The  brief  of  the  district  attorney  before  the  Court  of 
Appeals  contains  this  statement :  • 

"Raffele  Daniello,  whose  complete  confession  brought  about  this  prose- 
cution, and  who  was  the  chief  witness  for  the  people,  participated  in  and 
described  on  the  witness  stand  a  great  many  different  conferences  held  by  vari- 
ous members  of  the  Navy  Street  gang,  at  which  the  conspiracy  to  kill  the 
Morellos  and  obtain  possession  of  their  various  forms  of  graft  was  discussed, 
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and  plana  were  laid  for  the  successful  accomplishment  of  its  ultimate  purpose." 
Brief,  p.  25.  "The  prosecution  presented  its  case  to  the  jury  upon  the  theory 
of  a  conspiracy,  of  which  the  killing  of  Charles  Ubriaco  and  Nicholas  Morello 
was  only  a  part.  •  •  •  The  existence  of  the  conspiracy  was  relied  upon  to 
justify  the  admission  of  a  great  deal  of  the  proof  that  was  accepted  by  the 
court"  Id.  p.  65.  "The  theory  of  the  defense  was  that  Daniello,  to  save  him- 
self, related  to  the  jury  a  true  story,  into  which  he  falsely  wove  the  name  of 
Vollero."    Id.  p.  67. 

It  is  undeniable  that  without  Danielle's  testimony  the  defendant's 
conviction  would  have  been  impossible.  There  is  no  attempt  to  dis- 
pute the  fact  that  it  was  his  confession  that  caused  the  conviction.  He 
is  repeatedly  referred  to  in  the  district  attorney's  brief  as  the  "prin- 
cipal witness  for  the  prosecution."  He  was  regarded  for  all  purposes 
of  the  trial  as  an  accomplice  both  in  law  and  in  fact.  The  trial  justice, 
in  charging  the  jury,  said: 

"There  is  no  question  about  his  being  an  accomplice,  if  you  beUeve  what  he 
says,  because  he  says  he  is,  and  that  settles  that  pohit" 

Daniello,  having  turned  state's  evidence,  later,  with  consent  of  the 
district  attorney,  took  a  plea  and  was  released,  at  the  request  of  the 
district  attorney,. under  a  suspended  sentence. 

[2]  The  rule  as  to  who  may  be  regarded  as  an  accomplice  is  thus 
stated  in  People  v.  Sweeney,  213  N.  Y.  37,  at  page  46,  106  N.  E.  913, 
at  page  917: 

"To  constitute  an  accomplice  one  must  be  so  connected  with  a  crime  that  at 
common  law  he  might  himself  have  been  convicted  either  as  a  principal  or  as 
an  accessory  before  the  fact.  People  v.  Zucker,  20  App.  Div.  363,  366  [46  N.  Y. 
Supp.  766L  affirmed  on  opinion  below  154  N.  T.  770  [49  N.  B.  1102] ;  People  v. 
Bright,  203  N.  Y.  73,  79  [96  N.  B.  362,  Ann.  Gas.  1913A,  771].? 

Assuming  therefore,  that  Daniello  was  an  accomplice  within  the 
meaning  of  the  statute  next  referred  to,  what  was  the  effect  of  such 
complicity  upon  his  evidence?  Section  399  of  the  Code  of  Criminal 
Procedure  reads  as  follows : 

"A  conviction  cannot  be  had  upon  the  testimony  of  an  accomplice,  unless  he 
be  corroborated  by  such  other  evidence  as  tends  to  connect  the  defendant  with 
the  commission  of  the  crime." 

The  prosecution  contended,  both  upon  the  trial,  in  the  Court  of  Ap- 
peals, and  upon  the  present  motion  that  there  was  sufficient  corrobora- 
tion of  the  testimony  of  Daniello  to  sustain  the  charge  of  murder  made 
against  the  defendant.  Such  corroboration  was  claimed  to  rest  princi- 
pally, although  not  wholly,  on  the  testimony  of  John  Mancini.  The 
prosecution  maintained  that  Mancini  was  not,  like  Daniello,  an  accom- 
plice, but  that  he  was,  so  to  speak,  a  mere  witness  or  spectator,  whose 
eiridence  had  the  force  of  corroboration  from  an  independent  source 
or  disinterested  standpoint.  At  page  123  of  the  people's  brief  in  the 
Court  of  Appeals  this  occurs: 

**There  is  not  one  word  of  evidence  in  the  entire  case  from  which  Mancini 
could  possibly  be  convicted  as  a  principal  of  this  crime ;  not  one  word  of  evi- 
dence that  connects  him  directly  or  indirectly  with  its  commission." 
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His  rdation  to  the  case  is  then  compared  with  that  of  a  maid  work- 
ing in  a  disorderly  house  with  full  knowledge  of  the  character  of  the 
place,  and  who  has  been  held  not  to  be  an  accomplice  as  a  matter  of 
law. 

[8, 4]  I  am  wholly  unable  to  subscribe  to  this  proposition.  Mancini, 
as  will  be  seen,  was  indicted  as  a  principal  for  the  murder  of  Ferra- 
zano,  who  was  one  of  the  six  men  whose  death  was  the  object  of  the 
conspiracy.  If  a  conspiracy  were  entered  into,  either  for  the  purpose 
of  effecting,  or  resulting  in,  the  murder  of  six  persons,  and  three  of 
them  were  murdered  by  different  members  of  the  criminal  conspiracy, 
all  the  conspirators  are  liable  as  principals  for  the  commission  of  each 
murder.  If  it  be  true  that  a  criminal  conspiracy  to  commit  these  mur- 
ders was  formed,  and  that  Mancini  aided  or  abetted  in  their  commis- 
sion, he  was  "concerned  in  the  commission"  of  all  the  crimes,  whether 
present  or  absent  when  each  crime  was  committed.  He  thereby  be- 
came an  accessory  before  the  fact,  and  liable  as  a  "principal,"  even 
though  he  did  not  actually  participate  in  any  of  the  homicides.  Penal 
Law  (Consol,  Laws,  c.  4(^  §  2.  ... 

Hence,  if  Mancini  were  an  accomplice  in  those  crimes,  his  testi- 
mony was  insufficient  to  corroborate  that  of  Daniello.  What  is  to  be 
deemed  sufficient  corroboration  under  our  statute  has  repeatedly  been 
defined  by  our  courts.  A  brief  notice  of  the  principal  authorities  will 
not  be  out  of  place. 

In  People  v.  Hooghkerk,  96  N.  Y.  150,  at  page  162,  Judge  Andrews, 
after  referring  to  this  statute,  saijl : 

'Trior  to  tbis  statute  tbe  mle  in  the  state  permitted  the  jury  to  convict  a  de- 
fendant upon  the  uncorroborated  testimony  of  an  accomplice  (People  v.  Costel- 
lo,  1  D'enio,  83) ;  but  it  was  the  uniform  custom  of  judges  to  advise  the  jury 
that  the  evidence  of  the  accomplice  should  be  received  with  great  caution,  and 
it  rarely  happened  that  a  conviction  was  had  upon  his  unsupported  evidence. 
The  rule  now  embodied  in  the  statute  is  substantiaUy  the  mle  which  before 
the  statute  courts  were  In  the  habit  of  stating  to  the  jury  for  their  guidance, 
although,  as  has  been  said,  it  was  not  enforced  as  a  rule  of  law. 
•  'It  is  plain  that  independently  of  the  statutory  rule  corroborative  evidence 
to  have  any  value  must  be  evidence  from  an  independent  source  of  some  ma- 
terial fact  tending  to  show  not  only  that  the  crime  has  been  committed,  but 
that  the  defendant  was  implicated  in  it,  and  such  is  the  doctrine  of  the  best 
considered  cases.  But  neither  the  doctrine  hitherto  declared  by  the  courts,  nor 
the  rule  embodied  in  the  statute,  requires  that  the  whole  case  should  be  prov- 
ed outside  of  the  testimony  of  the  accomplice.  Such  a  rule  would  render  the 
testimony  of  an  accomplice  in  most  cases  unnecessary,  and  would  defeat  the 
policy  of  the  law,  which  permits  the  use  of  accomplices  as  witnesses  in  aid 
of  and  in  the  Interests  of  public  justice/' 

In  People  v.  Plath,  100  N.  Y.  590,  3  N.  E.  790,  S3  Am.  Rep.  236, 
Chief  Judge  Ruger,  in  referring  to  the  rule  as  to  corroboration  before 
the  statute,  said : 

"Although  such  cases  are  not  strictly  analogous  to  those  where  corroboration 
is  required  by  statute,  they  yet  furnish  some  help  in  determining  the  degree 
of  proof  required  in  the  latter  case.  The  rule  as  to  the  corroboration  or  an 
accompUce  is  stated  in  Roscoe's  Criminal  Evidence,  122,  as  follows:  *That 
there  should  be  some  fact  deposed  to,  independently  altogether  of  the  evidence 
of  the  accomplice,  which  taken  by  itself  leads  to  the  inference,  not  only  that  a 
crime  has  been  c(»nmitted,  bnt  that  the  prisoner  is  implicated  in  it.  Russell 
on  Crimes,  902,  says  that  It  is  not  sufficient  to  corroborate  an  accomplice  as  to 
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the  facts  of  the  case  generally,  but  that  he  mueit  be  corroborated  as  to  some 
material  fact  or  facts  which  go  to  prove  that  the  prisoner  was  connected  with 
the  crime  charged/  " 

The  latter  case  is  referred  to  by  Juds^e  Peckham  in  People  v.  Ogle, 
104  N.  Y.  511,  at  page  515,  11  N.  E.  53,  at  page  54,  where  he  says  of 
the  Plath  Case : 

"It  only  requires  a  corroboration  as  to  some  material  fact  which  goes  to 
prove  the  prisoner  was  connected  with  the  crime," 

And  he  then  points  out: 

"That  the  witnesses,  In  regard  to  whon<  the  reqnest  was  made,  were  not  ac- 
complices in  any  sense  of  the  word,"  and  that  "even  if  the  rule  as  to  the  evi- 
dence, of  an  accomplice  had  been  erroneously  stated  by  tJie  court,  it  was  there- 
fore wholly  Immaterial  in  this  case/' 

In  People  v.  Everhardt,  104  N.  Y.  591,  11  N.  E.  62,  Judge  Earl 
says,  speaking  of  the  section  in  question: 

"This  section  has  changed  that  rule  of  law  and  requires  that  there  should 
be  simply  corroborative  evidence,  which  tends  to  connect  the  defendant  with 
the  commission  of  the  crime.  •  •  •  Whether  that  evidence  was  sufficient 
corroboration  of  the  accomplice  was  for  the  determination  of  the  jury.  The 
law  is  complied  with  if  there  is  some  other  evidrace  fairly  tending  to  connect 
the  defendant  with  the  commission  of  the  crime  so  that  his  conyiction  will 
not  rest  entirely  upon  the  evidence  of  the  accomplice." 

In  People  v.  Elliott,  106  N.  Y.  288,  at  page  292,  12  N.  E.  602,  at 
page  603,  Judge  Earl  said : 

'*It  is  not  necessary  that  the  corroborative  evidence  of  itself  should  be 
sufficient  to  show  the  commission  of  the  crime,  or  to  connect  the  defendant 
with  it  It  is  sufficient  if  it  tends  to  connect  the  defendant  with  the  com- 
mission of  the  crime.  Nor  need  the  corroborative  evidence  be  wholly  incon- 
sistent with  the  theory  of  the  defendant's  innocence.  The  court,  before  it 
snould  submit  the  case  to  the  jury,  should  be  satisfied  that  there  is  some  cor- 
roborative evidence  fairly  tending  to  connect  the  defendant  with  the  com- 
mission of  the  crime,  and  when  there  is,  then  it  is  for  the  Jury  to  determine 
whether  the  corroboration  is  sufficient  to  satis^  them  of  the  defendant's 
guilt." 

To  the  same  effect  is  the  case  of  People  v.  Mayhew,  ISO  N.  Y.  346, 44 
N.  E.  971. 

In  People  v.  Christian,  78  Hun,  28,  29  N.  Y.  Supp.  271,  affirmed  143 
N.  Y.  666,  39  N.  E.  21,  on  opinion  below  it  was  held  that— 

"Under  this  statute  it  matters  not  how  consistent  the  narration  of  the  ac- 
complice, how  much  it  is  fortified  by  detail  in  the  statement  itself,  or  how  rea- 
sonable and  convincing  the  relation  of  facts  by  her,  it  is  not  enough,  unless 
corroborated  by  such  other  testimony  as  tends  to  connect  the  defendant  with 
the  commission  of  the  crime." 

In  People  v.  Patrick,  182  N.  Y.  131,  74  N.  E.  843,  Judge  Gray,  writ- 
ing the  prevailing  opinion,  quotes  from  the  Mayhew  Case  and  says  of 
the  rule  there  stated : 

"This  is  but  Just ;  or,  otherwise,  if  the  statute  Is  to  be  given  a  narrower  con- 
struction, the  ends  of  Justice  might  be  often  defeated.  The  law,  in  Its  humane 
policy,  intends  that  the  life,  or  the  liberty,  of  an  accused  person  shall  not  be 
sworn  away  by  an  accomplice,  imless  the  accomplice  be  so  corroborated,  as  to 
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some  material  fact,  or  facts,  as  that  a  belief  in  his  credibility  becomes 
reasonable,  and  therefore  safe  to  be  entertained." 

[5]  This  rule  of  corroboration  extends  also  to  the  proceedings  be- 
fore the  grand  jury  which  found  the  indictment. 

In  People  v.  Sweeney,  213  N.  Y.  37,  at  page  42,  106  N.  E.  913,  at 
page  915,  Judge  Chase,  after  referring  to  the  section  under  consid- 
eration, says  in  reference  to  the  Code  of  Criminal  Procedure : 

"It  also  provides  that  the  grand  Jury  can  receive  none  bnt  legal  evidence* 
(section  256),  and  that  an  Indictment  should  not  be  found  by  a  grand  Jury  un- 
less *aU  the  evidence  before  them,  taken  together,  is  such  as  in  their  Judgment 
would,  if  unexplained  or  uncontradicted,  warrant  a  conviction  by  the  trial 
Jury'  (section  258).  It  is  manifest,  therefore,  that  if  the  only  testimony  before 
the  grand  Jury  is  the  testimony  of  accomplices,  it  caxmot  be  said  to  be  suttl- 
cient,  if  unexplained  or  uncontradicted,  to  warrant  a  conviction  by  the  trial 
Jury," 

[B]  The  rule  as  to  corroboration  of  the  testimony  of  an  accomplice 
is  subject  to  an  important  exception  which  has  bearing  upon  the 
question  to  be  decided  at  this  time.  The  exception  is  stated  in  the 
syllabus  of  the  case  of  People  v.  O'Farrell,  175  N.  Y.  323,  67  N.  E. 
588,  as  follows: 

•The  fact  that  upon  the  trial  of  an  indictment  •  •  •  two  accomplices 
testified  in  regard  to  the  defendant's  guilt  instead  of  one  is  not  a  corrobora* 
tion  within  the  meaning  of  the  statute,  and  in  such  a  case  it  requires  the  same 
amoimt  of  other  evidence  to  connect  the  defendant  with  the  crime  as  if  but  one 
accomplice  testified,  in  order  to  establish  his  guUt" 

[7]  In  this  case  the  Court  of  Appeals  unanimously  reversed  the 
Appellate  Division  and  said  (at  page  327  of  175  N.  Y.,  at  page  589 
of67N.E.): 

"This  brings  us  to  the  consideration  of  the  second  question,  whether  the  fact 
that  two  accomplices  testified  in  regard  to  the  crime  instead  of  one,  removed 
the  case  from  the  effect  of  section  399.  We  think  it  did  not  The  obvious  pur- 
pose of  that  statute  was  not  to  secure  the  evidence  of  more  than  one  accom- 
plice, but  related  to  the  quality  of  the  evidence  rather  than  the  quantity,  and 
was  to  forbid  the  conviction  of  any  person  upon  the  evidence  of  an  accomplice 
or  accomplices,  unless  corroborated  by  other  evidence.  In  the  language  of 
Judge  Foster  in  State  v.  Williamson,  42  Conn.  261,  265 :  *Merely  adding  to  the 
number  of  broken  reeds  gives  no  increase  of  strength.  The  confirmation  re- 
quired to  give  the  testimony  of  an  accomplice  the  necessary  weight  should 
come  ftom  an  unimpeached  source,  not  from  partners  in  guilt.'  Such  are  the 
views  of  the  text-writers  who  discuss  this  subject.  Greenleaf,  in  his  work  on 
Eviden<%  (volume  1,  §  381),  says :  *If  two  or  more  accomplices  are  produced  as 
witnesses,  they  are  not  deemed  to  corroborate  each  other ;  but  the  same  rule  is 
applied,  and  the  same  confirmation  is  required,  as  if  there  were  but  one.*  The 
same  doctrine  Is  stated  in  substantially  the  same  language  in  1  Taylor  on  Evi- 
dence, I  970.  In  1  Phillips  on  Evidence  (Cowen  &  Hill's  Notes,  4th  Ed.)  p.  113, 
it  is  said:  'The  practice  of  requiring  confirmation,  when  the  case  for  the 
prosecution  is  supported  by  an  accomplice,  applies  equally  when  two  or  more 
acoomplices  are  brought  forward  against  a  prisoner.'  In  Underhill  on  Crim- 
inal Evidence,  §  75,  it  is  said:  'Corroboration  by  independent  evidence  is  not 
dispensed  with  where  several  accomplices  testify  against  the  accused.  The 
accomplices  are  not  deemed  to  corroborate  each  other.'  *• 

Bearing  in  mind  the  principles  which  have  been  adverted  to,  we 
are  now  in  a  position  to  discuss  the  grounds  upon  which  the  present 
application  rests. 
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The  contention  of  the  defendant  upon  this  motion  is  that  since  the 
trial  of  this  case  the  defendant  has  discovered  certain  facts  in  re- 
gard tp  the  witness  Giovanni  Mancini  which,  had  they  been  known 
at  the  time  of  the  trial  and  had  the  court  and  jury  been  put  in  pos- 
session of  them,  would  have  changed  the  result  of  the  trial.  Man- 
cini was  permitted  to  testify  and  did  testify  in  support  of  the  story 
told  by  Raflfele  Daniello  regarding  the  conspiracy  in  which  it  was 
claimed  the  defendant  was  involved.  As  will  be  shown,  the  testi- 
mony of  Mancini  was  submitted  to  the  jury  for  the  purpose  of  cor- 
roborating Daniello  and  under  instructions  to  the  jury  to  determine 
upon  the  evidence  in  the  case  whether  Mancini  was  or  was  not  an 
accomplice.  The  aflSdavit  submitted  by  the  defendant  states  that,  upon 
the  same  day  when  this  defendant  was  indicted  in  Kings  county  for 
the  killing  of  Ubriaco  and  Morello,  Mancini  was  indicted  in  New 
York  county  for  the  killing  of  Ferrazano.  The  indictment  againsf 
Mancini  was  what  is  known  as  a  secret  indictment,  and  defendant's 
counsel  in  the  moving  affidavit  states  that  it  is  his  belief  that  it  was 
not  known  to  the  trial  court  in  the  present  case  at  tihe  time  of  the  trial 
that  Mancini  had  been  indicted,  but  that  knowledge  of  the  fact  of 
such  indictment  having  been  found  against  him  was  known  at  the 
time  of  defendant's  trial  only  to  the  district  attorneys  of  Kings  and 
New  York  counties. 

The  defendant  further  contends  that  the  assistant  district  attorney 
who  tried  the  case  against  this  defendant  endeavored  to  withhold  from 
the  court  and  the  jury  knowledge  that  the  witness  Mancini  was  then 
a  codefendant  under  indictment  in  connection  with  one  of  the  mur- 
ders which  were  the  result  of  the  conspiracy.  In  support  of  his  con- 
tention he  refers  to  the  record  of  the  cross-examination  of  Mancini, 
as  follows : 

"Q.  And  you  are  under  indictment  now,  aren't  you,  for  murder? 

'*Mr.  Warbasse:  That  Is  objected  to  unless  the  same  rule,  by  consent,  appues 
to  the  defendant  and  all  of  the  defendant's  witnesses. 

'The  Oourt :  Let  him  say  whether  he  Is  under  Indictment  for  murder  arising 
out  of  this  same  occurrence. 

"Mr.  Warbasse :  I  have  no  objection  to  that 

**The  Interpreter:  Question,  please? 

"By  Mr.  ReiUy:  Q.  You  are  under  indictment  for  murder— for  one  of  the 
murders  that  Daniello  told  the  police  about? 

**The  Court :   That  is  excluded.    That  is  not  what  I  said  I  would  aUow. 

''By  Mr.  Rellly :  Q.  Well,  whom  are  you  under  indictment  for  the  murder  of? 

"Mr.  Warbasse:  That  is  objected  to  as  assuming  he  is. 

"The  Court:  That  is  excluded. 

"By  Mr.  Rellly:  Q.  Are  you  indicted  for  the  killing  of  Ubriaco?  A.  I  never 
killed  anybody. 

"Q.  I  say,  are  you  indicted?    A.  Never." 

On  redirect  examination  Mr.  Wiarbasse,  the  trial  assistant  district 
attorney,  asked  these  questions : 

"Q.  Last  November,  when  you  were  sent  to  poUce  headquarters,  you  were 
sent  there  under  arrest  as  a  witness,  were  you?  A.  I  was  arrested  as  a 
witness;  yes. 

"Q.  And  you  are  still  held  as  a  witness?  A.  Tes;  as  a  witness.  I  am  un- 
der $25,000  bail. 

"Q.  You  testified  before  the  grand  jury,  didn't  you,  in  this  case?    A.  Yes." 
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On  re-cros»-exaininatton  by  Mr.  Reilly  the  following  took  place: 

"Q.  You  Bay  you  are  here  as  a  witness  now?    A.  Yes. 

"Q.  Haven't  you  been  indicted  in  New  York,  and  haven't  you  pleaded  not 
^ilty  to  tbe  indictment  of  murder  in  the  first  degree? 

''Mr.  Warbasse:  Objected  to.  Your  honor  has  already  excluded  it  as  im- 
proper. 

•The  CJourt :  Well,  I  will  allow  him  to  answer. 

•*The  Witness :  I  have  not  killed  anybody  yet.    What  do  I  know? 

"By  Mr.  Reilly:  Q.  Have  you  pleaded  to  an  indictment  in  New  York. 
A.  I  was  only  before  the  grand  jury.    I  was  not  before  the  court. 

**Q.  Have  you  been  over  to  New  York  since  you  have  been  arrested?  A. 
Yes ;  after  they  caUed  me  here,  they  sent  me  to  New  York." 

The  rule  has  already  been  referred  to  that  one  accomplice  cannot 
be  used  to  corroborate  another  accomplice.  Mancini  was  not  only  an 
accomplice  in  fact,  if  the  testimony  of  Daniello  is  to  be  believed,  but 
he  was  an  accomplice  in  law,  and  his  testimony  was  wholly  ineffective 
in  corroboration  of  the  testimony  given  by  Daniello. 

After  the  trial  and  conviction  of  the  defendant,  and  on  the  13th  of 
December,  1918,  Mancini  pleaded  guilty  to  manslaughter  in  the  sec- 
ond degree,  in  that  he,  with  others,  conspired  to  kill  Ferrazano,  and 
upon  the  recommendation  of  the  district  attorney  of  Kings  county  he 
received  the  same  terms  and  benefit  as  Daniello  had  received,  namely, 
a  suspended  sentence  and  probation. 

[8]  The  question  is  thus  squarely  presented  whether,  if  the  jury  by 
whom  the  defendant  was  convicted  had  been  aware  of  the  relation 
of  Mancini  to  the  conspiracy,  and  the  fact  that  at  the  time  when  he 
testified  he  was  an  accomplice  and  under  indictment  for  the  commis- 
sion of  one  of  these  murders,  would  the  jury  have  regarded  his  tes- 
timony in  the  same  light  as  diey  presumably  r^arded  it  in  reaching 
the  conclusion  which  they  did  P 

It  is  apparent  from  what  will  now  be  stated  that  the  question  of 
the  corrotK>ration  of  Daniello's  testimony  by  that  of  Mancini  was  a 
factor  of  extreme  importance  in  the  minds  of  the  jury.  I  am  unaUe 
to  give  any  stronger  proof  in  support  of  this  statement  than  is  found 
in  a  perusal  of  the  record  itself.  In  the  summation  of  the  case  by  the 
assistant  district  attorney  great  weight  was  placed  upon  the  fact  that 
Mandni's  testimony  corroborated  that  of  Daniello,  and  that  Daniello's 
testimony  corroborated  that  of  Mancini  upon  the  fundamental  point  in 
the  case,  namely,  that  the  defendant  was  initiated  into  the  band  of 
criminals  forming  the  Camorra,  which  was  organized  for  the  purpose 
of  dealing  in  murder  and  stealing.  At  the  conclusion  of  the  testimony 
the  following  discussion  took  place  between  court  and  counsel : 

"The  Court:  Now,  as  to  those  two  witnesses  that  you  spoke  of,  Daniello 
first ;  on  what  theory  do  you  claim,  Mr.  District  Attorney,  that  the  question 
of  whether  he  is  an  accomplice  should  be  submitted  to  the  Jury  as  a  question 
of  fact? 

'*Mr.  Warbasse :  First,  beoause  the  complidtj  of  any  witness  is  always  a 
question  of  fact    •    •    * 

"The  Court:  Now,  as  to  Mancini ;  wiU  you  teU  me,  Mr.  BeiUy,  please,  what 
evidence  in  the  case  you  think  Justifies  leaving  to  the  Jury,  as  a  question  of 
fact,  whether  Mancini  is  an  accomplice? 

"Mr.  Reilly:  The  evidence  is  that  six  men  were  named  in  the  general  scheme 
to  get  rid  of  the  Murellos.    Six  men  were  named  in  Philadelphia. 
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•The  Court:  Tes, 

"Mr.  Reilly :  The  evidence  Is  that  certain  persons  got  rid  of  Ubrlaco  and 
MoreUo  as  a  part  of  the  scheme.  Then  Ralph  Danlello  and  John  Mandnl  are 
sent  from  Brooklyn  over  to  New  York  to  kill  Ferrazano.  Ferrazano  is  killed 
by  two  other  men,  while  these  two  are  waiting  outside,  and  had  Ferrazano 
come  out  at  the  door  at  which  they  were  waiting  they  would  have  killed  him 
themselves. 

"The  Court:  I  thought  there  might  be  a. possibility  of  inferring  that  Mandni 
was  sent  over  there  to  kill  him ;  but  there  is  no  evidence  at  all  that  Mancinl 
was  sent  over  there  to  kill  him. 

*'Mr.  Warbftsse :  Let  me  call  your  honor's  attention,  In  that  connection,  to 
Danlello's  testimony  that  Mancinl  knew  nothing  about  the  mission  for  which 
they  went  over. 

"Mr.  Heilly:  My  recollection  is,  and  the  copy  of  the  evidence  that  I  have 
shows,  that  Mancinl  waited  outside. 

*The  Court:   With  Danlello? 

"Mr.  Reilly :  Yes ;  and  that  as  soon  as  it  was  over  they  both  came  back  to 
Brooklyn,  and  both  went  to  Alessandrio's  house  to  tell  him  it  was  done,  and 
rang  the  door  bell,  which  was  not  answered,  and  then,  when  there  was  no 
response — 

'*The  Court:  I  hardly  think  there  is  any  evid^ice  there  from  which  the 
jury  could  possibly  infer  it,  though  perhaps  I  could  leave  it  to  them  as  a  ques- 
tion of  fact    There  is  no  direct  evidence — ^none  that  I  recall,  at  any  rate. 

"Mr.  Reilly:  No ;  no  evidence  but  that  which  I  have  stated.  If  from  that 
evidence  they  make  up  their  minds  that  he  was  an  accomplice,  and  arrive  at 
the  conclusion  that  he  was  an  accomplice,  then  he  is  just  as  much  an  accom- 
plice in  law  as  Danlello. 

"The  Court:  I  think  that  I  will  probably  explain  to  the  jury  what  an  accom- 
plice is,  and  say  they  can  decide  for  themselves  whether  there  is  any  proof  in 
the  case  which  justifies  finding  that  Mancinl  was  an  accomplice. 

"Mr.  Warbasse:  It  seems  to  me  that,  before  yottr  honor  oould  submit  the 
question  of  the  complicity  of  Mancinl  to  the  jury,  there  would  have  to  be  some 
evidence  in  the  case  upon  which  a  conviction  against  Mancinl  could  be  based. 

"The  Court :  That  is  true,  but  there  are  certain  circumstances  that  are  sug- 
gestive, at  least,  about  Mancinl  going  over  there.    What  was  he  there  for? 

"Mr.  Reilly :  They  were  all  members  of  the  one  gang.  They  knew  in  Navy 
ctreet  what  they  were  going  to  do  to  the  Morellos.  Jie  was  present  that  day. 
and  he  was  present  at  the  banquet  when  the  toast  was  drunk:  'Here  la  to  the 
health  of  the  Neapolitarfs  and  the  destruction  of  the  Sicilians.' 

"Mr.  Warbasse :  You  will  recall,  for  lnstan)?e,  that  not  only  Paolo  Panzoui 
said,  but  Danlello  said,  that  the  conference  was  almost  over  at  the  restaurant 
Wlien  Manclni  came  in. 

"Mr.  Reilly:  He  was  unfortunate  in  being  late,  but  he  was  down  at  the 
banquet  that  night,  and  knew  what  they  had  done. 

"The  Court:  He  claims  that  they  were  down  at  his  own  place  when  some 
of  them  were  sworn  into  the  Camorra,  and  they  may  have  made  him  a  meml>er 
of  the  Camorra«  for  all  I  know.  That  sounded  about  like  what  they  were 
doing." 

The  court  charged  the  jury  regarding  Mancini  as  follows : 
"The  people  claim  that,  amoncj  other  witnesses,  they  have  corroborated 
what  Daniollo  said,  and  have  shown  the  defendant's  connection  with  this 
crime  by  the  witness  Mandni.  Mancini,  yon  may  remember,  was  the  man 
who  testified  that  he  was  a  partner  of  Danielle  some  years  ago  In  the  restau- 
rant business,  and  claims  that  he  was  present  at  one  or  two  of  the  conferences 
at  Coney  Island  and  elsewhere,  and  also  in  the  restaurant  on  Myrtle  avenue  on 
the  day  of  the  alleged  murder.  Mancini  claims  that  he  was  in  those  places; 
that  he  heard  some  of  the  talk  as  to  the  planning  of  this  shooting  in  Navy 
street ;  and  that  he  went  over  to  New  York  with  Danlello  at  the  time  of  the 
killing  of  Ferrazano,  who  is  said  to  have  been  the  third  member  of  the  Morello 
gang  to  be  killed  pursuant  to  this  conspiracy.  Although  there  Is  no  claim 
that  Mancini  had  a  hand  in  the  actual  killing  of  Ferrazano,  he  appears  to 
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baye  been  outside  of  or  near  the  restaurant  with  Danlello  at  the  time  that 
the  two  other  men  went  Into  the  restaurant  and  did  the  actual  killing.  The 
claim  of  the  defense  Is  that  Mancini  was  also  an  accomplice;  that  he  was  a 
party  to  this  same  undertaking,  and  was  just  as  guilty  as  Danlello. 

"An  accomplice,  very  briefly,  is  any  one  who  has  a  hand  In  the  commission 
of  a  crime,  where  the  proof  shows  that  he  himself  could  be  Indicted  for  the 
crime.  In  other  words,  the  proof  has  to  show,  before  a  Jury  can  find  that  a 
witness  is  an  accomplice,  that  the  alleged  accomplice  could  himself  have  been 
legally  and  properly  charged  with  the  conmiisslon  of  the  offense  In  question. 
I  have  said,  as  to  Danlello,  that  there  is  no  question  about  his  being  an  ac- 
complice, If  you  believe  what  he  says,  because  he  says  he  is,  and  that  settles 
that  point.  But,  as  to  Maneinl,  he  does  not  say  that  he  was  a  member  of  the 
gang,  or  had  any  hand  at  all  In  this  killing.  That  he  knew  th^  others,  that  he 
went  with  them  more  or  less,  and  met  them  here  and  there,  is  not  denied ;  but 
whether  or  not  he  was  an  accomplice  in  the  eyes  of  the  law  I  am  going  to  leave 
to  you  as  a  question  of  fact.  It  will  be  determined,  as  I  have  already  indi- 
cated to  you,  by  your  decision  as  to  whether  or  not  you  find  on  the  proof  in 
this  case  that  he  (Mancini)  could  himself  have  been  properly  and  legally  pros- 
ecuted for  this  particular  crime.  If  he  could  have  been,  he  is  an  accomplice ; 
if  he  could  not  have  been,  he  is  jiot  an  accomplice.  If  he  is  not  an  accomplice, 
and  you  believe  what  he  says,  then  you  might — I  do  not  say  you  would — ^flnd  in 
his  testimony  corroboration  of  what  Danlello  said,  at  least  as  to  some  part, 
tending  to  connect  the  defendant  with  the  commission  of  this  crime.*' 

The  jury  retired  at  6:31  o'clock  p.  m.  They  returned  into  court  at 
2:23  o'clodc  on  the  following  morning,  and  the  following  took  place: 

"The  Court:  Mr.  Foreman,  you  say  you  want  a  part  of  the  charge  read? 

**The  Foreman  of  the  Jury :  The  part  of  the  charge  in  which  you  state  the 
law  about  John  Mancini  \n  this  case. 

'*The  Court :  All  right ;  the  stenographer  will  read  that  to  you.  (The  ste- 
nographer read  as  follows:) 

**  *They  have  corroborated  what  Danlello  said,  and  have  shown  the  defend- 
ant's connection  with  this  crime  by  the  witness  Mancini.  Mancini,  you  may 
remember,  was  the  man  who  testified  that  he  was  a  partner  of  Danlello  some 
years  ago  in  the  restaurant  business,  and  claims  that  he  was  present  at  one  or 
two  of  the  conferences  at  Coney  Island  and  elsewhere,  and  also  in  the  restau- 
rant on  Myrtle  avenue  on  the  day  of  the  alleged  piurder.  Mancini  claims  that 
he  was  In  those  places,  that  he  heard  some  or  the  talk  as  to  the  planning  of 
this  shooting  in  Navy  street,  and  that  he  went  over  to  New  York  with  Danlel- 
lo at  the  time  of  the  killing  of  Ferrazano,  who  is  said  to  have  been  the  third 
member  of  the  Morello  gang  to  be  killed  pursuant  to  this  con^iraoy.  Although 
there  is  no  claim  that  Mancini  had  a  hand  in  the  actual  killing  of  Ferrazano« 
he  appears  to  have  been  outside  of  or  near  the  restaurant  with  Danlello  at  the 
time  that  two  other  men  went  Into  the  restaurant  and  did  the  actual  killing. 
The  claim  of  the  defense  is  that  Mancini  was  also  an  accomplice;  that  ho 
was  a  party  to  this  same  undertaking,  and  was  just  as  guilty  as  Danielle. 

"  'An  accomplice,  very  briefly,  is  any  one  who  has  a  hand  in  the  commis- 
sion of  a  crime,  where  the  proof  shows  that  he  himself  could  be  indicted  for 
the  crime.  In  other  words,  the  proof  has  to  show,  before  a  Jury  can  find  that 
a  witness  is  an  accomplice,  that  the  alleged  accomplice  could  himself  have  been 
legally  and  properly  charged  with  the  commission  of  the  offense  in  quesion.  I 
have  said,  as  to  Danielle,  that  there  is  no  question  about  his  being  an  accon> 
pllce,  if  you  believe  what  he  says,  because  he  says  he  is,  and  that  settles  that 
point  But,  as  to  Mancini,  he  does  not  say  that  he  wav5  a  member  of  the 
gang  or  had  any  hand  at  all  in  this  killing.  That  he  knew  the  others,  that  he 
went  with  them  more  or'  less  and  met  them  here  and  there  is  not  denied ;  but 
whether  or  not  he  was  an  accomplice  in  the  eyes  of  the  law  I  am  going  to  leave 
to  you  as  a  question  of  fact.  It  will  be  determined,  as  I  have  already  indicated 
to  you,  by  your  decision  as  to  whether  or  not  you  find  on  the  proof  in  this 
case  that  he  (Mancini)  could  himself  have  been  properly  and  legally  prosecuted 
for  this  particular  crime.    If  he  could  have  b^n,  he  Is  an  accomplice;  if  he 
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could  not  luiTe  been,  he  is  not  an  accomplice.  If  he  is  not  an  acoompUce,  and 
you  believe  what  he  says,  then  you  might — ^I  do  not  say  you  would — ^flnd  in 
his  testimony  corroboration  of  what  Daniello  said,  at  least  as  to  some  part, 
tending  to  connect  the  defendant  with  the  commission  of  this  crime.* 

"The  Court :  Gentlemen,  if  that  is  not  all  you  want,  please  let  me  know  now, 
I  shall  be  here  all  night,  and  if  there  is  anything  you  want  at  any  time,  if  you 
will  let  me  know,  you  may  come  in  and  ha/ve  it." 

At  2:28  o'clock  a.  m.  the  jury  again  retired.  At  3K)8  o'clock  a.  m. 
the  jury  again  returned  into  court, 

**The  Court:  Gentlemen,  after  you  retired,  I  had  my  attention  called  to  the 
fact  that  the  stenographer,  when  he  began  to  read  to  you,  began  in  the  middle 
of  a  sentence;  and  In  order  that  there  may  be  no  possibility  of  any  misappre- 
hension about  it  I  have  asked  you*  to  cpme  back.  I  think  it  Is  clear  to  you 
what  was  metfnt :  but  he  started  off  as  though  I  had  stated  it  as  a  fact  that 
there  was  a  corroboration.  Of  course,  you  know  that  I  did  not  state  that  as  a 
fact  I  said  that  it  Is  for  you  to  say  whether  there  is.  I  said  that  the  prose- 
cution claims  that  there  was  corroboration  in  the  opening  part  of  the  sentence 
which  the  stenographer  omitted  to  read  to  y^u,  and  which  Just  preceded  the 
point  at  which  he  began.  I  think  It  was  plain,  anyhow,  but  in  the  abundance 
of  caution  I  asked  you  to  come  back  that  I  might  say  that  to  you.  In  listening 
to  the  stenographer  read  what  I  said  about  accomplices,  I  am  afraid  that  per- 
haps my  definltic^  of  accomplice  might  be  misunderstood  by  laymen.  What  I 
am  going  to  say  to  you  about  it  now  is  exactly  the  same  in  legal  meaning  as 
what  I  did  say  to  you. 

**I  said  that  an  accomplice  is  one  who  could  properly  and  legally  be  indicted 
for  the  offense  In  question.  That  Is  correct,  because  no  one  could  properly  and 
legally  be  indicted  unless  the  proof  was  sufficient  to  convict  him.  You  might 
not  know  that,  however,  and  I  am  Just  going  to  say  that  what  that  meant  is 
that  an  accomplice  is  one  who  could  be  convicted  of  the  offense  charged,  and 
that  is  equivalent  to  saying  that  he  could  be  lawfully  indicted,  because  yoo 
cannot  find  a  lawful  indictment  unless  there  Is  sufficient  proof  to  convict  Not 
being  lavTyere,  however,  you  might  not  know  that  1  am  not  making  any  change 
at  all  in  the  legal  effect  of  the  charge,  but  am  Just  explaining  to  you  what  per- 
haps I  should  have  explained  In  the  first  instance.  I  think  you  will  get  that 
clearly.  An  accomplice  Is  one  who  himself,  on  the  proof  in  the  case,  would  be 
guilty  of  the  offense  charged.  If  he  would  not  be  guilty  on  the  proof  In  the 
case  of  the  offense  charged,  he  is  not  an  aocomplice.    I  hope  that  is  plain." 

In  view  of  this  recital  of  the  proceedings  upon  the  trial,  and  in  view 
of  the  facts  which  have  developed  with  regard  to  Mancini's  indictment 
and  subsequent  conviction,  is  it  possible  to  resist  the  conclusion  that, 
if  the  facts  regarding  his  indictment  for  complicity  in  tlje  crimes  which 
were  the  outcome  of  the  conspiracy  had  been  known  to  the  jury,  the 
result  of  their  long  deliberations  would  have  been  different?  Whether 
knowledge  of  the  fact  of  Mancini's  indictment  for  murder  was  de- 
liberately kept  from  the  trial  court  and  the  jury  by  the  assistant  district 
attorney  who  tried  the  case,  as  is  claimed  by  the  defendant',  or  whether 
it  was  then  unknown  to  the  prosecuting  officer,  is  immateriaL  I  do 
not  decide  that  question.  It  is  sufficient  that  the  jury  did  not  know 
the  fact.  Clearly  the  trial  justice  himself  was  not  aware  of  it.  If  he 
had  been,  he  most  certainly  would  not  have  charged  the  jury  as  he 
did  regarding  Mancini.  Moreover,  there  is  nothing  in  the  elaborate 
briefs  which  were  submitted  to  the  Court  of  Appeals  which  disclosed 
the  fact  to  that  court.  As  a  matter  of  fact,  the  fourth  point  in  the 
brief  of  the  learned  district  attorney  before  that  court  states  as  a 
proposition: 
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"^It  was  not  error  for  the  ooart  not  to  charge  as  a  matter  of  law  that  the 
witness  Mandnl  was  an  accomplice." 

The  case  was  presented  both  before  the  trial  court  and  upon  the  ap- 
peal with  Mancini  occupying  merely  the  position  of  a  material  wit- 
ness held^  under  bail  and  not  as  an  accomplice.  He  was  produced  be- 
fore the  jury  as  apparently,  and  on  this  motion  is  asserted  to  be,  one 
who  was  merely  a  spectator  or  "innocent  bystander"  to  the  criminal 
conspiracy,  not  as  a  principal  th^n  under  secret  indictment  as  a  co- 
conspirator. By  some  arrangement  he  was  not  required  to  plead  to  the 
indictment  until  June  25,  1918,  after  the  trial  of  this  defendant,  and 
then  he  pleaded  not  guilty,  which  plea  on  December  13,  1918,  he 
changed  to  a  plea  of  manslaughter  in  the  second  degree,  and  thereupon 
his  sentence  was  susp^ded.  In  reality  his  position  was  similar  to  that 
of  the  three  witnesses  in  the  first  Becker  trial  who  were  concededly  im- 
plicated with  him  and  obtained  Immunity  by  giving  evidence  tending 
to  convict  the  defendant  in  that  case.  That  conviction  was  reversed 
(People  V.  Becker,  210  N.  Y.  274,  104  N.  E.  396)  largely  because  the 
court  held  that  it  was  questionable  whether  there  was  any  testimony 
corroborating  the  testimony  of  these- witnesses  as  to  the  guilt  of  the 
defendant  Upon  the  appeal  from  the  second  trial  the  court  held  that 
there  was  evidence  in  the  case  other  than  that  of  the  accomplices,  tend- 
ing to  connect  the  defendant  with  the  commission  of  the  crime.  In  re- 
viewing the  second  trial  the  Court  of  Appeals  said : 

**The  Jury  were  properly  warned  that,  hi  welghhig  the  words  of  Bose,  TaUon« 
and  Webber,  the  fact  that  these  witnesses  had  been  granted  Immunity,  pro- 
vided they  did  not  actually  fire  the  fatal  shots,  should  be  taken  Into  account, 
and  the  farther  fact  that  they  had  an  Interest  to  shield  themselves  In  the 
testimony  they  should  give."  216  N.  Y.  126,  140,  109  N.  B.  127,  131,  Ann.  Oas. 
1917A,  000. 

In  the  case  at  bar  no  such  warning  was  given  with  regard  to  Mancini, 
and  in  that  respect  the  Becker  jury  was  in  a  better  position  to  pass 
upon  the  credibility  of  the  witnesses  referred  to  than  the  jury  in  the 
present  case,  if,  as  seems  not  unlikely,  an  arrangement  for  immunity 
had  been  made  with  Mancini. 

The  assistant  district  attorney  who  opposed  the  present  application 
contends  that,  even  without  regard  to  the  testimony  of  Mancini,  there 
was  sufficient  corroboration  of  the  story  told  by  Daniello  to  support  the 
conviction  of  the  defendant ;  but  he  does  not  specify  how  otherwise  it 
was  corroborated.  I  regret  that  I  cannot  concur  in  the  contention. 
Such  corroboration  as  there  was  came  from  the  mouths  of  other  mem- 
bers of  the  conspiracy  who  were  equally  steeped  in  the  crimes  com- 
mitted. If,  then,  we  regard  Mancini  as  an  accomplice  in  the  crime,  his 
testimony  is  valueless  as  corroboration  of  the  testimony  given  by  Dan- 
iello, also  an  accomplice.  I  am  accordingly  forced  to  Sie  conclusion 
that  the  jury  would  in  all  probaUlity  not  have  found  a  verdict  of  guilty 
against  tlie  defendant,  if  Uie  real  facts  which  are  now  known  concern- 
ing Mancini's  indictment  as  a  principal  in  one  of  the  murders  had  been 
known  to  the  trial  court  and  explained,  in  its  legal  effect,  to  the  jury. 
Indeed,  I  am  not  at  all  sure  that,  if  the  facts  concerning  his  indictment 
and  the  suspension  of  his  sentence  had  been  disclosed  to  the  Court  of 
Appeals,  a  different  result  would  not  have  been  reached  in  that  court. 
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[9]  There  remain  for  consideration  certain  matters  involved  in  the 
decision  of  this  application  which  are  discussed  in  the  brief  submitted 
in  opposition  by  the  district  attorney.  He  cites  the  case  of  People  v. 
Priori,  164  N.  Y.  459,  58  N.  E.  668,  in  which  the  Court  of  Appeals 
declares  the  rule  applicable  to  such  a  motion  as  this  as  follows : 

"Newly  discovered  evidence  In  order  to  be  sufficient  must  fulflU  all  the 
following  requirements:  (1)  It  must  be  such  as  will  probably  change  the  re- 
sult if  a  new  trial  is  granted ;  (2)  it  must  have  been  discovered  since  the  trial ; 
(3)  it  must  be  such  as  could  not  hare  been  discovered  before  the  trial  hy  the 
exercise  of  due  diligence;  (4)  it  must  be  material  to  the  issue;  (5)  it  must  not 
be  cumulative  to  the  former  issue ;  and  (6)  it  must  not  be  merely  impeaching 
or  contradicting  the  former  evidence."    164  N.  Y.  472,  68  N.  B.  672. 

As  to  the  first  of  these  conditions,*  I  assume  that  the  language  em- 
ployed by  the  court  is  equivalent  to  the  language  used  in  section  465 
of  the  Code  of  Criminal  Procedure,  viz. : 

**Where  it  is  made  to  appear,  by  affidavit,  that  upon  another  trial  the  de- 
fendant can  produce  evidence  such  as,  if  before  received,  would  probably 
have  changed  the  verdict." 

This  phase  of  the  case  has  already  been  considered  and  requires  no 
further  comment.  As  to  the  second  and  third  conditions,  the  moving 
affidavit  of  defendant's  counsel  states : 

"At  the  close  of  the  trial  of  this  defendant,  the  court  not  being  aware  that 
Mancinl  had  been  indicted  in  this  conspiracy  and  the  counsel  for  the  defendant 
and  defendant  not  having  been  able  to  obtain  such  information,  the  following 
discussion  took  place  between  the  trial  court,  the  trial  district  attorney,  and  the 
counsel  for  the  defendant." 

And  in  his  memorandum,  submitted  to  the  court,  he  says  that  he 
had  stated  under  oath  that  he  did  not  know  the  fact  that  Mancini  had 
been  indicted  in  this  conspiracy.  The  district  attorney  does  not  meet 
these  statements  with  anything  more  substantial  than  surmises  that 
defendant  and  his  counsel  must  have  known  of  Mancini's  indictment 
for  the  murder  of  Ferrazano. 

The  question  of  Mancini's  participation  in  the  conspiracy  as  a  prin- 
cipal as  affecting  the  right  of  the  prosecution  to  use  him  as  a  material 
and  disinterested  witness  to  corroborate  Daniello  was  a  close  one. 
Good  faith,  not  alone  to  the  court  presiding  at  the  trial,  but  also  to 
the  jury  and  to  the  defendant  on  trial  for  his  life,  demanded  that  the 
district  attorney  reveal  the  fact  to  them,  if  he  was  aware  of  it,  that 
Mancini  was  under  indictment  as  a  principal,  and  not  merely  held 
as  a  material  witness  under  bail.  Moreover,  if  it  were  the  fact,  as 
the  defendant  now  claims,  that  an  agreement  then  existed  between  the 
district  attorney's  offices  in  New  York  and  Brooklyn  to  permit  Dan- 
iello and  Mancini  to  plead  to  crimes  of  a  lesser  degree  and  to  obtain 
suspended  sentences  in  consideration  of  giving  evidence  against  this 
defendant  upon  his  trial,  then  that  scrupulous  good  faith  which  is 
expected  of  a  prosecuting  officer  required  a  disclosure  of  the  fact  of 
the  indictment  of  Mancini  so  that  court  and  jury  might  judge  the 
weight  to  be  given  to  his  evidence  in  the  light  of  such  agreement 

On  the  contrary,  however,  it  appears,  as  has  already  been  stated, 
that  Mancini  has  been  charged  with  the  crime  of  murder  of  one  of 
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the  three  members  of  the  Morello  gang,  whose  death  was  one  of  the 
objects  of  the;  conspiracy.  This  had  been  done  by  a  secret  indictment 
on  the  same  day  on  which  the  defendant  herein  had  been  indicted  for 
the  mnrder  of  another  one  of  the  three  victims  of  the  conspiracy. 
The  statement  to  this  effect  in  the  moving  affidavit  is  not  contradicted 
by  the  answering  affidavits,  and,  as  to  its  having  been  secret,  it  is 
corroborated  by  the  affidavit  of  Higgins,  a  county  detective,  who  avers 
that  the  deputy  clerk  of  the  Court  of  General  Sessions  of  New  York 
City  informed  him  that  the  original  indictment  was  secret  by  order 
of  the  court,  and  that  the  names  of  the  other  defendants  could  not 
be  disclosed  to  him,  because  some  of  them  had  not  been  apprehended. 
Under  all  these  circumstances,  I  am  of  opinion  that  the  defendant  has 
met  the  conditions  stated  as  to  discovery  and  due  diligence  as  to  the 
indictment  of  Mancini. 

As  to  the  fourth,  fifth,  and  sixth  conditions  above  stated :  The  evi- 
dence in  question  is  certainly  material  (see  5  Chamberlayne  on  Evi- 
dence, §  3754),  and  it  was  not  cumulative  in  its  nature,  nor  does  it 
merely  impeach  or  contradict  the  former  evidence. 

To  my  mind  the  fact  that  no  affidavit  by  the  learned  district  at- 
torney or  his  trial  assistant  is  submitted  in  contradiction  of  the  state- 
ment that  the  fact  of  Mancini's  indictment  was  known  to  the  district 
attorneys  of  Kings  and  New  York  counties  at  the  time  of  defendant's 
trial  is  significant.  Their  silence  upon  this  point  seems  quite  remark- 
able, in  view  of  the  serious  charge  made  in  the  moving  affidavit.  In 
my  opinion,  the  answering  affidavits  are  singularly  unsatisfactory  and 
incomplete,  and  were  it  not  for  that  fact,  I  should  have  less  difficulty 
in  reaching  a  conclusion  more  satisfactory  to  my  own  mind  and  con- 
science and  one  which  would  not  involve  the  expense  and  labor  of  a 
new  trial  of  this  defendant. 

In  the  light  of  all  that  has  been  stated  in  this  memorandum,  which 
I  fear  only  inadequately  covers  the  matters  involved  in  this  applica- 
tion, I  have  concluded,  m  the  exercise  of  the  judicial  discretion  which 
the  law  reposes  in  the  court,  to  grant  a  new  trial  to  this  defendant 

Motion  granted.    Settle  order  on  notice. 
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UNITED  STATES  TRUST  CO.  OF  NEW  YORK  T.  TATIiOR  et  aL 

(Supreme  Oourt,  Special  Term,  New  York  County.    July  7, 1919.) 

1.  Wnxs  ^s»524(6),  634(16)— Ybbtino  of  bemaiitdsbs  and  xncs  of  ascebtaih- 

MENT  or  GLASS. 

On  a  bequest  to  trustees,  in  trust  to  collect  and  pay  oyer  the  income  of 
a  fund  to  a  life  tenant,  and  after  the  death  of  the  life  tenant  to  pay  over 
and  distribute  the  fund,  the  remainder  will  not  vest  in  the  beneficiaries 
until  the  time  for  payment  arrives,  and  the  class  of  beneficiaries  is  fixed 
as  of  the  date  of  the  life  tenant's  death,  and  not  as  of  testator's  deatb. 
Z,  Wills  $=^552(5),  634(13) — Reuaindeb  to  next  heibs  gift  to  class. 

Under  a  will  directing  the  income  from  a  trust  fund  to  be  paid  to  tes- 
tator's sister  during  her  life,  and  on  her  death  the  capital  to  be  distrib- 
uted among  his  "next  heirs"  by  blood  according  to  the  statute  of  distri- 
bution, held,  on  the  death  of  Ufe  tenant  after  tsestator,  that  the  ''next 
heirs"  took  as  members  of  a  class,  no  vested  remainder  to  testator's  next 
of  kin  heitig  intended,  so  that  his  nephews  and  nieces  did  not  take  by  rep- 
resentation from  their  ancestors,  but  in  their  own  rights,  and  his  grand- 
nephews  and  grandnieces  took  the  share  of  their  immediate  ancestor. 

Action  by  the  United  States  Trust  (Company  of  New  York,  as  trus- 
tee under  the  will  of  Peter  B.  Taylor,  deceased,  against  Irving  K.  Tay- 
lor and  others,  to  construe  the  will.    Order  of  construction  entered. 

Stewart  &  Shearer,  of  New  York  City,  for  plaintiff. 

Larkin  &  Perry,  of  New  York  City,  for  defendant  Perry. 

Taylor,  Jackson,  Brophy  &  Nash,  of  New  York  City,  for  defendant 
Pemberton. 

Whitridge,  Butler  &  Rice,  of  New  York  City,  for  defendant  Fannie 
T.  Taylor. 

John  F.  CofSn,  of  New  York  City,  for  defendants  Fannie  T.  Bald- 
win and  others. 

Maurice  J.  Moore,  of  New  York  City,  for  defendants  Irving  K 
Taylor  and  others. 

John  Francis  Moore,  of  New  York  City,  for  defendants  Buchanan 
and  Adelaide  B.  Baldwin. 

LEHMAN,  J.  The  testator,  Peter  B.  Taylor,  died  in  the  city  of 
New  York  on  or  about  the  4th  day  of  January,  1909,  leaving  a  last 
will  and  testament  which  was  duly  admitted  to  probate.  In  his  will  he 
provided  among  other  things : 

"Fourth.  I  direct  my  executors  hereinafter  named,  to  divide  all  the  rest, 
residue  and  remainder  of  my  estate,  real  and  personal,  of  whatsoever  kind  or 
nature  and  wheresoever  situated,  of  wliich  I  may  die  seized  or  possessed  or  be 
in  any  way  entitled  to,  into  twenty-two  equal  parts  or  portions,  whi^h  parts 
or  portions  I  give  and  bequeath  and  direct  my  executors  to  pay  over  and  dis- 
tribute as  follows :  ♦  ♦  ♦  Four  other  of  said  twenty-two  parts  to  my  sister, 
Jeannie  McKewan,  if  she  be  Uving  at  the  time  of  my  death,  for  her  own  use 
and  benefit  forever,  and  if  she  be  then  dead,  then  to  my  next  heirs  by  blood 
to  be  distributed  between  them  by  my  executors  according  to  the  statute  of 
distribution  of  the  state  of  New  York. 

"Fifth.  If  my  sister,  Jeannie  McKewan,  shall  be  Uving  at  the  time  of  my 
death  then  in  that  case  I  give  and  bequeath  four  other  of  said  twen^-two 
parts  to  the  United  States  Trust  Company  in  the  City  of  New  York,  upon  the 

^ssFor  other  cases  see  same  topic  &  KBT-NXJMBBR  in  aU  Key-Numbered  Dlgeets  A  Indexes 
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tnists  and  to  and  for  the  uses  and  purposes  fdllowlng,  that  Is  to' say:  In 
trust  to  collect  and  receive  all  tbe  rents,  profits,  dividends,  interest  moneys 
and  income  arising  therefrom  and  after  paying  aU  taxes,  diarges,  costs  and 
expenses  thereon  and  incident  thereto,  to  pay  over  the  net  annual  income 
thereof  in  quarterly  payments  to  my  sister,  Jeannle  McKewan,  for  and  during 
her  life,  and  on  her  death  to  conyey,  pay  over  and  distribute  the  whole  capital 
of  such  four  parts  to  and  among  my  next  heirs  by  blood  according  to  the  stat- 
ute of  distribution  of  the  state  of  New  Xork." 

The  testator's  sister  survived  the  testator  and  died  on  April  13,  1918. 
The  trustee  now  asks  for  a  construction  of  the  fifth  paragraph  of  tihe 
will  and  a  direction  as  to  the  distribution  of  the  trust  fund  provided 
for  in  that  paragraph.  Inasmuch  as  the  fund  must  be  regarded  as  per- 
sonal property  and  the  testator  expressly  provided  that  it  be  distributed 
according  to  the  statute  of  distributions,  it  is  quite  evident  that  he  has 
used  the  words  "next  heirs  by  blood"  in  the  sense  of  next  of  kin,  and 
it  is  not  disputed  that  they  should  be  given  this  construction.  The 
serious  question  involved  in  this  case,  however,  is  whether  the  distribu- 
tion must  be  made  among  the  next  of  kin  living  at  the  testator's  death 
or  among  those  persons  who  would  have  stood  in  the  relation  of  next 
of  kin  to  him  at  the  time  of  his  death,  if  he  had  survived  the  life  tenant. 

[1,  2]  "The  next  heirs"  under  the  will  take  as  members  of  a  class. 
TPhere  is  no  present  gift  in  express  terms  to  the  members  of  that  class, 
but  they  take  only  under  the  provision  of  the  will  that  after  the  death 
of  the  fife  tenant  the  trustees  should  "convey,  pay  over  and  distribute" 
this  fund  among  them.  Under  well-established  canons  of  construction, 
ordinarily  where  there  is  a  bequest  to  trustees  in  trust  to  collect  and 
pay  over  the  income  of  a  fund  to  a  life  tenant  and  after  the  death  of 
the  life  tenant  to  pay  over  and  distribute  the  fund,  the  remainder  will 
not  vest  in  the  beneficiaries  until  the  time  for  pa3mient  arrives  (Wright 
V.  Wright,  225  N.  Y.  329,  122  N.  E.  213,  and  cases  there  cited),  and  the 
class  of  beneficiaries  is  fixed  as  of  the  date  of  the  death  of  the  life  ten- 
ant, and  not  as  of  the  death  of  the  testator. 

The  testator  left  him  surviving  a  brother  and  sister  and  descendants 
of  a  predeceased  brother  and  sister.  At  the  time  of  the  death  of  the 
life  tenant,  Jeannie  McKewan,  one  son  of  the  life  tenant,  survived, 
and  ntunerous  other  nephews  and  nieces,  as  well  as  the  descendants  of 
a  deceased  nephew  and  niece,  of  the  testator.  If  the  remainder  after 
the  death  of  the  life  tenant  vested  in  the  testator's  next  of  kin  at  the 
death  of  the  testator,  the  descendants  of  each  brother  and  sister  take 
the  share  which  their  ancestor  would  have  taken.  If,  on  the  other 
hand,  the  will  is  to  be  interpreted  in  accordance  with  the  usual  canons 
of  construction,  and  the  gift  over  gave  to  the  members  of  the  bene- 
ficiary dass  living  at  the  death  of  the  testator  no  vested  interest,  then 
their  ancestors  will  take,  not  by  representation  from  their  ancestors, 
but  as  present  next  of  kin. 

The  contention  is  now  urged  by  some  of  the  nephews  and  nieces,  or 
their  assignee,  that  this  rule  of  construction  has  no  application  to  the 
present  case,  because  the  word  "heirs"  means  those  persons  who  suc- 
ceed to  an  estate  upon  the  death  of  their  ancestor  or  kin  by  descent 
or  the  right  of  relationship,  and  the  class  must  therefore  of  necessity 
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be  fixed  at  the  date  of  such  death  and  at  no  other  time.  There  is  no 
doubt  but  that  the  primary  meaning  of  the  word  "heirs"  is  in  accord- 
ance with  this  contention,  but  where  the  will  shows  on  its  face  that  the 
testator  used  the  word  in  an  inexact  sense,  and  did  not  intend  that  any 
estate  should  vest  in  his  "heirs"  until  a  future  time,  and  that  the  class 
should  be  determined  as  of  that  time,  the  courts  will  carry  out  Ac  in- 
tention of  the  testator  and  give  to  the  word  "heirs"  a  secondary  mean- 
ing, to  wit,  the  persons  who  would  take  by  descent  and  relationship,  if 
the  testator  had  survived  until  the  date  at  which  he  intended  that  the 
remainder  should  vest.  So  in  the  case  of  Delaney  v.  McCormack,  88 
N.  Y.  174,  where  a  testator  had  made  a  gift  over  to  his  next  of  kin 
after  he  had  previously  given  to  his  son  James  "a  base  or  determinable 
fee  subject  to  be  divested  on  his  death  without  having  had  lawful  is- 
sue," the  court  held  that  the  words  "next  of  kin"  may  be  construed  as 
of  the  time  of  the  death  of  the  son  James,  and  not  as  of  the  time  of  the 
death  of  the  testator.  It  is  true  mat  in  that  case  there  could  be  no 
doubt  but  that  the  testator  did  not  intend  to  devise  or  bequeath  a  vest- 
ed remainder,  but  the  reasoning  of  the  court  is  at  least  to  some  extent 
applicable  to  the  facts  before  me. 

In  the  present  case  also,  it  seems  to  me  quite  dear  that  the  testator 
intended  to  bequeath  no  vested  remainder  to  his  next  of  kin.  The  tes- 
tator in  other  provisions  of  his  will  used  language  appropriate  to  create 
a  present  gift,  and  apparently  understood  the  difference  between  a 
present  gift  and  a  direction  to  distribute  and  pay  over.  It  would  seem 
fairly  plain  that  he  did  not  intend  that  the  life  tenant  should  be  regard- 
ed as  one  of  his  next  of  kin  or  heirs  within  the  meaning  of  the  para- 
gfraph  of  the  will  under  consideration,  and  should  as  such  share  in  the 
remainder ;  yet  this  would  be  the  result  of  a  construction  that  the  re- 
mainder vested  at  the  death  of  the  testator.  Since,  under  the  authori- 
ty of  Delaney  v.  McCormack,  supra,  the  court  would  be  bound  to  give 
the  words  "next  heirs"  a  secondary  meaning,  if  this  remainder  is  con- 
tingent, it  seems  to  me  that  the  court  ought  not  to  lay  too  much  stress 
upon  their  primary  meaning,  merely  for  the  purpose  of  construing  the 
bequest  to  them  as  a  present  vested  interest  It  follows  that  the  neph- 
ews and  nieces  do  not  take  by  representation  from  their  ancestor,  but 
in  their  own  rights. 

The  sole  remaining  question  is  whether  the  children  of  the  deceased 
nephew  and  niece  share  in  the  estate.  In  my  opinion  there  is  no  seri- 
ous doubt  that  they  have  this  right.  The  statute  of  distributions  in 
effect  at  the  time  of  the  death  of  the  testator  (then  section  2732  of  the 
Code  of  Civil  Procedure)  was  amended  by  chapter  319  of  the  Laws  of 
1898,  and  so  far  as  concerns  the  questions  before  me  is  substantially 
unaltered  since  that  time.  Previous  to  the  amendment  of  1898  the  stat- 
ute provided  that  "no  representation  shall  be  admitted  among  collat- 
erals after  brothers'  and  sisters'  children."  The  amended  statute  pro- 
vided that  representation  shall  be  admitted  among  collaterals  in  the 
same  manner  as  provided  by  law  in  reference  to  real  estate.  The  Re- 
vised Statutes  of  1813  (volume  1,  p.  52)  placed  the  law  of  descents 
among  lineal  and  collateral  relatives  upon  the  same  footing,  and  per- 
mitted representation  of  brothers  and  sisters  even  beyond  their  chil- 
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dren.  See  Pond  v.  Bergh,  10  Paige,  140,  148.  The  effect  of  the 
amendment  of  1898  has  made  the  same  rule  applicable  to  personal 
property,  and  the  grand  nephews  and  nieces  are  therefore  entitled 
to  share  in  the  estate,  receiving  the  portion  which  their  immediate  an- 
cestors would  have  taken.  The  nephews  and  nieces  rely  for  their  author- 
ity for  the  exclusion  of  the  grand  nephews  and  nieces,  upon  the  case 
of.  Matter  of  Davenport,  172  N.  Y.  454,  65  N.  E.  275.  In  that  case, 
however,  the  court  merely  held  that  the  law  of  descents  in  regard  to 
real  estate  permitted  no  representation  of  the  children  of  deceased  un- 
cles and  aunts,  where  descendants  of  deceased  brothers  s^nd  sisters  sur- 
vived, and  has  no  application  to  the  question  before  me. 
Ordered  accordingly. 


(189  App.  Dlv.  440) 

OITY  OF  NEW  TORK  t.  FOX  et  aL 

(Sapreme  Goart»  Appellate  Division,  First  Department    November  21,  1919.) 

1.  OFFICEBS  4s»111 — ^LlABILITT  FOB  LOBS  OF  FUBLIC  If  ONET. 

PubUc  officers  Ixaving  the  custody  of  public  money  are  liable  for  a  loss 
thereof,  although  occurring  without  their  fault  or  negligence. 

2.  Municipal  cobpobationb  €=:»212 — Bulbs  of  defabjmbnt  of  cobbectio:?. 

The  rales  and  regulations  of  the  department  of  correction  have  the 
force  and  effect  of  statutes. 

8.  PBISONS   ^=»11 — LlABILITT   OF   WORSHOUaB  WABDEN   FOB  FUHOS   STOLEN   9T 
PBI80N  KXEFEB  ;    '*FUBLI0  MONEYS." 

Warden  of  city  of  New  York  workhouse,  being  responsible,  under  the  . 
•rules  and  regulations  of  the  department  of  correction,  which  have  the 
force  and  effect  of  statutes,  "for  the  proper  care  and  delivery  of  clothing, 
money  or  valuables  of  inmates  committed  to  his  care,"  is  liable  on  his 
bond  for  loss  of  inmates'  money  Intrusted  to  care  and  stolen  by  prison 
keeper  designated  by  warden,  though  warden  was  not  personally  negli- 
gent; such  moneys  being  "public  moneys,"  within  rule  making  public 
officers  having  custody  of  public  money  liable  for  Its  loss,  although  occur- 
ring without  their  fault  or  negligence. 

[Bd.  Note.— For  other  definitions,  see  Words  and  Phrases,  First  and 
Second  Series,  Public  Money.] 

Merrell  and  Dowling,  JJ.,  dissenting. 

Appeal  from  Trial  Term,  New  York  County. 

Action  by  the  City  of  New  York  against  Frank  W,  Fox  and  another. 
Judgment  for  plaintiff  upon  a  directed  verdict,  and  defendants  appeal. 
Affirmed. 

Argued  before  CLARKE,  P.  J.,  and  DOWLING,  PAGE,  MER- 
RELL, and  PHILBIN,  JJ. 

Gillespie  &  O'Connor,  of  New  York  City  (John  R.  Halsey,  of  New 
York  City,  of  counsel,  and  William  F.  Delaney,  of  Newark,  N.  J.,  on 
the  brief),  for  appellant  Fox. 

Halsey,  Kiernan  &  O'Keeffe,  of  New  York  City,  for  appellant  Mas- 
sachusetts Bonding  &  Ins.  Co. 

William  P.  Burr,  Corp.  Counsel,  of  New  York  City  (John  F.  O'Bri- 
en, of  New  York  City,  of  counsel,  and  Terence  Farley  and  Walter,  B. 
Caughlan,  both  of  New  York  City,  on  the  brief),  for  respondent. 

^=9For  other  cases  see  same  topic  &  KET-NUMBBR  in  aU  Key-Numbered  Digests  A  Indexes 
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CLARKE,  P.  J.  The  case  was  tried  upon  stipulated  facts.  The  de- 
fendant Fox  was  warden  of  the  city  workhouse.  He  had  general  su- 
pervision over  the  institution,  its  officers  and  inmates.  The  defendant 
Bonding  Company  gave  a  bond  to  the  city  in  the  sum  of  $5,000,  con- 
ditioned that  he  should  faithfully  perform  the  duties  devolved  upon 
him  as  warden  and  promptly  account  for  and  pay  over  all  moneys  by 
him  received  or  with  him  deposited  as  such  city  warden  of  the  city 
workhouse  in  accordance  with  law. 

Each  inmate  was  required,  upon  his  commitment,  to  deposit  his 
clothing,  money,  and  valuables  with  the  warden,  and  was  entitled  to 
have  the  same  returned  upon  his  discharge,  less  any  disbursements 
made  therefrom  upon  the  requisition  of  the  inmate  during  his  conmiit- 
ment  The  rules  and  regulations  of  the  department  of  correction  spe- 
cifically provide: 

"The  head  of  any  instltntkni  will  be  held  responsible  for  the  conduct  of  his 
subordinate.  •  •  •  The  head  of  the  Institution  may,  subject  to  proTisicHis 
of  law,  designate  any  deputy  warden,  head  keeper,  matron  or  other  employ^ 
under  his  control  to  any  particular  assignment  or  duty.  •  •  •  The  warden 
or  officer  in  charge  of  any  institution  is  specifically  charged  with  the  following 
duties:  •  •  •  4.  Power  of  Assignment,  He  shaU  make  assignments  of  all 
employes  under  his  control  to  such  work  and  duty  as  may  be  necessary  for 
the  efficient  and  proper  conduct  of  his  institution.  •  •  •  la  ResponHbiU- 
ty  for  Fine  and  Ball,  •  •  •  He  shaU  be  responsible  for  the  receipt  and  cus- 
tody of  all  fines  or  bail  paid  by  or  for  prisoners,  and  he  shall  turn  the  same 
over  to  the  proper  authority  as  required  by  law.  •  •  •  24.  ResponsibOitff 
for  Property  of  Inmates,  He  shall  he  directly  responsible  for  the  proper  care 
and  delivery  of  clothing,  money,  or  valuables  of  inmates  committed  to  his 
care.   He  shall  give  each  Inmate  a  receipt  for  all  such  m<mey  or  valaalriLeB." 

One  Luke  T.  McEvoy  was  an  employe  of  the  city  as  a  prison  keeper 
and  designated  by  the  warden  to  take  charge  of  tfie  dothing,  money, 
and  valuables  of  the  inmates  committed  to  the  care  of  the  warden. 
There  was  a  shortage  in  the  cash  account  of  moneys  deposited  by  in- 
mates of  $4,020.88.  Of  the  amount  of  the  defalcation  $2,221.17  rep- 
resented moneys  deposited  by  inmates  and  not  returned  to  them  at  the 
time  of  the  discovery  of  the  defalcation,  and  $1,799.71  represented  the 
amount  of  moneys  deposited  by  inmates  for  which  they  had  received 
the  equivalent  in  supplies.  This  money  was  stolen  by  McEvoy,  and  he 
has  been  convicted  of  the  larceny.  The  defendants  offered  to  prove  that 
the  warden  exercised  good  faidi  and  reasonable  skill  and  diligence  in 
the  discharge  of  his  official  duties,  and  was  not  guilty  of  any  n^i- 
gence  in  his  care  and  custody  of  the  deposits  made  with  him  by  the  in- 
mates. This  was  objected  to,  and,  being  sustained,  the  defendants  ex- 
cepted. The  question  is  whether,  said  moneys  not  being  public  funds, 
but  belonging  to  the  inmates  and  deposited  with  the  warden,  s^s  re- 
quired by  law,  the  warden  and  his  surety  are  responsible.  The  Teazl- 
ed trial  court  held  they  were,  and  directed  a  verdict  for  the  plaintiff 
for  $2,221.17,  and  from  the  judgment  entered  thereon  the  defendants 
appeal. 

[1]  It  must  now  be  regarded  as  the  settled  law  in  this  state  that 
public  officers  having  the  custody  of  public  money  are  liable  for  a  loss 
thereof,  although  occurring  without  their  fault  or  negligence.    In  Til- 
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finghast  V.  Merrill,  151  N.  Y.  135,  45  N.  E.  375,  34  L.  R.  A.  678,  56 
Am.  St.  Rep,  612,  the  court  said : 

"We  must  consider  and  decide  this  question  upon  general  principles  and  in 
tbe  liglit  of  public  p<dlcy.  In  the  case  of  an  officer  disbursing  the  public  mon- 
eys, much  may  be  said  In  favor  of  limiting  his  liability,  where  he  acts  in  good 
faith  and  without  negligence,  and  a  strong  argument  can  be  framed  against 
the  great  injustice  of  compelling  him  to  respond  for  money  stolen  or  lost 
while  he  is  in  the  exercise  of  the  highest  degree  of  care  and  engaged  In  the  con- 
scientious discharge  of  duty.  •  •  •  It  is  at  this  point,  however,  that  the 
question  of  public  policy  presents,  and  it  may  well  be  asked  whether  it  is  not 
wiser  to  subject  the  custodian  of  the  public  moneys  to  the  strictest  liability, 
rather  than  open  the  door  for  the  perpetration  of  fraud  in  numberless  ways 
Impossible  of  detection,  thereby  placing  in  jeopardy  the  enormous  amount  of 
the  public  funds  constantly  passing  through  the  hands  of  disbursing  agents. 
Without  regard  to  decisions  outside  of  our  own  jnrisdictiOQ,  we  think  the 
weight  of  the  argument,  treating  this  as  an  original  question,  is  in  favor  of 
the  rule  of  strict  liability,  which  requires  a  public  official  to  assume  all  risks 
of  loss,  and  imposes  upon  him  the  duty  to  account  as  a  debtor  for  the  funds 
in  his  custody." 

In  Yawger  v.  American  Surety  Co.,  212  N.  Y.  292,  at  page  297,  106 
N.  E.  64,. at  page  66  (L.  R.  A.  191 5D,  481),  Judge  Cardozo,  writing 
for  a  unanimous  court,  said: 

'*It  is  important  to  bear  in  mind  the  nature  of  a  public  officer's  liability  for 
pubUc  moneys  received  by  virtue  of  his  office.  His  liability  does  not  grow  out 
of  negligence.  It  is  abs<^ute,  admitting  of  no  excuse,  except  perhaps  the  act 
of  God  or  the  public  enemy.  Tiltinghast  v.  Merrill,  151  N.  Y.  135-142  [45  N. 
E.  375,  34  li.  B.  A.  678,  56  Am.  St  Rep.  612];  Smythe  v.  U.  S.,  188  U.  8. 
156  [23  Sup.  Ct.  279,  47  L.  Bd.  425].  If  he  puts  the  money  in  a  saf^,  and 
burglars  break  open  the  safe  and  steal  the  money,  he  is  liable.  If  he  puts  it 
in  a  bank,  and  the  bank  loses  it,  he  is  liable.'' 

In  Village  of  Bath  v.  McBride,  219  N.  Y.  92,  113  N.  E.  789,  the 
court  said: 

"Tbia  court  held  in  TUlin^iast  v.  MerriU,  151  N.  Y.  135  [46  N.  B.  375,  84 
I«.  R.  A.  678,  56  Am.  St.  Rep.  612],  that  a  public  officer  having  the  custody  of 
public  moneys  is  liable  unqualifiedly  for  the  loss  thereof,  and  that  it  is  no  de- 
fense to  an  action  on  the  official  bond  that  the  money  was  lost  without  fault  or 
neglect  on  the  pert  of  the  officer.  •  •  •  The  rule  of  strict  liability  laid 
down  In  TilUnghast  t.  Merrill,  supra,  Is  a  very  important  one,  and  it  should 
not  be  frittered  away  in  se^dng  to  give  relief  in  hard  cases." 

The  appellants  concede  that  the  law  is  as  stated,  but  claim  that  as 
the  moneys  in  suit  were  not  public  moneys,  but  belonged  to  the  in- 
mates, the  cases  are  not  applicable,  and  rely  upon  People  ex  rel.  Nash 
V.  Faulkner,  107  N.  Y.  477,  14  N.  E.  415.  In  that  case  a  mortgage  ex- 
ecuted by  one  Pinley  was  foreclosed,  and  on  the  sale  there  was  a  sur- 
phis,  which  was  paid  to  the  county  treasurer.  Finley  having  died,  up- 
on tiie  application  of  his  administrators,  an  order  was  made  directing 
the  treasurer  to  pay  the  money  over  to  the  surrogate,  which  was  com- 
plied with.  The  surrogate  deposited  the  moneys  with  a  banker,  then 
in  good  standing  and  credit,  who  subsequently  failed.  The  suit  was 
to  recover  from  the  surrogate  and  his  bondsmen  the  amount  uncol- 
lected from  the  banker's  estate.  In  holding  for  the  defendants  the 
court  said: 
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'*It  does  not  follow,  because  public  policy  requires  that  public  officers  wbo 
receive  public  money  should  be  held  to  the  rigid  responsibility,  that  the  same 
rule  should  be  applied  to  public  officers  who  receive  the  money  of  Individuals, 
who  are  stimulated  by  private  interests  to  some  watchfulness  over  the  con- 
duct of  the  officials  and  to  some  scrutiny  as  to  the  custody  of  their  funds. 
The  surrogate  was  not  a  public  officer  appointed  to  receive  or  disburse  pub- 
lic money,  and  it  was  not  even  his  main  duty  to  receive,  keep,  or  disburse  the 
money  of  individuals.  *  *  ^  There  is  nothing  in  the  policy  of  the  law 
which  requires  that  he  should  be  absolutely  responsible  for  such  money." 

[2,  3]  The  facts  in  the  case  at  bar  are  vastly  different.  There  was 
no  option  in  the  case  of  these  unfortunate  inmates.  They  were  requir- 
ed to  deposit  their  moneys  with  the  warden.  They  had  no  opportunity, 
however  much  they  might  be  "stimulated  by  private  interests/'  to  ex- 
ercise any  "watchfulness  over  the  conduct  of  the  official**  and  any 
"scrutiny  as  to  the  custody  of  their  funds."  They  were  prisoners,  un- 
der the  control  of  the  warden  and  his  keepers,  and  were  themselves 
the  object  of  their  watchfulness  and  scrutiny.  The  rules  and  regula- 
tions, which  had  the  force  and  eflFect  of  statutes,  provided  that  the 
warden — 

''sUaU  be  directly  responsible  for  the  proper  care  and  d^very  of  clothing, 
money,  or  valuables  of  Inmates  committed  to  his  care." 

They  also  provided : 

"He  shall  be  responsible  for  the  receipt  and  custody  of  all  fines,  or  bail 
paid  by  or  for  prisoners." 

Such  last-mentioned  moneys  were  tmdoubtedly  public  moneys.  It 
seems  to  me  that  the  warden  should  be  held  responsible  for  the  moneys 
taken  from  the  inmates  by  virtue  of  his  office  and  in  accordance  with 
law,  as  he  is  for  the  fines  or  bail  taken  from  or  for  them.  He  assigns 
his  keepers  and  employes  to  their  specific  duties.  When  tfie  law  says 
that  he  shall  be  responsible  for  the  money  of  the  inmates  committed 
to  his  care,  and  he  appoints  an  employe  to  perform  his  work,  he  adopts 
all  that  employe's  acts  in  doing  that  work  and  is  responsible  therefor. 
I  am  of  the  opinion  that  public  policy  requires  the  protection  of  these 
helpless  unfortunates  while  in  the  custody  of  the  public  officer,  and 
that  their  moneys  so  taken  and  held  become  of  the  nature  of  public 
moneys  sufficiently  to  have  applied  the  doctrine  of  absolute  responsi- 
bility therefor. 

It  follows  that  the  judgment  appealed  from  should  be  affirmed,  with 
costs  to  the  respondent    Order  filed 

PAGE  and  PHILBIN,  JJ.,  concur. 

MERRELL,  J.  (dissenting).  It  is  conceded  by  the  city  that  the 
funds  deposited  with  Fox  were  not  public  funds.  They  were  at  all 
times  the  private  property  of  the  inmates,  being  held  by  the  warden 
during  the  confinement  of  the  owners.  Upon  requisition  of  the  in- 
mates, disbursements  were  made  therefrom  for  their  private  purposes. 
At  all  times  the  inmates  had  partial  control  of  such  funds,  by  being 
able  to  draw  upon  such  deposits  for  private  purposes ;  the*  warden 
being  merely  held  responsible  to  turn  over  to  such  inmates  upon  their 
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discharge  any  balance  remaining  after  the  disbursements  a^d  by  the 
inmates  had  been  made.  There  is  no  claim  of  negligence  on  the  part 
of  the  warden,  and  the  case  involves  the  sole  question  as  to  whether 
or  not  the  warden  is  liable  as  an  insurer  for  all  sums  of  money  so  de- 
posited with  him  for  safe-keeping  by  the  inmates. 

Upon  the  trial  the  learned  trial  court  excluded  all  evidence  respect- 
ing the  theft,  and  held  that  the  warden  was  absolutely  liable  for  all 
moneys  so  left  with  him.  The  appellants  rely  upon  the  case  qf  Peo- 
ple ex  rel.  Nash  v.  Faulkner,  107  N.  Y.  477,  14  N.  E.  415,  as  author- 
ity for  the  proposition  that,  where  funds  not  of  a  public  nature  are  paid 
to  a  public  oflficial,  such  public  official  is  not  in  such  case  an  insurer. 
In  that  case  (People  ex  rel.  Nash  v.  Faulkner)  certain  funds  came 
into  the  hands  of  the  defendant,  who  was  a  surrogate.  Such  funds 
were  court  funds,  and  were  deposited  by  the  defendant  with  one  Cone, 
a  banker.  The  surrogate  had  given  a  bond  for  the  faithful  perform- 
ance of  his  duties,  which  seems  to  be  as  strong  as  the  one  given  by  the 
defendant  in  the  instant  case.  The  Court  of  Appeals  held.  Judge  Earl 
writing  the  opinion,  that,  the  money  being  lost  without  the  fault  or 
negligence  of  the  surrogate,  the  surrogate  could  not  be  held  responsi- 
ble therefor.  In  referring  to  an  apparently  contrary  rule,  adopted  in 
other  jurisdictions,  to  that  stated  in  the  case  under  consideration,  Judge 
Earl  said: 

"But  whatever  tbe  rule  may  now  be  in  the  federal  courts,  and  In  many  of 
the  other  states,  it  is  not  the  settled  law  of  this  state  that  public  officers,  who 
have  given  bonds  for  the  faithful  discharge  of  their  official  duties,  become 
debtors  for  the  public  moneys  which  eome  into  their  hands  in  their  official  ca- 
pacity, and  are  absolutely  liable  fior  such  moneys  althoui^  lost  without  their 
fault  or  negligence."    107  N.  Y.  485,  14  N.  B.  418. 

"When  a  case  arises  against  an  officer  for  not  paying  over  and  accounting 
for  public  moneys  intrusted  to  him  in  his  <^cial  capacity,  it  will  be  necessary 
to  determine  whether  his  liability,  in  the  absence  of  statutes  specially  defining 
it,  shall  be  governed  by  the  common  law,  or  whether. tiie  broad  and  more  rigid 
rule  of  responsibility  laid  down  in  the  cases  above  rfierred  to  shall  be  en- 
forced in  this  State."    lOT  N.  Y.  487,  14  N.  B.  419. 

The  Faulkner  Case  is  cited  in  Bruen  v.  Gillet,  115  N.  Y.  at  page  17, 
21  N.  E.  at  page  676,  4  L.  R.  A.  529,  12  Am.  St.  Rep,  764,  and  in  ref- 
erence to  that  case  Mr.  Justice  Peckham  said: 

"Oniere  we  held  that  a  surrogate,  to  whom  moneys  had  been  paid  belonging 
to  an  estate,  and  which  had  been  by  him  deposited  In  good  faith  with  a  pri- 
vate banker  in  good  standing  and  credit,  doing  a  general  banking  business, 
pending  proceedings  to  determine  the  parties  entitled  to  suCh  moneys,  was  not 
responsible  for  the  failure  of  the  banker  and  consequent  loss  of  the  funds 
before  the  determination  of  such  proceedings,  and  while  the  moneys  re- 
mained with  him." 

The  Court  of  Appeals  has  held  otherwise  in  respect  to  public  funds, 
and  the  cases  are  very  learnedly  reviewed  by  Mr.  Justice  Bartlett  in 
TUlinghast  v.  Merrill,  151  N.  Y.  138,  45  N.  E.  375,  34  L.  R.  A.  678,  56 
Am.  St.  Rep.  612,  which  is  the  leading  case,  and  the  one  in  which  the 
law  was  finally  settled.  An  early  case  in  this  state  wherein  the  ques- 
tion of  the  liability  of  a  public  official  for  public  moneys  paid  to  him 
was  up  for  review  was  that  oi  Supervisors  v.  Dorr,  25  Wend.  440. 
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Dorr  was  a  county  treasurer,  and  received  as  such  official  certain  pub- 
lic moneys.  Sudi  moneys  were  stolen  from  his  office  without  any 
negligence  on  his  part.  The  question  came  up  on  demurrer;  Chief 
Judge  Nelson  and  Justices  Bronson  and  Cowen  holding  that  a  public 
official  intrusted  with  the  receipt  and  disbursement  of  public  money  or 
funds  cannot  be  held  responsible  for  such  moneys  or  funds  when  ac- 
tually stolen  from  his  office  without  any  negligence  or  fault  on  his 
part.  The  case  was  appealed  to  the  Court  of  Errors,  where  the  judg- 
ment was  affirmed  by  an  equally  divided  court  7  Hill,  583.  While 
the  same  question  was  considered  in  Muzzy  v.  Shattuck,  1  Denio,  233, 
the  decision  in  the  Dorr  Case  was  not  overruled,  as  has  often  been 
claimed.  The  rule,  as  laid  down  in  the  Dorr  Case,  remained  unchang- 
ed until  the  decision  of  the  Court  of  Appeals  in  Tillinghast  v.  Merrill, 
supra.  In  the  last-mentioned  case,  Merrill,  who  was  supervisor  of  his 
town,  held  certain  school  moneys  paid  to  him  by  the  county  treasurer 
for  the  purpose  of  disbursement  He  deposited  such  money  with  a 
firm  of  private  bankers  to  his  credit  as  supervisor.  The  banking  firm 
failed  and  the  money  was  lost  Action  was  brought  by  Tillinghast,  as 
county  treasurer  of  the  county  of  Madison,  to  recover  the  moneys  thus 
lost,  and  judgment  was  obtained  therefor  against  Merrill.  On  a  re- 
view of  the  judgment  in  the  Coturt  of  App^s,  Judge  Bartlett  in  his 
opinion  said: 

"In  the  case  of  on  officer  dfsburslng  the  public  moneys,  mucb  may  be  said  fn 
favor  of  Umlting  his  liability,  where  he  acts  in  good  faith  and  without  negli- 
gence, and  a  strong  argument  can  be  ffttmed  against  the  great  injustice  of 
compelling  him  to  respond  for  moneys  stolen  or  lost  while  he  Is  In  the  exer- 
cise of  the  highest  degree  of  care  and  engaged  In  the  conscientious  discharge  of 
duty.  When  considering  this  side  of  the  case,  it  shocks  the  sense  of  justiGe 
that  the  pubUc  official  should  be  held  to  any  greater  liability  than  the  old 
rule  of  the  common  law,  which  exacted  proof  of  misconduct  or  neglect.  It  is 
at  this  point,  however,  that  the  question  of  public  poUcy  presents,  and  it  may 
well  be  asked  whether  it  is  not  wiser  to  subject  Uie  custodian  of  the  public 
moneys  to  the  strictest  liability,  rather  than  open  the  door  for  the  perpetra- 
tion of  fraud  in  numberless  ways  impossible  of  detection,  ther^y  placing  in 
Jeopardy  the  enormous  amount  of  the  public  funds  constantly  passing  through 
the  hands  of  disbursing  agents." 

The  rule  thus,  for  the  first  time,  adopted  by  the  Court  of  Appeals, 
seems  to  have  followed  earlier  decisions  of  the  United  States  Supreme 
Court  with  reference  to  the  loss  of  public  funds.  U.  S.  v.  Thomas,  15 
Wall.  337,  21  L.  Ed.  89;  U.  S.  v.  Prescott,  3  How.  578,  11  L.  Ed. 
734.  Tillinghast  v.  Merrill  was  followed  bv  the  Court  of  Appeals  in 
Village  of  Bath  v.  McBride,  219  N.  Y.  92,  113  N.  E.  789,  and  in  Yaw- 
ger  V.  American  Surety  Co.,  212  N.  Y.  292,  106  N.  E.  64,  L.  R-  A. 
191 5D,  481.  But  in  both  of  said  cases  public  moneys,  and  not  private 
moneys,  were  involved. 

As  to  public  funds,  it  seems  to  be  now  the  well-established  rule, 
both  of  the  courts  of  this  state  and  of  the  United  States,  that  a  pub- 
lic official  having  custody  of  such  funds  is  an  insurer  thereof  and  is 
personally  responsible  for  their  loss.  In  the  case  at  bar,  however,  the 
defendant  Fox  was  simply  the  custodian  of  th&  funds  of  private  indi- 
viduals. The  funds  whidi  came  into  his  hands  were  not  of  a  public 
nature,  and  still  remained  under  the  control  of  the  inmates  of  the  in- 
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stitution,  being  at  all  times  subject  to  disbursement  upon  their  requisi- 
tion. The  warden  occupied  no  more  confidential  relation,  nor  did  he 
owe  any  greater  duty  to  the  general  public,  than  any  court  clerk  or 
official,  referee,  or  receiver  into  whose  hands  moneys  belonging  to  a 
litigant  are  ordered  to  be  paid. 

As  above  stated,  Judge  Bartlett,  in  Tillinghast  v.  Merrill,  very  frank- 
ly states  that  "it  diocks  the  sense  of  justice  that  the  public  official 
should  be  held  to  any  greater  liability  than  the  old  iHile  of  the  com- 
mon law,"  and  it  is  apparent  that  the  Court  of  Appeals  adopted  the 
rule  above  set  forth  witii  reference  to  public  ftmds  only  as  a  matter  of 
public  policy.  We  do  not  think  the  rule  should  be  extended  beyond  the 
point  indicated  by  the  court  in  that  case.  To  hold  that  a  public  offi- 
cial is  in  any  case  an  insurer  in  respect  to  private  funds  left  in  his  care 
would  be  extending  the  rule  beyond  the  point  thus  far  indicated  by  the 
Court  of  Appeals. 

In  the  instant  case  there  is  no  allegation  of  negligence  or  fraud  on 
the  part  of  the  defendant  Fox,  and  we  think  that  die  doctrine  enun- 
ciated in  People  ex  rel.  Nash  v.  Faulkner  should  be  applied,  and  that 
tiie  rule  laid  down  in  Tillinghast  v.  Merrill  should  not  be  extended. 

It  follows  that  the  judgment  appealed  from  should  be  reversed,  and 
the  complaint  dismissed,  with  costs. 

BOWLING,  J.,  concurs. 


aO0  Misc.  B^.  24) 

STUHPP  et  aL  t.  FABMBBS*  LOAN  ft  TBUST  GO. 

(Sapreme  Court,  Special  Term,  New  Tork  County.    October,  1919.) 

1.  Banks  and  bankino  «=»148(1) — ^Dbpositob'b  bight  to  becovkb  monbt 

PAID  on  FOBGBO  check. 

Where  name  of  plaintiff  firm  on  check  forged  by  its  confidential  book- 
keeper, drawn  upon  defendant  bank  to  order  of  another  bank,  and  de- 
posited In  such  other  bank  to  credit  of  plaintiff  and  paid  by  defendant, 
was  a  clumsy  forgery,  which  could  haye  been  discovered  by  defendant  in 
exercise  of  ordinary  care,  the  deposit  could  not  be  deemed' a  payment  to 
plaintiff,  where  payment  of  the  forged  check  enabled  the  bookkeeper  to 
coyer  up  his  defalcations. 

2.  Pbincxpai.  and  agent  4iB»166(l)-— Batifioation  bbquibbs  knowledge  or 

ACT. 

There  can  ordinarily  be  no  ratification  of  that  of  which  a  party  ia 
ignorant,  as  ratification  implies  at  least  a  knowledge  that  there  Is  or  may 
be  something  to  ratify. 

3.  Banks  and  banking  ^s»148(3) — ^Estoppel  bt  neougbnce  of  depositor's 

BIGHT  TO  BBOOVEB  AMOUNT  PAID  ON  FOBGED  OHBCK. 

In  action  by  firm  against  its  bank  to  recoyer  amount  paid  on  check 
forged  by  firm's  bookkeeper  on  bank  to  order  of  another  bank,  deposited 
therein  to  firm's  credit,  and  paid  by  defendant,  proof  that  firm  regularly 
examined  monthly  statement  rendered  to  them  by  such  other  bank,  and 
was  decelyed  into  thinking  tliat  accounts  were  correct,  because  accounts 
were  usually  gone  oyer  in  presence  of  bookkeeper,  who  manipulated  ex- 
amination so  as  to  throw  firm  off  its  guard,  did  not  show  firm's  negli- 
gence in  checking  statements. 

«B»For  other  cmm  bm  tame  topic  *  KBIT-NUMBBR  la  aU  Koj-Numborod  Dlgoiti  A  Indexeo 
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Action  by  August  Stumpp  and  Edwin  E.  Stumpp,  copartners  doing 
business  under  the  firm  name  and  style  of  August  Stumpp  &  Co., 
against  the  Farmers'  Loan  &  Trust  Company,  to  recover  money  paid 
on  a  forged  check.    Judgment  for  plaintiffs. 

Duer,  Strong  &  Whitehead,  of  New  York  City  (Selden  Bacon,  of 
New  York  City,  of  counsel),  for  plaintiffs. 

Geller,  Rolsto^  &  Horan,  of  New  York  City  (Edward  H.  Blanc, 
George  S.  Mittendorf,  and  Charles  Angulo,  all  of  New  York  City,  of 
counsel),  for  defendant. 

GREENBAUM,  J.  The  evidence  establishes  that  during  the  year 
1917  plaintiffs  had  a  general  deposit  account  with  the  defendant,  and 
also  a  similar  account  with  the  Bank  of  New  York ;  that  during  the 
months  of  May  and  June,  1916,  one  Herbert  Pratt,  a  confidential 
bookkeeper  in  the  employ  of  the  plaintiffs,  forged  a  series  of  checks 
on  the  Bank  of  New  York,  aggregating,  up  to  July  1,  1916,  the  sum  of 
$5,400;  that  on  July  2,  1917,  Pratt  forged  a  check  drawn  upon  the 
defendant  to  the  order  of  the  Bank  of  New  York  in  the  sum  of  $5,000; 
that  this  check  was  deposited  in  the  Bank  of  New  York  by  the  forger 
to  the  credit  of  the  plaintiffs'  account  and  paid  by  the  defendant ;  that 
subsequently  Pratt  forged  another  series  of  checks  drawn  upon  the 
Bank  of  New  York,  the  first  of  which  was  dated  July' 9,  1917,  and  the 
last  August  31,  1917,  aggregating  in  all  $5,353.44,  and  that  the  forgeries 
were  discovered  by  the  plaintiffs  on  or  about  September  4,  1917.  De- 
fendant seeks  to  avoid  liability  for  paying  the  amount  of  the  forged 
check  drawn  upon  it  upon  the  ground  that  the  proceeds  of  the  check 
were  deposited  with  the  Bank  of  New  York  to  the  credit  of  the  plain- 
tiffs, constituting  a  pa3rment  of  that  sum  to  the  plaintiffs,  and  hence 
that  they  sustained  no  damages.  Defendant  also  contends  that  the 
plaintiffs  ratified  the  act  of  the  Bank  of  New  York  in  collecting  the  $5,- 
000,  and  further  that  the  plaintiffs  were  negligent  in  failing  to  observe 
the  ordinary  safeguards  in  auditing  and  checking  up  the  statements  of 
their  accounts  rendered  monthly  to  them  by  the  Bank  of  New  York. 

[1]  It  seems  to  me  that  these  defenses  are  not  well  founded.  The 
name  of  the  plaintiflfs'  firm  on  the  forged  check  was  a  clumsy  forgery, 
which  could  readily  have  been  discovered  by  the  defendant,  if  it  had 
exercised  ordinary  care.  A  deposit  made  under  the  circumstances 
above  detailed  may  not  be  deemed  to  be  a  payment  to  the  plaintiffs.  De- 
fendant's payment  of  the  forged  check  enabled  Pratt,  not  only  to  cover 
up  his  defalcations  up  to  July,  1917,  for  an  indefinite  period,  but  ena- 
bled him  thereafter  to  increase  his  ill-gotten  gains  by  a  sum  in  excess 
of  the  $5,000  check  deposited  in  the  Bank  of  New  York.  The  plain- 
tiffs thus  derived  no  benefit  whatever  from  this  deposit,  and  their  dam- 
age to  the  amount  of  the  $5,000  forged  check  is  conclusively  shown. 

[2]  Nor  can  it  be  successfully  urged  that  the  facts  establish  a  rati- 
fication of  payment  As  was  stated  in  Weisser  v.  Denison,  10  N.  Y- 
82,  61  Am.  Dec.  731 : 

'•There  can,  ordinarily,  be  no  ratification  of  that  of  which  a  party  Is  igno- 
rant. Ratification  Implies  at  least  a  knowledge  that  there  Is  or  may  be  some- 
thing to  ratify." 
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See,  also,  Critten  v.  Chemical  Nat.  Bank,  171  N.  Y.  219,  228,  63  N. 
E.  969,  57  L.  R.  A.  529. 

[3]  With  respect  to  the  point  that  the  plaintiffs  failed  to  exercise 
ordinary  care  in  checking  up  the  monthly  statements  delivered  to  them 
by  the  Bank  of  New  York,  it  suffices  to  say  that,  aside  from  the  doubt- 
ful legal  proposition  that  the  plaintiffs  owed  the  defendant  the  duty  of 
examining  these  statements,  the  proofs  indicate  that  the  plaintiffs  were 
not  guilty  of  any  negligence  in  that  respect  The  evidence  is  that  the 
plaintiffs  r^ularly  examined  the  monthly  statements  rendered  to  them 
by  the  Bank  of  New  York,  and  shows  that  the  reason  why  plaintiffs 
were  deceived  into  thinking  that  the  accounts  were  correct  was  that 
the  accoimts  were  usually  gone  over  in  the  presence  of  the  bookkeeper, 
Pratt,  who  committed  the  forgeries,  and  who  so  manipulated  the  ex- 
aminations as  to  throw  the  plaintiffs  off  their  guard  in  discovering  his 
criminalities.  In  their  salient  features  the  facts  are  quite  similar  to 
those  appearing  in  the  case  of  Frank  v.  Chemical  Nat.  Bank,  84  N.  Y. 
209,  38  Am.  Rep.  501.  There  must  be  judgment  for  the  plaintiffs  for 
the  full  amount  claimed. 

Judgment  for  plaintiffs. 


(109  Misc.  Rep.  431) 

PALMER  et  al.  ▼.  ROTARY  RBAI/TY  CO..  Inc.,  et  at 

(Supreme  Court,  Special  Term,  Kings  County.    December  8,  1919.) 

1.  M0BTOAOf:S  e=S9Qi — ^ABSOLtJTE  DEED  ATTKR  PBIOR  PEOMTSB  01"  DtFKAaANrK. 

While  a  mere  oral  promise  or  agreement  to  give  a  defeasance,  if  made  at 
time  of  giving  an  absolute  deed  and  not  performed,  will  not  make  the 
transaction  a  mortgage,  yet  if  the  grantee  gives  such  promise  before  the 
making  of  the  deed,  and  evades  its  performance  after  receiving  the  deed, 
equity  will  relieve  against  the  fraud  and  enforce  the  agreement 

2.  MoBTGAOES  ^=:»32(B) — ^Absolxtte  deed  as  seoubitt  only. 

A  deed,  though  absolute  in  form,  is  to  be  considered  aa  a  mortgage,  if  it 
was  given  under  an  agreement  that  it  should  be  security  for  a  debt. 
8.  Mobtgaoes  ^s»37(2) — ^Pabol  evidence  to  show  absolute  deed  is  mobt- 

GAGE. 

A  deed,  though  absolute  in  form,  may  in  equity  be  shown  by  parol  to 
have  been  intended  as  a  mortgage. 

4.  MoBTGAGES  ^=>38(2) — ^Degbeb  of  pboof  to  show  absolute  deed  to  be  a 

MORTGAGE. 

Evidence  to  show  that  an  absolute  deed  was  intended  as  security,  and  so 
was  a  mortgage,  must  be  clear  and  convincing. 

5.  Mortgages  <@=»38(2)^Bubden  of  showing  deed  as  mobtgage. 

One  asserting  a  deed  in  form  to  be  a  mortgage  must  prove  the  claim  by  a 
clear  preponderance  of  the  evidence. 

6.  MoBTGAGEs  ^=»32(6) — Deed  as  mobtgage  affected  by  natube  of  consid- 

EBATION. 

The  court  is  more  inclined  to  treat  a  deed  absolute  in  form  as  a  mort- 
gage, where  given  in  consideration  of  an  existing  mortgage  indebtedness, 
than  where  given  on  an  original  advance. 

7.  Mortgages  ^=>38(1) — Evidence  establishing  deed  as  mobtgage. 

In  suit  to  establish  that  a  deed  absolute  in  form  was  intended  as  a 
mortgage  and  was  obtained  by  fraudulent  representations  and  promiaesi 
evidence  held  to  show  the  deed  was  a  mortgage. 

^EsiFor  other  cases  see  same  topic  A  KBT-NUMBER  In  all  Key-Nombered  Dlsests  «  Indexes 
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Action  by  Rose  M.  Palmer  and  another,  against  the  Rotary  Realty 
Company  and  others.    Decree  for  plaintiffs. 

See,  also,  178  N.  Y.  Supp.  461 ;  189  App.  Div.  943, 178  N.  Y.  Supp. 
908. 

Rose  M.  Palmer,  of  Brooklyn  (Joseph  J.  Schwartz,  of  Brooklyn,  of 
counsel),  for  plaintiffs. 

Bernard  H.  Arnold,  of  New  York  City,  for  defendants. 

BENEDICT,  J.  In  this  action  it  is  sought  to  establish  that  a  cer- 
tain deed  of  real  property  made  by  the  plaintiffs  to  the  defendant 
Rotary  Realty  Company,  dated  on  October  16,  1914,  was  intended  as  a 
mortgage,  although  by  its  tenor  it  was  an  absolute  conveyjince.  The 
following  facts  I  deem  to  be  established  by  the  evidence: 

The  real  property  in  question,  which  consisted  of  a  double  apart- 
ment house  situated  on  the  southerly  side  of  the  Eastern  Parkway  ex- 
tension in  the  borough  of  Brooklyn,  being  40  feet  in  width  in  front  and 
rear  by  110  feet  in  depth  on  each  side,  was  in  February,  1908,  owned 
by  Raphael  D.  Palmer,  the  deceased  father  of  the  plaintiffs.  On  Feb- 
ruary 1,  1908,  in  order  to  secure  the  payment  of  his  bond  for  $8,000, 
with  interest  at  6  per  cent,  per  annum,  to  one  Joseph  Friedkin,  he,  with 
his  wife,  AdeUne,  executed  a  second  mortgage,  dated  on  that  day,  to 
said  Friedkin,  covering  the  said  premises.  The  principal  of  the  bond 
became  due  on  the  1st  day  of  February,  1909. 

Raphael  D.  Palmer  died  in  the  year  1913.  In  his  lifetime,  by  deed 
dated  Aprili20, 1907,  he  had  conveyed  the  property  to  Joseph  Fnedkin. 
This  deed  was  recorded  August  6,  1906.  Joseph  Friedkin,  by  deed 
dated  and  recorded  October  11,  1909,  conveyed  the  property  to  Pau- 
line V.  Bernstein,  and  Pauline  V.  Bernstein,  by  deed  recorded  October 
23,  1913,  conveyed  the  property  to  the  plaintiffs. 

The  second  mortgage  above  referred  to  was  assigned  by  Joseph 
Friedkin  to  the  defendant  Samuel  Cohn  by  assignment  recorded  Feb- 
ruary 21,  1908.  It  was  further  assigned  by  the  defendant  Cohn  to  the 
defendant  Holman  to  the  extent  of  $1,100,  by  assignment  recorded 
April  21,  1908.  Holman's  interest  in  said  mortgage  was  assigned  to 
the  Rotary  Realty  Company  by  assignment  recorded  December  3,  1913. 
The  mortgage  was  further  assigned  by  Samuel  Cohn  to  the  Light  Ma- 
chine Company  by  assignment  recorded  April  4,  1910.  It  was  further 
assigned  by  the  Light  Machine  Company  to  Rosie  Cohn  by  assignment 
recorded  on  April  11,  1910.  It  was  further  assigned  by  Rosie  Cohn  to 
the  Rotary  Realty  Company  by  assignment  recorded  on  April  11,  1910. 

By  an  agreement  dated  on  January  24,  1911,  between  the  Rotary 
Realty  Company  and  Alexander  Holman,  of  the  first  part,  and  Pauline 
V.  Bernstein,  of  the  second  part,  which  recited  that  there  was  then 
owing  for  principal  of  the  said  mortgage  the  sum  of  $6,000,  with  in- 
terest from  August  1,  1910,  the  time  for  the  payment  of  the  principal 
indebtedness  was  extended  for  one  year;  that  is,  imtil  February  1, 
1912.  No  further  extension  of  the  time  for  the  pa3anent  of  the  princi- 
pal of  said  mortgage  was  given. 

After  the  death  of  Raphael  D.  Palmer,  and  after  the  title  to  the  real 
property  had  become  vested  in  the  plaintiffs,  the  defendants,  early  in 
October,  1914,  demanded  payment  from  the  plaintiffs  of  the  balance 
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due  on  the  said  mort^dge.  The  plaintiffs*  cofttentioti  is  that  thie  de- 
fendants, in  order  to  have  absolute  control  of  the  property,  insisted 
upon  the  execution  by  them  of  a  deed  conveying  title  to  the  property  to 
the  Rotary  Realty  Company.  This  corporation  was,  at  that  time,  own- 
ed by  the  defendant  Cohn,  who  was  its  president  and  treasurer ;  the 
defendant  Holman  being,  or  having  shortly  theretofore  been,  its  secre- 
tary. The  plaintiffs,  bemg  unable  to  pay  the  principal  of  the  mortgage, 
acquiesced  in  the  demand  of  the  defendants,  upofi  the  condition,  as  they 
claim,  that  the  defendants  would  take  control  of  tibe  property  and 
manage  it,  collecting  the  income  and  paying  the  carrying  charges,  and 
at  such  time  as  the  net  rents  should  become  sufficient  to  pay  oS  the 
mortgage,  and  in  any  event  not  beyond  five  years  from  that  time,  would 
reconvey  the  property  to  the  plaintiffs  upon  receipt,  either  from  the  net 
rentals  of  the  property  or  from  the  plaintiffs  themselves,  of  a  suffi- 
cient amount  to  cancel  the  said  mortgage. 

The  plaintiffs  testify  that  this  arrangement  was  acceptable  to  the  de- 
fendants Cohn  and  Holman,  and  that  the  defendants  promised  to  exe- 
cute and  deliver  to  them,  at  the  time  of  the  making  of  the  conveyance, 
a  paper  which  should  embody  the  said  arrangement.  They  further 
contend  that,  on  October  21,  1914,  the  defendants  obtained  a  deed 
from  them  conveying  their  title  to  tiie  premises  in  question  to  the  Ro- 
tary Realty  Company,  subject  to  the  Erst  mortgage  for  $22,000,  and 
to  the  second  mortgage  then  held  by  the  said  Rotary  Realty  Com- 
pany. They  say,  further,  at  frequent  intervals  thereafter  they  asked 
the  defendants  to  fulfill  the  agreement  which  was  made,  and  that  final- 
ly they  were  forced  to  begin  the  present  acti(Mi. 

The  defendants  deny  both  the  alleged  fraud  in  obtaining  the  deed, 
and  also  deny  that  there  was  any  agreement,  oral  or  in  writing,  under 
which  they  took  the  deed  of  the  property  in  question. 

[1]  If  the  plaintiffs  are  correct  in  the  theory  of  this  action,  namely, 
that  prior  to  the  giving  of  the  deed  the  defendants  agreed  to  give 
them  a  defeasance,  they  are  entitled  to  maintain  this  action,  because 
it  is  well  settled  that,  although  a  mere  oral  promise  or  i^eement 
to  give  a  defeasance,  if  made  at  the  time  of  the  execution  of  the 
deed  and  not  performed,  will  not  make  the  transaction  a  mortgage, 
yet  if  the  grantee  gives  such  a  promise  before  the  making  of  tiie 
deed,  and  evades  its  performance  after  receiving  the  deed,  equity  will 
relieve  against  the  fraud  and  enforce  the  agreement.  27  Cyc.  1001, 
citing  Peck  v.  Baldwin,  1  Root  (Conn.)  455. 

[2-5]  The  plaintiffs  contend  that  this  was  the  situation  here,  and 
that  they  have  been  defrauded  out  of  their  property  because  the  de- 
fendants induced  them,  upon  the  strength  of  such  promise,  to  part  with 
the  title  to  their  property.  I  may  say  in  passing  that,  even  without  any 
fraud  such  as  the  plaintiffs  allege,  if  it  were  the  agreement  between 
the  parties  that  the  deed  was  to  be  given  as  security  for  the  debt,  and 
not  as  an  absolute  c(xiveyance,  it  would  be  considered  as  a  mortgage, 
with  the  consequent  right  in  the  grantor  to  redeem,  even  though  fiie 
provision  for  defeasance  was  not  reduced  to  writing,  but  rested  wholly 
in  their  verbal  agreement.    See  27  Cyc.  1005,  and  cases  cited  in  notes. 

In  Horn  v.  Keteltas,  46  N.  Y.  605,  the  Court  of  Appeals  said : 
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"It  l8  now  too  late  to  controTert  the  proposition  that  a  deed,  absolute  on  its 
face,  may  In  equity  be  shown,  by  parol  or  other  extrinsic  evidence,  to  have  been 
intended  as  a  mortgage ;  and  fraud  or  mistake  in  the  preparation  or  as  to  the 
form  of  the  instrument  is  not  an  essential  element  in  an  action  for  relief,  and 
to  give  effect  to  the  intuition  of  the  parties." 

And  the  same  doctrine  is  recognized  in  many  other  cases.  See  Mor- 
ris V.  Budlong,  78  N.  Y.  552;  Ensign  v.  Ensign,  120  N.  Y.  656,  24  N. 
E.  942;  Kraemer  v.  Adelsberger,  122  N.  Y.  476,  25  N.  E.  859;  Barry 
V.  Colville,  129  N.  Y.  306,  29  N.  E.  307;  Macauley  v.  Smith,  132  N.  Y. 
531,  30  N.  E.  997;  Burnett  v.  Wright,  135  N.  Y.  547,  32  N.  E.  253; 
Mooney  v.  Byrne,  163  N.  Y.  91,  57  N.  E.  163,-  and  Reich  v.  Dyer,  180 
N.Y.  113,72N.E.922. 

The  doctrine  is  well  established  by  these  cases  that  the  real  question 
to  be  determined  in  such  an  action  is  whether  the  conveyance  was 
intended  to  be  absolute  or  whether  it  was  given  as  security.  If  the  lat- 
ter, then  no  matter  what  form  the  transaction  took,  or  how  binding 
and  formidable  were  the  documents  employed  to  make  it  appear  that 
the  transaction  was  an  absolute  conveyance,  the  court  is  bound  to  look 
beyond  the  form  and  ascertain  what  was  the  real  agreement  and  true 
intent  of  the  parties  to  the  transaction.  Of  course,  in  any  case  where 
it  is  sought  to  overthrow  the  effect  of  a  formal  deed,  the  evidence 
ought  to  be  very  clear  and  convincing  before  the  court  will  hold  that 
it  does  not  mean  what  it  says ;  and  the  burden  naturally  rests  upon  the 
persons  who  assert  such  to  be  the  fact  to  prove  the  claim  by  a  clear  pre- 
ponderance of  the  evidence.  If,  however,  the  court,  upon  conflicting 
evidence,  reaches  the  conclusion,  either  that  the  real  agreement  of  the 
parties  was  that  the  deed  should  operate  as  a  mortgage  and  not  as  an 
absolute  conveyance,  or  that  the  grantee  obtained  the  deed  through 
fraud  or  deceit  by  promise  to  give  a  defeasance,  such  a  finding  of  fact, 
if  there  be  any  evidence  to  sustain  it,  will'not  be  disturbed  by  the  Court 
of  Appeals.    Ensign  v.  Ensign,  supra. 

[6]  It  has  been  said,  and  I  think  there  is  force  in  the  statement, 
that  where  a  deed,  absolute  in  form,  is  given  in  consideration  of  an 
existing  mortgage  indebtedness,  the  court  is  more  inclined  to  treat  it 
as  a  mortgage  than  one  given  upon  an  original  advance,  and  when  so 
given  the  new  mortgage  will  not  be  regarded  as  a  substitute  for  the 
former  security,  unless  the  intention  to  that  effect  is  manifest.  See 
Bearss  v.  Ford,  108  111.  16.  In  the  case  at  bar,  no  monetary  considera- 
tion passed  from  the  grantee  in  the  deed  to  the  plaintiffs  at  the  time 
of  the  transfer.  The  grantee  did  not  even  satisfy  the  mortgage  upon 
the  record,  and  apparently  it  is  still  outstanding  thereon. 

The  defendants  contend  that  they  gave  valuable  consideration  for 
the  deed,  and  they  endeavor  to  support  that  contention  by  proof  of  the 
execution  and  delivery  to  some  person,  whose  identity  was  not  vei7 
clearly  shown,  of  an  instrument  of  release  bearing  date  on  the  21st 
day  of  October,  1914,  whereby  they  released  the  estate  of  Raphael  D. 
Palmer  and  Pauline  V.  Bernstein  from  any  liability  upon  Ae  bond 
for  which  the  $8,000  second  mortgage  was  given  as  security.  So  far 
as  the  plaintiffs  are  concerned,  however,  I  doubt  whether  this  release, 
if  it  were  in  fact  executed,  had  any  force  or  effect    They  were  not  the 
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representatives  of  the  estate  of  their  father,  nor  were  they  personally 
liable  upon  the  bond  in  question.  It  is  not  shown  that  they  requested 
the  release  by  the  Rotary  Realty  Company  for  the  benefit  of  Pauline 
V.  Bernstein. 

So  far  as  their  father's  estate  is  cbncemed,  if  there  be  any  such  en- 
tity in  the  law,  I  think  it  is  very  plain  that  Palmer  and  his  estate,  if 
he  had  any,  were  released  from  liability  on  his  bond  at  the  time  when 
the  Rotary  Realty  Company  and  Alexander  Holman,  on  January  24, 
1911,  gave  an  extension  to  Pauline  V.  Bernstein  of  one  year  for  the 
payment  of  the  principal  of  the  mortgage.  See  Thomas  on  Mortgages 
(3d  Ed.)  p.  184,  where  the  following  statement  is  made : 

"Wliere  tbe  grantee  luuTnot  personaUy  covenanted  to  pay  the  mortgage,  the 
oonveyance  helng  made  merely  subject  to  it,  tbe  mortgagor  has  also  been  held 
to  be  discharged  by  such  an  extension  on  the  ground  that,  although  no  tech- 
nical relation  of  principal  and  surety  exists  between  tho  mortgagor  and  his 
grantee,  still,  as  the  land  is  the  primary  fimd  for  the  payment  of  the  debt,  in 
respect  thereto  and  to  the  extent  of  its  value  the  grantee  stands  in  the  relation 
of  a  principal  debtor,  and  the  grantor  has  an  equity  similar  to  that  of  the  sure- 
ty"—citing  Spencer  v.  Spencer,  95  N.  T.  353 ;  Murray  v.  Marshall,  W  N.  Y. 
611,  and  other  cases. 

The  defendants  also  endeavor  to  show  consideration  for  the  con- 
veyance to  the  Rotary  Realty  Company  by  attempting  to  prove  that  it 
had  granted  an  extension  for  the  time  of  the  payment  of  the  principal 
of  a  second  mortgage  upon  the  property  adjoining  that  which  is  the 
subject  of  this  action.  But  it  is  not  shown  that  the  plaintiffs  requested 
any  such  extension,  nor  that  it  inured  to  their  benefit,  nor  that  they 
were  the  owners  of  such  adjacent  property. 

In  support  of  the  claim  of  the  plaintiffs  that  they  were  tricked' 
into  making  the  deed  conveying  their  equity  in  the  property  in  question, 
we  have  the  positive  assertions  of  both  the  plaintiffs  and  also  of  their 
mother  that  the  deed  was  given  merely  as  security  for  the  debt  owing 
to  the  defendant  Rotary  Realty  Company,  and  that  the  defendants  had 
obtained  the  deed  by  their  previous  promise  to  reconvey  the  prop- 
erty in  the  manner  hereinbefore  mentioned.  In  addition  to  their  testi- 
mony, we  have  the  testimony  of  Mr.  Tager,  who  appears  to  have  been 
a  disinterested  witness,  and  who  made  a  favorable  impression  upon  the 
court  by  his  testimony.  He  had,  in  one  transaction,  been  a  business 
associate  of  the  plaintiffs'  father,  and  he  testified  to  admissions  made 
to  him  by  ttie  defendant  Cohn  which  tended  strongly  to  support  the 
plaintiffs'  contention.  There  were  other  circumstances  in  the  case 
which,  taken  separately,  might  not  appear  to  be  of  importance,  but 
which,  taken  in  connection  with  the  entire  evidence,  tend  to  corroborate 
the  plaintiffs. 

One  such  item  of  evidence  is  furnished  by  an  exhibit  which  the  de- 
fendants produced.  This  was  an  income  tax  return  for  the  fiscal  or 
calendar  year  ending  December  31,  1914.  That  paper  would  indicate 
that  the  defendant  Cohn  had  received  interest  upon  the  mortgage  in  suit 
for  the  entire  year  1914.  I  think  the  inference  may  be  drawn  from 
this  statement  Aat  when  he  made  the  income  tax  return  he  regarded  the 
mortgage  for  $6,000  as  having  borne  interest  up  to  December  31,  1914 
i78N.y.s.— 5a 
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notwithstanding  the  grant  to  the  Rotary  Realty  Company,  and  that, 
in  addition  to  having  received  the  full  interest  for  the  entire  year  upon 
the  mortgage,  he  had  received  rents  from  that  proper^  amounting  to 
$477.40. 

The  plaintiffs'  evidence  is,  it  is  true,  contradicted  by  the  defend- 
ants and  by  their  attorney  in  the  original  transaction,  Mr.  Adams; 
but  I  am  not  inclined  to  give  the  statements  of  Mr.  Crfm  their  full 
face  value,  in  view  of  his  demeanor  on  the  witness  stand  under  cross- 
examination. 

[7]  Upon  the  whole  case,  therefore,  I  have  readied  the  conclusion 
that  the  plaintiffs  have  sustained  the  burden  of  proof  resting  upon  them, 
and  I  find  the  facts  in  issue  in  their  favor  and  decree  that  an  inter- 
locutory judgment  be  entered  declaring  that  the  deed  in  question  was 
intended  as  a  mortgage;  that  it  was  and  still  is  a  mortgage;  that  it 
was  obtained  from  the  plaintiffs  by  the  fraudulent  representations  and 
promises  of  the  defendants;  that,  in  order  to  ascertain  what  sum  is 
now  due  upon  the  mortgage,  the  defendants  shall  account  before  a 
referee  to  be  appointed  in  the  interlocutory  judgment  as  to  all  moneys 
received  by  them  from  the  property  since  October  21,  1914,  and  as  to 
all  moneys  paid  out  by  them  upon  the  property;  and  that,  upon  the 
coming  in  of  the  referee's  report,  a  final  judgment  be  entered  which 
shall  provide,  tmless  the  plaintiffs  shall,  within  a  time  to  be  specified 
therein,  redeem  from  said  mortgage  by  payment  of  the  principal  and 
interest  so  f ouqd  to  be  then  due,  the  defendant  Rotary  Realty  Com- 
pany may  foreclose  the  equity  of  redemption  of  the  plaintiffs  in  the  real 
property  in. question  by  action. 

The  final  decree  will  also  award  the  plaintiffs,  as  against  the  defend- 
ant Rotary  Realty  Company,  the  costs  of  this  action,  to  be  taxed,  togeth- 
er with  an  additional  allowance  of  5  per  cent,  upon  the  amount  found 
due ;  such  costs  and  allowance  to  be  credited  upon  the  sum  so  found 
due  to  the  defendant  Rotary  Realty  Company. 

Submit  all  requests  on  or  before  December  12,  1919. 


(188  App.  DlT.  769) 

HARBY  S.  S.  CO.,  Inc.,  T.  STATBN  ISLAND  SHIPBUILDING  CX>. 

(Supreme  Court,  Appellate  Dlvisloii,  Flist  Department    December  6^  1919.) 

DlSCOVSBT  ^=»38 — BXAXntAnOK   FBELIMTNABT  to  PBODTTCnON   or  BOOKB  AND 
PAPERS. 

Code  Civ.  Proc.  |  872,  subd.  7,  relating  to  the  ezaminatl<m  of  eori>orace 
officers  preliminary  to  production  of  books  and  papers,  contemplates  tbe 
examination  of  witnesses  to  show  that  the  books  contain  relevant  &!- 
tries  and  the  inspection  of  such  entries  preparatory  to  offering  them  in 
evidence,  and  does  not  authorize  a  general  inspection  which  may  be 
obtained  under  sections  803^809. 

Appeal  from  Special  Termj  New  York  County. 
Action  by  the  Harby  Steamship  (^mpany,  incorporated,  against  the 
Staten  Island  Shipbuilding  Company.    From  an  order  of  the  Supreme 
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Court,  modifying  an  order  for  the  examination  of  defendant  before 
trial,  plaintiff  appeals.    Affirmed. 

Argued  before  CLARKE,  P.  T.,  and  DOWLING,  SMITH,  PAGE, 
and  PHILBIN,  JJ. 

Duncan  &  Mount,  of  New  York  City  (Herman  S.  Hertwig,  of  New 
York  City,  of  counsel),  for  appellant. 

Henry  W.  Baird,  of  New  York  City,  for  respondent. 

PHILBIN,  J.  Under  the  provisions  of  the  Code  of  Civil  Procedure 
(section  872,  subd.  7,  as  amended  by  !Laws  1911,  c.  781,  and  Laws  1913, 
c.  278),  a  plaintiff  is  entitled  to  examine  a  defendant  corporation  by 
its  officers,  directors,  or  managing  agents,  and  to  require  the  produc- 
tion of  books  and  papers,  which  may  be  offered  and  received  in  evi- 
dence in  addition  to  the  use  thereof  for  the  purpose  of  refreshing  the 
memory.  That  is  the  rule  which  now  pertains  in  the  examination  of 
corporations.  Flamingo  Film  Co.  v.  World  Film  Corporation,  173 
App.  Div.  959, 158  N.  Y.  Supp.  690.  The  rule  does  not  mean,  however, 
that  a  party  is  entitled  to  a  general  inspection  of  books  and  papers 
such  as  may  be  obtained  under  the  provisions  of  sections  803-809  of 
the  Code.  It  merely  contemplates  the  production  of  books  and  papers, 
the  examination  of  the  witnesses  in  connection  with  them  to  show  that 
the  books  contain  relevant  entries,  and  then  the  inspection  of  such 
entries  preparatory  to  offering  them  in  evidence.  Strong  &  Trow- 
bridp;  Co.  v.  Defiance  Machine  Works,  182  App.  Div.  869,  170  N. 
Y.  Supp.  414.  A  distinction  is  thus  drawn  between  a  general  inspec- 
tion under  sections  803-809  of  the  Code  and  the  limited  inspection 
tmder  section  872. 

While  the  order  appealed  from  might,  perhaps,  be  framed  in  more 
precise  terms,  we  think  it  indicates  with  sufficient  clarity  that  plaintiff 
is  accorded  all  the  rights  above  set  forth.  The  order  should  be  af- 
firmed, but  without  costs. 

Order  affirmed,  without  costs ;  the  date  for  the  examination  to  pro- 
ceed to  be  fixed  in  the  order.    Settle  order  on  notice.    All  concur. 


tt69  App.  Div.  602) 

BBTANT  V.  NEW  YORK  BTS.  CO. 

(Supreme  Court,  Appellate  Division,  First  Department   December  5, 1919.) 

1.  Street  railroads  ^=»118(11) — Instruction  on  oontbibutobt  nboligence 

OF  pedestrian. 

In  an  action  for  injuries  to  a  pedestrian,  knocked  down  and  rolled 
along  by  a  street  car,  in  which  complaint  made  no  charge  of  any  willful 
or  wanton  act,  but  alleged  negligence  and  gross  negligence,  it  was  error 
to  charge  that  in  any  phase  of  the  case  plaintiff  was  entitled  to  recover, 
without  showing  freedom  from  contributory  negligence. 

2.  Appeal  and  error  (S=»843(1) — Consideration  of  itnnecbssart  questions. 

Where  a  Judgment  must  be  reversed  and  a  new  trial  granted  for  a  spe- 
cific error,  it  becomes  unnecessary  to  consider  other  assignments  chal- 
lenging the  Judgment 
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Appeal  from  Trial  Term,  New  York  County. 

Action  by  Alva  R  Bryant  against  the  New  York  Railways  Company. 
From  a  judgment  for  plaintiff,  rendered  upon  a  verdict,  and  from  an 
order  denying  a  motion  for  a  new  trial,  defendant  appeals.  Judgment 
and  order  reversed,  and  new  trial  granted. 

Argued  before  CLARKE,  P.  J.,  and  LAUGHLIN,  SMITH,  MER- 
RELL,  and  PHILBIN,  JJ. 

James  L.  Quackenbush,  of  New  York  City  (A.  H.  Cole,  of  New 
York  City,  of  counsel),  for  appellant. 

Otto  D.  Parker,  of  New  York  City  (H.  O.  Smith,  of  Brooklyn,  on 
the  brief),  for  respondent. 

SMITH,  J.  [1]  The  plaintiff  was  injured  by  one  of  the  defend- 
ant's trolley  cars  on  Broadway  in  New  York  City,  There  was  evidence 
by  one  witness  in  behalf  of  the  plaintiff  that,  after  the  plaintiff  was 
knocked  over,  the  plaintiff  was  rolled  along  by  the  defendant's  car  for 
about  100  feet.  Undfer  these  circumstances  the  trial  judge,  in  charging 
the  jury  said : 

"Now,  I  Bay  to  you,  gentlemen  of  the  jury,  that  there  are  two  phases  to  thla 
lssue»  so  far  as  this  plaintiff's  complaint  is  concerned:  One  is  the  negll- 
gence  of  the  defendant  in  faUing  to  have  its  car  under  oontrol«  as  a  result  of 
which  this  plaintiff  was  struck,  and  upon  that  theory  the  plaintiff  is  obligated 
to  show  that  the  accident  was  due  solely  as  a  result  of  negUgence  upon  the 
part  of  that  motorman ;  that  he  himself  contributed  by  no  act  of  negligence 
to  the  happening  of  that  accident.  But  the  second  phase  of  the  accident,  or  of 
this  complaint,  is  this:  The  reckless,  wanton,  and  unlawful  act  of  the  motor- 
man  of  that  car  in  rolling  him  along  the  street  for  a  distance  of  IQO  feet 
before  he  brought  that  car  to  a  dead  stop.  And  let  me  say  to  you  that  In  the 
eyes  of  the  law  contributory  negligence  is  never  a  defense  to  an  action  for 
damages  as  the  result  of  a  willful,  reckless,  and  wanton  act  of  the  other 
party." 

By  reference  to  the  complaint,  it  there  appears  to  be  charged : 
**That  said  injuries  were  sustained  without  any  fault,  carelessness,  or  negU- 
gence on  the  part  of  the  plaintiff,  but  solely  by  reason  of  the  fault,  careless- 
ness, recklessness,  and  negligence  of  the  said  defendant,  its  agents,  servants, 
and  employ^  and  the  dangerous,  improper,  negligent,  and  reckless  maimer 
in  which  the  said  car  was  managed,  operated,  propeUed,  and  oontroUed  at 
said  time  and  place,  and  further  by  reason  of  the  carelessness  of  the  motor- 
man  of  said  car  in  failing  to  bring  his  car  to  a  stop  within  a  reasonable  dis- 
tance after  striking  said  plaintiff." 

This  complaint  makes  no  charge  of  assault,  or  of  any  willful  or  wan- 
ton act,  but  is  purely  a  complaint  alleging  both  the  negligence  and  the 
gross  negligence  of  the  defendant,  because  recklessness  can  mean  no 
more  than  gross  negligence.  The  action,  therefore,  is  purely  an  ac- 
tion for  negligence,  and  the  contributory  negligence  of  the  plaintiff  in 
such  a  case  is  always  a  defense  to  the  action.  We  think,  therefore,  that 
the  court  erred  in  its  charge  to  the  jury  that  in  any  phase  of  this  case 
the  plaintiff  was  entitled  to  recover  without  showing  his  freedom  from 
contributory  negligence.    An  exception  was  duly  taken  to  this  charge: 

[2]  The  judgment  is  also  challenged  upon  other  grounds  which  it 
is  unnecessary  to  consider,  in  view  of  our  conclusion  that  for  this  er- 
ror the  judgment  and  order  must  be  reversed,  and  a  new  trial  granted, 
with  costs  to  appellant  to  abide  the  event    Order  filed    All  concur. 
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(109  Mlaa  Bep.  463) 

In  le  REYNOLDS'  WILL. 

(Surrogate's  Court,  Delaware  County.     December  4,  1919.) 

1.  Wills  ^=»440— Intentiowt  of  testator  to  govebn. 

All  rules  of  construction  of  wills  are  subordinate  to  the  primary  canon 
of  construction  that  the  Intent,  to  be  collected  from  the  whole  will,  must 
prevail. 

2.  Wills  ^=»449 — Constbuction  aqainst  intestacy. 

It  Is  a  presumption  In  the  construction  of  wills  that  a  testator  did  not 
Intend  to  die  intestate  as  to  any  portion  of  his  property,  and  that  con- 
struction is  to  be  preferred  which  will  prevent  total  or  partial  Intestacy, 
8.  Wills  <©=»733(1) — ^Bequests  ob  devises  vest  at  death  of  testator. 

No  testamentary  gift  or  devise  can  vest  in  the  beneficiary  until  the 
death  of  the  testator. 
4.  Wills  ^=»495 — "His  heibs  akd  assigns'*  onlt  words  of  limitation. 

The  words  "his  heirs  and  assigns,*'  when  used  in  wills,  are  mer^y 
words  of  limitation,  used  to  describe  the  nature  of  the  estate  given  to 
the  benefldary,  and  not  to  express  an  intention  that  a  lapse  should  be 
avoided  by  the  substitution  of  the  heirs  in  place  of  the  predeceased  dev- 
isee or  legatee. 
B.  Wills  ^s3»S64 — "Substitotionax,  onrp," 

Gifts  are  said  to  be  substitutional,  when  provision  is  made  for  some  one 
to  take  the  gift  in  the  event  of  the  death  of  the  original  beneficiary  before 
the  death  of  the  testator. 

[Ed.  Note.— For  other  definitions,  see  Words  and  Phrases,  First  and 
Second  Series,  Substitutional.] 

6.  Wills  ^=s>552(1) — ^Bepbesentativbs  of  stepson. 

Decedent  Bstat'e  Law,  §  29,  has  no  appllcatloD,  so  as  to  prevent  the 
lapse  of  a  devise  to  a  stepson  who  predeceased  the  testator;  such  stepson 
leaving  issue. 

7.  Wills  ^=»555(1) — ^Intent  to  suBSTniTTE  heirs  on  lapse. 

A  will,  "I  give,  devise  and  bequeath  to  my  stepson,  G.,  an  equal,"  etc., 
••and  to  his  heirs  and  assigns  forever,"  held  not  to  Intend  to  substitute  a 
chUd  of  the  stepson,  where  the  stepson  predeceased  the  testator. 

In  the  matter  of  the  petition  of  William  E.  Reynolds  for  a  judicial 
construction  of  the  first  paragraph  of  the  last  will  and  testament  of 
Amanda  C.  Reynolds,  deceased,  under  Code  Civ.  Proc.  §  2615.  Para- 
graph construed. 

The  testatrix,  Amanda  C.  Reynolds,  died  a  resident  of  the  town  of  Roxbury, 
in  the  county  of  Delaware,  on  or  about  the  29th  day  of  November,  1914.  Her 
last  wiU  and  testament  was  duly  admitted  to  probate  by  the  Surrogate's  Court 
of  the  county  of  Delaware  on  the  15th  day  of  February,  1915.  Amanda  C. 
Reynolds  was  survived  by  two  sons,  Charles  F.  Reynolds  and  William  E. 
R^nolds,  both  of  whom  were  named  as  executors  of  said  last  will  and  tes- 
tament, and  one  of  whom,  William  E.  Reynolds,  is  the  petitioner  herein.  The 
first  paragraph  of  the  will  of  testatrix  provided  as  follows: 

"First.  I  give,  devise  and  bequeath  to  my  stepson,  George  H.  Reynolds,  an 
equal  undivided  one-third  interest  In  the  dwelling-house  and  lot  owned  and 
occupied  by  me  in  the  Village  of  Roxbury,  Delaware  County,  New  York,  and 
to  his  heirs  and  assigns  forever." 

George  H.  Reynolds,  the  beneficiary  named  in  the  first  paragraph  of  said 
will,  was  a  stepson  of  testatrix,  and  died  on  or  about  the  21st  day  of  March, 
1912,  prior  to  the  death  of  the  testatrix.  The  will  In  question  was  executed  on 
the  7th  day  of  June,  1911.  George  H.  Reynolds  l^t  him  surviving  a  widow  and 
one  son  Dumond  Reynolds,  an  Infant  of  the  age  of  about  11  years  at  the  time 
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of  the  death  of  said  George  H.  Beynolds.  The  sons  of  the  testatrix,  Gharks 
F.  Reynolds  and  William  E.  Reynolds,  the  Order  of  the  Golden  Seal,  a  party 
having  an  interest  herein,  having  succeeded  to  some  of  the  rights  of  the  said 
William  B.  Reynolds  and  Charles  F.  Reynolds,  Minnie  Reynolds,  the  widow 
of  George  H.  Reynolds,  and  Dumond  Reynolds,  the  Infant  son,  are  all  parties 
to  the  proceeding.  Upon  the  return  of  the  citation  herein,  Hamilton  J.  Hewitt 
was  duly  appointed  special  guardian  for  the  infant,  Dumond  Reynolds. 

The  petitioner  contends  that,  under  the  first  clause  of  the  will  of  testatrix, 
the  devise  to  George  H.  Reynolds  lapsed,  and  as  to  the  property  therein  men- 
tioned the  testatrix  died  intestate.  The  special  guardian  contends  that  under 
the  first  clause  of  said  will  the  infant  son  of  the  devisee  therein  named  suc- 
ceeded to  his  rights  Imder  the  first  paragraph  of  said  will. 

Ives  &  Craft,  of  Roxbury  (C.  R.  O'Connor,  of  Hobart,  of  counsel), 
for  petitioner. 

Hamilton  J,  Hewitt,  of  Delhi,  special  guardian,  for  Dumond  Rey- 
nolds, infant. 

McN AUGHT,  S.  [1]  In  proceedings  involving  the  construction  of 
wills,  certain  fundamental  principles  must  always  prevail.  The  mani- 
fest intention  of  the  testator,  and  not  any  rule  of  construction,  must 
govern  when  they  come  in  conflict.  Miller  v.  Gilbert,  144  N.  Y.  68,  38 
N.  E.  979;  Matter  of  James,  146  N.  Y.  78,  40  N.  E.  876,  48  Am.  St. 
Rep,  774.  All  rules  are  subordinate  to  the  primary  canon  of  con- 
struction, that  the  intent  to  be  collected  from  the  whole  will  must 
prevail.  Matter  of  Brown,  154  N.  Y.  313,  48  N.  E.  537;  Goebd  v. 
Wolf,  113  N.  Y.  405, 21  N.  E.  388, 10  Am.  St.  Rep:  464. 

[2]  It  is  also  a  presumption  in  the  construction  of  wills  that  the 
testator  did  not  intend  to  die  intestate  as  to  any  portion  of  his  property, 
and  that  construction  is  to  be  preferred  which  will  prevent  total  or 
partial  intestacy.  Schult  v.  Moll,  132  N.  Y.  122,  30  N.  E.  377;  Kalish 
V.  Kalish,  166  N.  Y.  368,  59  N.  E.  917;  MiUs  v.  Tompkins,  110  App. 
Div.  212, 97  N.  Y.  Supp.  9. 

[3]  Ij  is  a  well-established  principle  of  law  that  no  testamentary  gift 
or  devise  can  vest  in  the  beneficiary  until  the  death  of  the  testator. 
Matter  of  Wells,  113  N.  Y.  396,  21  N.  E.  137,  10  Am.  St.  Rep.  457. 
Bearing  in  mind  all  of  these  fundamental  principles,  we  pass  to  a  con- 
sideration of  the  construction  of  the  will  in  question. 

[4]  The  special  guardian  contends  that  by  the  use  of  the  words  "and 
to  his  heirs  and  assigns  forever,"  in  the  first  paragraph  of  the  will 
under  consideration,  the  testatrix  intended  to  and  did  provide  that,  in 
the  event  of  the  death  of  George  H.  Reynolds,  the  beneficiary  named 
in  such  paragraph,  the  devise  and  bequest  to  him  should  pass  to  his 
heirs,  and  therefore  the  infant  son,  Dumond  Reynolds,  is  entitled  to 
the  devise  and  bequest  to  his  father,  George  H.  Reynolds.  The  words 
in  question  do  not  seem  to  the  court  to  warrant  the  construction  con- 
tended for  by  the  special  guardian.  The  words  ''his  heirs  and  assigns" 
are  the  usual  technical  words  of  conveyance  granting  an  estate  in  fee 
simple.  They  are  unnecessary,  but,  when  used  in  wills  or  deeds,  such 
is  their  meaning.  They  are  merely  words  of  limitation,  used  to  de- 
scribe the  nature  of  the  estate  given  to  the  beneficiary,  and  not  to  ex- 
press an  intention  that  a  lapse  should  be  avoided  by  the  substitution  of 
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the  heirs  in  place  of  the  predeceased  devisee  or  legatee.  Matter  of 
Wells,  113  N.  Y.  396,  21  N.  E.  137,  10  Am.  St.  Rep.  457;  Horton  v. 
Earle,  162  Mass.  448,  38  N.  E.  1135 ;  Matter  of  Tamargo,  220  N.  Y. 
225,  230,  115  N.  E.  462.  In  Matter  of  Wells,  supra,  the  Court  of  Ap- 
peals said: 

"In  CJorbyn  y.  French,  4  Vea.  418,  435,  the  Master  of  the  Rolls,  (Lord  Al- 
yanley)  said:  'A  testator  is  never  to  be  supposed  to  mean  to  give  to  any  but 
those  who  shall  survive  him,  unless  the  Intention  is  perfectly  dear.'  Such 
an  intention  cannot  be  said  to  be  made  dear  by  the  addition  of  the  word 
'heirs,'  for  that  is  a  word  of  limitation,  used  to  describe  the  nature  and 
duration  of  tbe  estate  given,  and,  as  Mr.  Jarman  observes  in  his  valuable 
work  (volume  1,  c.  11),  the  doctrine  of  lapse  'applies  indiscriminately  to  gifts 
witli  and  without  words  of  limitation.* " 

It  can  hardly  be  said  that  the  intention  is  made  clear  by  the  addition 
of  the  words  in  question  here.  It  has  been  a  long-established  rule  of 
construction  that  the  word  "heirs,"  as  used  by  the  testatrix,  is  a  word  of 
limitation,  and  that  it  and  kindred  words  can  serve  no  purpose  other 
than  to  describe  the  nature  and  extent  of  the  estate  given,  and  the  doc- 
trine of  lapse  applies  indiscriminately  to  pfts  with  or  without  words 
of  limitation. 

Under  the  rule  in  Shelle/s  Case,  it  is  clear  the  words  "heir,"  "heirs," 
and  "lawful  heirs,"  and  similar  expressions,  may  be  used  in  two  senses : 
First,  to  describe  the  estate  or  interest  given ;  second,  the  persons  who 
are  to  take.  When  used  in  the  first  sense,  they  are  words  of  limitation, 
describing  the  estate  given,  and  not  the  persons  who  are  to  take ;  for 
instance,  a  gift  to  "A.  and  his  heirs"  is  simply  a  gift  of  the  fee  to  A., 
for,  if  A.  dies  before  the  testator,  the  heirs  of  A.  do  not  take. 

[B]  An  illustration  of  the  second  sense  in  which  the  words  may  be 
used  is  a  gift  to  "A.,  and,  if  he  should  die,  then  to  his  heirs";  the 
word  "heirs"  clearly  describing  the  persons  who  take  in  case  A.  dies 
before  the  testator.  A  certain  method  to  prevent  lapse  is  thus  made 
plain.  It  is  known  as  substitution,  and  gifts  are  said  to  be  substitutional 
when  provision  is  made  for  some  one  to  take  the  gift  in  the  event  of  the 
death  of  the  original  beneficiary  before  the  d^ath  of  the  testator. 

In  the  clause  under  consideration,  it  cannot  be  successfully  contend- 
ed that  such  a  provision  was  made,  for  the  language  used,  taken  as  a 
whde,  "was  an  expression  consistent  with  the  gift  of  an  absolute  owner- 
ship, but  in  no  wise  indicative  of  a  direction  to  transfer  the  part  giv- 
en to  a  legatee  to  his  heirs  or  personal  representatives,  in  the  event  of 
his  failing  to  survive  the  testatrix."    Matter  of  Wells,  supra. 

[8]  Section  29  of  the  Decedent  Estate  Law  (Consol.  Laws,  c.  13)  has 
no  application,  as  the  devisee,  George  H.  Reynolds,  was  not  a  child  or 
other  descendant  of  the  testator,  or  a  brother  or  sister  of  the  testator ; 
so  the  devise  in  the  first  paragraph  was  not  saved  from  lapsation  by  the 
provisions  of  such  section. 

[7]  The  use  of  the  word  "assigns"  in  the  clause  in  question  does 
not  signify  substitution.  To  hold  that  the  clause  was  substitutional, 
and  that  the  heirs  of  George  H.  Reynolds  took  thereunder  in  his  place, 
the  court  would  have  to  disregard  the  word  "assigns"  as  meaningless. 
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The  Court  of  Appeals  has  so  held  in  Matter  of  Tamargo,  220  N.  Y.  225, 
229,  115  N.  E.  462,  463,  in  which  the  court  said: 

'■The  use  of  the  word  'assigns*  makes  it  clear  that  the  gift  was  absolute  and 
not  alternative.  Kendall  v.  Clapp,  163  Mass.  69  [39  N.  E.  7731 ;  McKleman  v. 
Beardslee,  72  N.  J.  Eq.  283  [73  Atl.  815];  Jackson,  Executor,  ▼.  Alsop,  67 
Conn.  249  [34  Atl.  1106] ;  Keniston  v.  Adams,  80  Me.  290  [14  Atl.  203] ;  Kim- 
ball V.  Story,  108  Mass.  382.  In  the  Keniston  Case,  Chief  Justice  Peters,  writ- 
ing for  the  unanimous  court,  said:  *The  language  here  is  to  assigns  as  well 
as  to  heirs,  and  the  power  of  assigning  implies  an  absolute  title  [citing  au- 
thorities]. Even  where  the  gift  is  to  specified  persons,  "or  their  heirs  or  as- 
signs," it  is  clear  that  the  words  are  words  of  limitation  only.  No  cases  are 
found  which  maintain  a  different  doctrine*  [citing  authorities].*  In  the  Jack- 
son, Executor,  Case,  the  court  said:  'Where  the  word  "assigns"  is  added  to 
the  word  "heirs,"  it  is  almost  Impossible  to  read  the  whole  phrase  otherwise 
than  as  words  of  limitation,  and  not  as  Intended  to  create  an  estate  in  any 
other  person'  [citing  authorltlee].  In  the  Kimball  Case  the  court  said :  *When 
the  word  "assigns"  is  also  used,  any  other  construction  (than  as  taking  by 
representation  only)  would  make  the  bequest  inconsistent  and  uncertain,  inas- 
much as  "assigns"  could  only  be  those  to  whom  the  legatee  bad  conveyea  m 
his  lifetime.' " 

In  Matter  of  Olds,  100  Misc.  Rep.  388,  116  N.  Y.  Supp.  713,  cited 
by  the  special  guardian,  the  provision  there  under  construction  was 
very  clear,  and  it  was  manifest,  from  the  language  used,  that  the  heirs 
of  the  beneficiaries  were  to  take ;  such  language,  after  providing  for 
a  life  estate,  reading  as  follows : 

"And  upon  the  death  of  both  of  them  I  give  and  devise  the  remainder  in 
all  my  said  real  estate  to  my  said  nieces,  Jessie  Olds  and  Mollle  Olds,  and  to 
their  heirs,  the  said  heirs  to  take  per  stirpes  and  not  per  capita,  to  be  divided 
equally  between  them,  share  and  share  alike." 

It  was  the  manifest  intention  in  the  Olds  Case,  from  the  language 
used,  that  the  heirs  were  to  take.  Such  is  not  the  case,  as  the  court 
views  it,  in  the  will  under  consideration. 

It  is  therefore  the  opinion  of  the  court  that  by  the  first  paragraph 
of  the  last  will  and  testament  of  the  testatrix,  Amanda  C.  Reynolds, 
the  devise  therein  to  George  H.  Reynolds  lapsed  by  reason  of  his 
death  prior  to  the  death  of  the  testatrix,  and  the  heirs  at  law  of  said 
George  H.  Reynolds  as  such  are  not  entitled  to  any  portion  of  such  de- 
vise. The  testatrix  died  intestate  as  to  the  property  included  in  the 
devise  in  the  first  paragraph  of  her  will,  and  the  same  passes  under  the 
statute  of  descent  to  her  heirs  at  law. 

A  decree  in  accordance  with  this  opinion  may  be  prepared,  and,  if 
not  agreed  upon,  may  be  settled  before  the  surrogate  upon  two  days' 
notice. 
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In  re  BATON'S  ESTATE. 

(Surrogate's  Ck>iirt,  Madison  Ck>nnty.    September,  1919.) 

EXSCTTTORS  AND  ADiaNISTBATOBB   ^=»521 — FOBSXaiT   ADMINISTRATION;     AIXOW- 
ANCB    or   EXPENSES   BT   PitOBATE   COUBT   OF   SISTEB   STATE   INEFFECTUAL   IN 

New  Yobk. 

A  decree  entered  In  accounting  proceedings  in  a  probate  oourt  in  a  sister 
state  allowing  certain  accounts  against  estate  of  testatrix  wherever  sit- 
uated as  expenses  in  due  administration  is  ineffectual  against  New  York 
administrators  with  will  annexed,  as  no  state  can  exercise  direct  Juris^ 
diction  over  persons  or  property  without  its  territory,  and  application  for 
payment  by  New  Xork  administratocs  will  be  denied. 

Application  on  behalf  of  Ral^  Phelps,  Jr.,  and  others  for  an  order 
-directing  the  Madison  County  Trust  &  Deposit  Company  and  Emma 
Storms  as  administrators  with  the  will  annexed  of  Elizabeth  S.  Eaton, 
deceased,  in  Madison  county,  to  pay  from  funds  in  their  hands  certain 
judgments  and  awards  of  the  probate  court  of  the  county  of  Wash- 
tenaw, Mich.    Application  denied. 

See,  also,  102  Misc,  Rep.  370,  169  N.  Y.  Supp.  871. 

J.  A.  Johnson,  of  Morrisville  (A.  F.  Freeman,  of  Ann  Arbor,  Mich., 
•of  counsel),  for  petitioner. 

Carlos  J.  Coleman,  of  Hamilton,  for  administrators  c.  t.  a* 
Frank  E.  Jones,  pro  se. 

SENN,  S.  A  petition  has  been  filed  in  this  court  on  behalf  of  Ralph 
Phelps,  Jr.,  of  Etetroit,  Mich.,  and  others,  for  an  order  directing  the 
payment  by  the  administrators  with  the  will  annexed  in  this  county, 
out  of  any  funds  in  their  hands,  of  certain  judgments  and  awards  of 
the  probate  court  of  the  county  of  Washtenaw,  Mich.,  as  affirmed  on 
appeal  by  the  circuit  court  of  tihat  coimty,  against  the  estate  and  prop- 
erty of  Elizabeth  S.  Eaton,  deceased,  wherever  the  same  may  be.  The 
facts  on  which  the  application  is  based  are,  briefly,  as  follows : 

Elizabeth  S.  Eaton,  of  Ann  Arbor,  Mich.,  died  at  her  said  home 
about  May  17,  1906,  leaving  a  last  will  and  testament  and  codicil,  in 
which  her  brother  in  law,  Hervey  E.  Eaton,  of  Madison  county,  was 
named  as  executor.  When  she  died  testatrix  had  household  furniture 
in  Michigan  worth  about  $575  and  her  remaining  estate  of  about  $50,- 
000,  consisting  of  stock  certificates,  bonds  and  other  securities,  was  in 
the  hands  and  custody  of  her  said  executor,  and  had  been  for  some 
time.  Her  will  and  codicil  were  likewise  in  his  possession.  The  will 
and  codicil  were  probated  in  this  court,  and  letters  testamentary  were 
duly  issued  to  said  Hervey  E.  Eaton,  who  acted  as  executor  until  his 
decease.    The  will  and  codicil  are  still  in  force  in  this  county. 

The  proceedings  for  the  probate  of  the  will  and  codicil  in  Madison 
county  were  contested,  and  during  their  pendency  a  proceectoig  was  in- 
stituted in  the  probate  court  of  Washtenaw  county,  Mich.,  to  have  the 
will  probated,  but  to  have  probate  denied  to  the  codicil,  which  material- 
ly affected  and  changed  the  rights  of  certain  legatees.    Such  proceed- 

^3»For  otbtr  CMM  see  same  topic  ft  KBY-NUICBBR  in  aU  Key-Numbered  Digeete  ft  lAdezee 
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ings  were  had  in  that  court  that  the  will  was  admitted  to  probate,  and 
probate  of  the  codicil  was  denied,  and  letters  of  administration  with 
the  will  annexed  were  thereupon  granted  to  Willis  L.  Watkins.  After 
the  decease  of  Hervey  E.  Eaton,  the  New  York  state  executor,  and  the 
settlement  of  his  accounts  as  such,  letters  of  administration  with  the 
will  annexed  were  by  this  court  granted  to  the  Madison  County  Trust 
&  Deposit  Company  and  to  Emma  Storms,  who  duly  qualified  and  are 
still  acting  under  said  letters,  and  the  remaining  assets  in  this  state  are 
still  in  their  hands.  Thus  there  were,  and  are,  two  conflicting  admin- 
istrations, one  of  the  will  and  codicil  in  this  county,  and  one  of  the  will 
only  in  the  state  of  Michigan,  in  effect  the  same  as  though  two  diflFerent 
wills  of  the  testatrix  had  been  probated,  one  in  Michigan  and  one  here. 

After  the  decease  of  Hervey  E.  Eaton  and  at  about  the  time  of  the 
appointment  in  this  county  of  the  administrators  with  the  will  annex- 
ed, Willis  L.  Watkins,  the  Michigan  administrator,  applied  to  this  court 
under  Section  2629  of  the  Code  of  Civil  Procedure,  for  ancillary  letters 
of  administration  to  be  issued  to  him  pursuant  to  his  appointment  by  the 
Michigan  court,  as  above  set  forth.  He  urged  his  right  to  such  ap- 
pointment, not  only  upon  the  plain  language  of  the  section  of  the  Code, 
but  on  the  further  ground  that,  under  the  law  of  the  domicile,  the  ad- 
ministration in  Michigan  must  be  regarded  and  held  to  be  the  superior 
and  dominant  administration.  The  application  was  denied,  on  the 
ground  that  ancillary  letters  would  be  inconsistent  with  will  and  codicil 
in  force  in  this  state,  as  well  as  previously  adjudicated  in  regard  to  this 
estate.  From  that  determination  an  appeal  was  taken  to  the  Appellate 
Division  of  the  Supreme  Court,  in  which  the  decree  appealed  from  was 
affirmed  (159  App.  Div.  7,  144  N.  Y.  Supp.  254)  and  is  now  in  force. 
The  facts  in  that  proceeding,  which  are  more  or  less  wplicable  in  this, 
are  quite  fully  set  forth  in  my  opinion  in  Matter  of  £aton,  102  Misc. 
Rep.  370,  169  N.  Y.  Supp.  871,  to  which  I  refer  for  a  more  detailed 
statement,  and  to  avoid  repetition  here. 

From  the  papers  on  file  in  this  court,  it  appears  that,  before  the  term 
of  office  of  the  present  surrogate,  efforts  were  made  in  the  Madison 
County  Surrogate's  Court  to  procure  the  transfer  of  the  assets,  papers, 
and  securities  in  the  hands  of  the  Madison  county  executor  to  the  ad- 
ministrator in  Michigan,  and  quite  strenuous  efforts  were  made  in  this 
and  other  courts,  federal  and  state,  to  have  the  administration  in  Michi- 
gan held  to  be  superior  or  dominant,  all  of  which  efforts  have  failed. 
See  Matter  of  Eaton,  159  App.  Div.  7,  144  N.  Y.  Supp.  254;  Watkins 
v.  Eaton  (C.  C.)  173  Fed.  133;  Higgins  v,  Eaton  (C.  C.)  178  Fed.  153; 
Watkins  v.  Eaton,  183  Fed.  384,  105  C.  C.  A.  604;  Higgins  v.  Eaton, 
183  Fed.  388, 105  C.  C.  A.  608;  Higgins  v.  Eaton  (C.  C.)  188  Fed.  938; 
Id.,  202  Fed.  75,  122  C.  C.  A.  1.  Indeed,  the  petition  now  before  me 
asks  for  the  transfer  of  the  funds  and  securities  to  the  hands  of  said 
Willis  L.  Watkins,  administrator,  and  the  same  relief  has  been  asked 
during  the  incumbency  of  my  predecessors: 

After  the  determination  of  the  proceedings  for  the  probate  of  the 
will  in  Washtenaw  county  probate  court,  upon  an  accounting  in  that 
court,  certain  accounts  against  the  estate  were  by  the  final  decree  al- 
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lowed  and  held  to  be  just  charges,  liens,  and  obligations  against  the 
estate  of  said  deceased  testatrix,  "wherever  such  estate  and  property 
of  the  decedent  is  situate,  as  duly  made  and  expended. in  the  proper 
and  necessary  administration  of  such  estate."  The  decree  recites,  "and 
it  duly  appearing  that  all  persons  interested  in  said  estate  have  been  also 
duly  cited  to  appear  at  such  hearing/'  and  that  all  who  appeared  had 
been  heard.  On  appeal  to  the  circuit  court  of  Washtenaw  county  the 
decree  was  more  or  less  modified,  and  some  of  the  amounts  reduced. 
As  finally  fixed  by  the  court,  in  its  decree  made  December  6,  1915, 
they  were  as  follows:  To  Ralph  Phelps,  Jr.,  $354.95;  B.  M.  Thomp- 
son, $1,836.25;  Orla  B.  Taylor,  $187.50;  A.  F.  Freeman,  $2,814.55; 
John  A.  Johns(Mi,  $218.85;  the  joint  account  of  A.  F,  Freeman,  B.  M. 
Thompson,  Ralph  Phelps,  Jr.,  and  Orla  B.  Taylor,  $2,431.44  and  in- 
terest thereon  at  5  per  cent,  from  December  1,  1914,  to  the  date  of  the 
judgment,  $121.57;  Willis  L.  Watkins,  administrator,  etc.,  $553.94; 
the  sum  of  $50  each  to  said  Freeman,  Thompson,  and  Jones ;  to  E.  P. 
Goodrich  $40 — ^making  a  total  of  $8,709.05,  aside  from  interest  from 
the  date  of  the  decree. 

All  the  persons  whose  claims  are  so  allowed,  except  Mr.  Watkins, 
Mr.  Taylor,  and  Mr.  Goodrich,  have  appeared  more  or  less  as  at- 
torneys in  the  proceedings  in  this  state,  and  I  think  it  may  properly  be 
assumed  that  the  allowances  were  for  services  and  disbursements  in 
the  probate  proceeding,  although  it  does  not  definitely  appear  what  they 
were  for.  It  seems  that  $500  was  allowed  to  Willis  L.  Watkins  as 
"an  extraordinary  service  charge,  under  the  statute."  Whether  the 
allowances  included  any  services  in  contesting  the  probate  in  this  state, 
and  in  the  various  proceedings  instituted  in  the  attempt  to  secure  the 
control  of  the  estate  to  the  Michigan  administration,  or  whether  they 
only  included  services  in  the  Washtenaw  county  probate  court  and  cir- 
cuit court,  does  not  appear,  unless  by  inference  from  the  amotmts. 
There  is  nothing  in  the  files  here  to  incUcate  that  the  proceeding  to  pro- 
bate the  will  wiAout  the  codicil  in  the  Washtenaw  county  probate  court 
was  seriously  contested,  if  at  all. 

The  petition  now  before  me  recites  the  facts  as  to  the  allowances 
by  the  Michigan  courts  as  above  set  forth,  and  is  accompanied  by  duly 
authenticated  copies  of  the  decrees  and  records  of  the  proceedings  of 
those  courts  in  regard  to  said  allowances.  There  being  no  funds  in 
the  hands  of  the  administrator  in  Michigan  available  for  that  purpose, 
I  am  asked  to  "allow  in  this  court  the  said  judgments  and  awards  of 
the  said  circuit  court  for  the  county  of  Washtenaw,"  and  direct  their 
payment  from  the  funds  and  assets  of  the  estate  within  the  jurisdiction 
of  this  court. 

Petitioners  call  my  attention  to  section  1,  article  4,  of  the  Constitu- 
tion of  the  United  States,  that  "full  faith  and  credit  shall  be  given  in 
each  state  to  the  public  acts,  records  and  judicial  proceedings  of  every 
other  state."  It  is  insisted  that  this  means  that  this  court  is  bound  by 
the  action  of  the  Michigan  court ;  that  it  is  final  and  conclusive  upon 
all  officers  and  courts  in  the  United  States  having  or  assuming  juris- 
diction or  control  over  any  of  the  assets  of  the  estate  of  the  deceased. 
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and  as  a  necessary  consequence  that  it  is  my  plain  duty  to  make  an 
order  granting  the  prayer  of  the  petition. 

If  I  am  bound  by  the  adjudication  of  the  Michigan  court,  then  my 
duty  is  simply  to  make  an  order  accordingly.  If  I  am  not  so  bound,  then 
I  may  still  consider  whether  the  allowances  in  question  are  a  proper 
charge  against  this  estate — whether  they  represent  services  and  ex- 
penses incurred  in  aid  of  and  beneficial  to  the  probate  and  other  pro- 
ceedings in  this  estate.  If  they  are  for  attorneys  and  other  services  in 
the  probate  of  the  will  in  the  Michigan  court,  or  services  in  aid  of  the 
attempted  transfer  of  the  control  of  the  estate  to  the  latter  court,  or  in 
opposing  the  probate  here,  or  in  aid  of  any  of  the  attempted  proceedings 
in  this  court  which  have  failed,  then  I  cannot  allow  them  in  whole  or  in 
part,  because  our  Appellate  Division  has  already  held  in  this  matter  that 
I  cannot  allow  for  services  of  attorneys  (especially  foreign  attorneys) 
in  matters  where  they  were  not  successful.  At  any  rate,  if  I  am  to  i>ass 
on  the  accounts  (see  IBS  App.  Div.  901,  171  N.  Y.  Supp.  1084)  inde- 
pendent of  the  amounts  allowed  by  the  court  in  Michigan,  I  would  re- 
quire proofs  as  to  the  nature  and  character  of  the  services  and  expenses 
claimed. 

It  may  be  claimed  that  the  proceedings  for  the  probate  of  the  will  in 
Michigan  were  successful.  So  they  were  from  that  viewpoint,  but  they 
produced  a  result  at  variance  with  and  in  hostility  to  all  that  has  been 
established  here,  and  hence  the  services  in  that  behalf  cannot  from 
our  point  of  view  be  said  to  have  been  rendered  for  the  benefit  of  the 
estate.  It  follows  that,  as  the  matter  now  stands,  I  cannot  allow  for  the 
services  and  expenses  claimed,  unless,  as  stated,  I  am  bound  by  the 
judgment  and  decree  of  the  Washtenaw  county  circuit  court. 

Although  the  petitioners  have  made  quite  an  extensive  argument  and 
submitted  a  brief  upon  this  point,  still  no  adjudicated  case  has  been 
cited,  holding  pr  even  bearing  upon  this  contention.  Many  cases  have 
been  cited  in  favor  of  the  alleged  dominancy  of  the  Michigan  adminis- 
tration, upon  the  law  of  the  domicile  as  applied  to  administration ;  but, 
as  that  proposition  has  long  since  been  settled  against  the  petitioners,  I 
do  not  see  that  it  has  any  hearing  on  the  present  question.  On  the 
other  hand,  the  Supreme  Court  of  the  "United  States  has  held  (Pennoyer 
V.  Neff,  95  U.  S.  722,  24  L.  Ed.  565,  cited  in  Brown  v.  Fletcher's  Es- 
tate, 210  U.  S.  90,  28  Sup.  Ct.  702,  52  L.  Ed,  966)  that  every  state 
possesses  exclusive  jurisdiction  and  sovereignty  over  persons  and  prop- 
erty within  its  territory  and  that  no  state  can  epcercise  direct  jurisdic- 
tion and  authority  over  persons  or  property  without  its  territory, 

"The  several  states  are  of  equal  dignity  and  authority,  and  the  independ- 
ence of  one  implies  the  exdision  of  powers  from  all  others.  And  so  it  Is  laid 
down  by  jurists  as  an  elementary  principle  that  the  laws  of  one  state  have  no 
operation  outside  of  its  territory,  except  so  far  as  Is  allowed  by  comity,  and 
that  no  tribunal  established  by  it  can  extend  its  process  beyond  that  territory, 
so  as  to  subject  either  persons  or  property  to  its  decisions.  Any  exertion  of 
authority  of  this  sort  beyond  this  limit  is  a  mere  nullity,  and  incapable  of 
binding  such  persons  or  property  in  any  other  tribunals."  Story,  Gonfl.  Laws, 
{539. 

Brown  v.  Fletcher's  Estate,  supra,  was  a  case  where  the  executor  re- 
sided in  Michigan,  holding  his  appointment  and  acting  under  the  courts 
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of  that  state,  where  the  principal  estate  was,  and  there  was  an  adminis- 
trator with  the  will  annexed  in  Massachusetts,  acting  under  appoint- 
ment of  a  court  of  that  state,  where  some  of  the  property  was  situat- 
ed. A  judgment  of  the  Massachusetts  court  against  the  executor  in 
Michigan  was  held  to  be  a  nullity ;  the  court  among  other  things  hold- 
ing that  there  was  no  such  relation  between  an  executor  and  an  admin- 
istrator with  the  will  annexed,  appointed  in  another  state,  as  will 
make  a  decree  against  the  latter  binding  upon  the  former  or  the  estate 
in  his  possession.  It  is  true  that  the  court  in  this  case  commented  on 
the  fact  that  there  was  no  valid  or  binding  service  of  process  on  the 
executor,  but  the  decision  was  based  on  the  broader  ground  that  the 
Massachusetts  court  could  not  by  its  judgment  or  decree  bind  or  con- 
trol property  in  the  control  of  an  executor  in  another  state,  acting  un- 
der the  authority  of  the  courts  of  that  state.  The  court  quoted  quite 
extensively  from  Low  v.  Bartlett,  8  Allen  (Mass.)  259,  where  a  judg- 
ment had  been  rendered  in  Vermont  against  an  ancillary  administrator 
appointed  in  that  state,  whose  appointment  had  been  made  at  the  re- 
quest of  the  executor  under  the  will  probated  in  Massachusetts,  and  it 
was  held  that  the  administrator  was  not  in  privity  with  the  executor, 
because  the  two  were  administering  two  separate  and  distinct  estates. 
The  court  in  the  Massachusetts  case,  among  other  things,  said : 

**If  we  look  at  tbe  question  of  privity  between  the  executor  here  and  the 
ancUlary  administrator  In  Vermant,  It  Is  difficult  to  find  any  valid  ground  on 
which  such  privity  can  rest  The  executor  derives  his  authority  from  the  let- 
ters testamentary  Issued  by  the  probate  court  here;  he  gives  bond  to  that 
court.  Is  accountable  to  It  for  all  his  proceedings,  makes  his  final  settlement  In 
it,  and  Is  discharged  l^  It,  In  conformity  with  the  statutes  of  this  com- 
monwealth. The  admWstrator  derives  his  authority  from  the  probate  court 
In  Vermont,  and  Is  aceountahle  to  it  in  the  same  manner  in  which  tbe  executor 
is  accountable  to  our  court.  The  authority  of  the  executor  does  not  extend  to 
the  property  there,  nor  to  the  doings  of  the  administrator.  Nor  does  the  au- 
thority of  the  administrator  extend  to  the  property  here,  or  to  the  doings  of  the 
executor.  When  the  plaintiff  commenced  his  suit  against  the  administrator, 
tbe  executor  had  no  right  to  go  there  and  defend  It  If  he  had  been  found  in 
Vermont  he  could  not  have  been  sued  there.  The  Judgment  rendered  In  the 
suit  was  not  against  him,  or  against  the  testator's  goods  in  his  hands,  but  was 
simply  against  the  administrator  and  the  testator's  goods  in  his  hands.  The 
courts  of  Vermont  had  no  jurisdiction  of  the  executor  or  of  the  goods  In  his 
hands,  any  more  than  our  courts  would  have  over  the  administrator  and  the 
goods  In  his  hands.  It  Is  this  limitation  of  state  Jurisdiction  that  creates  a 
necessity  for  an  administration  In  every  state  where  a  deceased  person  leaves 
property,  and  each  state  regulates  for  Itself  exclusively  the  manner  In  which 
the  estate  found  within  its  limits  shall  be  settled." 

All  of  which  might  be  said  of  and  is  applicable  to  the  question  raised 
by  the  petition  herein.  If  the  Michigan  court  can  make  a  decree  binding 
upon  this  court  and  the  administrator  here  or  the  property  in  his  hands 
here,  then  this  court  can  make  decrees  binding  upon  the  probate  court 
in  Michigan,  and  the  administrator  there  and  the  property  in  his  hands 
in  that  state.  In  which  case,  as  we  are  admonished  by  the  history  of 
this  estate,  the  conflict  of  laws,  decisions,  and  decrees  might  furnish  a 
modem  counterpart  to  the  story  of  the  confusion  of  tongues  at  the 
building  of  the  Tower  of  Babel. 

While  the  decree  of  the  probate  court  of  Washtenaw  county  recites 
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due  citation  of  all  persons  interested  in  the  estate  to  appear  at  the  hear- 
ing, it  does  not  appear  in  what  manner  they  were  cited,  and  in  view  of 
the  authorities  I  do  not  think  it  is  material.  But,  if  material,  I  should 
require  proof  of  the  manner  of  service  and  where  the  citation  was 
served  on  the  executor.  He  was  a  resident  of  this  state,  and  in  the 
absence  of  proof  I  should  at  least  suspect  that  he  was  served  in.  this 
state,  if  he  was  personally  served.  If  served  in  this  state,  or  if  the 
service  was  by  publication,  or  other  method  of  substituted  service,  then 
I  should  on  that  ground  alone  hold  the  decree  in  question  to  be  a  nul- 
lity with  respect  to  any  person  or  property  in  this  state. 

The  point  is  raised  by  the  petitioners  that  the  property  in  the  hands 
of  the  administrators  here,  being  in  a  sense  intangible  property,  viz. 
stock  certificates,  bonds,  and  paper  securities  and  evidence  of  value, 
with  perhaps  some  money,  the  same  is  to  be  deemed  to  have  been  in 
the  hands  of  the  testatrix  at  Ann  Arbor  at  the  time  of  her  decease; 
that  it  should  for  that  reason  be  regarded  and  treated  as  being  in  the 
city  of  Ann  Arbor,  and  consequently  in  the  county  of  Washtenaw,  and 
in  the  jurisdiction  of  the  probate  court  of  that  county. 

In  State  of  Iowa  v.  Slimmer,  248  U.  S.  115,  39  Sup.  Ct.  33,  63  L- 
Ed.  158,  decided  by  the  Supreme  Court  of  the  United  States  on  De- 
cember 9,  1918,  a  case  where  a  resident  of  the  state  of  Iowa  had  prior 
to  his  decease,  and  for  the  purpose  of  defrauding  the  state  of  Iowa 
of  transfer  taxes,  placed  his  property,  consisting  of  promissory  notes 
and  a  few  liberty  bonds,  aggregating  in  value  $550,000,  in  the  hands  of 
his  son  in  Minnesota,  the  court  held,  citing  Overby  v.  Gordon,  177  U. 
S.  214,  20  Sup.  Ct.  603,  44  L.  Ed.  741,  that  the  same  was  property  lo- 
cated in  the  state  of  Minnesota,  and  that  the  probate  courts  of  that 
state  had  jurisdiction  to  determine  the  domicile  and  to  distribute  the 
property  according  to  the  terms  of  the  will. 

Therefore,  being  satisfied  that  the  decree  of  the  Washtenaw  circuit 
court  is  ineffectual  as  to  property  in  the  jurisdiction  of  this  court,  it 
not  appearing  that  the  claims  allowed  in  that  court  are  claims  against 
the  estate  of  Elizabeth  S.  Eaton,  or  that  they  represent  services  or 
expenses  rendered  and  incurred  iojr  the  benefit  of  the  estate  or  in  aid  of 
its  administration,  the  prayer  of  the  petition  for  an  order  directing  the 
payment  of  the  amounts  as  allowed  by  the  Michigan  court  must  be  de- 
nied, and  the  petition  as  a  whole  is  cHsmissed. 

Decreed  accordingly. 
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In  re  BBOWN*S  BSTATB. 

(Surrogate's  Ckmrt,  New  Tork  County.    December  5,  1919.) 

Tbusts  49=»362— Onrni  Qtjx  tbxwt  who  has  iosappijbd  funds  not  entitlsd 

TO  INGOUE. 

Where  cestui  que  trust,  after  his  removal  as  execator,  has  filed  objec- 
tions to  account  of  surviving  trustee,  which  account  states  that  cestui  que 
trust,  while  acting  as  executor,  misapplied  certain  funds  of  the  estate  of 
deceased,  held,  cestui  que  trust's  application  to  compel  surviving  trustee 
to  pay  him  certain  Income  from  the  trust  fund  will  be  denied,  with  leave 
to  renew,  if  Issues  raised  by  objections  are  not  brought  on  for  hearing. 

In  the  Matter  of  the  Estate  of  John  J.  Brown,  deceased.  On  appli- 
cation by  Willie  L.  Brown,  cestui  que  trust,  to  compel  surviving  tes- 
tamentary trustee  to  pay  him  certain  income  from  the  trust  fund.  Ap- 
plication denied,  with  leave  to  renew  within  30  days.     ^ 

Robert  B.  Livingston,  of  New  York  City,  for  petitioner. 

Dean,  King,  Tracy  &  Smith,  of  New  York  City,  for  respondent. 

FOWLER,  S»  This  is  an  application  by  a  cestui  que  trust  to  com- 
pel the  surviving  testamentary  trustee  under  the  will  of  the  deceased 
to  pay  him  certain  income  from  the  trust  fund.  The  trustee  alleges  in 
her  answer  that  the  cestui  que  trust  was  removed  as  executor  of  the 
estate  of  the  deceased  by  an  order  of  this  court,  that  he  has  failed  to 
account  for  his  acts  as  such  executor,  and  that  he  has  filed  objections 
to  the  account  filed  by  the  surviving  trustee  on  behalf  of  herself  and 
the  cestui  que  trust  as  executors  and  trustees. 

In  the  account  filed  by  the  trustee  it  is  stated  that  flie  cestui  que 
trust,  while  acting  as  executor,  misapplied  certain  funds  of  the  estate 
of  the  deceased.  The  cestui  que  trust  objected  to  that  part  of  the  ac- 
count containing  the  allegations  of  misapplication  of  funds,  but  the 
issues  raised  by  the  objections  have  not  been  brought  on  for  hearing. 
If  the  objections  to  the  account  should  be  dismissed,  the  cestui  que 
trust,  as  executor,  would  be  surcharged  with  certain  ftmds  of  the  es- 
tate. Until,  therefore,  the  objections  are  disposed  of,  the  surviving 
trustee  should  protect  the  other  legatees  by  refusing  to  pay  the  income 
to  the  cestui  que  trust.  It  is  the  duty  of  the  surviving  trustee,  however, 
to  bring  the  objections  on  for  hearing  and  have  the  issues  raised  by 
them  decided  by  this  court. 

The  application  is  therefore  denied,  but  with  leave  to  renew  in  30 
days,  if  the  issues  raised  by  the  objections  to  the  account  of  the  trustee 
have,  not  been  brought  on  for  hearing.    Settle  order  on  notice. 

^s»F07  oUi«r  caiea  lee  tame  topic  ft  KBT-NUMBBR  in  all  Ke7-Namb«red  Dlgwti  ft  Indexes 
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In  re  OHANOELLOB'S  ESTATE. 
(Surrogate's  Court,  New  York  County.   December  9,  1919.) 

PBATH  ^S»2(1)-— No  FBBSUlfFTIOir  WBOU  SIX  UOJSTBB*  ABfiBNOX. 

Six  months'  absence  does  not  raise  a  presumption  of  deatb,  justif^rlns 
temporary  administration. 

In  the  matter  of  the  estate  of  Henry  Chancellor.  On  a  creditor's  ap- 
plication for  letters  of  temporary  administration.    Denied. 

Daniel  T.  Kimball,  of  New  York  City,  for  petitioner,  . 

« 

FOWLER,  S.  This  is  an  application  by  an  alleged  creditor,  to  the 
extent  of  $5,  for  letters  of  temporary  administration  upon  the  estate 
of  an  alleged  absentee.  There  does  not  appear  to  be  any  estate  beyond 
two  insurance  policies,  one  for  $88  and  the  other  for  $13.  It  appears 
that  the  alleged  absentee  went  away  on  his  vacation  on  the  3d  day  of 
June,  1919,  and  has  not  been  seen  by  this  petitioner,  the  alleged  cred- 
itor, since  that  day ;  that  he  has  inquired  for  him<  and  cannot  find  him ; 
and  the  petitioner  believes  that  Chancellor  has  met  with  foul  play  or 
is  dead. 

Upon  the  facts  stated  in  the  petition  there  is  no  sufficient  ground 
shown  for  a  presumption  of  death  and  administration  upon  the  estate. 
There  does  not  appear  to  be  any  reason  why  Chancellor  should  com- 
municate with  the  petitioner.  Unless  Chancellor  is  dead  there  is  no 
estate,  for  there  is  no  allegation  in  the  papers  that  he  was  possessed 
of  any  personal  property,  and  the  insurance  policies  will  not  be  pay- 
able until  after  his  death.  Chancellor  has  been  absent  only  since  the 
3d  day  of  June,  this  year,  and  that  is  too  short  a  time  to  raise  any 
presumption  of  death.  The  facts  shown  by  the  petition  in  this  mat- 
ter are  insufficient  to  warrant  the  issuance  of  letters  of  administration 
upon  the  estate  of  this  alleged  absentee. 

The  application  is  therefore  denied. 

^S9For  oUier  cases  see  ssms  topic  A  KBT-NUMBBR  in  aU  Key-Numbered  DlgesU  A  Indexes 
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GUTMANN  ▼,  GT3TMANN. 
(Supreme  Court,  Special  Term,  Albany  County.    December  15,  1919.) 

1.  Husband  and  witb  ^=s>279(6) — Dbfatilt  in  monthly  payments  undeb  sep- 

aration AGREEMENT. 

Wbere  monthly  sum  agreed  to  be  paid  by  husband  in  separation  agree- 
ment was  regularly  paid  until  the  person  to  whom  payment  was  to  be  made 
refused  to  recelTe  payment,  husband  was  not  in  default;  no  demand  hav- 
ing been  made  on  him  for  payment  of  alimony  since  said  refusal. 

2.  Husband  and  wife  «s»279(1) — ^HIffect  of  separation  agreement. 

Where  there  is  a  valid  existing  separation  agreement  between  a  hus- 
band and  wife,  under  which  provision  is  made  ior  her  support,  she  has  no 
cause  of  action  against  the  husband  for  separation  and  alimony  in  ex- 
cess of  the  amount  provided  for  In  the  agreement. 
8.  Husband  and  wipe  «=»279(0) — Separation  agreement  a  bar  to  aixow- 

ANCE  of  alimony  PENDING  SUIT. 

Where  separation  agreement  fixes  monthly  amount  to  which  defendant 
wife  is  entitled,  and  plalntitf  husband  is  not  in  default  under  such  agree- 
ment as  to  payment,  defendant's  motion  for  alimony  during  pendency  of 
action  win  be  denied. 
4.  DivlJliCE  ^=»227(1) — ^Amount  of  counsel  fees  pending  suit. 

The  court  not  being  impressed  that  defendant  wife  wUl  establish  her 
defense,  an  allowance  of  only  $250  counsel  fees  will  be  made. 

Action  by  John  H.  Gutmann  against  Winifred  Benjamin  Gutmann. 
On  motion  for  an  order  directing  the  payment  by  plaintiff  to  defend- 
ant of  alimony  and  counsel  fees.  Motion  for  alimony  dehied,  but 
counsel  fees  allowed. 

Frost,  Watson  &  Sharp,  of  Albany,  for  plaintiff. 
Carlin  &  Gillett,  of  Albany,  for  defendant. 

RUDD,  J.  The  defendant  moves  for  an  order  directing  the  payment 
by  plaintiff  to  the  defendant  of  alimony  and  counsel  fees.  The  affi- 
davit of  one  of  the  attorneys  for  the  defendant  asks  that  the  counsel 
fees  be  fixed  at  approximately  the  sum  of  $2,000,  and  that  a  reason- 
able sum  be  fixed  for  the  support  and  maintenance  of  the  defendant 
during  the  pendency  of  the  action. 

The  action  is  brought  for  absolute  divorce.  The  defendant  denies 
the  allegation  in  the  complaint  of  adultery,  and  sets  up  a  counterclaim, 
asking  for  a  judgment  of  separation,  because  of  the  alleged  cruel  and 
inhuman  conduct  on  the  part  of  the  plaintiff.  The  issues  framed  in 
the  divorce  action  were  tried  at  the  November  Trial  Term;  the  jury 
disagreeing. 

[1]  The  parties  entered  into  an  s^greement  of  separation  on  the  24th 
day  of  September,  1915,  since  which  time  they  have  been  living  apart. 
By  the  terms  of  this  agreement  the  plaintiff  had  the  custody  of  their 
son  and  the  defendant  of  their  daughter.  The  plaintiff  agreed  to  pay 
to  his  wife  $100  a  month.  This  sum  was  regularly  paid  up  to  the  20th 
day  of  May,  1919.  Amasa  J.  Parker,  Jr.,  was  named  in  the  agreement 
of  separation  to  receive  the  $100  monflily  payments.  In  the  month  of 
June,  1919,  the  plaintiff  called  upon  Mr.  Parker,  at  his  office,  named  as 

^s»For  other  caiea  see  same  topic  A  KEY-NUMBER  In  all  Key-Numbered  Digests  A  Indexes 
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the  place  of  payment,  and  said  that  he  had  called  for  the  purpose  of 
making  payment,  and  Mr.  Parker  replied  that  he  desired  to  be  reliev- 
ed from  any  further  responsibility  under  the  agreement,  and  refused 
to  receive  the  money,  since  which  time  no  demand  has  been  made  upon 
the  plaintiff  for  the  payment  of  alimony.  The  plaintiff  is  therefore  not 
now  in  default. 

[2]  The  application  for  alimony  seems  to  be  made  under  what  the 
defendant  assumes  to  be  her  right  as  defendant  in  the  divorce  action, 
and  also  her  right  in  the  action  which  she  brings  against  the  plaintiff 
in  her  counterclaim  for  separation.  The  demand  cannot  thus  be  con- 
fused. 

"Where  there  is  a  valid  existing  separation  agreement  between  a  husband 
and  wife,  under  which  provision  is  made  for  her  support,  she  has  no  eause  of 
action  against  the  husband  for  separation  and  alimony  in  excess  of  the  amoant 
provided  for  in  the  agreement."  Benesch  v.  Benesch,  182  App.  Div.  221,  169 
N.  Y.  Supp.  561, 

All  of  the  acts  which  the  defendant  alleges  of  cruel  treatment  by 
her  husband,  the  plaintiff,  were  prior  to  the  agreement  of  separation, 
save  one. 

The  application  for  counsel  fees  in  the  divorce  action  was  made 
ju^t  as  the  trial  of  the  action  was  about  to  begin.  It  had  been  noticed 
for  a  previous  date,  but  was  set  down  for  hearing  at  that  time  by  con- 
sent, with  the  understanding  that  it  would  not  be  taken  under  condd- 
eration  by  the  court  until  after  the  conclusion  of  the  action. 

As  above  stated,  the  trial  resulted  in  a  disagreement.  The  writer  of 
this  memorandum  presided  at  the  trial,  and  therefore  has  knowledge 
of  the  situation  and  of  the  proof  offered  on  the  part  of  the  plaintiff 
and  the  defendant,  which  generally  does  not  come  to  a  court  called 
upon  to  pass  upon  the  question  of  counsel  fees. 

Having  in  mind  the  rule  that  the  likelihood  or  the  probability  of 
the  success  of  the  wife  in  prosecuting  or  defending  an  action  of  this 
nature  is  a  factor  for  consideration,  the  court,  relying  upon  the  knowl- 
edge obtained  from  the  trial,  is  not  impressed  that  the  wife,  the  de- 
fendant here,  will  in  all  probability  succeed  in  establishing  her  de- 
fense. 

[3]  The  agreement  of  separation  fixed  the  alimony  to  which  the  de- 
fendant is  entided,  and  the  plaintiff  is  not  in  default  to  the  defendant. 
The  motion  for  alimony  is  therefore  denied. 

[4]  Under  the  issues  framed  in  the  divorce  action  there  must  be 
another  trial.  Giving  to  the  defendant  the  benefit  of  the  doubt,  and 
in  order  that  she  may  be  enabled  to  have  ftmds  with  which  to  protect 
her  interests  on  the  second  trial,  an  order  may  be  entered  providing 
for  the  payment  by  the  plaintiff  to  the  defendant,  or  to  her  attorneys, 
of  the  sum  of  $250  as  counsel  fees. 
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VAN  SENDEN  v.  PRATT. 

A'ppeal  of  BENJAMIN. 

(Supreme  Court,  Appellate  DivUsicxi,  First  Department.    December  5,  1919.) 

BxEcuTiON  ^=»387 — Sufficiency  of  affidavit  fob  examination  of  thibd 

PARTY. 

Affidavit  of  Judgment  creditor's  attorney  for  examination  of  third  party 
as  to  Ms  indebtedness  to  Judgment  debtor,  stating  merely  that  third  party 
had  personal  property  of  and  was  indebted  to  Judgment  debtor,  and  that 
**the  sources  of  deponent's  knowledge  and  the  erounds  of  his  belief*  as  to 
such  property  were  a  statement  signed  by  Juagment  debtor  *'now  in  de- 
ponent's possession,"  but  not  setting  out  the  statement,  held  insufficient 
as  basis  for  order  of  examination,  under  Code  Civ.  Proc.  §  2441,  requiring 
proof  by  affidavit  or  other  competent  written  evidence  that  third  person 
had  property  of  or  was  indebted  to  Judgment  debtor. 

Appeal  from  Special  Term,  New  York  County. 

In  the  matter  of  proceedings  supplementary  to  execution  under  a 
j'udgment  in  favor  of  Herman  W.  Van  Senden,  judgment  creditor, 
against  Beatrice  M.  Pratt,  judgment  debtor,  to  examine  a  third  party, 
William  E.  Benjamin.  From  an  order  den3ring  a  motion  to  vacate  an 
order  for  the  examination  of  said  third  party,  said  third  party  appeals. 
Reversed,  and  motion  granted. 

Argued  before  CLARKE,  P.  J.,  and  DOWLING,  SMITH,  PAGE, 
and  PHILBIN,  JJ. 

Larkin  &  Perry,  of  New  York  City  (Albert  Stickney,  of  New  York 
City,  of  counsel),  for  appellant. 

Max  D.  Steuer,  of  New  York  City  (Jerome  A.  Strauss,  of  New  York 
City,  of  counsel),  for  respondent. 

DOWLING,  J.  An  order  was  made  for  the  examination  of  William 
E.  Benjamin  as  a  third  party,  requiring  him  to  appear  and  be  examined 
concerning  certain  property  claimed  to  be  in  his  possession,  belonging  to 
the  judgment  debtor,  Beatrice  M.  Pratt.  This  order  was  granted  on 
the  affidavit  of  Max  D.  Steuer,  attorney  for  the  judgment  creditor, 
wherein  the  only  statement  referring  to  Benjamin  is  as  follows : 

'That  William  E.  Benjamin  has  personal  property  of  the  said  Judgment 
debtor  exceeding  $10  in  value,  consisting  of  stoclcs,  bonds,  and  moneys,  and  is 
indebted  to  said  judgment  debtor  in  a  sum  exceeding  ;^10 ;  that  the  sources  of 
d^K)nent*8  knowledge  and  the  grounds  of  his  belief  as  to  the  said  Judgment 
debtor's  property  and  the  said  possession  thereof  by  said  third  party  are  as  fol- 
lows :  A  statement  signed  by  said  Beatrice  M.  Pratt,  now  in  deponent's  posses- 
Bion." 

Counsel  for  Benjamin  asked  that  this  alleged  statement  of  Beatrice 
M.  Pratt  be  shown  him,  but  the  request  was  refused. 

We  are  of  the  opinion  that  the  affidavit  was  insufficient  to  furnish 
a  basis  for  the  order  for  Benjamin's  examination.  The  application 
for  the  order  was  made  under  section  2441,  Code  of  Civil  Procedure, 
providing  as  follows : 
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"Upon  proof,  by  afBdavlt,  or  other  competent  written  evidence,  to  the  satis- 
faction of  the  Judge,  *  ^  *  that  any  person  or  corporation  has  personal 
property  of  the  judgment  debtor,  exceeding  ten  dollars  in  value,  or  is  in- 
debted to  him  in  a  sum  exceeding  ten  dollars,  the  judgment  debtor  is  en- 
titled to  an  order,  requiring  that  person  or  corporation  to  attend  and  be  ex- 
amined concerning  the  debt,  or  other  property,  at  a  time  and  place  specified  in 
the  order." 

The  affidavit  of  Mr.  Steuer  does  not  satisfy  this  requirement  of  the 
Code.  There  was  no  proof  of  any  kind  offered  to  the  court  that 
Benjamin  had  any  property  belonging  to  the  judgment  debtor,  nor  any 
written  evidence  thereof.  All  that  is  set  forth  is  the  attorney's  con- 
clusion, based  on  an  undisclosed  statement  by  the  judgment  debtor. 
The  attorney  might  be  satisfied  that  Benjamin  had  property  on  Beatrice 
Pratt's  statement;  but,  if  disclosed,  it  might  fall  far  short  of  satisfy- 
ing the  court  that  such  was  the  fact.  If  there  is  no  direct  proof,  nor 
any  written  evidence,  that  a  third  party  has  property  belonging  to  a 
judgment  debtor,  but  merely  an  allegation  of  information  and  belief 
that  such  is  the  fact,  based  on  a  statement  by  some  other  person,  that 
statement  must  be  submitted  to  the  court,  before  any  foundation  can 
be  laid  for  an  order  to  examine  a  third  party. 

The  order  appealed  from  will  therefore  be  reversed,  with  $10  costs 
and  disbursements,  and  the  motion  to  vacate  the  order  for  the  exami- 
nation of  William  E.  Benjamin  granted,  with  $10  costs.  Order  filed. 
All  concur. 


LEWIS  v.  SMITH  et  al. 

(Supreme  Court,  Appellate  Division,  Third  Department    November  12,  1919.) 

Schools  and  school  districts  ^=:>71 — ^Validity  of  xleotion  detebminable  bt 
commissioner  of  eduoation. 

In  view  of  Education  Law,  §8  804,  890,  questions  as  to  the  validity  of  an 
election  concerning  the  construction  of  a  new  school  buQding  and  issuance 
of  bonds  are  peculiarly  for  the  determination  of  the  commissioner  of 
education,  and  involve  matters  which  the  law  commits  to  him  for  determi- 
nation, in  the  first  instance  at  least,  and  the  courts  cannot  interfere  and 
assume  to  pass  upon  the  questions  on  the  merits. 

Appeal  from  Special  Term,  Schenectady  County. 

Action  by  Edward  Lewis  against  George  Smith  and  others.  From 
an  order  of  the  Supreme  Court,  granting  defendants'  motion  for  judg- 
ment on  the  pleadings,  and  from  a  judgment  made  upon  said  order, 
directing  judgment  for  the  defendants  upon  the  pleadings,  and  also 
from  an  order  vacating  an  injunction  granted,  plaintiff  appeals.  Judg- 
ment and  orders  unanimously  affirmed. 

The  following  is  the  opinion  of  Whitmyer,  J.,  at  Special  Term : 

Plaintiff  is  a  taxpayer  of  common  school  district  No.  11,  of  the  town  of 
Rotterdam,  Schenectady  county,  N.  Y.,  and  has  brou^t  this  action  against  the 
defendants  George  Smith,  John  Boscia,  and  Daniel  Black,  as  trustees,  Arthur 
Chase,  as  clerk,  and  John  Campbell,  as  collector  thereof,  to  restrain  them 
from  Issuing  any  bonds  upon  the  faith  and  credit  of  the  district,  and  selling 
the  same,  for  the  purpose  of  purchasing  a  site  and  erecting  a  new  school  build- 
ing thereon,  under  resolutions  passed  at  a  special  school  district  meeting  held 
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on  September  26,  1918.  He  claims  that  notice  of  the  meeting  was  not  given 
In  the  manner  required  by  law,  that  the  proceedings  were  Irregular,  in  that 
persons  not  qualified  or  entitled  to  a  vote  were  permitted  to  vote  thereat,  and 
that  the  said  resolutions  are  illegal  and  invalid.  He  is  moving  for  an  injunc- 
tion pending  the  action,  and  defendants  are  moving  for  judgment  upon  the 
pleadings. 

Section  364  of  the  Education  Law  (Consol.  Laws,  c.  16)  provides:  "All  dis- 
putes concerning  the  validity  of  any  district  election  or  of  any  of  the  acts  of 
the  officers  of  such  election  shall  be  referred  to  the  commissioner  of  education 
for  determination  and  his  decision  in  the  matter  shall  be  final  and  not  subject 
to  review.  The  commissioner  may  in  his  discretion  order  a  new  election.** 
And  section  890  of  said  law  provides:  "Any  person  conceiving  himself  ag- 
grieved may  appeal  or  petition  to  the  commissioner  of  education,  who  is  here- 
by authorized  and  required  to  examine  and  decide  the  same;  and  the  com- 
missioner of  education  may  also  institute  such  proceedings  as  are  authorized 
under  this  act  and  his  decision  in  such  appeals,  petitiona  or  proceedings  shall 
be  final  and  conclusive,  and  not  subject  to  question  or  review  in  any  place  or 
court  whatever.  Such  appeal  or  petition  may  be  Qiade  in  consequence  of  any 
action :  <1)  By  any  school  district  meeting ;  •  •  •  (7)  by  any  other  official 
act  or  decision  of  any  officer,  school  authorities,  or  meetings  oonceming  any 
other  matter  under  this  chapter,  or  any  other  act  pertaining  to  common 
schools." 

The  question  of  the  site  is  the  real  question  in  the  case,  and  connected  with  it 
are  the  questions  relating  to  the  validity  of  the  meeting  and  the  qualifications 
of  the  voters.  These  are  questions  peculiarly  for  the  determination  of  the 
commissioner  of  education,  and  involve  matters  which  the  law  commits  to 
him  for  determination,  in  the  first  instance  at  least.  People  ex  reL  Board  of 
Education  v.  Finley,  211  N.  T.  51.  56-60.  106  N.  B.  109;  People  ex  rel.  Ught 
v.  Skinner,  169  N.  Y.  162, 168,  58  N.  B.  806;  People  ex  rel.  Underhill  v.  Skinner, 
74  App.  Div.  58,  77  N.  Y.  Supp.  36;  People  ex  rel.  Merrall  v.  Oooley.  75  Misc. 
Rep.  188,  191,  132  N.  Y.  Supp.  625;  People  ex  rel.  Board  of  Education  v. 
Draper,  78  Misc.  Rep.  329,  336,  138  N.  Y.  Supp.  351.  The  vote  was  very  close 
in  any  case,  and  it  may  be  that  votes  were  cast  by  persons  who  were  not 
qualified  to  vote;  but  the  law  provides  the  method  to  be  followed  to  obtain 
relief  or  to  review  the  matter,  so  that  this  court  may  not  interfere  and  assume 
to  pass  upon  the  questions  on  the  merits. 

Therefore  the  motion  to  continue  the  injunction  Is  denied,  and  the  motion 
for  judgment  on  the  pleadings  is  granted,  with  |10  costs  of  each  motion.  Or- 
ders accordingly. 

Argued  before  JOHN  M.  KELLOGG,  P.  J.,  and  LYON,  WOOI> 
WARD,  COCHRANE,  and  HENRY  T.  KELLOGG,  JJ. 
H.  A.  Gordon,  of  Schenectady,  for  appellant. 
Burritt  B.  Johnson,  of  Schenectady,  for  respondents. 

.  PER  CURIAM.  Judgment  and  orders  unanimously  aiErmed,  with 
costs,  on  the  opinion  of  Whitmyer,  J.,  at  Special  Term, 
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(109  Misc.  Rep.  440) 

D'ELISA  V.  RITTONDO. 

(Supreme  (!V>urt,  Special  Term,  Nassau  County.    December  6»  1919.) 

1;  Husband  and  wife  «=»14(2) — ^Tenancy  by  entihety. 

Where  deed  to  husband  and  wife  does  not  otherwise  provide,  the  gran- 
tees become  seised  in  fee  as  tenants  by  the  entirety,  and  the  survivor  takes 
the  whole. 

2.  Wills  ^=»627(5) — Estate  by  Entibety  not  convebted  into  life  estate  by 
joint  will. 

Joint  will  of  husband  and  wife,  providing  that  survivor  should  enjoy 
realty  for  life  and  after  death  of  survivor  "it  Is  to  be  equally  divided 
amongst  our  surviving  children,'*  did  not  convert  an  estate  by  the  entirety 
ii^to  an  estate  in  the  survivor  of  them  for  life,  with  remainder  to  surviv- 
ing children. 

8.  Husband  and  wife  ^=»14(2) — Mobtgaoes  ^=s>11 — ^By  subvivob  of  estate 
by  entibety. 

Though  Joint  will  of  husband  and  wife  provided  that  survivor  should  en- 
Joy  realty  for  life,  and  that  upon  survivor's  death  it  should  be  equally 
divided  among  children,  held,  that  wife,  on  death  of  husband,  became 
sole  owner  of  realty  held  by  the  entirety,  so  that  a  mortgage  given  there- 
on by  her  to  a  daughter  as  a  wedding  gift  was  valid. 

4.  Infants  ^=»87 — Cube  of  brbob  in  suing  when  not  of  age. 

That  plaintiff  in  action  for  foreclosure  of  mortgage  was  not  of  age  when 
action  was  begun  held,  at  most,  an  irregularity,  which  lapse  of  time  has 
cured. 

5.  Appeal  and  ebbob  4$=s>1194(1) — Dibection  that  judgment  stand  as  se- 

curity. 

Order  of  Appellate  Division  that  JudgnDent  of  foreclosure  and  sale  "stand 
until  the  final  determination  of  the  issues  raised  by  the  answer  of  the 
appellant"  held  equivalent  to  the  direction  sometimes  given,  in  opening  a 
default  in  an  action  for  the  recovery  of  money  only,  that  the  judgment 
shall  stand  as  security. 

6.  Judgment  ^=s>150 — Obdeb  opening  default. 

Order  of  Appellate  Division,  providing  for  the  service  of  an  answer  and 
the  trial  of  the  issues  arising  thereon,  must  be  construed  as  one  actually 
opening  the  default. 

Action  by  Mollie  Stamile  D'EHsa  against  Mary  Lotiisa  Rittondo. 
Decision  in  accordance  with  opinion. 
See,  also,  188  App.  Div.  925,   176  N.  Y.  Supp.  895. 

Davison  &  Underbill,  of  Brookl)m  (Artbtir  P.  Hilton,  of  Jamaica, 
of  counsel),  for  plaintiff. 

Frederick  L.  Gilbert,  of  Cedarhurst,  for  defendant  Santora. 

Henry  L.  Maxson,  of  Hempstead,  guardian  ad  litem,  for  infant  de- 
fendants. 

BENEDICT,  J.  In  this  action  for  foreclosure  of  a  mortgage,  a 
decree  was  had  by  the  plaintiff  in  November,  1915,  under  which  the 
mortgaged  property  was  sold  to  the  plaintiff  in  January,  1916.  In  Au- 
gust, 1918,  an  order  to  show  cause  was  obtained  by  the  defendant 
Maria  Gata  Santoro,  one  of  the  children  of  Natale  and  Carlotta  Sta- 
mile, hereinafter  mentioned,  why  the  judgment  should  not  be  set  aside, 
as  well  as  the  sale  which  had  taken  place  under  it.  The  motion  was 
denied  by  the  court,  Mr.  Justice  Cropsey  presiding;  but  upon  appeal 
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by  the  said  defendaiit  the  order  was  reversed  in  May,  1919,  and  the 
defendant  was  permitted  to  interpose  an  answer  to  t^e  complaint,  and 
the  issues  thereby  raised  were  directed  to  be  tried  at  Special  Term; 
the  judgment  to  stand,  and  the  plaintiff  and  her  husband  meanwhile 
being  enjoined  from  disposing  of  the  real  property  in  question. 

[1]  Upon  the  trial,  the  following  facts,  among  others,  appeared: 
Upon  October  25,  1905,  a  deed  was  made  by  Charlotte  A.  Hagner  and 
another  to  Natale  Stamile  and  Carlotta  Stamile,  his  wife,  of  certain 
real  property  of  which  the  lands  in  question  were  a  part.  As  this  deed 
did  not  otherwise  provide  or  qualify,  the  grantees  by  it  became  seised 
in  fee  of  the  property  as  tenants  of  the  entirety.  They  were  not  joint 
tenants,  for  they  were  but  one  person  in  the  law,  and  could  not  take 
by  moieties.  Both  were  seised  of  the  entirety,  and  the  survivor  would 
take  the  whole.  Stelz  v.  Shreck,  128  N.  Y.  263,  28  N.  E.  510,  13  L. 
R.  A.  325,  26  Am.  St.  Rep.  475. 

[2]  During  tfieir  joint  lives,  the  husband  and  wife  sold  some  por- 
tions of  the  lands  conveyed  to  them  and  improved  other  portions.  On 
July  7,  1907,  they  executed  a  paper  of  testamentary  character,  and  by 
reason  thereof  the  defendant  Santoro  asserts  in  this  action  that  the  ti- 
tle of  her  parents  as  tenants  by  the  entirety  was  converted  into  an  es- 
tate in  the  survivor  of  them  for  life,  with  remainder  over  at  the  death 
of  the  survivor  to  the  surviving  children  of  the  joint  tenants.  This 
paper,  which  was  duly  executed  as  a  will,  read  as  follows,  viz. : 

"Be  it  reniembered  tbat  we,  Natale  Stamile  and  Carlotta  Stamile,  hl9  wife,  of 
Ibwood.  in  the  town  of  Hempstead,  county  of  Nassaa,  and  state  of  New  York, 
being  of  sound  and  disposing  mind,  memory  and  understanding,  and  consider^ 
ing  the  uncertainty  of  life,  do  therefore  make,  publish  and  declare  this  to  be 
our  last  will  and  testament,  in  manner  and  form  following,  to  wit: 

"I,  Natale  Stamile,  in  the  event  of  my  death  I  give  and  devise  aU  real 
estate  that  I  may  possess  and  give  and  bequeath  all  personal  property  that  I 
may  possess  at  the  time  of  my  death  to  my  lawful  wife  Carlotta  Stamile.  The 
personal  property  she  may  dispose  as  she  sees  fit  but  the  real  estate  she  wUl 
enjoy  during  her  natural  life  and  after  her  death  it  Is  to  be  equally  divided 
amongst  our  surviving  children. 

**And  I.  Carlotta  Stamile,  in  the  event  of  my  death  and  my  lawful  husband 
Natale  Stamile  survives  me  I  give  and  devise  aU  interest  that  I  may  have  m 
any  real  estate  at  the  time  of  my  death  to  my  said  husband  and  give  and  be- 
queath any  and  all  personal  property  that  I  may  possess  at  the  time  of  my 
death  to  said  Natale  Stamile  my  husband. 

"He  Is  to  dispose  of  the  persivial  property  as  he  sees  fit,  but  the  real  estate 
he  can  only  enjoy  during  his  natural  life  and  after  his  death  it  is  to  be  equal- 
ly divided  amoniret  our  surviving  children. 

"We  declare  this  to  be  our  last  wiU  and  testament 

"In  witness  whereof,"  etc. 

Natale  Stamile  died  on  April  22,  1910,  without  making  any  other 
will,  and  the  paper  in  question  was  offered  for  probate  by  Carlotta 
Stamile. 

On  September  23,  1910,  Carlotta  Stamile  pave  to  her  daughter  Mol- 
lie,  the  plaintiff  herein,  a  mortgage  for  $5,000,  which  is  the  mortgage 
foreclosed  in  this  action.  This  mortgage  was  given  without  any  con- 
sideration, other  than  love  and  affection,  and  as  a  wedding  present, 
unless  it  was  given  in  pursuance  of  a  marriage  settlement  between  the 
parents  of  the  contracting  parties. 
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Carlotta  Stamile  died  on  November  17,  1912,  leaving  five  children 
her  surviving,  and  thereafter  a  further  petition  for  the  probate  of  the 
paper  writing  above  referred  to  was  made,  and  two  decrees  of  the  Sur- 
rogate's Court  of  Nassau  County  were  entered  on  August  27,  1918— 
one  admitting  the  paper  as  the  last  will  of  Natale  Stamile ;  the  other 
admitting  it  to  probate  as  the  last  will  of  Carlotta  Stamile. 

[3]  The  question  which  is  presented  here  is  whether  the  mortgage 
for  $5,000  thus  executed  by  Carlotta  Stamile,  after  the  death  of  her 
husband,  was  a  valid  lien  against  the  real  property  in  question,  as 
far  as  it  operated  against  the  interest  in  such  property  of  the  four  oth- 
er children  of  Natale  and  Carlotta  Stamile.  The  plaintiff  contends 
that  it  was  valid,  because  given  by  the  survivor  of  the  tenants  by  the 
entirety  of  the  property  in  question.  The  defendants  contend  other- 
wise, upon  the  tiheory  tibat  the  only  title  which  Carlotta  had  after  the 
death  of  her  husband  was  that  of  tenant  for  life  under  the  joint  will, 
and  with  remainder  to  the  surviving  children  of  the  two  testators. 
The  Appellate  Division,  in  its  memorandum  of  reversal  said: 

'*The  wife  received  no  interest  in  the  property  under  foreclosure  throu^ 
the  will  of  her  husband.  The  death  of  the  husband  extinguished  his  inter- 
est and  left  her  the  sole  owner  through  her  tenancy  by  the  entiie^.  Whether 
the  two  wills  made  by  the  husband  and  the  wife  upon  the  same  piece  of  pai>er 
were  made  pursuant  to  a  contract  to  make  reciprocal  or  mutual  wills  is  a 
question  of  fact  Edson  v.  Parsons,  156  N.  Y.  565,  60  N.  E.  265;  Bastetter  t. 
Hoenninger,  214  N.  Y.  71,  108  N.  B.  210;  Herman  v.  Ludwlg,  186  App.  Div. 
287,  174  N.  Y.  Supp.  469.  If  there  was  such-  a  contract,  and  the  wife  re- 
ceived property  from  the  husband  under  it,  she  was  bound  to  carry  it  out. 
This  contract  did  not  deprive  her  of  the  power  and  right  to  dispose  of  her 
property  in  any  way  except  by  testamentary  disposition,  or  by  gift  in  the  na- 
ture or  in  lieu  of  a  testamentary  disposition  or  with  Intent  to  defeat  the 
purpose  of  such  agreement.  Rastetter  v.  Hoenninger,  supra.  Whether  the 
mortgage  was  such  a  gift  is  a  question  of  fact"  D'Elisa  v.  Rittondo,  188 
App.  Div.  925,  176  N.  Y.  Supp.  895. 

Both  of  these  questions  must  be  answered  in  the  negative.  As  to 
the  first  question,  there  was  no  direct  evidence,  aliunde  the  will,  of  any 
contract  between  the  two  testators  to  make  mutual  wills,  and  I  am 
constrained  to  hold  that  the  document  itself  does  not  contain  intrinsic 
evidence  sufficient  to  support  the  conclusion  that  it  was  made  as  the 
result  of  a  contract  between  the  two  testators  to  make  mutual  wills, 
which  would  be  irrevocable  and  would  operate  upon  the  title  to  the 
property,  so  as  to  turn  the  absolute  estate  of  the  survivor  into  an  es- 
tate for  his  or  her  life,  with  remainder  at  the  survivor's  death  to  their 
surviving  children.  The  language  employed  in  the  will  here  plainly 
distinguishes  it  from  the  wills  under  consideration  in  the  Rastetter  and 
Herman  Cases,  and  it  certainly  falls  far  short  of  the  requirements 
which  Judge  Gray,  in  the  Edson  Case,  stated  to  be  necessary  to  es- 
tablish an  agreement  for  mutual  wills. 

Hence  I  have,  without  any  difficulty,  reached  the  conclusion  that 
there  was  no  agreement  between  these  testators  to  change  the  quality 
of  their  ownership  in  the  property  in  question,  so  as  to  defeat  the  ab- 
solute ownership  of  the  survivor  by  force  of  the  original  tenancy  by 
the  entirety  therein.    Therefore,  when  Natale  Stamile  died,  Carlotta 
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gained  no  estate  in  the  property  which  she  did  not  already  possess,  but 
his  interest  in  it  was  extinguished.  Being  thereafter  the  sole  owner  of 
the  property  in  fee  simple  absolute,  Carlotta  gave  to  her  daughter,  the 
plaintiff  herein,  the  mortgage  for  $5,000  as  a  wedding  present.  This  I 
find  was  done  as  a  free  gift,  and  not  with  intent  to  frustrate  or  defeat 
any  agreement  on  Carlotta's  part  as  to  the  ultimate  disposition  of  the 
real  property.  The  mortgage  was  hence  valid,  and  the  foreclosure 
action  and  sale  under  it  vested  the  title  to  the  mortgaged  property  in 
the  plaintiff. 

The  plaintiff  is  therefore  entitled  to  judgment  in  this  action  as 
prayed  for  in  the  complaint,  but  the  defendants  may  redeem  from 
the  sale,  if  so  advised,  within  10  days  from  service  of  notice  of  entry 
of  judgment  herein,  upon  paying  four-fifths  of  the  principal  of  Said 
mortgage  into  court,  with  interest  thereon  for  the  period  from  the  date 
of  the  death  of  Carlotta  Stamile  until  the  date  of  such  payment.  Out 
of  such  deposit,  the  mortgage  held  by  the  defendant  Johnston  shall 
first  be  paid,  unless  a  satisfaction  piece  thereof  be  submitted  and  filed 
by  the  plaintiff,  and  the  balance  of  such  deposit,  or  the  whole  thereof, 
if  such  satisfaction  be  submitted,  shall  be  paid  to  the  plaintiff,  upon 
her  giving  a  satisfaction  of  the  said  mortgage  for  $5,000  and  a  deed 
from  her  husband  to  her  and  her  sisters  as  tenants  in  common  of  the 
real  property  described  in  the  mortgage. 

[4]  I  have  considered,  but  have  not  found  important,  the  point  rais- 
ed by  the  defendants  that  the  plaintiff  was  not  of  age  when  this  action 
was  originally  begun.  Under  the  authorities  cited,  this  is  at  most  an 
irregularity,  which  the  lapse  of  time  has  cured.  Treadwell  v.  Bruder, 
3  E.  D.  Smith,  596;  Rutter  v.  Puckhofer,  22  N.  Y.  Super.  Ct.  638. 

[6]  A  question  as  to  the  form  of  the  judgment  to  be  entered  hereon 
is  presented  by  the  provision  of  the  order  of  the  Appellate  Division  di- 
recting that  the  judgment  of  foreclosure  and  sale  of  November  2,  1915, 
"stand  until  the  final  determination  of  the  issues  raised  by  the  answer 
of  the  appellant."  That  direction  I  deem  to  be  in  effect  equivalent  to 
the  direction,  sometimes  given  in  opening  a  default  in  an  action  for 
the  recovery  of  money  only,  that  the  judgment  shall  stand  as  security. 
In  such  cases  it  has  been  held  that  the  judgment  remains  only  as  se- 
curity, taking  the  place  of  any  other  security  which  might  have  been 
required,  and  that  it  is  superseded  by  the  judgment  entered  after  the 
trial  of  the  issues.  In  Pomeroy  v.  Hocking  Valley  Ry.  Co.,  187  App. 
Div.  158,  163,  175  N.  Y,  Supp.  484,  488,  the  court,  by  Mr.  Justice 
Laughlin,  said  that — 

"In  such  cases  It  is  well  settled  that  the  judgment  thus  permitted  to  stand  is 
neither  appealable  nor  enforceable  as  such,  hut  is  in  effect  a  substitute  for 
other  security,  and  is  superseded  by  the  final  Judgment  in  the  action." 

In  MacDougall  v.  Hoes,  27  Misc.  Rep.  590,  58  N.  Y.  Supp.  209,  Mr. 
Justice  McAdam  said: 

"The  order  permitting  the  defendant  to  come  in  and  defend,  though  it  per- 
mitted the  judgment  to  stand  as  security,  deprived  it  of  all  validity  for  any 
other  purpose.  It  was  left  standing  as  a  mere  security  for  whatever  amount 
the  Qlaintiff  might  subsequently  establish  by  further  proceedings  in  that  ac- 
tion. No  executioD  could  be  issued  on  it  after  the  making  of  that  order,  and 
none  can  be  issued  on  it  now." 
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And  the  same  justice,  in  Negley  v.  Counting  Room  Co.,  2  How.  Prac 
(N.  S.)  237,  238,  had  this  to  say  on  the  same  subject: 

"If  the  plaintiff  falls  fn  his  actioii,  the  security  Is  returned  by  canceling  tiie 
collateral  Judgment,  which  loses  its  vitality  and  effect  when  the  action  fails. 
But  if  the  plaintiff  tinally  succeeds  in  the  action  the  orderly  practice  is  to 
issue  an  execution  upon  the  final  Judgment,  which  is  the  real  Jud^rment  in  the 
case,  and  If  that  proves  unproductive  then  to  pursue  whatever  lien  the  col- 
lateral Judgment  gives,  or  if  a  levy  has  already  been  madie  on  the  collateral 
Judgment,  or  a  proceeding  has  been  founded  thereon,  and  either  has  been 
preserved  by  the  order  opening  the  default,  it  will  not  be  impaired,  but  may  be 
enforced,  if  the  plaintiff  finally  recovers  in  the  action.  But  the  court,  in  con- 
trolling the  execution  of  its  own  process,  may  no  doubt  on  application,  direct 
the  manner  of  its  enforcement,  so  that  the  rights  of  all  parties  may  be  pre- 
served and  enforced  without  injury  or  oppression  to  either.  It  is  clear,  there- 
fore, that  the  security  Judgment  Is  to  remain  of  record  unimpaired  until  the 
Judgment  entered  upon  the  verdict  has  been  paid,  reversed,  or  in  some  legal 
form  removed  from  the  Judgment  docKet." 

[8]  The  order  of  the  Appellate  Division  must  be  construed  as  one 
actually  opening  the  default ;  for  it  provides  for  the  service  of  an  an- 
swer and  the  trial  of  the  issues  arising  thereon.  See  Pomeroy  v.  Hock- 
ing Valley  Ry.  Co.,  supra,  187  App.  Div.  at  p.  162,  175  N.  Y.  Supp. 
484.    Therefore  the  authorities  above  quoted  apply. 

It  is  evident,  therefore,  that  a  new  judgment  of  foreclosure  must  be 
entered,  and  I  think  there  should  be  a  resale,  so  that  the  defendants, 
some  of  whom  are  infants,  may  have  the  benefit  of  any  advance  in  the 
value  of  the  property.  It  would  be  highly  inequitable,  in  my  opinion, 
after  the  Appellate  Division  has  allowed  the  other  children  to  defend 
the  action,  to  allow  the  plaintiff,  who  gave  no  monetary  consideration, 
to  absorb  so  considerable  a  share  of  the  patrimony  of  these  children 
as  would  be  the  case  if  the  former  sale  be  allowed  to  stand,  without 
giving  them  an  opportunity  to  protect  their  interest. 

Plaintiff  will  present  a  decision  and  a  judgment  of  foreclosure  and 
sale  in  conformity  herewith,  and  cause  the  same  to  be  settled  on  notice. 
Requests  to  find  may  be  submitted  on  the  return  day  of  the  notice  of 
settlement. 


(180  App.  Div.  709) 

FIELD  V.  MOORB. 

(Supreme  Court,  Appellate  Division,  First  Department    December  5^  1919.) 

1.  Attorney  and  client  ^=»130 — ^Attorney  ebndebinq  ssavicEs  to  DsnENDAKT 

WAS  NOT  REPRESENTING  ADVERSE  INTERESTS. 

Interests  of  defendant,  who  sought  to  be  relieved  from  contracts  for  her 
services  as  an  actress,  and  interest  of  film  company,  desiring  to  engage 
her  services,  were  not  adverse,  and  the  fact  that  plaintiff  was  an  attorney 
for  said  company  at  the  time  he  rendered  services  to  defendant  In  secur- 
ing her  release  from  said  contracts,  and  in  securing  for  her  a  more 
advantageous  contract  at  an  increased  salary  with  her  old  employer,  did 
not  bar  right  of  recovery  for  services  rendered. 

2.  Attorney  and  client  <g=»130 — Attorney  representing  adverse  interest 

NOT  entitled  to  RECOVER. 

An  attorney  may  not  serve  two  masters,  and  may  not  represent  adverse 
Interests  or  undertake  to  discbarge  conflicting  duties,  and,  if  he  at- 
tempts to  do  •no,  he  is  not  entitled  to  compensation  from  either  party. 

^sisPor  other  cases  see  same  topic  &  KEY-NUMBCH  in  all  Key-Numbered  Digests  A  indexes 
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3.  Appeal  and  sbbOb  ^=»866(1) — Theobt  on  which  ooicPLAnn!  was  dibuiss- 

ED  ONLY  QUESTION  PBESENTED. 

On  appeal  from  judgment  dismissing  complaint  on  theory  that  plain- 
tiff attorney,  at  time  of  his  alleged  employment  by  defendant,  represented 
a  company  whose  interests  were  adverse  to  those  of  defendant,  questions 
as  to  whether  contract  of  employment  was  ever  entered  into,  and 
whether  plaintiff  rendered  legal  services  of  the  value  claimed,  are  not 
involved. 

Appeal  from  Trial  Term,  New  York  County. 

Action  by  Samuel  M.  Field  against  Gladys  M.  Moore,  otherwise 
known  as  Mary  Pickford.  From  a  judgment  dismissing  plaintiff's 
complaint,  and  granting  judgment  to  defendant,  after  trial  at  Trial 
Term,  plaintiff  appeals.    Reversed,  and  new  ^rial  granted. 

Argued  before  CLARKE,  P.  J.,  and  LAUGHI.IN,  SMITH,  MER- 
RELL,  and  PHILBIN,  JJ. 

J.  Hampden  Dougherty,  Jr.,  of  New  York  City,  for  appellant. 

O'Brien,  Malevinsky  &  Driscoll,  of  New  York  City  (M.  L.  Male- 
vinsky,  of  New  York  City,  of  counsel,  and  Dennis  F.  O'Brien,  of  New 
York  City,  on  the  brief),  for  respondent. 

MERRELL,  J.  This  action  is  brought  by  the  plaintiff,  an  attorney 
and, counselor  at  law,  to  recover  for  alleged  legal  services  which  he 
claims  he  rendered  to  the  defendant,  pursuant  to  employment  by  her, 
and  which  legal  services  he  alleges  were  of  the  value  of  $5,000. 

The  defendant,  Gladys  Mary  Moore,  or  Mary  Pickford,  as  she  is 
popularly  known,  is  a  moving  picture  actress  of  prominence.  In  1915 
the  defendant  was  under  contract  with  a  corporation  known  as  the 
Mary  Pickford  Famous  Players'  Company,  whereby  she  displayed  her 
talents  as  an  actress  in  posing  for  and  in  the  manufacture  and  pro- 
duction of  moving  pictures.  Under  her  contract,  which  expired  in* 
December,  1915,  she  received  a  salary  of  $2,000  per  week.  The  cor- 
poration with  whom  defendant  was  thus  under  contract  was  managed 
by  one  Adolph  Zukor.  Under  an  oral  arrangement,  which  appears 
from  the  evidence  to  have  been  somewhat  indefinite,  the  defendant 
continued  in  the  employ  of  the  corporation  managed  by  Zukor  during 
the  early  part  of  the  year  1916  at  a  salary  of  $4,(XX)  per  week.  How- 
ever, it  appears  from  the  evidence  that  in  March  of  that  year  the  de- 
fendant had  been  the  recipient  of  propositions  and  offers  for  her  serv- 
ices of  compensation  in  excess  of  the  $4,000  per  week  which  she  was 
then  receiving  from  the  Zukor  corporation.  The  defendant  claimed  the 
right  to  terminate  the  oral  arrangement  under  which  she  was  then 
acting  and  to  enter  into  other  contracts  for  her  services.  On  March 
18th  she  made  a  tentative  agreement  in  writing  with  one  Hampton, 
whereby  she  was  to  receive  a  salary  for  her  services  of  $7,000  per 
week ;  but,  owing  to  the  failure  of  Hampton  to  furnish  security  for 
performance  on  his  part,  such  contract  never  appears  to  have  ma- 
terialized. 

It  is  claimed  by  the  plaintiff  that  in  such  situation  the  defend^^nt,  first 
through  her  mother,  who  acted  as  her  business  manager,  and  after- 

^s»For  other  cases  see  some  topic  &  KEV-NUMBBR  in  all  Kejr-Numbered  Digests  ft  Indexes 
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wards  personally,  sought  to  employ  the  plaintiff  as  her  counsel,  with 
a  view  of  avoiding  any  obligation  upon  the  oral  contract  with  the  Zukor 
corporation,  with  whom  she  had  been  under  contract,  and  also  with  a 
view  of  avoiding  any  obligation  under  the  tentative  offer  which  she 
had  made  to  Hampton,  which  had  not  been  consummated.  These  ne- 
gotiations, whereby  plaintiff  claims  his  services  were  sought  and  ob- 
tained by  the  defendant,  occurred  in  March,  1916,  according  to  plain- 
tiff's testimony.  At  that  time  plaintiff  had  recently  beeij  admitted  to 
practice  as  an  attorney  and  counselor  at  law  in  the  courts  of  this  state. 
Formerly  he  had  been  a  member  of  the  Wisconsin  bar,  and  had  moved 
to  New  York  early  in  the  year  1915,  under  a  retainer  by  the  Mutual 
Film  Corporation,  whereby  he  acted  as  the  counsel  of  said  corporation 
at  an  annual  salary. 

It  is  claimed  by  the  plaintiff  that  at  the  time  his  services  were  sought 
defendant  was  anxious  to  be  freed  from  contractual  obligations  to 
the  corporation  managed  by  Zukor  and  to  Hampton,  with  whom  she 
had  been  negotiating,  and  that  at  that  time  there  were  several  con- 
cerns and  persons  interested  in  the  production  of  moving  pictures 
who  were  anxious  to  negotiate  with  defendant  for  her  services  as  a 
moving  picture  actress ;  that  among  others  a  Mr.  Freuler,  president 
of  the  Mutual  FUm  Corporation,  whose  attorney  plaintiff  was  at 
that  time,  was  anxious  to  make  some  arrangement  and  contract  with 
the  defendant  for  her  services.  The  plaintiff  alleges  that  with  the 
express  consent  of  the  Mutual  Film  Corporation  and  Mr.  Freuler,  its 
president,  he  undertook  to  assist  the  defendant  as  her  counsel,  and 
that  he  furnished  her  with  counsel  and  advice,  and  rendered  legal 
services,  the  result  of  which  was  that  she  was  able  to  be  relieved  from 
obligations  imder  the  two  contracts  with  the  Zukor  corporation  and 
with  Hampton,  and  that,  being  released  therefrom,  she  was  thereafter 
enabled  to  and  did  enter  into  a  very  favorable  contract  with  the  cor- 
poration managed  by  Mr.  Zukor,  with  which  she  had  theretofore  been 
under  contract,  and  under  which  new  arrangement  she  was  to  receive 
the  sum  of  $10,000  a  week  for  her  services. 

It  is  claimed  that  at  that  time  Freuler,  representing  the  Mutual 
Film  Company,  was  particularly  anxious  to  obtain  the  services  of  the 
defendant,  and  had  made  a  bid  therefor  of  $15,000  a  week;  but  the 
contract  was  finally  made  between  defendant  and  her  old  employer, 
managed  by  Zukor.  Plaintiff  testifies  that  defendant's  mother  and 
business  manager  brought  to  him  a  proposed  contract,  which  was 
finally  entered  into  between  defendant  and  the  Zukor  corporation,  and 
that  he  carefully  examined  the  same,  made  suggestions  with  reference 
to  its  provisions,  and  safeguarded  the  interests  of  the  defendant  with 
reference  thereto.  For  his  services  in  all  these  matters,  to  which  he 
testifies  in  great  detail,  the  plaintiff  alleges  he  has  earned  as  the  value 
of  such  services  the  sum  of  $5,000,  for  which  he  demands  judgment. 
Upon  the  trial  evidence  was  given  showing  that  such  services  were 
worth  the  amount  charged. 

[1]  At  the  close  of  the  plaintiff's  case  the  learned  trial  court  dis- 
missed plaintiff's  complaint  upon  the  theory  that  plaintiff,  at  the  time 
of  his  alleged  employment  by  defendant,  represented  the  Mutual  Film 
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Corporation,  whose  interests,  as  the  court  apprehended,  were  adverse 
to  those  of  the  defendant,  and  that,  therefore,  the  plaintiff  was  in  no 
position  ethically  to  serve  the  defendant  and  act  as  her  counsel  in  mat- 
ters where  he  was  under  employment  by  those  adversely  interested. 
[2]  The  law  seems  to  be  well  settled  that  an  attorney  may  not  serve 
two  masters,  and  may  not  represent  adverse  interests,  or  undertake  to 
discharge  conflicting  duties,  and  that  if  he  attempts  to  do  so  he  is  not 
entitled  to  compensation  from  either  party.  It  was  upon  the  assump- 
tion that  the  evidence  presented  by  plaintiff  in  support  of  his  cause  of 
action  showed  that  he  was  attempting  to  serve  adverse  interests  that 
the  learned  trial  court  dismissed  plaintiff's  complaint.  The  court,  in 
reaching  its  determination  in  this  respect,  said,  in  part : 

"It  Is  my  view  that  the  testimony  shows  it  Is  quite  obvious  that  Mr.  Field, 
while  purporting  to  represent  the  defendant,  Mrs.  Moore,  was  in  fact,  tied  to 
Mr.  Freuler  and  his  company,  the  Mutual  Film  Oompany,  by  ties  so  close  as  to 
prev^it  him  from  giving  disinterested  advice,  the  advice  that  an  attorney 
ought  to  give  to  his  cUent,  Mrs.  Moore.  Of  course,  the  mere  fact  that  at  one 
and  the  same  time  he  represented  two  different  clients  would  not  make  it  Im- 
proper for  him  to  act  for  both.  It  is  only  where  the  nature  of  his  work  or 
advice  is  such  that  he  would  find  himself  in  the  equivocal,  anomalous  posi- 
tion of  aiding  one  as  against  the  other,  or  of  being  compelled  to  chose  be- 
tween them,  that  the  dual  service  would  be  improper.  In  other  words,  there 
must  be  a  conflict  of  Interest  before  It  becomes  unethical  for  a  lawyer  to 
represent  both.  But  the  moment  that  conflict,  or  probability  of  conflict,  arises 
or  is  seen,  he  must  cleave  to  one,  and  give  him  the  best  that  is  in  him, 
which,  of  course,  means  diat  he  must  abandon  the  other,  giving  the  other 
suitable  opportunity  to  employ  a  new  attorney." 

The  law,  as  thus  stated  by  the  learned  trial  court,  was  undoubtedly 
correct.  Eisemann  v.  Hazard,  218  N.  Y.  159,  112  N.  E.  722.  The 
difficulty  with  this  case  is,  from  an  examination  of  the  evidence,  I  am 
unable  to  discover  any  adverse  interests  between  the  defendant  and  the 
Mutual  Film  Company,  for  which  plaintiff  was  serving  as  counsel,  or 
Freuler,  its  president.  Indeed,  the  interests  of  the  defendant  and  plain- 
tiff's other  client  seem  to  have  been  in  entire  consonance.  Defendant 
was  anxious  to  be  rid  of  embarrassing  contracts  which  might  prevent 
her  from  obtaining  other  more  advantageous  contracts  and  higher  com* 
pensation  for  her  services.  The  only  possible  interest  that  plaintiff's 
client,  the  Mutual  Film  Company,  ot"  Freuler,  could  have  had  in  de- 
fendant, was  its  or  his  desire  to  engage  her  services,  and  so  long  as 
she  was  bound  by  other  contracts  they  could  not  take  steps  to  procure 
a  contract  with  her.  In  other  words,  any  possible  interest  they  could 
have  would  be  in  line  with  that  of  the  defendant  to  first  rid  herself  of 
the  entanglement  of  other  contracts. 

The  consent  of  Freuler  that  the  plaintiff  render  the  defendant  legal 
services  and  furnish  her  counsel  with  reference  to  these  contracts  was 
freely  given  before  plaintiff  made  any  arrangement  with  the  defend- 
ant. Freuler  understood  that  there  was  no  chance  for  him  to  make 
an  arrangement  with  the  defendant  until  she  succeeded  in  relieving 
herself  from  possible  obligations  under  other  existing  contracts. 
Hence,  in  serving  the  defendant,  plaintiff  was  not  acting  adversely  to 
the  interests  of  his  regular  employer.  When  the  final  consummation 
came  upon  the  execution  of  a  new  contract  by  the  defendant,  it  was 
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not  with  plaintiffs  client,  the  Mutual  Film  Company,  or  Freuler,  that 
said  conti^act  was  made,  but  with  Zukor's  corporation,  at  a  less  figure 
than  that  offered  by  the  Mutual  Film  Corporation  represented  by 
Freuler.  Therefore  it  cannot  be  said  that  there  was  ever  any  con- 
flict of  interest  between  the  defendant  and  the  Mutual  Film  Corpora- 
tion, by  whom  plaintiff  was  employed  under  an  annual  retainer.  If 
the  case  had  been  presented  of  plaintiff  accepting  employment  as  coun- 
sel for  the  defendant,  when  he  was  serving  as  attorney  and  counsel 
for  the  Zukor  corporation,  or  for  Hampton,  from  whose  contracts 
defendant  was  seeking  to  be  relieved,  a  different  situation  would  be 
presented,  as  there  the  plaintiff  would  be  precluded  from  serving  par- 
ties whose  interests  were  antagonistic.   " 

{3]  The  defendant's  answer  puts  in  issue,  and  it  is  insisted  upon 
this  appeal,  that  no  contract  of  employment  was  ever  entered  into 
whereby  plaintiff  was  retained  by  the  defendant,  and  it  is  denied  that 
plaintiff  rendered  the  defendant  legal  services  of  the  value  claimed. 
These  questions  are  not  before  us  on  this  appeal,  and  are  issues  prop- 
erly to  be  determined  upon  a  new  trial. 

The  judgment  appealed  from  should  be  reversed,  and  a  new  trial 
granted,  with  costs  to  the  appellant  to  abide  event.  Order  filed.  All 
concur. 


(189  App.  Dlv.  685) 

BRBNEN  v.  DAHLSTROM  METALLIO  DOOR  CO. 

(Supreme  CJourt,  Appellate  Division,  First  Department    December  5.  1919.) 

1.  Bankruptcy  ^=>433  (7) — ^Dischabse  frees  bankr0pt*s  sai^art  vbom  kzecu- 

TION. 

Bankruptcy  Act,  §  67f  (U.  S.  Oomp.  St  I  9651),  applies  to  executlonB 
Issued  under  CJode  Civ.  Proc.  N.  Y.  |  1391,  as  to  execution  against  wages 
being  a  Hen  and  continuing  levy  upon  wages  due  or  to  become  due,  and 
the  debtor's  discharge  In  bankruptcy,  judgment  having  been  duly  proven 
and  allowed,  frees  the  bankrupt's  salary  from  the  effects  of  such  execu- 
tion in  so  far  as  payments  subsequent  to  the  date  of  adjudication  are 
concerned. 

2.  Bankruptcy     «=»4 — Courts  ^=»97(5) — Federal     decisions     coNsntuiNO 

Bankruptcy  Act  toi-lowed  by  state  courts. 

The  provisions  of  the  federal  Bankruptcy  Act  (U.  S.  0)mp.  St  §§  9585- 
9650)  are  paramount  to  any  state  statute,  and  the  courts  of  New  York 
have  always  recognized  and  followed  decisions  of  federal  courts  con- 
struing It,  dealing  with  questions  arising  under  that  act,  even  if  in  con- 
flict with  New  York  decisions. 

Appeal  from  Appellate  Term,  First  Department. 

Action  by  Edward  VV.  Brenen  against  the  Dahlstrom  Metallic  Door 
Company.  From  the  determination  of  the  Appellate  Term,  First  De- 
partment (167  N.  Y.  Supp.  860),  affirming  order  of  the  City  Court  of 
the  City  of  New  York,  granting  plaintiff's  motion  for  judgment  on  the 
pleadings,  defendant  appeals.  Determination  reversed,  judgment  and 
order  of  the  City  Court  reversed,  and  plaintiff's  motion  denied. 

Argued  before  CLARKE,  P.  J.,  and  DOWLING,  SMITH,  ;and 
PAGE,  JJ. i 
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Charles  A.  Ogren,  of  New  York  City  (Louis  W.  Sevcry,  of  New 
York  City,  of  counsel),  for  appellant. 

PAGE,  J.  Prior  to  February  IS,  1912,  Howard  E.  Van  Orden 
was  in  the  employ  of  the  defendant  at  a  weekly  salary  of  $45,  and  con- 
tinued therein  at  all  the  times  hereinafter  mentioned.  On  February 
15,  1912,  an  execution  against  Van  Orden's  salary  was  issued  to  the 
sheriff  and  by  him  presented  to  the  defendant,  pursuant  to  section  1391 
of  the  Code  of  Civil  Procedure.  The  judgment  upon  which  the  execu- 
tion was  issued  was  recovered  in  the  Supreme  Court  in  Richmond 
County,  December  28,  1911.  It  appears  from  the  answer  that  on  June 
19,  1912  (more  than  four  months  after  the  issuance  of  the  execution), 
Van  Orden  was  duly  adjudicated  a  bankrupt  in  the  United  States  Dis- 
trict Court  for  the  Southern  District  of  New  York ;  that  such  proceed- 
ings were  had  therein  that  a  discharge  in  bankruptcy  was  granted  to 
him  on  October  3,  1912;  that  the  plaintiff's  judgment  was  duly  prov- 
ed and  allowed  in  the  bankruptcy  proceedings,  and  was  one  of  the 
debts  from  which  Van  Orden  was  discharged;  that  on  January  25, 
1915,  after  due  notice  to  the  plaintiff,  an  order  was  made  by  the  Su- 
preme Court  discharging  said  judgment,  and  directing  that  the  same 
be  discharged  of  record,  and  that  tfie  judgment  was  so  discharged  and 
canceled. 

The  defendant  failed  to  pay  10  per  cent.  9f  Van  Orden's  salary  to 
the  sheriff  for  a  period  of  59  weeks,  from  January  2,  1915,  to  and 
inchiding  February  12,  1916.  Plaintiff  brought  an  action  in  the  City 
Court  to  recover  the  sum  of  $265.50,  pursuant  to  the  provisions  of 
section  1391  of  the  Code  of  Civil  Procedure.  Upon  the  complaii^t  and 
answer  the  plaintiff  moved  for  judgment,  which  motion  was  granted 
by  the  City  Court,  upon  the  ground  that  the  plaintiff,  by  the  issuance 
and  service  of  the  execution,  had  obtained  a  continuing  lien  upon  Van 
Orden's  salary  to  be  earned,  which  survived  the  cancellation  and  dis- 
charge of  the  judgment,  and  that  such  execution  was  valid  and  en- 
forceable until  modified  pursuant  to  section  1391.  On  appeal  the  Ap- 
pellate Term  affirmed  the  order  and  judgment  on  the  authority  of  Ul- 
ner  v.  Doran,  167  App.  DiV.  259,  152  N.  Y.  Supp.  655,  although  the 
justices  thereof  intimated  that  they  did  not  agree  with  the  decision 
in  that  case. 

In  Ulner  v.  Doran,  supra,  the  judgment  debtor  moved,  under  sec- 
tion 1391,  for  a  modification  of  the  order  for  an  execution  against  his 
salary,  by  vacating  the  same  as  to  all  payments  and  deductions  made 
subsequent  to  the  date  of  the  filing  of  his  petition  in  bankruptcy ;  he 
having  been  discharged  in  such  proceeding,  the  judgment  upon  which 
the  execution  was  issued  having  been  duly  scheduled,  and  the  plaintiff 
having  had  notice  thereof.  The  court  at  Special  Term  decided  that  as, 
under  section  1268  of  the  Code  of  Civil  Procedure  (now  section  150  of 
the  Debtor  and  Creditor  Law  [Consol.  Laws,  c.  12]),  a  judgment 
against  a  discharged  bankrupt  could  not  he  canceled  until  one  year 
from  the  discharge  in  bankruptcy,  the  execution  against  the  salary  is- 
sued thereupon  would  be  valid  and  a  continuing  lien  upon  the  salary 
during  such  period.    We  held,  on  appeal  therefrom,  that  this  conten- 
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tion  was  unfounded;  that  the  provision  in  section  1391  that  "said 
execution  shall  become  a  lien  and  a  continuing  levy  upon  the  wages, 
earnings,  debts,  salary,  income  from  trust  funds  or  profits  due  or  to 
become  due  to  said  judgment  debtor,  *  *  *  and  said  levy  shall 
be  continuing  levy  until  said  execution  and  the  expenses  thereof  are 
fully  satisfied,  *  *  *"  was  not  susceptible  of  such  construction, 
and  said: 

*'It  certainly  was  not  Intended  to  create  a  spedflc  lien  upon  income  or 
earnings  not  yet  due  and  which  do  not  become  due  untU  after  the  discharge 
and  satisfaction  of  the  debt  upon  which  the  execution  issued.  Salary  earned 
after  the  discharge  in  bankruptcy  stands  in  a  position  analogous  to  that  of 
other  property  acquired  after  a  discharge,  as  to  which  a  Judgment  Included  In 
the  discharge  is  spedflcally  declared  not  to  become  a  lien*' — citing  sectioiL 
1268  of  the  Code  and  section  160  of  the  Debtor  and  Creditor  Law. 

We,  however,  further  held  that  the  execution  remained  valid  and  en- 
forceable until  modified  as  contemplated  by  section  1391. 

[1,2]  That  decision  was  based  upon  the  statutes  of  this  state.  No 
decision  of  the  United  States  courts  construing  the  effect  of  the  na- 
tional Bankruptcy  Act  was  cited  by  counsel  or  considered  by  the  court. 
It  has  been  distinctly  held  by  the  federal  courts  that  section  67f  of  the 
Bankruptcy  Act  (Act  July  1,  1898,  c'.  541,  30  Stat.  564  [U.  S.  Comp. 
St.  §  9651])  applies  to  executions  issued  under  section  1391  of  the 
Code  of  Civil  Procedure,  and  that  the  debtor's  discharge  in  bankruptcy 
frees  the  bankrupt's  salary  from  the  effects  of  such  execution,  in  so 
far  as  payments  subsequent  to  the  date  of  the  adjudication  are  con- 
cerned. Matter  of  Ludeke  (D.  C.)  22  Am.  Bankr.  Rep.  467,  171  Fed. 
292;  Matter  of  Sims  (D.  C.)  23  Am.  Bankr.  Rep.  899,  176  Fed.  645; 
Matter  of  Harrington  (D.  C.)  29  Am.  Bankr,  Rep.  666,  200  Fed.  lOlO; 
Matter  of  ObergfoU,  38  Am.  Bankr.  Rep.  645,  239  Fed.  850,  152  C. 
C.  A.  636;  Matter  of  Beck  (D.  C.)  38  Am.  Bankr.  Rep.  797,  238  Fed 
653. 

The  Bankruptcy  Act,  having  been  passed  by  Congress  pursuant  to 
the  power  delegated  to  it  by  the  federal  Constitution,  is  the  supreme 
law  of  the  land.  Its  provisions  are  paramount  to  any  state  statute,  and 
we  have  always  recognized  and  followed  tjie  decisions  of  the  federal 
courts  construing  it,  dealing  with  questions  arising  under  that  act,  even 
if  they  are  in  conflict  with  our  decisions.  Cf.  Hyde  Park  Flint  Bottle 
Co.  V.  Miller,  179  App.  Div.  73,  166  N.  Y.  Supp.  110;  Manheim  v. 
Loewe,  185  App.  Div.  601,  607,  173  N.  Y.  Supp.  260.  Therefore  this 
case  should  be  decided  in  the  light  of  the  decisions  of  the  federal  courts, 
supra,  and  we  hold  that  the  answer  states  a  good  defense. 

The  determination  of  the  Appellate  Term  and  the  order  of  the 
City  Court  are  therefore  reversed,  with  costs  ip  this  court  and  the  Ap- 
pellate Term,  the  judgment  and  order  of  the  City  Court  reversed,  with 
costs,  and  the  plaintiff's  motion  denied,  with  $10  costs.  Order  filed. 
All  concur. 
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BUSACCA  V.  McLOUGHMN  SUPPLY  00. 

(Supreme  Court,  Appellate  Divlaion,  First  Department    December  6,  1919.) 

MUI^ICIPAZ.  COBPOSATIONS  ^S»706(5) — SUFFICIENCT  OF  BTIDENCE  TO  SHOW  NEG- 
LIGENCE OF  AUTOMOBILE  DBIVEB. 

In  action  for  Injuries  to  pedestrian,  struck  by  automobile  at  street  In- 
tersection while  crossing  street,  after  baring  waited  for  street  car  to 
pass,  Involving  question  of  negligence  of  defendant's  chauffeur,  driving  in 
opposite  direction  from  that  In  which  car  was  traveling,  in  view  of  possi- 
ble danger  to  persons  who  would  naturally  cross  street  after  car  had 
passed,  evidence  held  to  sustain  verdict  for  plaintiff. 

Appeal  from  Special  Term,  New  York  County. 

Action  by  Sady  Busacca,  an  infant,  etc*,  against  the  McLoughlin 
Supply  Company.  From  an  order  setting  aside  a  verdict  in  plaintiff's 
favor  as  against  the  weight  of  evidence,  and  directing  a  new  trial, 
plaintiff  appeals.  Order  reversed,  verdict  reinstated,  and  judgment  en- 
tered thereon. 

Argued  before  CLARKE,  P.  J.,  and  LAUGHLIN,  SMITH,  and 
MERRELL,  JJ. 

J.  Arthur  Seidman,  of  New  York  City  (Louis  Oppenheim,  of  New 
York  City,  of  counsel),  for  appellant. 

Nadal,  Jones  &  Mowton,  of  New  York  City  (Edward  P.  Mowton, 
of  New  York  City,  of  coimsd),  for  respondent. 

PER  CURIAM.  If  the  evidence  of  plaintiff's  witnesses  be  believed, 
there  was,  abundant  evidence  to  sustain  this  verdict.  The  plaintiff 
stood  upon  the  northeast  corner  of  Oliver  street  and  Madison  street. 
A  car  going  west  on  Madison  street  had  stopped  to  let  off  passengers. 
After  the  car  had  started  up,  the  plaintiff  started  to  cross  the  street, 
and  was  struck  by  the  defendant's  automobile. 

The  plaintiff's  evidence  is  to  the  effect  that  the  automobile  came 
down  (Oliver  street  from  the  north  and  swung  around  into  Madison 
street,  and  was  passing  along  Madison  street  between  the  east-bound 
car  track  and  the  soutfiem  curb.  There  was  a  space  there  of  7  feet 
only.  The  evidence  is  to  the  effect  that  plaintiff  was  struck. about  3 
feet  from  the  south  line  of  the  east-bound  track. 

The  only  evidence  in  behalf  of  the  defendant  is  the  evidence  of 
the  chauffeur  himself.  He  swears  that  he  did  not  come  from  Oliver 
street,  but  came  from  the  west  on  Madison  street.  He  saw  the  stand- 
ing car,  and  saw  the  car  start  up.  He  might  naturally  assume  that 
people  from  the  northeast  corner  would  then  be  coming  behind  the 
car,  in  order  to  make  the  crossing  which  had  been  held  up  by  this 
south-bound  car.  The  plaintiff  was  required  to  walk  from  10  to  12 
feet  after  she  had  gotten  beyond  the  line  of  the  west-bound  car,  which 
had  stopped  and  was  passing  on.  In  view  of  the  possible  danger  to 
persons  who  would  naturally  cross  the  street  after  that  car  had  pass- 
ed, we  are  of  opinion  that  the  jury  was  fully  justified  in  saying  that  the 
defendant's  chauffeur  should  have  had  his  car  under  control  sufficiently 
to  have  avoided  this  accident 
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The  chauffeur  swears  that  the  plaintiff  ran  out  from  behind  the  car. 
Every  other  witness  swears  that  she  walked  across  the  street-  There 
clearly  is  not  such  preponderance  of  evidence  in  the  defendant's  favor 
as  to  justify  the  court  in  disregarding  the  verdict  of  the  jury,  and  we 
are  of  opinion  that  the  order  setting  aside  the  verdict  should  be  re- 
versed, with  costs,  the  verdict  reinstated,  and  judgment  entered  there- 
upon, with  costs.    Order  filed. 


(109  Misc.  Rep.  505) 

GIBSON  V.  VILLAGE  OF  MASSENA. 

(Supreme  Court,  Trial  Term,  St  Lawrence  County.    September,  1919.) 

1.  Municipal  cobpobations  ^=^221 — Poweb  of  vili«aoe  to  but  land  fob 

dumping  gbound. 

Under  Village  Law,  §  89,  subd.  23,  authorizing  village  to  purchase  lands 
for  dumping  grounds  **in  any  such  village,"  Village  had  no  power  to  pur- 
chase land  outside  of  the  village  for  use  as  dumping  ground. 

2.  Specific  pebfobmance  ^=»25 — Unauthobized  village  contbaot  will  hot 

BE  enfobced. 

Contract  by  trustees  of  village  to  purchase  land  outside  the  village  for  a 
dumping  ground  will  not  be  specifically  enforced ;  village  having  no  power 
to  malie  such  contract,  under  Village  Law,  §  89,  subd.  23. 

Action  by  Edward  Gibson  against  the  Village  of  Massena.  Judg- 
ment for  defendant. 

Frank  L.  Cubley,  of  Potsdam,  for  plaintiflF. 
Andrew  J.  Hanmer,  of  Massena,  for  defendant 

WHITMYER,  J.  The  action  is  for  specific  performance.  Defend- 
ant is  a  municipal  corporation,  a  village,  in  the  town  of  Massena,  St 
Lawrence  county,  N.  Y.  On  June  5,  1918,  plaintiff  signed  a  writing 
by  which  he  agreed  to  sell  about  2  acres  of  his  wife's  lands,  situate  in 
the  town  of  Norfolk,  in  said  county,  and  a  right  of  way  thereto  from 
the  highway,  to  defendant,  for  use  as  a  public  dumping  ground.  The 
purchase  price  was  to  be  the  sum  of  $500,  and  was  to  be  paid  at  the 
time  of  the  delivery,  which  was  not  fixed,  of  a  warranty  deed  thereof, 
free  from  liens.  Defendant  did  not  sign.  The  village  attorney  pre- 
pared the  writing,  and  the  village  president  brought  it  to  plaintiff  for 
his  signature.  After  he  signed,  the  president  took  it  and  delivered  it  to 
the  village  clerk  at  the  next  regular  meeting  of  the  board  of  trustees 
of  the  village,  and  it  has  been  in  the  possession  of  the  clerk  ever  since. 
The  morning  after  plaintiff  signed  the  village  president  directed  the 
licensed  truckmen  of  the  village  to  carry  their  refuse  to  and  to  dump 
same  upon  the  land,  and  he  showed  one  or  more  of  them  where  to 
dump.  They  did  so,  and  they  continued  to  do  so  for  about  four  weeks, 
and  during  that  time  dumped  about  200  loads.  Within  a  few  days 
after  they  commenced,  an  adjoining  owner  complained  to  the  village 
board.  As  a  consequence,  the  trustees  refused  to  take  the  land,  and  one 
of  them  attempted  to  effect  a  settlement;  but  plaintiff  insisted  upon 
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performance,  and  tendered  a  deed,  signed  by  his  wife  and  by  himself. 
He  then  commenced  this  action. 

[1,2]  Village  Law  (Consol.  Laws,  c.  64)  §  89,  subd.  23,  provides  that 
the  board  of  trustees  of  a  village  "may,  whenever  in  its  judgment  the 
interests  of  the  village  require  it,  purchase  or  acquire  by  condemnation 
proceedings  lapds  for  the  establishment  of  a  public  dump  or  dumping 
ground  in  any  such  village,  and  may  prohibit  the  use  of  any  other  lands 
within  the  village  for  such  purpose."  The  section  defines,  and  at  the 
same  time  limits,  the  powers  of  a  village  board.  It  authorizes  only  the 
purchase  of  lands  "in  the  village"  for  the  establishment  of  a  public 
dump,  and  the  power  to  purchase  outside  of  the  village  for  that  purpose 
may  not  be  implied.  Riley  v.  Rochester,  9  N.  Y.  64 ;  Deyo  v.  New- 
burgh,  138  App.  Div.  465,  122  N.  Y.  Supp.  835 ;  Dillon  on  Municipal 
Corporations  (5th  Ed.)  vol.  3,  §  980;  28  Cyc.  p.  604.  Being  prohibited 
from  purchasing,  and  therefore  from  contracting  to  purchase,  land  out- 
side of  the  village  for  the  purpose  stated,  specific  performance  may  not 
be  enforced. 

Judgment  accordingly. 


a09  Miflc.  Bep.  448) 

PEOPLE  ex  reL  WOHL  ▼.  LEO  et  al.,  Board  of  Appeals  of  City  of  New  York. 

(Supreme  Court,  Special  Term,  Queens  County.    December  1,  1919.) 

1.  MUNIOXPAI.  OOAPORATIONS  ^a»621 — PREVIEW  OF  DB0I8ION  ON  BtJILDINO  ZONE 

BESOLUTION  ON  CEBTIOBABI. 

Although  an  owner's  application  to  the  board  of  appeals  to  review  a  de- 
cision of  the  superintendent  of  buildings,  which  denied  him  permission 
to  extend  the  business  use  to  the  upper  story  of  a  building,  was  based  upon 
Building  Zone  Resolution,  §  7.  giving  the  board  discretionary  power  to 
modify  section  6,  on  which  the  superintendent  based  his  decision,  yet  sucn 
application  does  not  preclude  the  owner  from  having  the.  board  of  appeals 
decision  reviewed  upon  certiorari,  on  the  ground  that  section  6  did  not 
authorize  the  order  entered  by  the  superintendent  and  afllrmed  by  the 
board  of  appeals. 

2.  Municipal  cobpobahons  ^s»601 — Appucation  of  building  zone  besolu- 

tion  to  existing  buildings  ;  "use." 

Under  New  York  City  Building  Zone  Resolution,  §  6,  providing  that  any 
I  use  existing  in  any  building  at  the  date  of  the  resolution's  passage  may  oe 
changed  or  extended  throughout  the  building,  if  no  structural  alterations 
are  made,  etc.,  held,  that  a  two-story  structure  designed  throughout  for 
a  dyeing  and  cleaning  establishment,  but  the  top  floor  of  which  had  been 
temporarily  partitioned  to  make  dwelling  rooms,  may  be  changed  by 
moving  the  partitions  and  using  the  entire  building  for  dyeing  and  dean- 
ing  purposes,  since  the  word  "use"  is  not  confined  to  the  act  of  using,  but 
may  be  also  employed  to  describe  that  property  or  thing  which  renders  it 
suitable  for  a  purpose,  and  building  designed  for  business  purposes  re- 
mains available  for  that  purpose  despite  temporary  use  for  another  pur- 
pose. 

|HM.  Note. — For  other  definitions,  see  Words  and  Phrases,  First  and 
Second  Series,  Use.} 

Certiorari  by  the  People  of  the  State  of  New  York,  on  relation  of 
Ignatz  Wohl,  against  John  P.  Leo  and  others,  constituting  the  Board 
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of  Appeals  of  the  City  of  New  York.    Decision  of  the  Board  of  Ap- 
peals reversed,  and  application  granted. 

William  Good,  of  Brooklyn,  for  plaintiff. 

William  P.  Burr,  Corp.  Counsel,  of  New  York  City,  for  defendants. 

SCUDDER,  J.  This  certiorari  proceeding  was  instituted  by  the 
relator  under  section  719a  of  the  Greater  New  York  Charter  (Laws 
1901,  c.  466),  as  added  by  Laws  1916,  c.  503,  §  6.  The  material  facts, 
as  shown  by  the  return  to  the  writ  and  the  evidence  adduced  before 
this  court,  are  as  follows : 

In  1915  the  relator  constructed  a  building  of  two  stories,  which  was 
planned  and  constructed  throughout  for  a  dyeing  and  cleaning  estab- 
lishment. The  top  floor  thereafter  was  partitioned  off  with  light  plas- 
ter board  sectional  partitions,  held  up  with  light  wooden  stud  trim, 
to  make  dwelling  rooms.  Relator  lived  in  these  rooms,  using  the 
first  floor  only  for  factory  purposes.  This  was  the  situation  in  1916, 
when  the  residence  district  which  included  relator's  property  was  cre- 
ated, and  the  building  zone  resolution  went  into  effect.  In  March, 
1919,  relator,  having  acquired  an  adjoining  house  in  which  to  live, 
filed  with  the  superintendent  of  buildings  an  application  to  remove 
the  plaster  board  partitions,  and  to  extend  to  the  second  floor  the 
business  which  he  carried  on  in  the  first  floor.  The  superintendent  of 
buildings  disapproved  his  application  for  the  following  reason : 

'This  proposed  change  would  be  contrary  to  section  6  of  tiie  sone  resolntian.'* 

Relator's  application  to  the  board  of  appeals  to  review  the  decision 
of  the  superintendent  of  buildings  was  in  form  an  application  to  that 
board  for  a  modification  of  section  6  of  the  building  zone  resolution, 
in  the  exercise  of  the  discretionary  power  vested  in  the  board  by  sec- 
tion 7  of  the  resolution.  Upon  this  application  the  board  of  appeals 
decided  as  follows: 

"Resolved,  that  the  decision  of  the  superintendent  of  buildings  be  and  It  Is 
hereby  affirmed,  and  that  the  application  be  and  It  hereby  is  denied." 

[1]  It  seems  to  me  that  the  relator  is  not  precluded  by  the  form 
of  his  application  to  the  board  of  appeals  from  contending  here  that 
section  6  of  the  building  zone  resolution,  under  the  circumstances  pre- 
sented, did  not  forbid  the  alteration  of  the  second  floor  of  relator's 
building,  and  its  use  for  factory  purposes,  and  that  the  determination 
of  the  superintendent  to  the  contrary  was  therefore  erroneous. 

The  superintendent  of  buildings  could  not  exercise  discretion.  He 
had  none.  His  determination  that  the  proposed  alteration  was  for- 
bidden by  section  6  of  the  building  zone  resolution  was  purely  a  de- 
termination of  law.  The  board  of  appeals  had  jurisdiction  to  review 
the  superintendent's  decision  under  section  719  of  the  Greater  New 
York  Charter.  In  affirming  the  superintendent's  decision  the  board 
exercised  its  appellate  jurisdiction,  and  passed  on  the  question  of  law 
involved.  It  seems  to  me,  also,  that  the  facts  presented  and  the  dis- 
cussion which  took  place,  at  the  hearing  before  the  board,  were  suf- 
ficient to  apprise  it  of  the  dispute  as  to  the  law. 
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[2]  The  portions  of  section  6  of  the  building  zone  resolution  which 
are  relevant  to  the  state  of  facts  presented  in  this  case  are  as  follows  : 

''Sec.  6.  Ewiatinff  Buildings  and  Premises. — (a)  Any  uae  existing  in  any 
bnilding  or  premises  at  the  time  of  the  passage  of  this  resolution  and  not 
eonformlDg  to  the  reirulAtionB  of  the  use  district  in  which  it  fs  maintained 
may  be  continued  therein.  No  existing  building  designed,  arranged,  intended 
or  deroted  to  a  use  npt  permitted  by  this  article  in  the  district  in  whidi  such 
use  is  located  shall  be  enlarged,  extended,  reconstructed  or  structurally  al- 
tered unless  such  use  is  changed  to  a  use  permitted  by  this  article  in  the  dis- 
trict  in  which  such  building  is  located.  Such  building  may,  however,  be  re- 
constructed or  structurally  altered  to  an  extent  not  greater  than  50  per  cent, 
of  the  value  of  the  building,  exclusive  of  foundations,  provided  that  no  use  of 
such  building  is  changed  or  extended,  except  as  authorized  in  paragraph  (b) 
of  this  section.    •    •    • 

"(b)  Any  use  existing  in  any  building  or  premises  at  the  time  of  the  passage 
of  this  resolution  and  not  conforming  to  the  regulations  of  the  use  district  in 
which  it  is  maintained  may  be  changed,  and  such  use  may  be  extended  througn- 
out  the  building:  Provided,  that  in  either  case: 

"(1)  No  structural  alterations  shall  be  made  in  the  building,  except  as  au- 
ttiorlzed  in  paragraph  (a)  of  this  section,  and 

"(2)  In  a  residence  district  no  portion  of  a  building  devoted  to  a  use  in- 
cluded in  subdivision  1  of  section  8  shall  be  changed  to  any  use  prohibited  in 
a  residence  district.    •    •    • »» 

The  meaning  of  the  word  "use"  is  not  confined  to  describing  the  act 
of  using,  but  may  also  be  employed  to  describe  that  property  of  a 
thing  which  renders  it  suitable  for  a  purpose.  It  seems  to  me  that  it 
is  in  this  latter  meaning  that  the  word  "use"  is  employed  in  section  6 
of  the  resolution. 

The  use  of  a  building  designed  and  constructed  for  business  is  for 
business,  and  its  use  for  business  exists,  where  the  plan  of  the  build- 
ing is  not  structurally  changed,  although  it  may  be  actually  occupied 
as  a  dwelling.  In  such  a  case  the  building  remains  available  for  busi- 
ness, notwithstanding  its  temporary  use  for  a  purpose  for  which  it 
was  not  designed. 

The  plaster  board  partitioning  of  the  second  floor  of  relator's  build- 
ing was  temporary  in  its  character,  and  it  was  constructed  so  as  to  ad- 
mit of  its  easy  removal.  The  inherent  plan  and  structure  of  the  sec- 
ond floor  was  not  altered,  and  its  availability  for  business  remained. 
The  floor  could  be  readily  rendered  available  for  business  purposes 
without  structural  changes  in  the  building,  by  simply  knocking  down 
the  light  partitions. 

Decision  of  the  board  of  appeals,  affirming  the  decision  of  the  su- 
perintendent of  buildings  and  denying  relator's  application,  reversed, 
and  application  granted.    No  costs.    Settle  order  on  notice* 
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CHIAPPONB  V.  GRBENEBAUM. 

(Supreme  Court.  Appellate  Division,  First  Department.    December  5,  1919.) 

1 .  Municipal  corpobattonb  «=»705(10) — Contribxttoet  nbouoencb  of  pkdes- 

trian  crossing  street. 

Pedestrian,  who  In  crossing  street  failed  to  look  to  the  north  in  passing 
the  line  of  south-bound  traffic,  was  negligent. 

2.  Municipal    corpobatioj^s    «=»7()6(5) — Evidence    insufficient   to    show 

chauffeur  negligent. 

In  action  for  death  of  pedestrian,  struck  while  crossing  street  by  anto- 
mohile.  the  chauffeur  of  which  at  time  had  been  unable  to  see  pedestrian, 
becatise  of  standing  automobiles,  until  pedestrian  was  within  a  very 
few  feet  of  auromobile's  path,  evidence  held  insufficient  to  show  negli- 
gence of  chauffeur. 

Appeal  from  Trial  Term,  New  York  County. 

Action  by  Antonio  Chiappone,  Sr.,  as  administrator,  etc.,  against 
Fred  H.  Greenebaum.  From  an  order  setting  aside  a  verdict  for  de- 
fendant in  a  negligence  action,  for  death  caused  by  defendant's  au- 
tomobile, defendant  appeals.  Reversed,  verdict  reinstated,  and  judg- 
ment ordered  thereon. 

Argued  before  CLARKE,  P.  J.,  and  LAUGHUN,  SMITH,  MER- 
RELL,  and  PHILBIN,  JJ. 

William  Dike  Reed,  of  New  York  City  (Murray  G.  Jenkins,  of  New 
York  City,  of  counsel,  and  William  B.  Shelton,  of  New  York  City,  on 
the  brief),  for  appellant. 

Hobart  S..Bird,  of  New  York  City,  for  respondent 

PER  CURIAM.  [1]  We  are  of  opinion  that  the  order  granting  a 
new  trial  should  be  reversed,  and  the  verdict  reinstated.  Upon  the 
evidence  of  the  plaintiflF's  principal  witness,  the  plaintiffs  intestate 
could  well  be  found  guilty  of  contributory  negligence,  in  looking  to 
the  south,  and  failing  to  look  to  the  north,  from  which  direction  the 
automobile  was  coming  at  a  reasonable  speed.  After  plaintiff's  intes- 
tate Tiad  passed  the  car  in  front,  he  could  by  looking  have  seen  this 
automobile  coming  from  the  north,  and  have  avoided  the  injury. 
There  was  nothing  between  him  and  the  approaching  car.  It  was  his 
duty  to  look  to  the  north,  because  he  was  passing  the  line  of  the  south- 
bound traffic. 

[2]  Further,  we  are  of  opinion  that  plaintiff  failed  to  show  negli- 
gence on  the  part  of  the  defendant's  chauffeur.    The  street  is  narrow, 

v^ There  were  automobiles  standing  upon  the  west  side.  A  car  driving 
towards  the  south  must  necessarily  go  very  near  to  these  automobiles, 
and  the  evidence  was  that  the  chauffeur  was  proceeding  to  the  south 
within  three  feet  of  these  standing  automobiles.  Plaintiff's  intestate 
suddenly  came  from  in  front  of  the  standing  car,  from  which  place 

*  he  could  not  be  seen  by  the  chauffeur  until  he  was  within  a  very  few 
feet  of  the  path  in  which  the  automobile  was  properly  driven.  Wheth- 
er walking  or  running,  the  plaintiff's  intestate  stepped  into  this  path- 
way when  the  defendant's  car  was  right  upon  him,  so  that  the  chauf- 
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feur  had  not  time  to  avoid  the  accident  The  blowing  of  the  horn 
would  have  been  too  late,  and,  instead  of  taking  time  to  blow  the  horn, 
the  chauffeur  at  once  put  his  hands  upon  the  wheel  and  endeavored 
to  go  around  the  boy,  and  his  right  mud  guard  struck  the  boy,  and  he 
was  thrown  under  the  'wheels.  Without  proof  of  improper  speed  it 
cannot  be  said  in  this  sudden  emergency  that  the  chauffeur  was  guilty 
of  negligence  causing  the  death  of  the  boy.<5<^ 

Under  these  circumstances,  both  for  the  boy's  contributory  negli- 
gence, and  for  lack  of  proof  of  the  defendant's  negligence,  if  the  plain- 
tiff had  recovered  a  verdict,  such  a  verdict  would  have  been  set  aside 
as  against  the  weight  of  evidence.  It  follows,  then,  that  the  verdict 
of  the  jury,  finding  in  behalf  of  the  defendant,  was  based  upon  abun- 
dant evidence,  and  should  stand. 

Order  reversed,  with  costs,  and  the  verdict  reinstated,  and  judg- 
ment ordered  thereupon,  with  costs.    Order  filed. 


(189  App.  DiT.  em 

FOSDICK  ▼.  GLOBE  INDEMNITY  CO. 
(Supreme  Court,  AppeUate  Division,  Flrtt  Department.    December  5,  1019.> 

1.  Costs  ^=>226,  236-'On  app£ai«  fbom  «)UOGM£Nt  and  obdeb  uBAntinq  motxoh 

fob  judgment. 

The  defpndaDt,  on  reversal,  was  entitled  to  the  costs  of  an  appeal  from 
a  flnnl  Indsment  in  favor  of  plaintiff  an  a  matter  of  ri^ht,  and  the  court 
bad  no  discretion  to  allow  or  disallow  them,  and  the  allowance  of  costs  on 
an  appeal  from  an  order  allowing  plaintiff's  motion  for  judgment  on 
the  pleadings  was  discretionary;  hut  such  allowance  on  that  appeal 
cannot  he  held  a  limitation  to  the  right  to. costs »on  appeal  from  the  judg- 
ment which  was  reversed.    • 

2.  Costs  ^=»174(3)-^SHEBirr'H  fees  on  xevt  undeb  judgment  subsequently 

BBVBBfiED. 

In  view  of  Code  CJiv.  Proc.  {  3256,  a  party  may  include  in  his  cost  bill  his 
necessary  disbursements,  including  those  to  the  sheriff  for  levy  under  a 
valid  execution  on  a  judgment  reversed  on  appeal,  for  such  amount  as  the 
sheriff  was  entitled  to  under  section  3307,  subd.  23,  and  defenda(it  was 
entitled  to  costs  which  be  had  to  pay  the  sheriff  to  get  him  out  of  his 
place  of  business. 

8.  Contempt  ^==>22 — Pbocubing  execution  afteb  stay  on  appeal. 

Where  defendant  appealed  from  an  order  on  plaintiff's  motion  for  Judg- 
ment on  the  pleadings,  oounsers  having  execution  issued  subsequent  to  the 
granting  of  the  stay  was  an  attempt  to  enforce  the  order,  a^d  clearly  vio- 
lated the  stay,  and  was  an  attempt  to  impair,  impede,  or  prejudice  the 
right  of  the  defendant,  and  renders  plaintiff's  attorney  subject  to  proceed- 
ings for  contempt 

Appeal  from  Appellate  Term,  First  Department. 

Action  by  William  I.  T.  Fosdick  against  the  Globe  Indemnity  Com- 
pany. From  a  determination  of  the  Appellate  Term,  First  Depart- 
ment, affirming  an  order  of  the  City  Court,  which  denied  a  motion 
to  require  the  clerk  to  retax  costs,  the  defendant  appeals.  Reversed, 
and  motion  for  retaxation  of  costs  granted,  s^ 

See,  also,  172  N.  Y.  Supp.  725, 
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Argued  before  CLARKE,  P.  J.,  and  DOWUNG,  SMITH,  PAGE, 
and  PHILBIN,  JJ. 

Carroll  G.  Walter,  of  New  York  City,  for  appellant 

PAGE,  J.  On  July  19,  1918,  the  City  Court  granted  an  order  on 
plaintiff's  motion  for  judgment  on  the  pleadings.  The  defendant  serv- 
ed a  notice  of  appeal  therefrom  on  July  20,  1918.  On  July  20th  the 
plaintiff  caused  to  be  entered  a  final  judgment  for  the  relief  demand- 
ed in  tlie  complaint  and  on  October  10,  1918,  issued  execution  to  the 
sheriff  and  the  sheriff  put  a  keeper  in  possession  of  the  defendant's 
premises.  Thereafter  the  defendant  appealed  from  this  judgment. 
A  motion  was  made  in  the  Appellate  Term  to  dismiss  the  appeal  from 
the  order,  on  the  ground  that  the  same  had  been  taken  after  final 
judgment  was  entered,  and  should  have  been  brought  up  for  review 
on  the  appeal  from  the  final  judgment.  This  motion  was  denied. 
Thus  it  appears  that  there  were  two  appeals  pending  in  the  Appellate 
Term,  one  from  the  order,  and  the  other  from  the  judgment.  There- 
after the  Appellate  Term  entered  the  following  order: 

'Ordered,  that  the  order  and  Judgment  so  appealed  from  be  and  the  same 
are  hereby  reversed,  with  $10  costs  and  disborsementB,  and  motion  denied,  with 
$10  costs,  with  leave  to  plaintiff  to  serve  an  amended  complaint  within  six 
days  after  service  of  a  copy  of  this  order^  with  notice  of  entry  thereof  in  the 
court  below,  upon  payment  of  costs  in  this  court  and  in  the-  city  court" 

[1]  On  December  18,  1918,  the  defendant  proceeded  to  tax  his 
costs  under  said  order.    The  clerk  disallowed  the  following  items : 
"Appeal  to  Appellate  Term  from  final  judgment : 

Before  argument $20.00 

For  argument 40.00 

Sheriff's  fees  on  execution 96.ir' 

The  appellant  was  entitled  to  the  costs  of  the  appeal  from  the  final 
judgtnent  as  of  right.  It  did  not  rest  in  the  discretion  of  the  court 
to  allow  or  disallow  them.  The  allowance  of  costs  on  the  appeal  from 
the  order  was  discretionary.  The  allowance  of  $10  costs  and  dis- 
bursements on  that  appeal  cannot  be  held  to  be  a  limitation  on  the 
right  to  costs  upon  the  appeal  from  the  judgment 

[2]  The  disbursement  made  by  the  defendant  to  the  sheriff  for  his 
fees  upon  execution  should  have  been  allowed.  Section  3256  of  the 
Code  of  Civil  Procedure  provides  that — 

"A  party  to  whom  costs  are  awarded  in  an  action  is  entitled  to  include  in 
his  bill  of  costs  his  necessary  disbursements  as  follows:  The  legal  fees  of 
witneses  and  of  referees  and  other  officers.    ♦    •    •  " 

The  sheriff  made  his  levy  under  a  valid  execution.  By  the  reversal 
of  the  judgment  the  execution  was  vacated;  nevertheless,  under  sec- 
tion 3307,  subdivision  23,  the  sheriff  was  entitled  to  his  poundage. 
The  only  doubt  would  be  as  to  the  person  liable  to  pay  it.  The  defend- 
ant, in  order  to  get  the  sheriff's  keepers  out  of  its  place  of  business, 
was  compelled  to  pay.  The  most  that  the  plaintiff  could  claim  was 
that  he  and  not  the  defendant  should  have  paid  it.  There  could  be  no 
question  but  that  it  was  a  legal  charge  by  the  sheriff.    Under  those 
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circumstances  the  defendant  should  be  entitled  to  tax  the  same  as  a 
part  of  his  bill  of  costs  and  thus  be  reimbursed.  This  would  dispose 
of  the  matter. 

[3]  We  feel,  however,  that  the  conduct  of  the  plaintiff's  attorney 
calls  for  comment.  As  we  have  seen,  there  appeared  to  be  some  con- 
fusion arising  out  of  the  appeal  from  the  order  as  well  as  the  judg- 
ment. After  the  entry  of  judgment,  and  after  service  of  both 
notices  of  appeal,  the  Appellate  Term  granted  an  order  that  all  pro- 
ceedings upon  the  plaintiff's  part  toward  the  enforcement  of  the  or- 
der for  judgment  be  stayed  imtil  hearing  and  determination  of  the 
appeal  from  said  order.  It  may  be  that  the  language  used  was  un- 
fortunate. The  intent  and  piurpose  of  the  order  of  the  Appellate 
Term  was  clear,  and  the  plaintiff's  attorney  could  not  intelligently 
misimderstand  it.  It  was  to  preserve  the  status  quo  until  the  hearing 
and  determination  of  the  appeal.  The  order  appealed  from  was  for 
judgment.  The  issuing  of  an  execution  subsequent  to  the  granting 
of  the  stay  was  an  attempt  to  enforce  the  order,  and  clearly  violated 
the  stay.  The  issidng  of  the  execution  was  an  attempt  to  impair,  im- 
pede, or  prejudice  a  right  or  remedy  of  the  defendant  whereby  it  was 
damaged.  There  is  no  proceeding  before  us  based  upon  this  contempt 
of  the  orders  of  the  court;  therefore  no  action  can  be  taken  by  us, 
except  to  express  our  disapproval  of  the  attorney's  action. 

The  determination  of  the  Appellate  Term  and  the  order  of  the  City 
Court  are  reversed,  with  $10  costs  and  disbursements,  and  the  motion 
for  a  retaxation  of  costs  granted.    Order  filed.    All  concur. 


(18d  App.  Dlv.  681) 

In  re  UEBBRGALL. 

(Supreme  Court,  Appellate  Division,  First  Department.  December  5,  1919.) 

1.  Attobney  and  client  ^=»75(1) — ^Riqht  of  client  to  change  attobnet. 

A  client  has  the  absolute  right  to  change  his  attorney  at  any  time,  and 
unless  there  is  some  action  or  proceeding  pending  in  the  courts  no  order  of 
the  court  substituting  one  attorney  for  another  is  necessary  or  proper. 

2.  Attobnet  and  ouent  ^;=>147 — Biout  to  contract  fob  contingent  fee. 

An  attorney  has  a  right  to  enter  into  a  contract  fixing  the  anioimt  ot 
his  compensation  at  a  percentage  of  the  amount  to  be  recovered  in  the 
action  or  proceeding,  and  the  court  will  recognize  and  protect  the  right 
to  sudi  compensation,  unless  the  attorney  has  forfeited  it  by  mfsconduct, 
or  the  agreement  was  induced  by  fraud,  or  the  attoiiiey  has  taken  some 
imconscionable  advantage. 

3.  Attobnet  and  client  ^=:>158 — ^No  bbleqation  to  quantum  mebuit  in  ab- 

sence OF  DISMISSAL. 

Where  an  attorney  has  not  been  dismissed  during  the  pendency  of  the 
proceeding,  he  will  not  be  relegated  to  a  quantum  meruit  for  TOcovery  of 
his  fee. 

4.  Atiobney  and  client  ^s»192(2) — Evidence  not  showing  ihpbofeb  con* 

duct. 

In  proceedings  to  fix  the  Hen  of  applicant's  attorney,  employed  to  secure 
his  reinstatement  as  a  clerk  in  the  park  department  of  the  city  of  New 
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Tork,  evidence  held  insufflcient  to  sustain  the  court's  detenninstion  tbat 
the  attorney's  conduct  had  been  such  as  would  vitiate  his  contract  for  halt 
the  back  pay  recovered  by  him. 

Appeal  from  Special  Term,  Bronx  County. 

In  the  matter  of  the  application  of  Max  Liebergall  to  fix  the  lien  of 
Alexander  Karlin,  his  attorney.  From  an  order  substituting  an  at- 
torney, and  fixing  the  compensation  of  the  discharged  attorney,  the 
latter  appeals.  Order  reversed,  and  matter  referred  to  a  referee,  to 
take  testimony  and  report,  with  his  opinion,  to  the  Special  Term. 

Argued  before  CLARKE,  P.  J.,  and  DOWUNG,  SMITH,  PAGE, 
and  PHILBIN,  JJ. 

Alexander  Karlin,  of  New  York  City,  in  pro.  per. 
Nathan  Kelmenson,  of  New  York  City,  for  respondent. 

PAGE,  J.  Max  Liebergall,  who  held  a  civil  service  position  as 
second  grade  clerk  in  the  park  department,  city  of  New  York,  bor- 
ough of  the  Bronx,  volunteered  and  became  a  private  in  the  Chemical 
Warfare  Division  of  the  United  States  government  He  was  there- 
upon discharged  from  his  position  without  a  hearing.  In  seeking  rein- 
statement he  consulted  Alexander  Karlin,  retained  his  services,  and  ex- 
ecuted the  following  agreement,  as  appears  from  the  respondent's 
brief : 

"I,  Max  Liebergall,  do  hereby  retain  Alexander  Karlin  as  my  attorney  to 
commence  suitable  proceedings  on  my  behalf,  for  tbe  purpose  of  obtaining  my 
reinstatement  as  second  grade  clerk  In  the  department  of  parks,  borough  of 
the  Bronx,  city  of  New  York,  and  do  further  authorize  the  said  Alexander 
Karlin  to  commence  suitable  proceedings  to  collect  back  pay  due  to  me  from 
the  city  of  New  York,  and  1  do  hereby  agree  to  pay  the  said  Alexander  Kar- 
lin for  his  professional  services  fifty  per  cent.  (50%)  of  whatever  amount 
shall  be  paid  herein  for  back  pay,  whether  by  suit,  Judgment,  compromise,  or 
otherwise." 

Karlin  thereupon  instituted  a  proceeding  for  a  peremptory  writ  of 
n\andamus.  The  matter  was  adjourned  several  times  at  the  request 
of  the  corporation  counsel,  and  during  the  pendency  of  proceedings 
the  assistant  corporation  counsel  in  charge  of  the  matter  informed 
Karlin  that  he  had  advised  the  commissioner  of  parks  to  reinstate  pe- 
titioner in  his  position.  The  matter  came  on  for  a  hearing  at  Special 
Term,  the  corporation  counsel  filed  an  affidavit  in  which  he  set  forth 
that  he  had  recommended  that  the  petitioner  be  reinstated  in  his  po- 
sition, and  that  the  petitioner  was  entitled  to  back  pay.  The  justice 
stated  that  he  had  no  power  in  that  proceeding  to  order  the  city  to 
pay  to  the  petitioner  his  back  pay.  Thereupon  the  proceeding  was  dis- 
continued. In  the  meantime  Karlin  had  filed  a  notice  of  his  lien  with 
the  comptroller  of  the  city  of  New  York.  Liebergall  thereafter  filed 
a  petition  in  this  proceeding,  in  which  he  states  that  by  reason  of  the 
fact  that  Karlin  has  filed  a  notice  of  lien  with  the  comptroller  of  the 
city  of  New  York  he  cannot  get  his  back  pay,  and  further  states: 

"That  before  the  amount  of  his  back  pay  will  be  determined,  deponent  is 
informed  some  hearings  will  have  to  be  had,  and  that  the  deponent  would  like 
to  be  represented  by  counsel,  but,  owing  to  the  friction  of  your  petitioner  and 
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said  Alexander  K&rlin,  deponent  would  like  to  employ  other  counsel,  but  has 
no  means  of  doing  so." 

The  court  ordered: 

•That  Nathan  Kelmenson,  Esq.,  Is  hereby  substituted,  Instead  of  Alexander 
Karlin,  Esq.,  upon  the  payment  of  $150  by  the  petitioner  to  stild  Alexander 
Karlln  as  the  attorney's  compensation,  which  is  hereby  fixed  at  that  amount." 

[1,2]  The  client  has  the  absolute  right  to  change  his  attorney  at 
any  time.  Unless  there  be  some  action  or  proceeding  pending  in  the 
courts,  no  order  of  the  court  is  necessary  or  proper  substituting  one 
attorney  for  another.  The  right  of  an  attorney  to  enter  into  a  con- 
tract fixing  the  amount  of  his  compensation  upon  a^  percentage  of  the 
amount  to  be  recovered  in  the  action  or  proceeding  is  well  settled,  and 
the  court  will  recognize  and  protect  the  attorney's  right  to  such  com- 
pensation, unless  he  has  forfeited  his  right  by  some  misconduct  on  his 
part,  or  unless  the  agreement  was  induced  by  fraud,  or  the  attorney 
has  taken  some  unconscionable  advantage  of  the  client.  As  was  said 
in  the  Matter  of  Fitzsimons,  174  N.  Y.  15,  23,  66  N.  E.  554,  557: 

"In  view  of  the  fact  that  by  express  statute  the  right  is  conferred  upon  an 
attorney  or  coonseior  to  regulate  the  amount  of  his  compensation  by  agree- 
ment with  his  client,  which  is  unrestrained  and  unlimited  by  law,  we  cannot 
see  how  such  an  agreement  can  be  interfered  with  and  held  illegal  until  the 
question  has  been  fully  and  fairly  iuvestigiited  and  the  facts  relating  to  the 
transaction  plainly  established  by  a  trial.  The  statute  conferred  upon  the 
parties  the  right  to  make  the  contract,  and  conferred  upon  the  court  no  author- 
ity to  make  it  for  them.  If,  however,  upon  a  proper  examination  of  the  ap- 
pellant's claim,  it  shall  be  found  that  the  agreement  between  himself  and 
his  client  was  induced  by  fraud,  or  that  the  compensation  provided  for  was 
so  excessive  as  to  evince  a  purpose  to  obtain  improper  or  undue  advantage,  the 
court  may  correct  any  such  abuse." 

[8, 4]  The  attorney  was  not  dismissed  during  the  pendency  of  the 
proceeding,  but  apparently  was  dismissed  merely  because  he  had  filed 
a  notice  of  his  Hen  with  the  comptroller  of  the  city  of  New  York, 
which  prevented  the  client,  without  satisfaction  of  the  attorney's  lien, 
from  drawing  his  back  pay.  It  does  not  appear  from  the  petition  that 
any  further  legal  proceedings  would  be  necessary  to  secure  the  peti- 
tioner's back  pay.  Where  an  attorney  has  not  been  dismissed  during 
the  pendency  of  the  proceeding,  he  will  not  be  relegated  to  a  quantum 
meruit.  Morehouse  v.  Brooklyn  Heights  R.  R.  Co.,  123  App.  Div. 
680,  108  N.  Y.  Supp.  152.  Liebergall,  in  his  petition,  states  tfiat  Kar- 
lin, after  the  statement  of  facts  to  him,  said  that  the  questions  of  law 
involved  in  the  proceeding  were  very  intricate  and  of  a  mooted  nature; 
that  the  proceedings  would  undoubtedly  have  to  be  started  in^the  Su- 
preme Court  and  carried  to  the  appellate  tribunal;  that  the*  matter 
would  require  his  attention  and  skill  for  a  period  of  at  least  one  year. 
This  is  denied  by  Karlin,  who  is  supported  in  his  denial  by  the  affi- 
davit of  Joseph  S.  Israel,  who  was  present  at  the  interview  at  which 
tfie  agreement  of  retainer  was  made'.  The  court  should  not  have  de- 
termined on  these  conflicting  facts  that  Karlin's  conduct  had  been 
suqh  as  would  vitiate  his  contract 

The  matters  in  controversy  between  the  attorney  and  client  should 
be  adjudicated  after  the  taking  of  testimony  upon  the  allegations  of 
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fraud.  The  otder,  therefore,  will  be  reversed,  with  $10  costs  and  dis- 
bursements, and  the  matter  referred  to  Hon.  John  W.  Goff,  official 
referee,  to  take  testimony  and  report  the  same^  with  his  opinion,  to 
the  Special  Term  of  the  Supreme  Court,  Bronx  Coimty.  Order  filed. 
All  concur. 


(189  App.  Dly.  602) 

MURPHY  V.  BROADWAY  IMPROVEMENT  CO. 

(Supreme  Court,  AppeUate  DivlsioiL,  First  Department.    December  5,  1019.> 

1,  Negligence  ^=>32(1) — Duty  toward  licensee  on  pbemises  withotjt  invi- 

tation. 

The  owner  of  private  premises  owes  no  duty  of  active  vigilance  to  a 
mere  licensee  without  invitation  express  or  implied,  and  does  not  owe 
him  the  duty  of  even  ordinary  care  with  respect  to  the  condition  of  the 
premises. 

2.  Negligence  «=>32(1) — ^Dxttt  toward  invitee  on  premises. 

The  owner  or  occupant  of  premises,  who  hiduces  others  to  come  on  prem- 
ises by  invitation,  express  or  implied,  owes  to  them  the  duty  of  using  rea- 
sonable care  to  keep  the  premises  in  a  safe  condition,  so  they  will  not  be 
unnecessarily  and  unreasonably  exposed  to  danger. 
8.  Landlord  and  tenant  ^s»167(2) — ^Landlord's  duty  to  tenant's  invitee. 

Where  show  window  extended  into  building  entrance,  in  which  there  was 
a  stairway  leading  down  to  subway  station,  owner  having  rented  store 
with  show  window  to  storekeeper,  who  displayed  goods  in  window,  had 
duty  as  storekeeper's  landlord  of  maintaining  entrance  and  passageway  in 
reasonably  safe  condition,  so  as  not  to  subject  persons  passing  by  and 
entering  building  for  purpose  of  examining  window  display  to  unnecessary 
risk  of  injury ;  such  persons  being  storekeeper's  invitees. 

4.  Landlord  and  tenant  €=»169(11) — ^Negligence  OAtraiNa  injtubt  to  inviteb 

JURY  QUESTION. 

In  action  for  injuries  to  person  from  fall  down  stairway  in  building  en- 
trance, while  examining  window  display  of  defendant's  tenant,  question 
whether  defendant  failed  to  maintain  and  light  premiseB  as  a  reason- 
ably prudent  person  would  have  done  hefld  for  Jury,  under  the  evidence. 

5.  Landlord  and  tenant  ^=s>169(11) — ^Injuries  to  invitee;    contributory 

negligence  of  INVITEE  ON  PREMISES  JURY  QUESTION. 

In  action  for  injuries  to  plalntlif,  who  fell  down  stairway  in  building  «i- 
trance  while  examining  display  window  of  defendant's  tenant,  which  ex- 
tended into  entrance,  question  of  plaintlfl's  contributory  negllgenoe  held 
under  the  evidence  for  the  Jury. 

Clarke,  P.  J.,  dissenting. 

Action  by  Matilda  Murphy  against  the  Broadway  Improvement 
Company.  On  exceptions  ordered  by  the  Supreme  Court  to  be  heard 
in  the  first  instance  in  the  AppeUate  Division.  Exceptions  sustained, 
and  motion  for  new  trial  granted. 

Argued  before  CLARKE,  R  J.,  and  DOWLING,  SMITH,  PAGE. 
and  PHILBIN,  JJ. 

Philip  J.  Dunn,  of  New  York  City  (Sumner  B.  Stiles,  of  New  York 
City,  of  counsel),  for  plaintiff. 

Nadal,  Jones  &  Mowton,  of  New  York  City  (Edward  P.  Mowton,  of 
New  York  City,  of  counsel),  for  defendant 
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PAGE,  J.  The  action  was  to  recover  for  injuries  sustained  by  the 
plaintiff  by  falling  down  a  stairway  on  the  defendant's  premises.  The 
defendant  is  the  owner  and  in  control  of  the  building  on  the  southwest 
comer  of  Broadway  and  Fourteenth  street  in  the  borough  of  Man- 
hattan. The  comer  store  is  occupied  by  one  Hilton  as  a  clothing  store. 
On  the  Fourteenth  street  and  Broadway  fronts  there  are  show  win- 
dows. On  the  Broadway  front  one  show  window  extends  from  the 
corner  to  the  entrance  to  the  store.  Another  show  window  extends 
from  the  store  entrance  to  the  entrance  to  the  building,  and  extends 
back  along  the  building  entrance  about  9  feet.  The  entrance  to  the 
building  has  a  stairway  leading  down  to  the  subway  station,  which 
was  not  then  in  general  use,  because  the  underground  railway  was 
not  completed  and  in  operation.  This  stairway  commenced  about  18 
inches  inside  the  building  line;  the  northerly  side  being  formed  by  a 
wall  which  was  in  the  same  plane  as  the  show  window.  On  the 
southerly  side  of  the  stairway  opening  was  a  substantial  railing,  guard- 
ing the  opening  from  the  entrance  to  the  upper  floors  of  the  building 
which  extended  along  that  side.  The  floor  of  the  entrance  to  the 
building  is  level  with  the  sidewalk,  and  for  a  distance  consists  of  the 
same  material  as  the  sidewalk.  On  the  evening  of  October  27, 1917,  the 
plaintiff  joined  her  husband  at  Heam's  store  on  Fourteenth  street, 
where  he  was  employed.  They  had  supper  at  a  restaurant  and  started 
for  a  theater.  The  defendant  testified  that  her  husband  was  thinking 
of  buying  a  suit  of  clothes.  As  they  reached  Hilton's  store  they 
commenced  examining  the  suits  exhibited  in  the  show  win4ows ;  com- 
mencing with  the  Fourteenth  street  side,  they  proceeded  around  the 
Broadway  side.  On  reaching  the  last  window,  the  plaintiff  saw  a  suit . 
that  struck  her  fancy,  and  desiring  to  get  a  better  view,  and  also  to  see 
the  suits  in  the  rear,  she  stepped  into  the  entrance  to  the  building  and 
started  to  walk  forward,  looking  in  the  show  window,  fell  down  the 
stairs,  and  was  injured.  At  the  conclusion  of  the  plaintiff's  case,  on 
xnption  of  the  defendant,  the  complaint  was  dismissed. 
%/ [1]  The  first  question  to  be  determined  b  whether  the  plaintiff  was 
upop  these  premises  as  a  licensee  or  an  invitee  of  the  defendant.  If  a 
mere  licensee,  the  complaint  was  properly  dismissed,  for  the  law  is  well 
settled  in  this  jurisdiction  that  the  owner  of  private  premises  owes  no 
duty  of  active  vigilance  to  a  mere  licensee  upon  his  premises,  without 
invitation,  express  or  implied,  and  does  not  owe  to  him  the  duty  of 
even  ordinary  care  with  respect  to  the  condition  of  the  premises  or 
other  buildings  or  machinery  thereon.  Nicholson  v.  Erie  Ry.  Co.,  41 
N.  Y.  525 ;  Sutton  v.  N.  Y.  C.  &  H.  R.  R.  Co,  66  N.  Y.  243 ;  Victory 
V.  Baker,  67  N.  Y.  366;  Larmore  v.  Crown  Point  Iron  Co.,  101  N.  Y. 
391,  4  N.  E.  752,  54  Am.  Rep.  718;  Sterger  v.  Van  Sicklen,  132  N.  Y. 
499,  30  N.  E.  987,  16  L.  R.  A.  640,  28  Am.  St.  Rep.  594;  Cusick  v. 
Adams,  115  N.  Y,  55,  21  N.  E.  673,  12  Am.  St.  Rep.  772;  Heskell  v. 
Auburn  L.  H.  &  P.  Co.,  209  N.  Y.  86,  102  N.  E.  540,  L.  R.  A.  1915B, 
1127;  Vaughan  v.  Transit  Development  Co.,  222  N.  Y.  79,  118  N.  E. 
219. 

"Where  there  is  no  invitation,  express  or  implied,  and  the  one  who  uses  th«i 
private  property  does  so  by  bare  permiBsion,  the  well  settled  role  is  that  he 
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must  use  the  property  as  he  finds  it,  and  the  owner  is  held  to  no  greater  de- 
gree of  care  than  to  abstain  from  affirmative  negligence."  Englehardt  y.  Goi- 
tral  N.  E.  R.  Co.,  139  App.  Div.  786,  124  N.  Y.  Supp.  494, 

[2]  On  the  other  hand,  the  owner  or  occupant  of  premises,  who 
induces  others  to  come  upon  the  premises  by  invitation,  express  or  im- 
plied, owes  to  them  the  duty  of  using  reasonable  care  to  keep  the 
premises  in  a  safe  and  suitable  condition,  so  that  they  will  not  be  un- 
necessarily and  unreasonably  exposed  to  danger.  Beck  v.  Carter,  68 
N.  Y.  283,  292,  23  Am.  Rep.  175;  Camp  v.  Wood,  76  N.  Y.  92,  96, 
32  Am.  Rep.  282 ;  Davis  v.  Ferris,  29  App.  Div.  623,  53  N.  Y.  Supp. 
571 ;  Ford  v.  Wanamaker,  165  App.  Div.  284,  150  N.  Y.  Supp.  795; 
Id.,  172  App.  Div.  908,  157  N.  Y.  Supp.  1125;  Id.,  224  N.  Y.  655,  121 
N.  E.  868;  Heskell  v.  Auburn  L.  H.  &  P.  Co.,  supra,  209  N.  Y.  91,  102 
N.  E.  540,  L.  R.  A.  1915B,  1127;  Constantino  v.  Watson  Contracting 
Co.,  219  N.  Y.  443,  446,  1 14  N.  E.  802.  V 

The  defendant  owned  and  maintained  the  building  in  the  condition 
in  which  it  was  on  the  date  of  the  injury  to  plaintiff.  It  was  respon- 
sible for  constructing  the  stairway  under  the  show  window.  It  rented 
the  store,  with  the  show  window,  to  Hilton.  The  purpose  of  the  show 
window  was  to  display  the  goods  that  Hilton  had  for  sale — ^to  advertise 
his  stock  and  invite  an  examination  thereof  by  the  passing  public. 
It  was  not  expected  that  all  who  stopped  to  look  would  become  im- 
mediate purchasers.  ^  All  were  invited  that  some  might  become  pur- 
chasers. Leighton  v.  Dean,  117  Me.  40,  102  Atl.  565,  L.  R.  A.  1918B, 
922.  Therefore,  certainly  with  respect  to  Hilton,  the  plaintiff  was 
upon  the  premises  as  his  invitee. 

[3"]  The  defendant,  as  Hilton's  landlord,  owed  the  duty,  in  respect 
to  the  entrance  to  the  building,  passageway,  and  lights,  which  remained 
in  its  control,  to  so  maintain  them  that  they  were  reasonably  safe  and 
suitable  at  all  times,  for  all  persons  who  were  lawfully  using  the  prem- 
ises and  themselves  using  due  care,  so  far  as  it  should  have  anticipated 
such  use  as  was  involved  in  and  necessarily  arose  out  of  the  purpose 
and  business  for  which  the  store  was  rented.  Marwedel  v.  Cook,  154 
Mass.  235,  28  N.  E.  140.  The  use  of  the  show  window,  for  the  pur- 
pose of  attracting  attention  and  inviting  inspection  of  the  goods  that 
the  occupant  of  the  store  had  for  sale,  was  contemplated  when  the 
show  window  was  constructed.  That  the  window  would  be  close- 
ly approached  by  such  invitee  was  reasonably  to  have  been  expected. 
It  was  the  duty  of  the  defendant  to  so  maintain  the  premises  in  relation 
to  the  show  window  that  such  invitee  should  not  be  subjected  to  un- 
necessary risk  of  injury.  The  plaintiff  was  lawfully  on  the  premises 
as  an  invitee. 

[4,  5]  Whether  the  defendant  exercised  such  care  in  regard  to 
maintaining  and  lighting  the  premises  as  a  reasonably  prudent  person 
would  exercise  under  such  circumstances,  and  whether  the  plaintiff 
used  such  care  her$elf  as  a  reasonably  prudent  person  should  under 
the.  circumstances,  were  questions  of  fact  which  should  have  been  sub- 
mitted to  the  jury  upon  all  the  evidence  in  the  case. 

In  the  case  of  Friedman  v.  Welwood,  185  App.  Div.  268,  172  N.  Y. 
Supp.  842,  relied  upon  by  the  respondent,  the  questions  involved  in 
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this  case  were  not  present.  That  case  considered  the  liability  of  the 
owner,  who  maintained  a  stairway  adjacent  to  a  sidewalk,  to  a  pedes- 
trian who  slipped  and  fell  upon  the  sidewalk  and  in  some  manner 
also  fell  down  the  stairs.  No  question  of  the  duty  of  the  owner  of 
property  to  a  licensee  or  invitee  was  considered. 

Exceptions  sustained,  and  the  motion  for  a  new  trial  granted,  with 
costs  to  plaintiff  to  abide  the  event.    Settle  order  on  notice* 

DOWLING,  SMITH,  and  PHILBIN,  JJ.,  concur. 
CLARKE,  P.  J.,  dissents. 


(189  App.  J>iv.  582) 

In  re  SHEEDT. 

SHEEDY  V.  RILEY. 

(Supreme  Court,  Appellate  Division,  First  Department    December  5»  1919.) 

BiABBiAGE  ^=s>13 — Common -LAW  marbiagb  afteb  divobcb. 

Where  wife,  having  secured  divorce  by  constructive  service  without 
knowledge  of  husband,  subsequently  returned  to  husband,  who,  on  hear- 
ing of  divorce,  had  refused  to  recognize  its  validity,  her  living  with  him 
thereafter  In  the  acknowledged  relation  of  husband  and  wife  constituted 
a  common-law  remarriage,  as  effective  as  a  ceremonial  remarriage. 

Appeal  from  Surrogate's  Court,  New  York  County. 

In  the  matter  of  Thomas  F.  Sheedy,  deceased.  On  petition  of 
Minerva  L.  Sheedy  for  letters  of  administration,  in  which  Mary  Jane 
Riley  intervened.  From  a  decree  denying  the  petition,  upon  the 
ground  that  petitioner  was  not  the  widow  of  deceased  (107  Misc.  Rep. 
204,  175  N.  Y.  Supp.  891),  petitioner  appeals.  Reversed,  with  direc- 
tions. 

Argued  before  CLARKE,  P.  J.,  and  LAUGHUN,  SMITH,  MER- 
RELL,  and  PHILBIN,  JJ. 

Armstrong  &  Keith,  of  New  York  City  (Joseph  W.  Murphy,  of 
New  York  City,  of  counsel,  and  John  S.  Keith,  of  New  York  City, 
on  the  brief),  for  appellant. 

John  J.  Dwyer,  of  New  York  City,  for  respondent. 

PER  CURIAM.  This  appeUant  and  Thomas  F.  Sheedy  were 
duly  married  by  a  Catholic  priest  in  1885.  They  lived  together  un- 
til about  1890,  at  which  time  they  had  a  quarrel  and  separated.  The 
appellant  went  to  Chicago,  and  there  obtained  a  decree  of  divorce 
on  the  ground  of  his  cruel  and  inhuman  treatment.  This  decree  of 
divorce  was  obtained  upon  service  of  the  summons  by  publication. 
The  parties  had  a  child,  which  was  about  four  years  old  in  1890. 
Thomas  F.  Sheedy  had  no  notice  of  the  proceeding,  and  was  first 
informed  of  the  decree  by  letter  from  the  appellant.  He  refused 
to  recognize  the  validity  of  the  divorce,  and  wrote  to  the  appel- 
lant several  letters,  asking  her  to  come  back  to  him  and  remain  his 
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wife^  recognizing  his  faults,  and  claiming  that  he  was  not  alone  at 
fault.    In  one  letter,  dated  November  23,  1890,  he  says: 

"I  have  written  this  letter,  and  want  you  to  answer  me  at  onoe,  If  you  are 
willing  to  remain  my  wife." 

Another  letter  was  written  upon  November  26th,  in  which  he 
says: 

"I  want  you  to  be  to  me  what  you  have  been  this  past  five  years,  my  wife. 
Can  a  man  say  fairer?" 

In  response  to  these  letters  the  appellant  came  back  to  Sheedy 
and  lived  with  him  in  New  York  state  for  three  years  as  his  wife. 
In  these  letters  Sheedy  showed  great  affection  for  the  child,  and  also 
great  affection  for  the  appellant.  During  the  three  years,  not  only 
did  they  live  as  husband  and  wife,  but  they  acknowledged  themselves 
as  such,  visiting  his  relatives  and  others  in  that  acknowledged  re- 
flation. During  the  three  years  the  child  died,  and  some  time  later, 
after  another  quarrel  between  the  parties,  the  appellant  again  left 
Sheedy  and  went  to  Chicago.  In  1906  she  had  not  heard  from 
Sheedy  for  many  years,  and,  meeting  a  friend  of  Sheedy's  upon  the 
street,  was  told  that  Sheedy  was  dead.  After  this  she  married  one 
Doyle,  and  lived  with  him  as  his  wife  until  1916,  at  which  time  she 
discovered  that  Sheedy  was  still  alive.  She  immediately  applied 
for  an  annulment  of  her  marriage  with  Doyle,  and  the  decree  was 
granted.  Thereafter  she  saw  more  or  less  of  Sheedy,  living  with 
him  part  of  the  time,  living  four  months  with  him  at  the  Hotel  Bres- 
lin.  New  York,  as  his  wife,  Uving  with  him  in  Washington,  and  go- 
ing South  with  him.  Sheedy  was  a  sick  man  for  a  couple  of  years 
prior  to  his  death.  He  died  in  a  hospital  in  New  York,  at  which 
time  the  appellant  was  not  with  him,  nor  had  she  lived  with  him  after 
they  left  Washington,  and  she  had  gone  back  to  Chicago,  as  the 
nurse  says,  for.  the  expressed  purpose  of  selling  her  furniture. 

Upon  these  facts  we  are  of  opinion  it  must  be  held  that  the  ap- 
pellant is  the  widow  of  Sheedy.  The  divorce  in  Chicago  in  1890  was  ob- 
tained without  personal  service  of  the  summons  upon  Sheedy.  He 
had  consistently  refused  to  recognize  that  as  a  divorce.  Even  if  the 
appellant  herself  would  otherwise  be  held  estopped  from  claiming 
that  the  court  was  without  jurisdiction,  her  living  with  Sheedy  there- 
after for  three  years  in  the  acknowledged  relation  of  husband  and 
wife  would  constitute  at  common  law  a  remarriage  within  this  state, 
which  would  be  as  effective  as  a  ceremonial  remarriage.  There  is 
no  evidence  that  she  at  any  time  after  1893  made  any  claim  under 
her  decree  of  divorce  made  in  1890.  Whatever  her  life  may  have 
been,  there  is  nothing  in  the  evidence  to  impair  the  effect  of  her  living 
with  Sheedy  in  this  state  as  his  wife  from  1890  to  1893,  constituting, 
if  necessary  so  to  hold,  a  remarriage  of  the  parties. 

The  decree,  therefore,  should  he  reversed,  and  the  surrogate  di- 
rected to  issue  to  her  letters  of  administration,  if  she  be  otherwise 
found  competent  to  act.    Costs  of  appeal  to  appellant.    Order  filed. 
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(109  Misc.  Bep.  411) 

BOSENSTEIN  et  al.  ▼.  FABISH  CO.,  Inc. 

(City  CJourt  of  Kew  York,  Trial  Term.    November  3,  1919.) 

L  Saxes  <e=»85(2) — Contbact  excusing  delivebies  fob  "shobtage  of  xabob*' 

CONSTBUED. 

A  sale  contract  provision  that,  if  the  production  of  a  certain  mill 
should  be  curtailed  during  the  time  for  delivery  by  "strikes,  lockouts  to 
counteract  strikes,  shortage  of  labor,"  etc.,  '^deliveries  shall  be  made  pro- 
portionate to  the  production,"  construed  as  meaning  that  the  '.'shortage  of 
labor"  excusing  performance  must  result  from  strikes  under  the  rule  of 
ejusd^n  generis,  that,  where  an  enumeration  of  specific  things  is  followed 
by  some  more  general  word  or  phrase,  the  latter  will  be  held  to  refer  to 
things  of  the  same  kind. 

[Ed.  Note.— For  other  definitions,  see  Words  and  Phrases,  First  and 
Second  iSeries,  Shortage.] 

2.  Sales  (&=>54 — Contract  constbued  most  stbongly  against  ubaweb. 

Where  a  sale  agreement  was  prepared  in  defendant's  language  and  ac- 
cepted by  plaintiff,  relying  upon  assurance  that  merchandise  would  be 
delivered  at  time  fixed,  if  the  meaning  is  doubtful,  it  must  be  construed 
most  favorably  to  plaintiff,  and  words  must  be  given  the  tneaning  which 
defendant  ought  to  have  reasonably  understood  plaintiff  would  put  upon 
them. 

Action  by  Morris  Rosenstein  and  another,  doing  business  under  the 
firm  name  of  Morris  Rosenstein  &  Bro.,  against  the  Farish  Company, 
Incorporated,  a  corporation.  Directed  verdict  for  plaintiffs,  and  de- 
fendant moves  for  new  trial.    Motion  for  new  trial  denied. 

I.  Gainsburg,  of  New  York  City,  for  the  motion. 
Olcott,  Bonynge,  McManus  &  Ernst,  of  New  York  City  (Terence  J. 
McManus,  of  New  York  City,  of  counsel),  opposed. 

FINELITE,  J.  At  the  close  of  the  entire  case  the  plaintiffs  moved 
for  a  direction  of  a  verdict  in  their  favor,  which  was  granted.  The 
defendant  thereupon  moved  for  a  new  trial  upon  the  ground  that  the 
defendant  was  precluded  from  offering  evidence  in  reference  to  what 
was  intended  to  be  conveyed  by  certain  agreements  mentioned  in  the 
contract,  in  so  far  as  it  applied  to  the  interpretation  of  the  conditions 
mentioned  in  the  agreement  entered  into  between  the  respective  par- 
ties. 

[1]  The  agreement,  in  so  far  as  it  applies  to  the  question  involved, 
reads  as  follows : 

"Memorandum  of  Sale.  The  Farish  Company,  Commission  Merchants, 
110  Worth  Street,  New  York.  Telephone  Worth  5334.  March  1,  1918.  Oraer 
No.  48  ERV.  Sold  to  Morris  Rosenstein  &  Bro.,  65  Bleecker  St.,  New  York 
City.  Quantity,  about  60,000  yds.  lawns.  Count,  56x52.  Width,  39".  Weight, 
.  not  lighter  than  8.00.  Quality,  first  quality  D/C  as  far  as  practicable.  Price, 
9%  cents.  Terms,  net  10  days.  Delivery,  half  each  September  and  October, 
equal  weekly.  At  mill  door  with  freight  Alice,  to  N.  Y.,  not  exceeding  45  cents. 
OWT.  Shipping  Directions,  later.  Goods  on  this  order  to  be  billed  when 
ready  for  shipment,  which  will  then  be  tendered  to  transportation  company, 
and  if  refused  will  be  held  at  mill  or  in  storage  subject  to  your  instructions. 
If  the  production  of  the  Qaston  mill  should  be  curtailed  during  the  time  above 
named  by  strikes,  lockouts  to  counteract  strikes,  shortage  of  labor,  or  any 

^saVor  other  cases  see  Bamo  topic  St  KEY- NUMBER  in  all  Key-Numbered  Digests  ft  Indezot 
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casualty  or  aoddeni  or  bankrupicy  or  insolvenoy  of  the  mlU,  deUveries  9haU 
be  made  proportionate  to  the  production.  The  Farish  Company,  SeUlng  Agent, 
per  [Signed]  J.  W.  Valentine.   HMS."    (The  italics  are  mine.) 

On  the  trial  hereof  it  appeared  from  the  facts  herein  that  the  defend- 
ant breached  and  violated  said  agreement  by  failing  and  omitting  to 
make  the  deliveries  in  Said  agreement  specified  at  the  times  therein 
named,  and  had  delivered  of  said  60,000  yards  only  20,366  yards  there- 
of, leaving  undelivered  39,634  yards  of  said  merchandise,  which  they 
have  omitted  and  refused  to  deliver  though  delivery  thereof  had  been 
demanded.  It  appears  further  that  the  current  market  place  of  said 
merchandise  at  the  place  and  respective  times  at  which  by  the  terms 
of  said  agreement  it  should  have  been  delivered  was  15  cents  per  yard. 
Thereupon  the  plaintiffs  demanded  an  affirmative  judgment  in  the  simi 
of  $2,000,  which  the  court  directed  in  their  favor. 

The  defendant  contends  that  it  was  entitled  to  introduce  testimony 
which  it  sought  to  introduce  with  respect  to  the  labor  conditions  at  the 
mill,  and  that  it  was  error  to  exclude  such  testimony.  The  court  re- 
fused to  allow  such  testimony  to  be  offered,  holding  that  the  language, 
"shortage  of  labor  or  any  casualty  or  accident,"  was  controlled  in  its 
meaning  by  the  language  which  preceded  it,  namely,  "if  the  production 
of  the  Gaston  mill  should  be  curtailed  *  *  *  by  strikes,  lockouts 
to  counteract  strikes."  As  a  phrase  standing  in  connection  with  other 
expressions,  "shortage  of  labor*'  modifies  the  provision  for  strikes  as 
used  parenthetically  in  relation  to  it,  meaning  thereby  that  shortage 
of  labor  resulting  from  strikes  was  to  operate  as  an  excuse  for  delay. 
Any  other  construction  would  be  doing  violence  to  the  language  used 
and  to  the  intention  of  the  parties  as  evidenced  by  the  instrument  As 
this  provision  even  contains  no  stipulation  limiting  shortage  of  labor 
as  an  excuse  only  when  not  within  defendant's  control,  it  is  therefore 
manifest  that  the  parties  could  not  be  imputed  with  having  had  in  mind 
any  such  definition  or  interpretation  of  the  words  "shortage  of  labor" 
as  applicable  to  this  contract.  The  parties  provided  against  strikes  and 
lockouts  to  counteract  strikes,  and  nothing  else,  and  could  have  meant 
but  that  shortage  of  labor  resulting  from  strikes  should  excuse  non- 
performance. This  interpretation  may  be  given  to  the  provision  of  the 
contract,  even  without  invdcing  the  rule  of  ejusdem  generis.  As  we 
must  construe  this  provision  In  the  agreement  as^to  the  words  used  first, 
it  is  general  in  terms  and  should  be  construed  under  the  rule  of  ejusdem 
generis.  The  doctrine  under  this  rule  is  that,  where  an  enumeration  of 
specific  things  is  followed  by  some  more  general  word  or  phrase,  such 
general  word  or  phrase  is  to  be  held  to  refer  to  things  of  the  same  kind. 
This  rule  ordinarily  limits  the  meaning  of  general  words  to  things  of 
the  same  class  as  those  enumerated  under  them. 

By  the  application  of  this  maxim,  which  is  only  an  illustration  or 
specific  application  of  the  broader  maxim,  "noscitur  a  sociis,"  general 
and  specific  words  which  are  capable  of  an  analogous  meaning,  being 
associated  together,  take  color  from  each  other,  so  that  the  general 
words  are  restricted  to  a  sense  analogous  to  the  less  general.  But  it 
has  never  been  supposed  that  the  rule  required  the  rejection  of  the  gen-* 
eral  terms  entirely,  but  only  that  they  should  be  restricted  to  cases 
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of  the  same  kind  as  those  expressly  enumerated.  But  in  statutory  con- 
struction it  must  yield  to  another  salutary  rule  of  construction,  viz. 
that  every  part  of  a  statute  should,  if  possible,  be  upheld  and  given  its 
appropriate  force.  This  rule  in  statutory  construction  is  by  no  means 
a  rule  of  universal  application,  and  its  use  is  to  carry  out,  not  to  defeat, 
the  legislative  intent.  When  it  can  be  seen  that  the  particular  word  by 
which  the  general  word  is  followed  was  inserted,  not  to  give  a  coloring 
to  the  general  word,  but  for  a  distinct  object,  and  then  to  carry  out  the 
purpose  of  the  statute,  the  general  word  ought  to  govern.  It  is  a  mis- 
take to  allow  the  "ejusdem  generis"  rule  to  pervert  the  construction. 
It  has  further  been  held  in  13  C,  J.  p.  537,  §  SOI,  as  follows: 

**Tbe  court  will  restrict  the  meaning  of  general  words  by  more  speciflo  and 
particular  descriptions  of  the  subject-matter  to  which  they  are  to  apply.  Thus 
general  words  following  particular  or  specific  terms  are  restricted  in  meanmg 
to  those  things  or  matters  which  are  the  same  kind  as  those  first  mentioned. 
And  in  like  manner  general  expressions  will  be  restricted  by  particular  de- 
scriptions or  additicms  foUowing  them." 

In  a*  note  to  the  aforementioned  section  the  reason  for  the  rule  is 
given  as  follows : 

**The  rule  'that  particularization  followed  by  general  expression  will  ordi- 
narily be  restricted  to  the  former  is  based  on  the  fact  in  human  experience 
that  usually  the  minds  of  parties,  are  addressed,  specially  to  the  particulariza- 
tion, and  that  the  generalities,  though  broad  enough  to  comprehend  other  fields 
if  they  stood  alone,  are  used  in  contemplation  of  that  upon  which  the  minds 
of  the  parties  are  centered/  To  the  same  effect  see  Holbnan  t.  Eastern  Wis. 
E.  B.,  etc  Co.,  134  Wis.  603,  607  [115  N.  W.  383]." 

In  Thaddeus  Davids  Co.  v.  Hoffman-La  Roche  Chemical  Works,  178 
App.  Div.  855,  166  N.  Y,  Supp.  179,  in  construing  the  following  clause 
in  a  contract  for  the  sale  of  carbolic  acid,  in  said  clause  it  was  stated 
by  the  court:  "Contingencies  beyond  our  control,  fire,  strikes,  acci- 
dents to  our  works  or  to  our  stock  or  change  in  tariff,  will  allow  us  to 
cancel  this  contract  or  any  part  of  the  same  at  our  option" — does  not 
relieve  said  company  from  liability  on  the  ground  that  loreign  coun- 
tries from  which  it  obtained  its  supply  of  carbolic  acid  have  placed  an 
embargo  on  its  exportation  since  the  outbreak  of  the  war,  especially 
where  the  purchaser  offers  to  accept  the  domestic  carbolic  acid.  The 
reasonable  construction  of  the  contract  is  to  be  found  in  applying  to  it 
the  rule  ejusdem  generis,  and  the  wc?rds  "fire,  strike,  accidents  to  our 
works  or  to  our  stock  or  change  in  tariff"  must  be  held  to  limit  and 
qualify  the  "contingencies  beyond  our  control,"  and  to  confine  the  hap- 
pening which  would  justify  the  cancellation  of  the  contract  to  those 
of  a  like  nature  to  the  one  enumerated,  which  do  not  include  an  em- 
bargo. 

In  Haber  v.  S.  A,  Jacobson  Co.,  185  App.  Div.  650,  173  N.  Y.  Supp. 
524,  Blackmar,  J.,  writing  for  the  court,  said  it  was  held  that  the  essen- 
tial elements  of  executory  contracts  for  the  sale  of  goods  are  an  obliga- 
tion on  the  part  of  the  vendor  to  deliver  goods  of  a  certain  description 
to  the  vendee  at  some  future  time,  and  on  the  part  of  the  vendee  to 
accept  and  pay  for  the  same.  Such  contracts  should  not  be  interpreted 
to  give  the  seller  control  over  those  obligations,  providing  it  may  rea- 
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sonably  be  interpreted  as  giving  him  protection  against  contingencies 
over  which  he  has  no  control.  Where  a  broker's  memorandum  of  an 
executory  contract  for  the  sale  of  goods  contained  no  condition  except 
the  words  "subject  to  being  unsold,"  and  the  written  confirmation  by 
the  seller,  after  acknowledging  the  receipt  of  a  wire  from  their  Western 
house  to  the  effect  that  the  order  had  been  booked  and  that  prompt  ship- 
ment would  be  madej  was  followed  by  the  words,  "subject  to  safe  and 
sound  arrival,"  and  it  appeared  that  the  goods  were  to  come  from  Wis- 
consin, and  at  the  time  there  was  great  demoralization  in  the  transpor- 
tation service,  which  led  to  the  government's  taking  over  control  of 
the  railroads,  it  should  be  held  that  the  quoted  words  were  inserted  to 
protect  the  seller  against  risk  of  transportation,  and  that  it  is  prima 
facie  bound  to  complete  the  contract.  In  order  to  discharge  itself 
from  the  obligation  the  seller  must  show  a  failure  of  sound  and  safe 
arrival ;  "no  arrival,  no  sale,"  also  renders  the  seller  prima  facie  bound 
to  complete  the  same.  The  intent  that  the  seller  shall  ship  the  goods 
in  question  is  as  strongly  indicated  in  the  contract  by  the  statement  that 
it  was  instructing:  its  Western  house  to  make  prompt  shipment  as  it 
would  have  been  had  the  contract  read,  "goods  to  be  shipped  promptly 
to  our  Western  house."  In  determining  whether  cases  in  which  the 
words  "to  arrive"  or  "on  arrival"  are  held  to  import  into  the  contract 
a  condition  precedent,  so  that  the  obligation  of  the  vendor  is  dependent 
on  arrival,  should  be  applied  to  modern  business  contracts,  the  chang- 
ed conditions  should  be  considered. 

"Held,  further,  that  defeDdant  was  bound  in  lo^ood  faith  to  the  fulfillment  of 
the  contract.  The  Intent  of  the  parties  was  that  it  should  be  relieved  if 
through  fault  of  the  carrier  the  goods  did  not  arrive  safe  and  sound.  The 
evidence  on  this  subject  was  in  defendant's  own  possession.  It  has  failed  to 
show  that  the  nonarrival  of  the  goods  was  due  to  causes  other  than  its  own 
act,  neglect,  or  fault ;  therefore  the  Judgment  was  right,  and  the  order  upon 
the  Judgment  in  favor  of  the  plaintiff  was  affirmed." 

[2]  The  agreement  involved  herein  has  been  prepared  by  the  de- 
fendant and  was  accepted  by  the  plaintiff,  relying  upon  the  assurance 
that  the  merchandise  would  be  delivered  at  the  time  as  fixed  in  said 
agreement,  and  since  the  agreement  is  in  the  language  of  the  defendant, 
if  the  meaning  thereof  is  doubtful,  must  be  construed  favorably  to  the 
plaintiff.  Gillet  v.  Bank  of  America,  160  N.  Y.  549,  555,  55  N.  E.  292; 
Marshall  v.  Comm'l  Tr.  Mut.  Ace.  Ass'n,  170  N.  Y.  434,  63  N.  E.  446. 
We  must  also  give  its  words  the  meaning  which  the  defendant  ought 
reasonably  to  have  understood  that  the  plaintiff  would  put  upon  them. 
White  V.  Hoyt,  73  N.  Y.  505,  511 ;  Nellis  v.  Western  Life  Indemnity 
Co.,  207  N.  Y.  320,  332,  334,  100  N.  E.  1119;  Moran  v.  Standard,  211 
N.  Y.  187,  196,  105  N.  E.  1090.  The  defendant  by  its  agreement 
created  a  duty  upon  itself,  which  by  fair  construction  it  was  bound 
to  perform,  and  it  cannot  be  relieved  from  its  performance  by  applying 
different  constructions  to  what  was  intended  by  its  meaning.  Thereup- 
on the  court  was  justified  in  excluding  such  proof  as  the  defendant  de- 
sired to  offer  in  reference  to  the  contingencies  that  may  or  may  not 
arise,  or  did  arise,  which  prevented  the  defendant  from  carr)dng  out 
its  agreement  with  the  plaintiff  by  making  the  deliveries  of  the  mer- 
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chandise  as  called  for  in  said  agreement.  Cameron  v.  City  of  Albany, 
207  N.  Y.  377,  382,  101  N.  E.  162,  49  L.  R.  A.  (N.  S.)  922;  Town  of 
North  Hempstead  v.  Public  Service  Corp'n,  107  Misc.  Rep.  19,  176  N. 
Y.  Supp.  621 ;  Cannistraci  v.  James  Chieves  &  Co.,  165  N.  Y.  Supp. 
933;  Mawhinny  v.  Millbrook  Woolen  Mills,  Inc.,  105  Misc.  Rep.  99, 
172  N.  Y.  Supp.  461,  aflF'd  in  188  Aj)p.  Div.  971,176  N.  Y.  Supp.  910; 
Cooper  et  al.  v.  Mundial  Trading  Co.,  Inc.,  105'Misc.  Rep.  58,  172  N. 
Y.  Supp.  378 ;  B.  P.  Ducas  Co.  v.  Bayer  Co.,  163  N.  Y.  Supp.  32. 

There  was  no  objection  as  to  the  evidence  offered  by  the  plaintiff  as 
to  the  market  value  of  the  goods  and  also  as  to  its  nondelivery.  It  fol-^ 
lows,  therefore,  that  the  evidence  sought  to  be  adduced  upon  the  trial  on 
behalf  of  the  defendant,  such  as  the  shortage  of  labor  due  to  those  caus- 
es mentioned,  were  not  conditions  against  which  the  defendant  is  pro- 
tected by  this  agreement,  and  that  such  evidence,  therefore,  was  proper- 
ly excluded.  I  have  carefully  read  the  authorities  cited  by  the  defend- 
ant, and  from  the  recent  construction  by  our  courts  of  agreements  some- 
what similar  I  fail  to  see  wherein  the  authorities  relied  upon  by  the  de- 
fendant can  be  made  applicable  to  the  question  involved  herein. 

The  motion  for  a  new  trial  must  therefore  be  denied,  to  which  the 
defendant  is  entitled  to  an  exception,  with  a  stay  of  10  days,  and  30 
days  to  make  a  case,  if  he  so  desires,  after  service  of  the  order  entered 
herein.    Settle  order  on  one  day's  notice. 


(109  Misc.  Rep.  469) 

In  re  BEACOM'S  ESTATB* 

(Surrogate's  Court,  New  York  County.    December  8,  1919.) 

Wn^LB  ^s»820(3) — ^Lbgaoies  as  ghabge  on  bbaltt  not  bfsgihoaixt  dxviebd. 
Where  testator,  wbo  owned  only  realty  and  had  mcxiey  in  bank  only  to 
run  his  business  of  renting  and  selling  real  estate,  gave  legacies  aggre- 
gating $5,100  to  children  and  grandchildren,  and  the  residuary  estate  to 
his  widow,  the  general  legacies  to  children  and  grandchildren  were  a 
charge  on  realty  not  specifically  devised,  and  the  execntor,  expressly 
given  a  power  of  sale  of  realty  conditioned  on  a  written  consent  being 
obtained,  had  power  of  sale  over  the  realty  not  specifically  devised. 

In  the  matter  of  the  estate  of  Edward  A.  Beacom.  Proceeding  to 
settle  the  account  of  the  executor.  Executor  determined  to  have  power 
of  sale  over  realty. 

Arthur  Knox,  of  New  York  Gity,  for  executor. 
Henry  Hogeboom,  of  New  York  City  (Lilian  Herbert  Andrews,  of 
New  York  City,  of  counsel),  for  contestants. 
Charles  M.  Bleecker,  of  New  York  City,  special  guardian. 

FOWLER,  S.  In  the  accounting  proceeding  herein  the  only  ques- 
tion to  be  decided  is  whether  certain  pecuniary  legacies  provided  for  by 
the  will  of  testator  were  intended  by  him  to  be  charged  on  and  payable 
out  of  the  proceeds  of  his  real  estate.  The  will  provides  for  legacies 
aggregating  $5,100,  and  his  residuary  estate  is  given  to  his  widow.    The 
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will  does  not  specifically  direct  that  these  legacies  be  charged  on  the  real 
estate,  but  it  contains  a  power  of  sale  in  the  following  terms : 

"Fourteenthly.  I  hereby  nominate,  constitute  and  appoint  my  friends  Arthur 
Knox  and  Roderick  Stephens  executors  of  this  my  wUl,  giving  and  granting 
to  them  or  such  of  them  as  shaU  qualify,  fuU  power  of  sale  over  the  whole  or 
any  part  of  my  property,  real  or  personal,  wheresoever  situate,  with  full  power 
to  make,  execute  and  deliver  good  and  saffldent  deeds  or  conveyances  thereof 
or  any  part  thereof.  They  shall  have  power  of  sale  over  any  of  my  real  estate, 
Including  premises  608  Mott  avenue,  which  may  be  sold,  however,  only  pro- 
vided the  said  Rebecca  M.  Schaeffer  indlviduaUy  shall  give  her  written  consent 
to  the  said  sale." 

The  will  of  the  testator  was  made  in  July,  1907,  and  he  died  in 
March,  1913.  The  widow  of  the  testator  died  after  the  testator.  Evi- 
dence was  given  that  at  the  time  the  testator  made  his  will  he  was  en- 
gaged in  the  business  of  renting  and  selling  real  estate ;  that  he  had  no 
kind  of  personal  property,  bonds  or  stocks ;  that  whatever  money  he 
had  in  bank  was  to  run  his  business,  the  income  of  which  was  near 
$1,000  a  year;  and  that  he  was  simply  able  to  carry  things  along. 

It  appears  by  the  account  of  the  executor  that  the  personal  estate 
amounted  to  $1,184.80,  his  debts  amounted  to  $781.22,  and  the  expenses 
of  administration,  so  far  as  shown  by  the  account  amounted  to  $21720. 
As  a  result  there  will  be  no  personal  estate  out  of  which  to  pay  the  lega- 
cies. 

Decedent  also  left  four  one-family  houses;  one  on  Mott  avenue, 
which  was  devised  to  a  daughter  and  her  husband  for  life,  with  remain- 
der over.  The  other  three  were  on  Walton  avenue,  and  were  not  spe- 
cifically devised. 

The  principal  legacies  were  as  follows:  $2,000  for  the  benefit  of 
four  grandchildren ;  $500  for  the  mother  of  the  grandchildren ;  $1,000 
for  his  daughter,  in  addition  to  $600  he  regarded  he  was  indebted  to  her 
for  advances  to  him;  $1,000  for  an  infant  granddaughter,  not  yet 
named. 

As  I  said  in  Matter  of  Lummis,  101  Misc.  Rep,  258,  at  page  269,  166 
N.  Y.  Supp.  936,  at  page  944: 

*'The  real  question  in  each  case  of  constructioii  seems  to  be  whether  or  not 
the  will,  when  construed  in  the  light  of  extrinsic  circumstances,  evinces  an 
intention  that  the  legatees  should  be  paid  at  all  events.  It  Is  for  that  reascm 
that  throughout  this  case  befbre  me  so  much  stress  has  been  placed  upon  the 
amount  of  personalty  owned  by  the  testator  at  the  time  of  his  testament 
Where  the  personalty  is  grossly  out  of  proportion  to  the  legacies  the  courts  are 
Inclined  to  impose  a  charge  upon  the  land ;  otherwise,  the  wUl  would  be  a  vain 
and  a  useless  act  on  the  part  of  the  testator.  See  McGoldrlck  v.  Bodkin,  140 
App.  Div.  196  [125  N.  Y.  Supp.  101]." 

Under  the  circumstances  in  this  case  the  testator  must  have  known 
that  the  legacies  to  his  children  and  grandchildren  could  not  be  paid 
without  resort  to  the  real  estate  and  I  am  of  the  opinion  that  tliat  was 
his  intention.  See  also  Ely  v.  Megie,  219  N.  Y.  112, 113  N.  E.  800,  and 
Carley  v.  Harper,  219  N.  Y.  295,  114  N.  E.  351. 

I  decide,  therefore,  that  the  general  legacies  are  a  charge  on  the  Wal- 
ton avenue  property,  and  that  the  executor  has  power  of  sale  over  the 
same. 
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(109  Misc.  Bep.  466) 

In  re  YUILL'S  ESTATE. 

(Surrogate's  Court,  New  York  County.    December  9,  1919.) 

1.  EXECUTOB8  AND  ADMINiantATOBS  ^=»469(1) — STTBHOGATB  HAS  JUftKBDICTIOV  TO 

SETTLE  ACCOUNT  OF  BE8IDENT  EXECUTOB  UNDEBi  FOREIGN  WILL. 

Where  the  will  of  a  nonresident  was  probated  within  the  county,  and 
one  of  the  executors  resides  in  the  county,  the  Surron^ate'B  Court  has  Ju« 
rlsdlction  to  settle  accounts  of  such  executor,  under  Code  Civ.  Proc  | 
2510,  subd.  3. 

2.  TausTS  ^=>159 — Qualificationb  of  testamentabt  tbustees  as  to  besi- 

DENCB. 

In  view  of  Code  C3iv.  Proc.  former  section  2820  and  present  section  2641, 
section  2564,  making  nonresident  aliens  incompetent  to  act  as  testa- 
mentary trustees,  is  inapplicable  to  testamentary  trustees  appointed  un- 
der the  will  of  a  nonresident  probated  within  the  county* 
8.  Tbubts  c=>161 — Qualifications  of  trustees  under  will  of  nonbesidsnt. 
Code  Civ.  Proc.  §§  2472-2771,  requiring  testamentary  trustees  to  give 
bonds  and  file  oaths  of  office,  etc.,  is  inapplicable  to  trustees  appointed 
under  the  wills  of  nonresidents. 
4.  Wnxs  ^s»2 — ^Law  of  domicile  qoyksoxb  disposition  of  personal  pbopebtt 
of  nonbesident. 

Where  a  testator,  domlcfled  in  Australia,  left  personal  property  in  this 
country,  the  ultimate  disposition  of  that  property  is  governed  by  the  law 
of  Australia. 

In  the  matter  of  the  estate  of  George  Skelton  Yuill.  ProceediDg  to 
settle  the  accounts  of  an  executor.  Accounts  to  be  approved  and  de- 
cree signed  upon  submitting  proof  of  Australian  law. 

White  &  Case,  of  New  York  City  (Fitzhugh  McGrew,  of  New  York 
City,  of  counsel),  for  executor, 
Daniel  J.  Mooney,  of  New  York  City,  special  guardian. 

FOWLER,  S.  The  testator  was  a  resident  of  Australia,  and  he 
executed  a  will  at  Sydney,  New  South  Wales,  on  April  13,  1917.  The 
will  nominated  four  persons  as  executors  and  trustees.  One  of  them, 
a  Mr,  Lethbridge  has  probated  the  will  in  this  county  on  January  2, 
1919,  and  qualified  as  executor  thereunder.  He  is  now  accounting  for 
his  acts  as  such  executor.  The  other  three  executors  and  trustees  are 
nonresident  aliens,  as  are  all  of  the  beneficiaries  of  the  trusts  created 
under  the  will  of  testator.  Mr.  Lethbridge's  residence  is  given  as  the 
Waldorf-Astoria  Hotel,  this  city.  The  bulk  of  the  estate  consisted  of 
United  Kingdom  of  Great  Britain  and  Ireland  bonds,  which  were  on 
deposit  with  Messrs.  J.  P.  Morgan  &  Co.,  in  this  city.  The  accounting 
executor  has  transferred  $1,529,578.29  to  the  trustees  named  in  the  will 
jointly,  to  provide  trusts  for  Winifreda,  Countess  of  Portarlington, 
for  Ajinie  Turrell,  and  for  Viscount  Carlow,  an  infant. 

The  special  guardian  for  the  infant.  Lord  Carlow,  has  filed  objec- 
tions to  the  account  of  the  executor,  claiming  (1)  that  the  court  has  not 
jurisdiction  of  the  subject-matter  of  this  proceeding;  (2)  that  the  pay- 
ments to  the  testamentary  trustees  named  in  the  will  should  not  be  ap- 
proved, as  the  trustees  are  aliens,  not  residents  of  this  state,  and  in- 
competent under  section  2564  of  the  Code  of  Civil  Procedure  to  act  as 
testamentary  trustees ;  (3)  that  if  the  trustees  be  qualified  to  act  that        ' 
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they  should  give  a  bond  and  file  their  oaths  of  office  as  required  by  the 
Code  of  Civil  Procedure. 

Subdivision  3  of  section  2510,  C.  C.  P.,  provides  that  the  surrogate 
has  jurisdiction  to  direct  and  control  the  conduct  and  settle  the  accounts 
of  executors,  administrators  and  testamentary  trustees.  The  matter 
now  before  me  does  not  come  within  my  judgment  in  Matter  of  Hoyt, 
103  Misc.  Rep.  614,  170  N.  Y.  Supp.  846,  which  was  an  accounting  by 
nonresident  trustees,  so  that  the  rule  laid  down  in  that  case  cannot  ap- 
ply. Besides  Matter  of  Hoyt  was  distinguished  in  People  ex  rel.  Saf- 
ford  V.  Washburn,  lOS  Misc.  Rep.  415,  173  N.  Y.  Supp.  157,  affirmed 
188  App.  Div.  951,  176  N.  Y.  Supp.  833.  Matter  of  Hoyt  has  not 
yet  been  passed  on  by  the  Court  of  Appeals,  and,  until  it  is  the  law, 
cannot  be  regarded  as  settled. 

[  1  ]  This  is  an  accounting  by  an  executor  to  whom  letters  testamen- 
tary issued  upon  the  probate  of  a  will  in  the  Surrogate's  Court  of  this 
county.  The  probate  proceeding  was  original  and  not  ancillary.  The 
authority  of  the  Surrogate  to  settle  the  accounts  of  an  executor  under 
a  will  probated  here  seems  to  be  a  part  of  his  control  of  the  executor 
whom  he  appoints.  The  jurisdiction  of  the  surrogate  to  probate 
the  will  of  a  nonresident  and  to  settle  his  estate  does  not  include 
the  taking  charge  of  the  testamentary  trusts  created  in  his  will,  but 
the  accounting  of  the  executor  under  the  will  of  a  nonresident  probat- 
ed in  this  county  is  projperly  before  me.  The  first  objection  is  over- 
ruled. 

[2]  Prior  to  the  revision  of  the  Code  of  Civil  Procedure  in  1914 
nonresident  aliens  were  competent  to  serve  as  trustees.  Matter  of  Rip- 
ley, 101  Misc.  Rep.  465,  167  N.  Y.  Supp.  162.  Under  the  old  Code 
(section  2612)  a  nonresident  alien  became  incompetent  to  serve  as  an 
executor.  Under  the  new  Code  (section  2564)  an  alien  not  an  inhabi- 
tant of  this  state  is  not  competent  to  serve  either  as  an  executor,  ad- 
ministrator, testamentary  trustee,  or  guardian.  Former  section  2820 
provided  that  the  provisions  of  the  title  in  reference  to  trustees  (title 
6,  c.  18)  applied  to  a  trust  created  by  the  will  of  a  resident  of  the  state. 
Present  section  2641  of  the  Code  makes  the  provisions  of  the  whole 
of  chapter  18  applicable  to  a  trust  created  by  the  will  of  a  resident  of 
the  state.  It  may  be  observed  that,  upon  the  revision  of  the  Code  pro- 
visions relative  to  trustees,  the  word  "title"  was  changed  to  the  word 
"chapter,"  but  there  seems  to  be  no  provision  in  the  present  Surrogate's 
Code  relative  to  trustees  appointed  by  the  will  of  a  nonresident.  It  fol- 
lows that  the  words  "testamentary  trustee,"  in  section  2564,  C.  C,  P., 
do  not  apply  to  testamentary  trustees  appointed  under  the  will  of  a  non- 
resident probated  in  this  county.  In  other  words,  the  new  act  would 
seem  to  apply  only  to  trusts  created  by  the  wills  of  residents  of  the 
state.  While  the  provisions  of  section  2564,  C.  C.  P.,  are  general  in 
character,  these  provisions  are  limited  by  section  2641,  C.  C.  P.,  which 
follows,  and  which,  as  noted  above,  included  only  trustees  appointed 
in  the  will  of  a  resident.  Formerly  the  surrogate  had  no  jurisdiction 
over  the  trusts  created  in  the  will  of  a  nonresident,  and,  in  the  absence 
of  affirmative  legislation  to  the  contrary,  the  new  act  cannot  be  held 
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to  have  changed  the  law  in  that  respect.  For  the  above  reasons  the  sec- 
ond objection  must  be  overruled. 

[8J  As  to  the  third  objection,  I  also  hold  that  the  provisions  of 
chapter  18  of  the  Code  of  Civil  Procedure  respecting  the  qualification 
of  trustees  apply  only  to  trustees  appointed  under  the  will  of  a  resident, 
and  do  not  apply  to  trustees  appointed  under  the  wills  of  nonresidents. 

The  third  objection  is  consequently  overruled. 

Trustees  derive  their  authority  from  the  will.  Matter  of  Kennedy, 
106  Misc.  Rep.  at  page  219, 174  N.  Y.  Supp.  429 ;  Matter  of  Ripley,  101 
Misc.  Rep.  468,  167  N.  Y.  Supp.  162;  In  re  Shonts'  Will,  178  N.  Y. 
Supp.  762,  The  executor  has  paid  over  the  trust  funds  to  the  trustees 
appointed  by  the  will  of  testator  as  directed  therein. 

[4]  The  will  does  not  appear  to  have  been  probated  in  Australia, 
which  was  the  domicile  of  testator.  The  laws  of  that  coimtry,  the 
domicile  of  the  testator,  govern  the  ultimate  disposition  of  the  property 
of  the  testator,  all  of  which  is  personalty.  Proof  should  be  submitted 
at  once  of  the  law  of  Australia  respecting  the  payment  by  the  executor 
of  the  trust  funds  to  the  trustees.  Upon  the  submission  of  that  proof, 
and  proof  of  the  compliance  therewith  by  the  accountii^  executor, 
the  accounts  will  be  approved  and  the  decree  signed. 


(lOe  Misc.  Bep.  507) 

TRIPP  V.  STATB. 

(Court  of  Claims  of  New  York.    December  3,  1919.) 

1.  LlCBMSBB  ^=»50 — COMBTRUOnON  OF  LICENSE  TO  DEPOSIT  SPOIL. 

A  release  granting  and  conveying  to  the  state  and  its  contractors  the 
right  to  enter  upon  releasor's  lands  and  to  deposit  thereon  dirt,  etc.,  upon 
condition  •*that  the  top  surface  of  the  spoU  to  be  deposited  as  aforesaid 
shall  not  extend  above  the  elevation  of  the  natural  ground  contiguous 
with  the  limit  line  of  the  deposited  material,"  did  not  require  the  state  to 
so  fill  and  grade  releasor's  lands  as  that,  when  completed,  there  would 
be  a  gradual  slope  from  the  upper  limit  to  the  water  surface  of  river 
being  dredged. 

2.  Licenses  ^=:»50 — Construction  op  license  to  deposit  spoil. 

A  release  of  damages,  granting  the  state  the  right  to  deposit  dirt  upon 
releasor's  land,  on  condition  **that  the  spoil  when  deposited  shall  be 
leveled  and  trimmed  to  substantially  even  and  continuous  planes,"  did  not 
require  that  the  state  make  a  lawn  upon  the  spoil  area,  and  It  was  suffi- 
cient that  the  spoil  was  substantially  level,  even,  and  smooth. 

Claim  by  Sylvester  B.  Tripp  against  the  State.  Claim  dismissed 
on  the  merits. 

Frank  H.  Cronkhite,  of  Ft.  Edward,  for  claimant. 
Edward  M.  Brown,  Deputy  Atty.  Gen.,  for  the  State. 

SMITH,  J.  I  think  the  evidence  in  this  case  fairly  shows  a  sub- 
stantial compliance  by  the  state  with  the  conditions  upon  which  the 
state  and  its  contractors  were  permitted  by  claimant  to  deposit  spoil 
on  his  land,  as  expressed  in  the  release  dated  August  6,  1918.  That 
instrument  in  terms  granted  and  conveyed  to  the  state  and  its  con- 

4^s»For  other  cases  see  same  topic  &  KET-NUMBER  in  all  Key-Numbered  Digests  6  Indexes 
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tractors  the  right  to  enter  upon  the  claimant's  lands  and  to  deposit 
thereon  dirt  and  other  materials  to  be  excavated  from  the  Hudson 
river,  and  released  and  discharged  the  state  and  its  contractors  of  and 
»from  any  and  all  liability  and  damages  and  claims  for  damages  or 
compensation  growing  directly  or  indirectly  out  of  the  use  or  occupancy 
of  said  lands  for  the  purposes  aforesaid,  or  out  of  the  deposit  there- 
on of  spoil  or  materials  excavated  in  the  course  of  the  construction 
of  the  Barge  Canal  terminal. 

The  grant  and  release  is  stated  to  be  given  upon  the  following  terms 
and  conditions,  viz. : 

"(1)  That  the  top  surface  of  the  spoU  to  be  deposited  as  aforesaid  shall 
not  extend  above  elevation  of  the  natural  ground  contiguous  with  the  limit 
line  of  tbe  deposited  material. 

"(2)  That  the  spoil  when  deposited  shall  be  leveled  and  trimmed  to  sub- 
stantially even  and  continuous  planes." 

[1]  Claimant  contends  that  the  language  above  quoted  required  the 
state  and  its  contractors  to  so  fill  and  grade  claimant's  land  as  that, 
when  completed,  there  would  be  a  gradual  slope  from  the  highway  to 
the  water  surface  of  the  river,  and  it  is  conceded  that  this  has  not 
been  done.  This  contention  of  claimant  cannot  be  sustained.  No 
condition  is  imposed  by  the  release  for  filling  to  any  particular  ele- 
vation at  any  part  of  claimant's  property  or  for  any  particular  slope, 

[2]  There  is  no  evidence  that  the  spoil  at  any  point  extends  above 
the  elevation  of  the  natural  ground  contiguous  with  it,  and  it  does  ap- 
pear that  the  spoil  as  deposited  lies  in  substantialljr  even  and  contin- 
uous planes  and  substantially  level.  The  state  and  its  contractors  were 
not  required  to  make  a  lawn  upon  this  spoil  area.  The  lands  upon 
which  the  spoil  was  to  be  placed  were  lowlands,  frequently  overflowed 
by  the  waters  of  the  river.  It  was  manifestly  to  the  advantage  of 
claimant  to  have  them  filled  in  and  raised  up,  so  as  to  make  them  avail- 
able of  some  practical  use.  Claimant  consented  that  this  be  done  by 
the  state's  contractors  by  dredging  from  the  river  soil  and  other  ma- 
terial with  the  character  of  which  he  was  familiar. 

The  filling  has  been  accomplished  and  the  surface  of  the  lands  raised 
to  an  elevation  of  about  13  feet  above  low- water  level.  It  would  seem 
that  this  must  ncpessarily  have  made  his  lands  more  valuable.  Claim- 
ant lived  on  lands  adjacent  to  tlie  parcel  in  question  while  the  work 
was  going  on,  and  made  no  complaint  to  any  state  authority  that  the 
work  was  being  left  in  an  unfinished  state  until  the  spring  following 
the  completion  of  the  work.  He  now  complains  that  the  fill  was  not 
smoothed  off  to  his  satisfaction,  and  spesics  of  "holes"  and  **hum- 
mocks" ;  but  the  cross-section  drawing  made  by  the  engineer  for  the 
state  indicates  that  the  fill  is  substantially  smooth,  even,  and  level,  and 
the  engineer  has  testified  that  that  is  the  condition  in  which  the  fill 
was  left.       We  so  find  upon  all  the  evidence. 

The  claim  should  be  dismissed  upon  the  merits, 

ACKERSON,  P.  J.,  concurs. 


GooqIc 
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MEMORANDUM  DECISIONS 


Hob^rt  ADAMSON,  as  Fire  Coin'r,  etc, 
Reapt,  V.  Edward  H.  PRENTICE  et'  al.,  as 
Kx'rs,  etc.,  Applts.  (Supreme  Court,  Appellate 
Division,  First  Department.  November  28, 
1919.)  Judgment  affirmed,  with  costs.  No 
opinion.     Order  filed. 


A-  D.  GBANGEE  COMPANY,  respondent, 
▼.  UNIVERSAL  MACHINERY  COOTORA- 
TION,  Ltd.,  appellant.  (Supreme  Court,  Ap- 
pellate Division,  Second  Department  October 
3,  1019.)  The  contract  was  not  closed  bj  the 
maroonigram  sent  by  defendant  to  plaintiff  on 
Kovember  8^  1915.  That  read:  '^We  accept 
your  proposal  two  hundred  Fairbanks  type 
eishteen-inch  swing  nine-foot  bed.  Official  or- 
der foUows."  The  official  order  was  therefore 
part  of  the  commonication.  This  bj  its  terms 
propoeed  sereral  changes  as  conditions  to  the 
contract.     It  amounted  therefore  to  a  counter 

{>roposaL  The  letters  and  messages  that  fol- 
owed  resulted  in  a  final  agreement,  and  the 
contract  is  found  in  the  letters,  cables,  and 
marconigrams  that  passed  between  the  parties, 
being  Plaintiffs  Exhibits  1  to  44,  inclusive. 
The  official  order  was  for  100  lathes  only,  and 
contained  the  following  clause,  which  became  an 
element  of  the  contract:  "This  order  is  to  be 
follwed  by  a  similar  order  for  100  lathes 
equipped  as  above,  when  50  of  the  first  order 
have  been  delivered,  according  to  contract." 
The  interpretation  of  the  contract  is  that  it  is 
for  20O  lathes,  but  that  the  obligation  to  give 
the  order  for  the  second  100  is  conditioned  on 
50  of  the  first  order  being  delivered  according 
to  contract  There  is,  therefore,  in  the  case  a 
question  of  fact  whether  the  60  delivered  were 
according  to  contract  The  acceptance  of  them 
by  defendant  is  evidenced  by  way  of  admission 
that  they  were  according  to  contract,  but  is  not 
conclusive.  It  was  error,  therefore,  to  reject 
the  evidence  on  this  point  contained  in  the  dep- 
osition of  the  witness  Selbach  and  offered  by 
defendant  The  invalid  reason  given  by  defend- 
ant lor  terminating  the  contractr-i.  e.,  that  it 
was  optional  with  it  to  order  the  second  100— 
did  not  estop  it  from  showing  other  facts  justi- 
fying its  action.  The  evidence  contained  in  the 
deposition,  that  specifications  were  mailed  by 
defendant  to  plaintiff,  was  sufficient  to  require 
their  admission  as  evidence,  if  they  were  ma- 
terial and  relevant  to  the  issue  raised  by  the 
pleading ;  but,  as  they  are  not  contained  in  the 
case,  we  cannot  pass  on  their  relevancy.  This 
must  be  determined  on  the  new  trial  granted, 
and  if  they  are  admitted  a  question  of  fact  will 
be  presented  whether  they  were  received  by 
plaintiff.  The  third,  fourth,  fifth,  sixth,  and 
eighth  findings  of  fact  are  reversed,  and  in  their 
place  this  court  makes  the  following  finding  of 
fact:  "The  contract  between  the  parties  1b 
contained  in  Plaintiffs  Exhibits  1  to  44,  inclu- 
sive, which  are  made  a  part  of  this  finding  as  if 


written  at  length  herein.*  The  Interpretation 
of  the  contract  and  the  admissibility  of  the  ex- 
cluded evidence  thereupon  becomes  a  question 
of  law.  Judgment  reversed,  and  new  trial 
granted,  costs  to  abide  the  event  Jenks,  P.  J., 
and  Mills,  Rich,  Blackmar,  and  Kelly,  JJ..  con- 
cur. Settle  order  before  i^r.  Justice  Blackmar. 
See,  also,  179  App.  Div.  858,  165  N.  Y.  Supp. 


A.  D.  GRANGER  COMPANY,  respondent, 
v.  UNIVERSAL,  MACHINERY  CORPORA- 
TION, Ltd.,  appellant.  (Supreme  Court,  Ap- 
pellate Division,  Second  Department  Novem- 
ber 7,  1919.)  Motion  for  reargument,  upon  the 
question  whether  defendant  waived  tne  defense 
that  the  first  50  machines  did  not  comply  with 
the  contract,  granted,  and  case  set  down  for 
Tuesday,  December  2, 1919. 


Andrew  W.  AHERN,  respondent,  ▼.  Howard 
B.  WHEELER,  appellant  (Supreme  Court,  Ap- 
pellate Divislon«  Second  Department  October 
10,  1919.)  Judgment  and  order  of  the  County 
Cojart  of  Kings  County  affirmed,  with  costs. 
No  opinion.  Mills,  Rich,  and  Kelly,  JJ.,  con- 
cur. Jenks,  P.  J.,  and  Jaycox,  J.,  vote  to  re- 
verse, upon  the  ground  of  the  indivisibility  of 
the  account 


Amedeo  AJELLO,  Applt,  t.  Larnr  J.  MAR- 
GULIBS,  Respt.  (Supreme  Court,  AppeUate 
Division,  First  Department  November  7, 
1919.)  Judgment  and  order  affirmed,  with  costs. 
No  opinion.    Order  filed. 


Girolamo  ALESI  and  Rosaria  Alesi,  respond- 
ents, V.  Ignazio  LA  SALA  and  Maria  La  Sala, 
appellants.  (Supreme  Court,  Appellate  Divi- 
sion, Second  Department  November  21,  1919.) 
Motion  to  dismiss  appeal  granted,  for  failure  of 
appellants  to  comply  with  rule  12  of  this  court, 
with  $10  costs,  with  leave,  however,  to  apply 
to  reinstate  the  appeal  on  compliance  with  said 
rule,  by  showing  tiiat  the  same  Is  meritorious. 


William  F.  ALLEIN,  as  Receiver,  etc.,  Respt., 
V.  Peter  T.  WATT,  Applt  (Supreme  Court, 
Appellate  Division,  First  Department.  Novem- 
ber 21,  1919.)  Judgment  affirmed,  with  costs. 
No  opinion.    Order  filed. 


Dominick  ANQIULO  v.  Jacob  BRUCK  et 
al.  (Supreme  (3ourt,  Appellate  Division,  First 
Department  November  14,  1919.)  Motion  to 
dismiss  appeal  granted,  with  $10  costs.  Order 
filed. 
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ANTQNrO  RBAI/TY  CORPORATION, 
Applt,  V.  CITY  OF  NEW  YORK.  Resot.  (Su- 
preme Court,  .Appellate  Division,  First  Depart- 
ment. October  17,  1919.)  Order  modified,  by 
allowing  amended  answer  to  be  served  within 
6  days,  upon  payment  of  all  costs  to  date. 
Plaintiff  is  given  leave  to  discontinue  the  ac- 
tion within  5  days  from  service  of  the  order  to 
be  entered  hereon,  without  costs.  No  opinion. 
Pbilbin,  J.,  dissents.     Settle  order  on  notice. 


Eva  APPBIi,  respondent,  v.  Isaac  APPEL, 
appellant.  (Supreme  Court,  Appellate  Division, 
Second  Department  October  31,  1919.)  Judg- 
ment affirmed,  with  costs.  No  opinion.  Mills, 
Rich,  Blackmar,  Kelly,  and  Jaycoz,  JJ.,  concur. 


'  Eva  APPBIi,  respondent,  .v.  Isaac  APPEL, 
appellant.  (Supreme  C3ourt,  Appellate  Division, 
Second  Department.  November  21,  1919.)  Mo- 
tion denied,  with  |10  costs. 


In  the  matter  of  the  claim  for  compensation 
under  the  Workmen's  O>mpensation  Law,  made 
by  Louis  ARAHOVITIS,  claimant,  respt.,  v. 
DOBHLER  DIB  CASTING  CO.,  Inc.,  em- 
ployer and  iBtna  Life  Insurance  Company,  in- 
surance carrier,  applts.  (Supreme  CJourt,  Ap- 
pellate Division,  Third  Department.  Novem- 
ber 12,  1919.)  Award  modified  by  allowing 
compensation  for  12%  weeks,  and,  as  so  modi- 
fied, unanimously  affirmed. 

PER  CURIAM.  This  is  an  appeal  from  an 
award  of  the  State  Industrial  Commission, 
June  3,  1919,  allowing  the  claimant  $20  per 
week  for  42%  weeks  for  the  loss  of  one-third 
of  the  use  of  an  eye.  The  evidence  for  the 
claimant  shows  that  there  was  a  loss  of  only 
one-tenth  of  the  vision  of  the  eye.  The  court 
modifies  the  award  by  allowing  compensation 
for  12^  weeks,  on  the  ground  that  the  most 
favorable  view  of  the  evidence  permits  no  other 
conclusion. 


In  the  matter  of  the  claim  of  Guiseppe  AR- 
CIERI,  claimant,  respt.,  for  compensation  un- 
der the  Workmen's  Compensation  Law,  v. 
B(X>TH  &  FLINN,  Ltd.,  employer  and  self-in- 
surer, applt.  (Supreme  Court,  Appellate  Divi- 
sion, Third  Department.  November  12»  1919.) 
Award  unanimously  affirmed. 


ATLANTIC  TERRA  COTTA  COMPANY, 
appellant,  v.  Eugene  J.  GRANT  and  another, 
respondents.  (Supreme  Court,  Appellate  Divi- 
sion, Second  Department,  November  17,  1919.) 
Appeal  dismissed,  without  costs. 


In  the  matter  of  the  application  of  Thomas 
Dillon  AUSTIN  for  admission  to  the  bar.    (Su- 


preme Ck>urt,  Appellate  Division,  Second  De- 
partment November  6,  1919.)  Application 
granted. 

Lewis  C.  AUWELL,  respondent,  t.  S.  H. 
Jardyne  STEWART,  app^ant,  impleaded  with 
others,  defendants.  (Supreme  Court,  Appellate 
Division,  Second  Department.  November  17, 
1919.)    Appeal  dismissed,  without 


Emma  G.  BADGELEY,  Respt.,  t.  Bemhard 
BLUMENTHAL,  ApplL     (Supreme  Court,  Ap- 

Sellate   Division,   First   Department.     0(^ber 
1,  1919.)  Order  affirmed,  with  SIO  costs  and 
diflibursements.    No  opinion.    Order  filed. 


Frederick  Bteelman  BAIN,  Respt.,  t.  Jacob 
GINSBERG,  Applt.  (Supreme  Conrt,  Appel- 
late Division,  First  Department.  November  28, 
1919.)  Judgment  affirmed,  with  eosts,  with  leave 
to  defendant  to  answer,  with  leave  to  answer 
on  payment  of  costs  in  this  court  and  in  the 
court  below.    No  opinion.    Order  filed. 


Howard  D.  BAIRD,  Respt,  t.  Frank  S. 
DOUGLASS,  Applt.  (Supreme  Court,  Appel- 
late Division,  First  Department.  October  31. 
1919.)  Order  affirmed,  with  $10  costa  and 
disbursements.     No  opinion.    Order  filed. 


In  the  Matter  of  the  interme^ate  settlc- 
ment  of  the  accounts  of  Anson  BALDWIN,  as 
trustee  of  the  trusts  created  bv  and  under 
the  last  will  and  testament  of  Abijali  CUK- 
TISS;  deceased.  (Supreme  Court,  Appellate 
Division,  Second  Department.  October  17, 
1919.)    Motion  granted,  without  costa 


Marie  BALL,  as  ex'x,  etci  applt.,  t.  George 
B.  BROOKS  et  al.,  respts.  (Supreme  Court 
Appellate  Division,  Fourth  Department.  Sep- 
tember 22,  1919.)  Motion  for  leave  to  appeal 
to  the  Court  of  Appeals  denied. 


Marie  BALL,  as  ex'x,  etc.,  applt.,  t.  Geo. 
B.  BROOKS  et  al.,  respts.  (Supreme  Court, 
Appellate  Division,  Fourth  Department.  Sep- 
tember 22.  1919.)  Motion  for  leave  to  appeal 
to  the  Court  of  Appeals  denied,  with  $10 
costs. 


John  R.  BANKS  ▼.  Louis  LEIBMAN  et  aL 
(Supreme  Ck>urt,  Appellate  Division,  First  De- 
partment. November  14,  1919.)  Motion  to 
dismiss  appeal  granted,  without  costs.  Order 
filed. 


In  the  matter  of  the  claim  for  compensation 
under  the   Workmen's  Compensation  Law  to 
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the  dependents  of  Michael  BARATH,  deceased, 
respts.,  ▼.  ARNOLD  PAINT  COMPANY,  em- 
ployer, and  Standard  Accident  Insurance  Com- 
pany, ap^ts.  (Supreme  Court,  Appellate  Di- 
vision, Third  Department.  November  12, 
1919.)  Award  unanimously  affirmed. 


William  B.  BARLOW  and  George  H. 
Barlow,  as  executors,  etc.,  of  William  H.  Bar- 
low, deceased,  respondents,  ▼.  PRESIDENT 
AND  TRUSTEES  OF  THE  VILLAGE  OF 
OSSINING.  appellants.     (Supreme  Court,  Ap- 

Sellate  Division,  Second  Department    October 
7,    1910.)      Judgment    unanimously    affirmed, 
with  costs.    No  opinion. 


Peter  BARMANN,  individually  and  as  trus- 
tee under  the  last  will  and  testament  of  Peter 
BarmanUf  deceased,  respt.,  v.  Susan  BAR- 
MANN, as  trustee  under  the  last  will  and  tes- 
tament of  Peter  Barmann,  deceased,  applt., 
and  Catherine  Dixon,  Balthasar  Barmann,  Su- 
san Sweeney.  Lillian  Barmann,  and  Charles  Bar- 
mann. defendants.  (No.  1.)  (Supreme  Court, 
Appellate  Division,  Third  Department.  No- 
vember 21,  1919.)  Order  reversed,  with  $10 
costs  and  disbursements,  and  motion  denied, 
with  $10  costs,  on  the  ground  that  this  is  not 
a  proper  case  for  a  court  of  equity  to  take 
jurisdiction  and  appoint  temporarv  receivers 
to  manage  property  committed  by  testamen- 
tary provisions  to  the  control  and  manage- 
ment of  executors  and  trustees.    All  concur. 


Peter  BARMANN,  individually  and  as  trus- 
tee under  the  last  will  and  testament  of  Peter 
Barmann,  deceased,  respt,  v.  Susan  BAR- 
MANN, as  trustee  under  the  last  will  and  tes- 
tament of  Peter  Barmann,  deceased,  applt., 
and  Catherine  Dixon,  Balthasar  Barmann,  Su- 
san Sweeney,  Lillian  Barmann,  and  Charles  Bar- 
mann, defendants.  (No.  2.)  (Supreme  Court, 
Appellate  Division,  Third  Department.  No- 
vember 21,  1919.)  Order  reversed,  with  $10 
costs  and  disbursements,  and  motion  denied, 
with  $10  costs.    All  concur* 


In  the  matter  of  Anna  E.  BARNABY,  dec'd. 
(Supreme  Court,  Appellate  Division,  First  De- 

gartment  November  7.  1919.)  Order  (104 
lise.  Rep.  362,  171  N.  Y.  Supp.  989)  af- 
firmed, with  $10  costs  and  disbursements,  on 
the  opinion  of  Fowler,  S.     Order  filed. 


David  BARON,  Respt.,  v.  FRANK  GENS  & 
CO.,  Inc.,  et  al.,  Applts.  (Supreme  Court,  Ap- 
pellate Division,  First  Department.  Novem- 
ber 7,  1919.)  Judgment  affirmed,  with  costs. 
No  opinion.    Order  filed. 
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Harry  BARON,  Applt-Respt,  >.  MON- 
SANTB  CHEMICAL  WORKS,  Respt-Applt. 
(Supreme  Court,  Appellate  Division,  Elrst  De- 
partment. November  7,  1919.)  Appeal  from 
Special  Term,  New  York  County.  Action  by 
Harry  Baron  against  the  Monsante  Chemical 
Works.  From  an  order,  so  far  as  it  denies 
plaintiirs  motion  for  a  bill  of  particulars  with 
respect  to  certain  affirmative  defense  set  forth 
in  the  ans.wer,  plaintiff  appeals;  and  from 
each  and  every  part  of  such  order,  defendant 
appeals.    Affirmed,  as  modified. 

PER  CURIAM.  The  defendant  should  be  re- 
quired to  furnish  the  particulars  called  for  by 
all  the  items  of  the  order  appealed  from,  ex- 
cept items  33  and  34,  and  should  also  be  re- 
quired to  furnish  particulars  as  to  all  the  items 
set  forth  in  plamtiff*s  notice  of  appeal,  ex- 
cept the  information  called  for  bv  the  first 
sentence  of  item  15.  As  so  modified,  the  order 
should  be  affirmed,  without  costs. 


Max  BARTH  r.  AUDUBON  BOAT  CLUB, 
Inc.,  impld.,  etc.  (Supreme  Court,  Appellate 
Division,  First  Department.  November  28, 
1919.)  Motion  to  dismiss  appeal  granted,  with 
$10  costs.    Order  filed. 


Vincent  BARTH,  resp<mdent,  ▼.  Hyman  EP- 
STEIN, appellant.  (Supreme  Court,  Appellate 
Division,  Second  Department.  November  17, 
1919.)     Appeal  dismissed,  without  costs.       ' 


Edward  BASSBTT  ▼.  Joseph  T.  MacLBAN. 
(Supreme  Court,  Appellate  Division,  First  De- 
partment. November  14.  1919.)  Motion  to 
dismiss  appeal  granted,  with  $10  costs.  Order 
filed. 

Josephine  BASSO  and  Morris  Ruffino,  as  ad- 
ministrators, etc.,  of  Salvatore  Basso,  deceased, 
respondents,  v.  JOHN  T.  CLARK  &  SON, 
Inc.,  appellant  (Supreme  Court,  Appellate  Di- 
vision, Second  Department.  November  7, 
1919.)  Order  (108  Misc.  Rep.  78,  177  N.  Y. 
Supp.  484)  reversed,  with  $10  costs  and  dis- 
bursements, and  motion  ifranted,  ^th  $10 
costs,  upon  authority  of  NuUe  v.  Hardman, 
Peck  &  Co.,  185  App.  Div.  361,  173  N.  Y. 
Supp.  236,  with  leave  to  plaintiffs  to  serve  an 
amended  complaint  within  20  days  upon  pay- 
ment of  said  costs.  Jenks,  P.  J.,  and  Mills, 
Rich,  Blackmar,  and  Kelly,  JJ.,  concur. 


Kahl  C.  BATES,  as  trustee  in  bankruptcy, 
etc.,  appellant  and  respondent,  v.  Francis  M. 
McQUENNEY  and  Loretta  V.  Donigan.  re- 
spondents and  appellants.  (Supreme  Court, 
Appellate  Division,  Second  Department.  Oc- 
tober 3,  1919.)  Judgment  and  order  affirmed 
without  costs  to  either  party.  No  opinion. 
Jenks,  P.  J^  and  Mills,  Rich,  Putnam,  and 
Blackmar,  JJ.,  concur. 
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In  the  MatUr  of  Charles  A.  BAUDOUINB, 
deceased.  (Supreme  Court,  Appellate  Divi- 
Bion,  First  Department  November  21,  1919.) 
Order  modified,  to  the  extent  stated  in  order, 
and,  as  so  modified,  affirmed,  with  costs  to  the 
trustees,  respondents,  payable  out  of  the  es- 
tate.   No  opinion.    Order  filed. 


Harrv  BAUMAN  v.  NORFOLK  &  WEST- 
ERN RAILWAY  CO.  (Supreme  Court,  Appel- 
late Division,  First  Department.  November 
28,  1919.)  Motion  to  dismiss  appeal  denied, 
without  costs,  and  without  prejudice  to  re- 
newal, if  service  of  the  record  on  appeal  be  un- 
reasonably delayed.    Order  filed. 


Minnie  BAYER,  Applt.,  v.  WiUiam  O.  ROSS, 
Respt.  (Supreme  Court,  Appellate  Division, 
First  Department.  November  7,  1919.)  Judg- 
ment (173  N.  Y.  Supp.  770)  affirmed,  with 
costs.  No  opinion.  Smith,  J.»  dissents.  Order 
filed. 


William  BEAMAN,  respondent,  v.  William 
HOEHLE  and  others,  defendants;  William 
Hoehle,  appellant.  (Supreme  Court,  Appel- 
late Diyision.  Second  Department.  November 
17,  1919.) '  Appeal  dismissed,  without  costs. 


William  J.  BEAULBY,  Applt.,  v.  HaJrriet  W. 
BEAULEY,  Respt.  (Supreme  Court  Appel- 
late Division,  First  Department.  November 
14,  1919.)  Order  granting  motion  to  frame 
issues  modified,  as  stated  in  order,  and,  as  so 
modified,  affirmed,  without  costs.  No  opinion. 
Order  filed. 


William  J.  BEAULEY,  applt.,  v.  Harriet  W. 
BEAULEY,  respt.  (Supreme  Court,  Appellate 
Division,  First  Department  November  14. 
1919.)  Order  affirmed,  with  $10  costs  and 
disbursements.     No  opinion.    Order  filed. 


George  W.  BECKEL,  as  executor  and  trus- 
tee, etc.,  respondent,  v.  Arthjur  K.  SALOMON 
et  al.,  copartners,  etc.,  appellants.  (Appeal 
No.  2.)  (Supreme  Court,  Appellate  Division, 
Second  Department  October  31,  1919.)  Or- 
der affirmed,  with  $10  costs  and  disbursements. 
No  opimon.  Jenks.  P.  J.,  and  Mills,  Putnam, 
Blackmar,  and  Kelly,  JJ.,  concur. 


In  the  matter  of  the  daim  of  WilUam 
Charles  BECKER,  Myma  Becker,  Willie  Beck- 
er, Ruth  Becker,  Earl  Becker,  and  ArUiur 
Becker,  claimants,  respts.,  for  compensation 
for  the  death  of  Lester  C.  Becker,  deceased, 
undft*  the  Workmen's  Compensation  Law,  v. 
ACHESON  GRAPHITE  COMPANY,  employ- 
er, and  Utica  Mutual  Insurance  Company,  in- 
surance carrier,  applts.     (Supreme  Court,  Ap- 


pellate Division,  Third  Department.  Novem- 
ber 21,  1919.)  Award  reversed,  and  matter 
remitted  to  the  commission  for  consideration 
of  claim  filed.    All  concur. 


BENJAMIN  MOORE  &  CO.,  respondent,  ?. 
ATCHISON,  TOPEKA  &  SANTA  Ffi  RAIL- 
WAY COMPANY,  appellant  (Supreme  Court, 
Appellate  Division,  Second  Department  Oc- 
tober 3,  1919.)  Order  (106  Misc.  Rep.  58,  174 
N.  Y.  Supp.  60)  affirmed,  with  $10  cosU  asd 
disbursements.  No  opinion.  Jenks,  P.  J.,  asd 
Mills,  Rich,  Putnam,  and  Kelly,  JJ.,  concur. 


In  the  matter  of  the  daim  for  compensation 
under  the  Workmen's  Compensation  Law,  made 
by  Elizabeth  BENKERT,  dependent  mother,  oo 
behalf  of  herself  and  on  behalf  of  the  depend- 
ent sisters  and  dependent  brother  of  Peter 
Benkert,  deceased,  for  the  death  of  Peter 
Benkert,  respt.,  v.  CORNELL  STEAMBOAT 
COMPANY,  employer  and  self-insurer,  applt 
(Supreme  Court,  Appellate  Division.  Third  De- 
partment. November  12,  1919.)  Tne  evidence 
not  being  satisfactory  as  to  the  fAtta  reUtinc 
to  the  terms  and  conditions  of  the  employment 
and  the  place  where  the  services  were  to  be 
rendered,  the  award  is  reversed,  and  the  mat- 
ter remitted  to  the  commission  to  take  further 
evidence  and  make  further  findings  upon  those 
subjects.     All  concur. 


George  H.  BENSON,  Respt,  t.  Oeorge  W. 
FANNING  et  al.,  Applts.  (Supreme  Court, 
Appellate  Division.  Fkst  Department  Octo- 
ber 31,  1919.)  Order  affirmed,  with  $10  coste 
and  disbursements.     No  opinion.     Order  filed. 


William  BBRENSMANN  v.  Peter  WEBEB. 
(Supreme  Court,  Appellate  Division,  First  De- 
partment October  17.  1919.)  Motion  to  dis- 
miss appeal  denied.    (Jrder  filed. 


William  BERBNSMANN,  Respt.,  t.  Peter 
WEBER,  Applt.  (Supreme  Court,  Appellate 
Division.  First  Department.  December  5, 
1919.)  Judgment  afilrmed,  with  costs.  No 
opinion.    Order  filed. 


Morris  BERGER,  respondent,  y.  Sarah 
WEXLER  and  others,  appellants.  (Supreme 
(3ourt,  Appellate  Division,  Second  Departmeot 
November  21,  1919.)  Motion  ^ranted,  on  con- 
dition that  appellants  perfect  the  appeal,  place 
the  case  on  the  December  calendar,  and  be 
ready  for  argument  when  reached;  otherwise 
motion  denied,  with  $10  costs. 


Samuel  BERNSTEIN,   Respt,   t.  ESSKAY 
WAIST  CO.,  et  al.,  Applts.     (Supreme  CmaU 
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Appellate  Divfrfon,  Firat  Department  Octo- 
ber 17.  1919.)  Order  modified,  so  as  to  pro- 
vide tnat  the  order  for  examination  before 
trial  of  officers  of  defendant  be  amended,  bj 
striking  therefrom  the  names  and  titles  of  the 
officers  of  the  defendant  corporation,  and  in- 
serting instead  thereof,  after  the  words  ''order- 
ed that,"  the  following:  "the  defendant  Ess- 
kay  Waist  Company,  by  Samuel  Krohnberg,  its 
treasorer,  and  Ltouis  Krohnberg,  its  vice  presi- 
dent, be  examined,  and  that  they,"  and,  as  so 
modified,  affirmed,  with  $10  costs  aiid  disburse- 
ments to  the  appellants.  The  date  for  the  ex- 
amination to  proceed  to  be  fixed  in  the  order. 
No  opinion.    Settle  order  on  notice. 


Samuel  BBRNSTEIN  ▼.  BSSKAY  WAIST 
GO.  et  aL  (Supreme  Court,  Appellate  Divi- 
sion, First  Department  October  17,  1919.) 
Motion  denied,  with  $10  costs.     Order  filed. 


Samuel  BERNSTEIN,  Bespt^  v.  ESSKAY 
WAIST  CO.  et  aL,  Applte.  (Supreme  Court 
Appellate  Division,  First  Department.  No- 
vember 21,  191d.)  Order  affirmed,  with  $10 
costs  and  disbursements.  No  opinion.  Order 
filed.    See,  also,  176  N.  T.  Supp.  94. 


Louis  BERNSTEIN  v.  Mendel  GREEN- 
WALD  et  al.  (Supreme  Court,  Appellate  Divi- 
sion, First  Department.  October  81,  1919.) 
Motion  granted.    Order  filed. 


laidore  BERTHBT  et  al.,  Respts.,  r.  JOHN 
SCHUBERT  COTTON  CO.,  Inc.,  Applt.  (Su- 
preme Court,  Appellate  Division,  First  De- 
partment November  7,  1919.)  Judgment  and 
order  affirmed,  with  costs.  No  opinion.  Order 
filed. 


Lena  BESNER,  as  Adm'x,  etc.,  Respt.,  y. 
CENTRAL  TRUST  CO.  OF  NEW  YORK  et 
al.,  as  Ex'rs,  etc.,  of  Augustus  D.  Juilliard  et 
al.,  impleaded,  etc.,  Applts.  (Supreme  Court, 
Appellate  Division,  First  Department.  Novem- 
ber 7,  1919.)  Judgment  and  order  affirmed, 
with  costs.  No  opinion.  Clarke,  P.  J.,  and 
Smith,  J.,  dissent  as  to  the  defendants  Central 
Trust  Co.  et  al.,  as  executors.    Order  filed. 


Lena  BESNER  v.  Augustus  D.  JUILLIARD 
et  al.  (Supreme  Court,  Appellate  Division, 
First  Department.  October  17,  1919.)  Mo- 
tion granted.    Order  filed. 


BETSY  ROSS  FLAG  COMPANY,  respond- 
ent, V.  Louis  L.  BUCKLER,  appellant.  (Su- 
preme Court.  Appellate  Division.  Second  De- 
partment. October  3,  1919.)  Judgment  and 
orders  unanimously  affirmed,  with  costs.  No 
opinion. 


SulUvan  J.  BILLINGTON,  respt.,  v.  Mildred 
R.  BARNES  et  al.,  applts.  (Supreme  Court, 
Appellate  Division,  Fourth  Department.  Sep- 
tember 22,  1919.)  Motion  to  dismiss  appeal 
granted,  unless  appellants  file  and  serve  print- 
ed papers  within  oO  days. 


Louis  J.  BIMBERG  v.  TEXAS  CO.  et  al. 
(Supreme  Court,  Appellate  Division,  First  De- 
partment October  17.  1919.)  (Motion  denied, 
with  $10  costs.    Order  filed. 


In  the  matter  of  the  application  of  William 
Harman  BLACK,  respondent,  to  examine  in 

Sroceedings  supplementary  to  execution  Daniel 
.  SULLY,  appellant  (Supreme  Court,  Appel- 
late Division,  Second  Department  November 
17,  1919.)    Appeal  dismissed,  without  costs. 


Israel  O.  BLAKE,  Respt.,  v.  Patrick  Mc- 
GOVERN  et  aL,  Applts.  (Supreme  Court,  Ap- 
pellate Division,  First  Department  November 
14,  1919.)  Order  affirmed,  with  $10  costs  and 
disbursements.    No  opinion.    Order  filed. 


Harold  S.  BXJLKB,  respt,  v.  SUN  PRINT- 
ING &  PUBLISHING  ASSOCIATION,  applt 
(Supreme  CSourt  Appellate  Division,  Fourth  De- 
partment September  22,  1919.)  Motion  for 
leave  to  appeal  to  the  Court  of  Appeals  granted 
and  question  for  review  certified. 


Isidor  BLEIMAN,  Applt,  ▼.  LIBMAN 
REAI/TY  CO.  et  aL,  Respts.  (Supreme  Court 
Appellate  Division,  First  Department  Novem- 
ber 21,  1919.)  Judgment  affirmed,  with  costs. 
No  opinion.    Order  filed. 


Max  BUTZER,  appellant,  y.  Isidore  GEL- 
LERING,  respondent  (Supreme  Court  Appel* 
late  Division,  Second  Department  October  11« 
1919.)  As  the  appellant's  counsel,  opposing  the 
motion  to  dismiss,  has  not  shown  that  the  ap- 
peal is  meritorious  (rule  12  of  this  department), 
the  motion  to  dismiss  the  appeal  is  granted, 
with  $10  costs,  without  preju^ce  to  a  motion 
upon  proper  papers  to  be  relieved  from  the  or- 
der of  dismissal. 


B.  N.  C.  WAIST  CJO.,  Inc.,  v.  B.  N.  S.  WAIST 
CO.,  Inc.  (Supreme  Court  Appellate  Division, 
First  Department.  November  28,  1919.)  Mo- 
tion to  dismiss  appeal  granted,  with  $10  costs. 
Order  filed. 


Richard  M.  BOLAND,  respondent  v.  PENN« 
SYLVANIA  RAILROAD  COMPANY,  appel* 
lant    (Supreme  Court,  Appellate  Division,  Sec 


Digitized  by 


Google 


880 


178  NEW  TORE  SUPPLEMENT 


ond  Department     November  17,  1919.)     Ap- 
peal dismlBBed,  without  costs. 


Pranceg  B.  BONNER,  Respt,  T.  Jessie 
DAVIDSON,  impld.,  etc.,  Applt  (Supreme 
Court,  Appellate  Division,  First  Department. 
October  31,  1919.)  Order  affirmed,  with  $10 
costs  and  disbursements.  No  opinion.  Order 
filed. 


Louis  M.  BOOKBINDER  v.  PEI/TRIES 
PUBLISHING  CO.,  Inc.  (Supreme  Court.  Ap- 
pellate Division,  First  Department.  November 
28,  1919.)  Motion  granted,  without  costa.  '^- 
der  filed. 


Or- 


Louis  M.  BOOKBINDER,  Respt.,  v.  PEL- 
TRIES PUBLISHING  CO.,  Inc.,  Applt  (Su- 
preme Court,  Appellate  Divisioxi,  First  Depart- 
ment November  28,  1919.)  ()rder  modified, 
by  confining  the  examination  as  to  net  profits 
up  to  and  including  December  31,  1918,  and,  as 
80  modified,  affirmed,  without  costs.  The  date 
for  the  examination  to  proceed  to  be  fixed  in 
the  order.    No  opinion.    Settle  order  on  notice. 


BOOKLOVBRS'  SALES  CO.,  Inc.,  Applt,  v. 
PiqrORIAL  REVIEW  CO.,  Respt  (Supreme 
Court,  Appellate  Division,  First  Department 
October  17,  1919.)  Order  affirmed,  with  |10 
costs  and  disbursements.  No  opinion.  Order 
filed. 


Joaquin  A.  De  O.  BOTBLHO  v.  Julius  H. 
SIEBERT.  (Supreme  (Dourt,  Appellate  Divi- 
sion. First  Department  October  17,  1919.) 
Motion  granted.     Settle  order  on  notice. 


Joaquin  A.  De  Oliveira  BOTELHO,  Respt, 
V.  Julius  H.  SIEBERT,  Applt  (Supreme 
Court,  Appellate  Division,  First  Department. 
November  28,  1919.)  Judgment  affirmed,  with 
costs.     No  opinion.     Order  filed. 


Robert  E.  BOTD,  respondent  ▼.  Charles  L. 
APPEL,  appellant  (Supreme  Court  Appellate 
Division,  Second  Department  November  21. 
1919.)    Motion  denied,  with  $10  costs. 


In  the  matter  of  the  application  of  Charles 
M.  BRACELEN,  for  admission  to  the  bar  (from 
the  state  of  Minnesota).  (Supreme  Court,  Ap- 
pellate Division.  Second  Department  October 
8,  1919.)     Application  granted. 


In  the  matter  of  the  final  judicial  settlement 
of  the  accounts  of  Charles  M.  BRADT,  as  ad- 


ministrator of  the  goods,  chattels,  and  credits 
of  Dillon  Bradt,  deceased,  respt  Henry 
WERT,  Jennie  Wert  Emma  Bradt  Thomp- 
son, Eva  Wert  Grey,  and  Bdna  Bradt  Taf eraer. 
applts.  (Supreme  Court  Appellate  Division, 
Third  Department  November  12,  1919.)  De- 
cree unanimpusly  affirmed,  with  costs. 


William  A.  BRADT  T.  Abrahana  I-.  ER- 
LANGER.  (Supreme  Court  Appellate  Divi- 
sion, First  Department  October  17,  1919J 
Motion  denied,  with  $10  costs.    Order  filed. 


Osias  BRAND  v.  KATE  &  FRIEDHEIM,  Inc. 
(Supreme  Court,  Appellate  Division*  First  De- 
partment. November  14, 1919.)  Motion  to  dis- 
miss appeal  granted,  with  $10  costs.  Order 
filed. 


Joseph  BRANDEL,  respondent  t.  Elizabeth 
GRIBBXN,  interpleaded  with  others,  appel- 
lant (Supreme  CJourt.  Appellate  Division,  Sec- 
ond Department.  October  11,  1919.)  Motion 
to  dismiss  appeal  granted,  with  $10  costs. 


Edward  W.  BRENEN  t.  DAHLSTROM  ME- 
TALLIC DOOR  CO.  (Supreme  Court  Appel- 
late Division,  First  Department  October  17, 
1919.)  Motion  to  dismiss  appeal  denied,  with 
$10  costs.    Order  filed. 


Meyer  BRESLOW,  appellant  ▼•  David  SER- 
OTA,  et  al.,  respondent  (Supreme  Conrt  Ap- 
pellate Division,  Second  Department  October 
11,  1919.)  The  mere  statement  of  counsel  that 
in  his  opinion  the  appeal  would  succeed  does 
not  show  that  the  appeal  is  meritorious,  and 
therefore  is  not  a  compliance  with  role  12  of 
this  diepartment  The  motion  to  dismiss  the  ap- 
peal is  granted,  with  $10  costs,  without  preju- 
dice to  a  motion  upon  proper  papers  to  be  re- 
lieved from  the  order  of  dismissal. 


In  the  Matter  of  the  Application  of  BRONX 
PARKWAY  COMMISSION  to  acquire  title  to 
lands  of  Frederick  W.  KEt\FT,  et  al.  (Su- 
preme Court,  Appellate  Division,  Second  De- 
partment. October  3,  1919.)  Order  aflbrmed 
as  to  the  damaged  parcels  involved  in  that  por- 
tion of  the  appeal  presented  to  the  court  viz-t 
parcels  7,  86,  96,  and  106,  with  a  bill  of  cosu 
to  the  owners  of  each  parcel.  No  opinion. 
Jenks,  P.  J.,  and  Putnam,  Blackmar,  Kelly,  and 
Jaycoz,  JJ.,  concur. 


In  the  Matter  of  BRONX  PARKWAY  COM- 
MISSION,  Respt  In  re  James  GUTHRIE  et 
al.,  Applts.  William  H.  Hughes  et  al.,  Respts. 
(Supreme  Court  Appellate  Division,  First  De- 
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partment  October  81,  1019.)  Order  affirmed, 
with  $10  costs  and  disbursements.  No  opinion. 
Order  filed. 


BROOKLYN  Gl^DB  CROskNG  COMMIS 
SION,  etc.  Newkirk  Avenue,  etc.  (Supreme 
Court,  Appellate  Division,  Second  Department. 
November  17, 1919.)  Appeal  dismissed,  without 
costs. 


In  the  Matter  of  the  Petition  of  the  BROOK- 
LYN UNION  ELEVATED  RAILROAD  COM- 
PANY, plaintiff,  relative  to  acquiring  title,  etc. 
Parcel  No.  1141  Fulton  street;  Henry  B.  Spen- 
cer, appellant,  and  others,  defendants.  (Su- 
preme Court,  Appellate  Division,  Second  De- 
partment. November  17,  1919.)  Appeal  dis- 
missed, without  costs. 


Thomas  W.  BROWN,  respt.,  v.  AUGUSTINE 
AUTOMATIC  ROTARY  ENGINB  Co.,  applt. 
(Supreme  Court,  Appellate  Division,  Fourth 
Department.  October  8.  1919.)  Motion  to  dis- 
miss appeal  ^rranted,  unless  appellant  shall  file 
and  serve  printed  papers  by  October  13th  and 
pay  to  respondent's  attorney  $10. 


Slizabeth  A  BROWN,  appellant,  v.  Evelyn 
CHASE,  respondent.  (Supreme  Court,  Appel- 
late Division,  Second  Department.  October  3, 
1919.)  Motion  for  stay  pending  the  payment  of 
costs  of  former  appeal  granted,  with  |10  costs. 


Elizabeth  A.  BROWN,  appellant,  ▼.  Evelyn 
CELASE,  respondent.  (Supreme  (3onrt,  Appel- 
late Division,  Second  Department.  October 
3,  1919.)  Motion  for  reargument  denied,  with- 
out costs.  See,  also,  1S9  App.  Div.  904,  178  N. 
Y.  Supp.  881.  

Elizabeth  A.  BROWN,  appellant,  v,  Evelyn 
CHASE,  respondent.  (Supreme  Court,  Appel- 
late Division,  Second  Department.  October 
31,  1919.)  Order  affirmed,  with  $10  costs  and 
disbursements.  No  opinion.  Jenks,  P.  J.,  and 
Mills,  Putnam,  Blackmar,  and  Kelly,  JJ.,  con- 
cur. 


In  the  matter  of  the  daim  for  compensation 
made  by  Walter  BROWN,  claimant,  respt.,  v. 
M.  P.  SMITH  &  SONS  COMPANY,  employer, 
and  Manufacturers*  Liability  Insurance  Com- 
pany, insurance  carrier,  applts.  (Supreme 
Court,  Appellate  Division,  Third  Department. 
November  12,  1919.)  Award  unanimously  af- 
firmed. 


BUILDERS'  BRICK  &  SUPPLY  CO..  Inc., 
Respt..  V.  WALSH  TRANSPORTATION  CO.. 
Inc.,  Applt.  (Supreme  Court,  Appellate  Divi- 
178N.Y.S.-66 


sion.  First  Department  October  24,  1919.) 
Determination  (106  Misc.  Rep.  460,  174  N.  Y. 
Supp.  690)  afiirmed,  with  costs.  No  opinion. 
Order  filed. 


BUILDERS'  BRICK  &  SUPPLY  CO.,  Inc., 
V.  WALSH  TRANSPORTATION  CO.,  Inc. 
(Supreme  Court,  Appellate  Division,  First  De- 
partment November  14,  1919.)  Motion  de- 
nied, with  $10  costs.    Order  filed. 


Harcourt  BULL  v.  James  J.  LOGAN.  (Su- 
preme Court,  Appellate  Division,  First  Depart- 
ment. October  17.  1919.)  Motion  to  dismiss 
appeal  granted,  with  $10  costs,  unless  appellant 
comply  with  terms  stated  in  order.  Order 
filed. 


Luther  J.  BUNKER,  claimant,  f^plt.,  v. 
STATE  of  New  York,  applt  (Claim  No.  15,366) 
(Supreme  Court,  Appellate  Division,  Third  De- 
partment November  12,  1919.)  Judgment 
unanimously  affirmed,  without  costs. 


Morris  N.  BUNT  v.  SAMUEL  GROSNBR. 
(Supreme  Court,  Appellate  Division,  First  De- 
partment November  28,  1919.)  Motion  to  dis- 
miss appeal  denied,  with  $10  costs.    Order  filed. 


Edward  CALDWELL,  as  sole  surviving  ex- 
ecutor, etc,  respondent,  ▼.  Frank  C.  BAKER, 
appellant  (Supreme  Court  Appellate  Division, 
Second  Department  November  17,  19190  Ap- 
peal dismissed,  without  costs. 


CALIFORNIA  PACKING  CORP'N  v.  KEL- 
LY  STORAGE  &  DISTRIBUTING  CO.  et  al. 
(Supreme  Court  Appellate  Division,  First  De- 
partment. October  17,  1919.)  Motion  granted; 
questions  certified;  order  filed. 


In  the  matter  of  the  claim  of  Sarah  CAMP- 
BELL, claimant,  respt.,  for  compensation  un- 
der the  Workmen's  Compensation  Law,  v. 
YOUNG  WOMEN'S  CHRISTIAN  ASSOCIA- 
TION OF  BROOKLYN,  employer,  and  Globe 
Indemnity  Company,  insurance  carrier,  applts. 
(Supreme  Court,  Appellate  Division,  Third  De- 
partment. November  21,  1919.)  Award  unan- 
imously affirmed. 

Vincent  CANZIO,  respondent,  v.  Samuel  E. 
ELFENBEIN^  appellant  (Supreme  Court, 
Appellate  Division,  Second  Department  Octo- 
ber 10,  1919.)  Order  modified,  by  striking 
therefrom  the  provision  that  the  judgment 
stand  as  security,  and  that  defendant  pay  the 
costs  as  a  condition  to  granting  the  motion, 
and,  as  so  modified,  affirmed,  with  $10  costs 
and  disbursements.     The  amended  answer  su- 
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pcrseded  the  notice  of  trial,  the  inquest  taken 
vrvLB  irregular,  and  defendant  is  entitled  as  a 
matter  of  right  to  have  it  set  aside.  If  the 
amended  answer  created  no  issue,  that  fact 
should  have  been  determined  upon  the  motion 
made  by  plaintiff  under  section  542,  Code  of 
Civil  Procedure,  to  strike  out  the  amended 
answer  as  interposed  for  the  purpose  of  delay. 
.Tenks,  P.  J.,  and  Mills,  Rich,  Blackmar,  and 
KeUy,  JJ.y  concur. 

Frances  M.  CARLBTON,  Respt,  v.  Alexan- 
der CARLETON,  Applt.  (Supreme  Court,  Ap- 
Sellate  Otivlsion,  First  Department.  October 
1,  1019.)  Order  affirmed,  with  $10  costs  and 
disbursements.    No  opinion.    Order  filed. 


Charles  A.  CARNES,  appellant,  y.  Eugene 
SMITH,  respondent.  (Supreme  Court,  Appel- 
late Division,  Second  Department.  Novem- 
ber 7,  1919.)    Motion  granted,  with  $10  costs. 


Nellie  M.  CARPENTER,  as  administratrix 
of  the  goods,  chattels,  and  credits  of  George 
B.  Carpenter,  deceased,  respt.,  v.  NEW  YORK 
CENTRAL  RAILROAD  COMPANY,  applt 
(Supreme  Court,  Appellate  Division,  Third  De- 
partment. November  12,  1919.)  Judgment 
and  order  (173  N.  Y.  Supp,  785)  unanimously 
affirmed,  with  costs. 


Catharine  CARR  v.  CITY  OF  NEW  YORK 
et  al.  Thomas  CARR  v.  SAME.  (Supreme 
Court,  Appellate  Division,  First  Department. 
October  17,  1919.)  Application  demed,  with 
$10  costs.    Order  signed. 


Addie  CELLER,  respondent,  y.  John  P. 
MONTFORT  and  J.  Ralph  Montfort,  appel- 
lants. (Supreme  Court,  Appellate  Division, 
Second  Department.  December  12,  1919.) 
Plaintiff's  verdict  for  the  full  purchase  price 
of  the  cow  cannot  be  upheld,  because  plain- 
tiff had  not  rescinded  the  sale  by  notifying  de- 
fendant that  she  elected  to  return  the  cow. 
Neither  did  the  evidence  sufficiently  establish 
plaintiff's  damages  from  breach  of  the  vendor's 
warranty  that  the  cow  was  then  in  condition  to 
breed.  If  such  damages  were  suffered,  they 
would  be  measured  by  the  difference  in  value  at 
the  day  of  sale  between  the  cow  as  warranted, 
and  her  value  in  the  actual  condition  at  time  of 
sale.  The  judgment  of  the  County  Court  of 
Dutchess  County  is  therefore  reversed,  and 
a  new  trial  ordered  in  said  court,  with  costs 
to  appellants  to  abide  the  event.  Jenks,  P. 
J.,  and  Rich,  Putnam,  Kelly,  and  Jaycox,  JJ., 
concur. 


CENTRAL  TRUST  CO.  OF  NEW  YORK, 
Dlff.,  v.  PITTSBURGH,  SHAWMUT  & 
NORTHERN  R.  R.  CO.  et  al.,  defts.     Frank 


Sullivan  Smith,  as  receiyer,  etc*  r«>Pt-i  Cen- 
tral Trust  Co.»  of  New  York,  as  trustee,  etc  et 
al.,  apnlts.  (Supreme  Court.  Appellate  Divi- 
sion, Fourth  Department.  October  8,  lJ919.) 
Upon  consideration  of  the  merits  of  the  con- 
troversy, in  accordance  with  the  opinion  of 
the  Court  of  Appeals  (223  N.  Y.  347.  119  M. 
£3.  566),  the  order  entered  May  21,  1917.  and 
the  order  entered  July  U,  1917,  are  reversed, 
upon  the  facts,  and  the  matter  remitted  to  the 
Special  Term  to  take  such  further  proof  upon 
the  questions  involved  in  this  proceeding  si 
either  party  may  desire  to  submit.  Motion  for 
stay  granted  upon  giving  additaonal  0eciiiity  in 
the  sum  of  $50,(XX).  All  concar.  See,  also,  170 
App.  Div.  607,  168  N.  Y.  Supp.  702. 


Edward  T.  CHAMBERS,  respondent,  v. 
FEDERAL  BREWING  COMPANY  and  New 
York  &  Brooklyn  Brewing  Company^  appel- 
lants. (Supreme  Court,  Appellate  I>Bviaion, 
Second  Department.  November  17,  1919J 
Appeal  dismissed,  without  < 


CIAVANNI  &  CAVALLUZZO  CONTRACTr- 
ING  CO..  Respt.,  v.  CITY  OF  NEW  YORK, 

Applt.  (Supreme  Court,  Appellate  Division, 
First  Department  November  21,  1919.) 
Judgment  affirmed,  with  oosta.  No  opinion. 
Order  filed. 

Theresa  OIOFFI.  appellant,  ▼.  SUFFOLK 
GAS  &  ELECTRIC  UGHT  COMPANY,  re- 
spondent (Supreme  Court,  Appellate  Divi- 
sion, Second  Department  October  3,  1919.) 
Order  unanimously  affirmed,  with  costa.  No 
opinion.       * 

Salvator  OIOFFI.  appellant,  y.  SUFFOLK 
GAS  A  ELECTRIC  LIGHT  COMPANY,  re- 
spondent. (Supreme  Court,  Appellate  Divi- 
sion, Second  Department  October  3,  1919.) 
Order  unanimously  affirmed,  with  costs.  No 
opinion. 


CITY  OF  NEW  YORK  t.  HUDSON  & 
MANHATTAN  RAILROAD  CO.  (Supreme 
Court,  Appellate  Division,  First  Department 
October  17,  1919.)  Motion  denied,  with  $10 
costs.    Order  filed. 


In  the  matter  of  the  anplication  of  the 
CITY  OF  NIAGARA  FAIJ^,  relator,  for  a 
writ  of  prohibition  against  the  PUBLIC 
SERVICE  COMMISSION  of  the  State  of 
New  York  for  the  Second  District  and 
International  Railway  Company.  (Supreme 
Court  Appellate  Division,  Tliird  Department. 
November  21,  1919.)  Order  denying  motion 
for  writ  of  prohibition  reversed,  as  matter  of 
law  and  not  as  a  matter  of  discretion,  with  $10 
costs  and  disbursements,  and  writ  granted, 
on  the  authority  of  Matter  of  Quinby  v.  Public 
Service  Commission,  228  N.  Y.  244,  119  N.  fi. 
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433,  and  matter  of  the  motion  for  a  rearma- 
ment of  the  same  case,  decided  by  the  Court 
Bf  Appeals  October  21.  1919,  227  N.  Y.  — ,  124 
K«  K.  790.  All  concur.  Leave  to  appeal  to 
the  Court  of  Appeals  granted.  For  opinion  bc- 
bw,  see  108  Misc.  Rep^567. 177  N.  Y.  Supp.  861, 


C.  J.  RAINEAR  CO.  ▼.  M,  P.  BERGLAS 
MFG.  CO.  (Supreme  Court,  AppeUate  Divi- 
sion, First  Department.  October  31,  1919.) 
Motion  to.  dismiss  at)peal  granted,  with  J^IO 
costs.     Order  filed. 


Alexander  W.  CLAPP,  appellant,  r.  Cather- 
ine HUNTER,  respondent,  Nelly  v.  B.  Clapp 
and  others,  appellants,  and  others.  (Supreme 
Court,  Appellate  Division,  Second  Department 
Norember  17,  1919.)  Appeal  dismissed,  with- 
out costs. 


In  the  matter  of  the  daim  of  Clarence 
CLiARKJQ,  for  compensation  under  the  Work- 
men's Compensation  Law;  STATE  INDUS- 
TRIAL COMMISSION,  reept,  ▼.  STANDARD 
SHIPBUILDING  CORPORATION,  employer, 
and  Travelers'  Insurance  Company,  insurance 
carrier,  applts.  (Supreme  Court,  Appellate 
Division,  Third  Department.  November  21, 
1919.)  Compensieition  has  been,  awarded  for 
the  loss  of  the  use  of  one-half  of  the  eye. 
The  most  favorable  view  of  the  evidence  is 
that  there  was  a  loss  of  one-tenth  only  of  the 
use.  The  award  is  therefore  modified,  by 
making  the  compensation  for  12%  weeks,  in- 
stead of  64  weeks,  and,  as  thus  modified, 
unanimously  affirmed. 


In  the  matter  of  the  probate  of  the  last  will 
and  testament  of  Elizabeth  CLARKSON,  de- 
ceased. (Supreme  Court,  Appellate  Division, 
Third  Department.  November  21,  1919.)  Mo- 
tion to  dismiss  appeal  denied.  Motion  to  stay 
proceeding  pending  appeal  denied.  Order  unan- 
imously affirmed,  with  |10  costs  and  disburse- 
ments. Witness  to  be  examined  pursuant  to 
the  original  order,  and  the  modification  there- 
of, at  her  residence  m  the  city  of  New  York, 
on  the  17th  day  of  December,  1919,  at  11 
o'clock  in  the  forenoon. 


William  Z.  CLBARY,  respondent,  ▼.  WEST 
^HORB  GAS  COMPANY  and  another,  appel- 
lants. (Supreme  Court,  Appellate  Division. 
Second  Department.  November  17,  1919.) 
Appeal  dismissed,  without  costs. 


Minnie  M.  CLEMENS,  respt.,  ▼.  Sanford  G. 
CLKMENS,  as  adm'r,  etc^  applt.  (Supreme 
Court,  Appellate  Division,  Fourth  Department. 


In  the  Matter  of  the  Application  of  Albert 
CLEMENTS,  respondent,  for  a  peremptory 
writ  of  mandamus,  directed  to  Wuliam  Wil- 
liams, as  Commissioner,  etc..  and  another. 
EDISON  ELECTRIC  ILLUMINATING  COM- 
PANY OF  BROOKLYN  and  another,  appel- 
lants. (Supreme  Court,  Appellate  Division, 
Second  Department.  October  10,  1919.)  Ap- 
peal dismissed,  with  costs,  upon  the  ground 
that  an  order  granting  an  alternative  writ  of 
mandamus  is  not  appealable.  People  ex  rel. 
Levenson  v.  O'Donnel,  99  App.  Div.  208,  90  N. 
Y.  Supp.  961;  People  ex  rel.  Mt.  Vernon 
Trust  Go.  V.  "• ^^  '        —     — 

y.  r 
w. 

Blackmar,  Kelly,  and  Jaycoz,  JJ.,  concur. 

^JS^S'SSt  COAKLEY,  respt,  r.  Ernest  L. 
COOLBY,  applt.  (Supreme  Court,  Appellate 
Division,  Fourth  Department.  September  22, 
1919.)  Motion  to  dismiss  appeal  granted,  un- 
less appellant  shall  file  and  serve  printed  briefs 
by  September  29th  and  be  ready  for  argument 
on  October  6th. 

Raymond  G.  OOGHLAN,  Respt.,  T.  Charles 
P.  JENKINS  et  aL,  Applts.  (two  cases).  (Su- 
preme Court,  Appellate  Division,  First  De- 
partment. October  81,  1919.)  Orders  affirm- 
ed, with  $10  costs  and  disbursements.  No 
opinion.     Orders  filed. 


Joseph  COHEN,  an  infant,  etc,  appellant,  ▼. 
CITY  OF  NEW  YORK,  respondent.  (Su- 
preme Courtj  Appellate  Division,  Second  De- 
partment. November  17,  1919.)  Appeal  dis- 
missed, without  costs. 


Slcgel  COHEN  et  aL  y.  JOHN  CURTIN,  Inc. 
(Supreme  Court,  Appellate  Division,  First  De- 
partment. October  17,  1919.)  Application 
granted.    Order  signed. 


Isidor  COHEN  et  al.  y.  Abraham  GOLDMAN 
et  al.  (Supreme  Court,  Appellate  Division, 
First  Department  October  17,  1919.)  Appli- 
cation denied,  with  $10  costs,  and  stay  vacated. 
Order  signed^ 


Isidor  COHEN  v.  Morris  SOLOMON.  (Su- 
preme Court,  Appellate  Division,  First  De- 
partment October  17,  1919.)  Motion  to  dis- 
miss appeal  granted,  with  $10  costs.  Order 
filed. 


Joseph  H.   COHEN,  Respt,  t.  Charles  B. 
TOOLE,  impld.,  etc.,  Applt     (Supreme  Court, 


October    8,   1919.)     Judgment    affirmed,    with    Appellate  Division,  First  Department    Novem 
costs.    All  concur.  her  21,  1919.)    Judgment  and  orders  affirmed. 
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with   costs.     No  opinion.     Order  filed, 
also,  171  N.  Y.  Supp.  677. 


See, 


Alfred  COLE,  etc.,  respondent,  ▼.  AMERI- 
CAN BLIND  STITCH  MACHINE  COMPANY, 
Inc.,  and  others,  etc.,  appellants.  (Supreme 
Court,  Appellate  Division,  Second  Department. 
October  24,  1919.)  Motion  granted,  without 
costs,  on  condition  that  appellants  perfect  the 
appeal,  place  the  case  upon  the  calendar  for 
November  8,  1919,  and  be  ready  for  ancument 
when  reached.  The  case,  subject  to  the  ap- 
proval of  the  Judge  at  Special  Term,  should 
remain  upon  the  calendar. 


In  re  Application  of  Franklin  A.  COLE- 
GROVE  for  the  opening  of  a  highway  at  Bar- 
celona in  the  Town  of  Westfield,  known  as 
First  Street  Extension.  (Supreme  Court,  Ap- 
pellate Division,  Fourth  Department.  Septem- 
ber 22,  1919.)  Motion  to  dismiss  appeal  grant- 
ed, with  costs. 

Bird  S.  COLER,  Com'r,  etc.,  on  complaint  of 
Barbara  R.  Kiripolsky,  Respt.,  y.  George 
STRBA,  Applt.  (Supreme  Court,  Appelltcte 
Division,  First  Department.  December  6, 
1919.)  Judgment  affirmed.  No  opinion.  Order 
filed. 


Joseph  P.  COLLINS,  Respt.,  v.  INTERNA- 
TIONAL HIGH  SPEED  STEEL  CO.,  Applt. 
(Supreme  Court,  Appellate  Division,  First  De- 
partment. October  31,  1919.)  Judgment  and 
order  affirmed,  with  costs.  No  opinion.  Order 
filed. 


COMMERCIAL  TRUST  COMPANY,  OF 
NEW  YORK.  Applt,  v.  COLUMBIA  TRUST 
COMPANY,  Respt  (Supreme  Court,  Appel- 
late Division,  First  Department.  November 
28,  1919.)  Judgment  and  order  affirmed,  with 
costs,  on  the  authority  of  East  River  Nat. 
Bank  v.  Columbia  Trust  Co.,  187  App.  Div.  S80. 
174  N.  Y.  Supp.  901.  Order  tiled,  ^5ee,  also, 
183  App.  Div.  106,  170  N.  Y.  Supp.  562;  184 
App.  Div.  881,  170  N.  Y.  Supp.  655, 


COMMISSIONER  OF  PUBLIC  CHARI- 
TIES, etc.,  on  the  complaint  of  Anna  Cooper, 
respondent,  v.  James  COLTON,  appellant 
(Supreme  Court  Appellate  Division,  Second 
Department.  November  17,  1919.)  Appeal 
dismissed,  without  costs. 


.In  the  Matter  of  the  Proceeding  of  the  COM- 
MON COUNCIL  OF  THE  CITY  OF  NORTH 
TONA WANDA,  N.  Y.,  to  extend  Bryant  Street 
across  the  right  of  way  of  the  Erie  R.  R.  Co. 
(Supreme  Court,  Appellate  Division,  Fourth 
Department  September  22,  1919.)  Petition 
for  writ  of  certiorari  granted. 


Midiael  O.  CONDELLO  t.  FBia>1BBIGK 
LOESBR  &  CO.,  Inc.  (Supreme  Court,  Appel- 
late Division,  First  Department  Octob^  17, 
1919.)  Motion  to  dismiss  appeal  granted,  with 
$10  costs.     Order  filed. 


Anthony  CONDELLO,  an  infant,  t.  FRED- 
ERICK LOESER  &  CO.,  Inc.  (Supreme 
Court,  Appellate  Division,  First  Department 
October  17,  1919.)  Motion  to  dismiu  appeal 
granted,  with  $10  coats.    Order  filed. 


Eva  K.  OONLON  r.  Edward  B.  HOSIER  et 

aL  (Supreme  (3ourt  Appellate  Division,  First 
Department  October  17,  1019.)  Motion 
granted.    Order  filed. 


Guide  CONSENTINO,  respondent,  t.  ILLI- 
NOIS SURETY  COMPANY,  appeUant  (Su- 
preme  Court,  Appellate  Division.  Second  De- 
partment November  17,  1919.)  Appeal  dis- 
missed, without  costs. 


Costa  CONSTANTINIDI  et  aL  ▼.  Rolf  H. 
LINDEN.  (Supreme  Court  Appellate  Divi- 
sion. First  Department  October  17,  1919.) 
Motion  to  dismiss  appeal  granted,  with  $10 
costs.    Order  filed. 


CONSUMERS  PARK  BREWING  COMPA- 
NY, appellant  v.  Charles  BRATTCH,  respond- 
ent (Supreme  Court,  Appellate  Division,  Sec- 
ond Department  November  17,  1919.)  Ap- 
peal dismissed,  without  costs. 


August  CONTI  et  al.,  Respts.,  r.  I«EGEND 
REALTY  CORPORATION,  Applt  (Supreme 
Court,  Appellate  Division,  First  Department 
November  7,  1919.)  Judgment  and  order  af- 
firmed, with  costs.    No  opinion.    Order  filed. 


August  CONTI  et  al.  v.  LEQEND  REALTT 
CORPORATION.  (Supreme  Court,  Appellate 
Division,  First  Department  November  2S. 
1919.)  Motion  denied,  with  $10  costs,  and 
stay  vacated.    Order  filed. 


August  CONTI  et  al.  v.  LEGEND  REALTY 
CORPORATION.  (Supreme  Court  Appellate 
Division,  First  Department  November  28» 
1919.)     Motion  denied,  with  $10  costs.    Order 

filed. 


CONTINENTAL  PRODUCING  COMPANY. 
Inc.,  respondent,  v.  Michael  A.  SHEA  and 
Isaac    Slutzker,    copartners,    etc.,    defendants; 
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Isaac  Slntsker,  appellant.  (Supreme  Court, 
Appellate  Division,  Second  Department.  Oc- 
tober 31,  1919.)  Order  affirmed,  with  $10 
costa  and  disbursements.  No  opinion.  Jenks, 
P.  J.,  and  Mills,  Rich,  Blackmar,  and  Kelly, 
JJ.,  concur. 


James  CONWAY,  plaintiff,  v.  BLUFF 
POINT  STONE  COMPANY,  respt,  and  United 
States  Fidelity  and  Guaranty  Company  of  Bal- 
timore, Maryland,  impleaded  with  others,  applt. 
(Supreme  Court,  Appellate  Diyision,  Third  De- 
partment. November  21,  1919.)  Judgment 
unanimously  affirmed,  with  costs.  See,  also, 
180  App.  Div.  835,  168  N.  Y.  Supp.  170. 


liillias  D.  COOKE  and  Norma  MacD.  Fisch- 
er, appellants,  v.  Charles  C.  BURLIN6HAM, 
as  executor,  etc.,  of  William  Coverly,  deceased, 
and  Rebecca  Frances  Coverly,  respondents. 
(Supreme  Court,  Appellate  Division.  Second 
Department.  October  10,  1919.)  Judgment 
(105  Misc.  Rep.  675,  173  N.  Y.  Supp.  614)  af- 
tirmed,  with  costs.  No  opinion.  Jenks,  P.  J., 
and  MUls,  Rich,  Kelly,  and  Jaycox,  JJ.,  con- 
<!ur. 


Lcilllas  D.  COOKE  and  Norma  MacD.  Fisch- 
er, appellants,  v.  Charles  C.  BURUNOHAM, 
as  executor,  etc.,  and  another,  respondents. 
(Supreme  Court,  Appellate  Division,  Second 
Department.  November  «21,  1919.)  Motions 
denied.     Putnam,  J.,  not  voting. 


886 


Ida  COTT,  as  adm'x,  etc.,  reapta.,  v.  ERIE 
RAILROAD  COMPANY,  as  lessor,  etc.,  applts. 
et  al.  (Supreme  Court,  Appellate  Division, 
Fourth  Department  September  22,  1919.) 
Appeal  dismissed,  unless  appellants  shall  file 
and  serve  printed  briefs  by  October  Ist 


LOUas  D.  COOKE  and  Norma  MacD.  Fisch- 
er, appellants,  v.  Rebecca  Frances  COVERLY, 
respondent.  (Supreme  Court,  Appellate  Divi- 
sion, Second  Department.  October  10,  1919.) 
Judgment  (105  Misc.  Rep.  675,  173  N.  Y. 
Supp.  614)  affirmed,  with  costs.  No  oninion. 
Jenks,  P.  J.,  and  Mills,  Rich,  Kelly,  ana  Jay- 
cox, JJ.,  concur. 


Lillias  D.  COOKB  and  Norma  MacD.  Fisch- 
er, appellants,  v.  Rebecca  Frances  COVER- 
LY, respondent.  (Supreme  Cteurt,  Appellate 
Division,  Second  Department  November  21, 
1919.)  Motions  denied.  Putnam,  J.»  not  vot- 
ing. 


COOPER  COMPANY,  respt.,  v.  Mary  HOA6 
and  one,  applts.  (Supreme  Court,  Appellate 
Division,  Fourth  Department.  October  & 
1919.)      Judgment   affirmed,   with   costa.     All 


Annie  (X)PELAND,  as  Adm'x,  etc.,  Applt..  v. 
CENTRAL  R,  R.  CO.  OF  NEW  JERSEY, 
Respt.  (Supreme  Court,  Appellate  Division, 
First  Department.  October  17,  1919.)  Order 
affirmed,  with  $10  costs  and  disbursementa. 
No  opinion.    Order  filed. 


Intibe  matter  of  the  application  of  Frank  B 
COTTB,  appellant,  for  a  writ  of  mandamus, 
etc.  (Supreme  Court,  Appellate  Division,  Sec- 
ond Department.  October  11,  1919.)  Order 
of  the  Special  Term,  denying  application  for 
writ^  amrme<)^  without  costa.  No  opinion. 
Jenks,  P.  J.,  and  Mills,  Putnam,  Blackmar,  and 
Kelly,  JJ.,  concur.  Order  affirmed  125  N. 
E.  914. 


William  F.  COX,  Respt,  t.  CENTRAL 
RAILROAD  OF  HAITI,  Inc.,  Applt.  (Su- 
preme Court,  Appellate  Division,  First  Depart- 
ment October  17,  1919.)  Order,  so  far  as  ap- 
pealed from,  affirmed,  with  $10  costs  and  dis- 
bursements; the  date  for  the  examination  to 
proceed  to  be  fixed  in  the  order.  No  opinion. 
Settle  order  on  notice. 


William  B.  CRAIG,  Respt,  t.  Wflliam  P. 
JENKS,  Applt  (Supreme  Court  Appellate 
Division,  Fbst  Department  (jctober  17, 
1919.)  Order  affirmed,  with  $10  costs  and  dis- 
bursements.   No  opinion.    Order  filed. 


Regina     „,, 

FLOOD  et  al.,  respondento. 


aa     (DESCENT, 


appellant,  t.  Kate 
bs.  (Supreme  Court, 
Appellate  Division,  Second  Department  No- 
vember 7,  1919.)  Motion  to  dismiss  appeal  de- 
nied, on  condition  that  appellant  perfect  the 
appeal,  place  the  case  on  the  calendar  for 
Friday,  November  21,  1919,  and  be  ready  for 
argument  when  reached;  otherwise,  motion 
granted,  with  $10  costa.  Motion  to  vacate  stay 
denied,  without  costs. 


Harry  A.  CRONK  et  al.,  Respts.,  v.  LEVY 
DAIRY  COMPANY,  Applt  (Supreme  Court, 
Appellate  Division,  First  Department  No- 
vember 28,  1919.)  Order,  so  far  as  appealed 
from,  affirmed,  with  $10  costs  and  disburse- 
ments.   No  opinion.    (Jrder  filed. 


Cecelia  CRONYN,  an  infant  etc.,  respt,  v. 
BUFFALO  BREWING  CO.,  impleaded;  etc., 
applt  (Supreme  Court  Appellate  Division, 
Fourth  Department  October  8,  1919.)  Judg- 
ment and  order  affirmed,  with  costs.    All  con- 


Margaret  CRONYN,  respt,  v.  BUFFALO 
BREWING  CO.,  impleaded,  etc.,  applt  (Su- 
preme Court  Appellate  Division,  Fourth  De- 
partment October  8,  1019.)  Judgment  and 
orde^  affirmed,  with  costs.    All  concur. 
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Winiam  G.  CROSS,  respt..  v.  WBSTCOTT- 
JEWESL  CO.,  applt  (Snpreme  Court,  Appel- 
late Divisiozi,  Fourth  Department.  October  8, 
1919.)  Judgment  affirmed,  with  costs.  All 
concur. 


In  the  matter  of  the  petition  of  Benjamin  F. 
CROWELL  et  al.  for  the  drainage  of  certain 
swamp  lands.  (Supreme  Court,  Appellate  Di- 
vision, Fourth  Department.  October  1,  1919.) 
Motion  to  dismiss  appeal  granted,  unless  ap- 

eellant  shall  file  and  serve  printed  papers  with- 
I  60  days  and  pay  to  respondent's  attorney  $10. 


William  W.  CUNNINGHAM,  Applt,  t. 
Robert  LOGIQ  et  al.,  RespU.  (Supreme  Court, 
AppeUate  Division,  First  Department  October 
Si^  1919.)  Order  reversed,  without  costs,  and 
motion  granted,  to  the  extent  of  striking  from 
the  original  order  for  examination  items  Nos. 
2  and  3.  The  date  for  the  examination  to  pro- 
ceed to  be  fixed  in  the  order.  No  opinion.  Or- 
der filed. 


Hugh  F.  CURRY,  Respt,  t.  Francis  X 
CODY,  Applt  (Snpreme  Court,  Appellate  Di- 
vision, First  Department.  October  31,  1919.) 
Order  affirmed,  with  $10  costs  and  disburse- 
ments.   No  opinion.    Order  filed. 


Douglas  W.  CUTLER,  an  infant,  by  Daniel 
B.  Duncan,  his  guardian  ad  litem,  respondent, 
V.  NEW  YORK  CENTRAI/  RAILROAD  COM- 
PANY,  appellant  (Supreme  Court  Appellate 
Division,  Second  Department  October  3, 
1919.)  Judgmoit  and  order  unanimously  affirm- 
ed, with  costs.    No  opinion. 


Emfly  H.  DALZELL,  respondent,  v.  ATCHI- 
SON, TOPEKA  &  SANTA  F*  RAILWAY 
COMPANY,  appellant  (Supreme  Court  Ap- 
pellate Division,  Second  Department  Novem- 
ber 21,  1919.)  Judgment  and  order  affirmed, 
with  costs.  No  opinion.  Jenks,  P.  J.,  and 
Mills,  Rich,  and  Jaycoz,  JJ.,  concur.  Putnam, 
J.,  not  voting. 

Katie  DANGLER,  respondent  v.  Morris 
DANGLER,  appellant  (Supreme  Court,  Appel- 
late Division.  Second  Department.  November 
17,  1919.)     Appeal  dismissed,  without  costs. 


Luciano  D'ANTONIO,  Applt.,  v.  N.  Y.  CON- 
SOLIDATED R.  R.  (JO.,  Respt  (Supreme 
Court  Appellate  Division,  First  Department. 
November  28,  1919.)  Judgment  affirmed,  with 
costs.    No  opinion.    Order  filed. 


In  the  matter  of  Aron  DATESGOLD,  de- 
ceased. (Snpreme  Court  Appellate  Diviskw, 
First  Department.  October  17,  1919.)  Order 
reversed,  with  $10  costs  and  disbursements, 
and  the  motion  granted,  and  the  time  of  tlie  ap- 
pellant in  which  to  serve  said  purposed  case  is 
extended  for  10  days  from  date  of  entry  of  this 
order.    No  opinion.    Order  filed. 


In  the  Matter  of  the  Application  of  Benjazain 
DAVIDSON,  Respt  Joseph  MONACO,  PllL.  v. 
Samuel  BLANK,  Applt.  (Supreme  Court,  Ap- 
pellate Division,  Iirst  Department  October 
17,  1919.)  Judgment  and  order  affirmed!,  with 
$10  costs  and  disbursementa.  No  optnion.  Or- 
der filed. 


Violet  F.  DAVIS,  as  administratrix,  etc,  cf 
William  C.  Davis,  deceased,  reapondent  ▼> 
Michael  J.  SALTSER  and  Michael  Weinsier, 
copartners,  etc.,  appellants.  (Supreme  Court 
Appellate  Division.  Second  Department  'Jcto- 
ber  24,  1919.)  (jrder  unanimously  affirmed, 
with  costs.    No  opinion. 


John  DEE,  respt,  v.  Mary  J.  UGHTSALU 
appellant  Edwin  Smith,  Nancy  A.  Morris  and 
Adella  Cole,  defendants  (two  cases).  (Supreme 
Court  Appellate  Division,  Third  Department 
November  21, 1919.)  Order  unonimooiriy  affiirm- 
ed,  with  $10  costs  ana  disbursements. 


In  the  matter  of  the  daim  of  Charles  DEERY 
for  compensation  under  the  Workmen's  Com- 
pensation Law.  claimant  respt,  v.  H.  C.  &  A. 
I.  PIBROY  CONTRACTING  CJOMPANY,  em- 
ployer, and  ^tna  Life  Insurance  C>>mpany,  in- 
surance carrier,  applts.  (Supreme  Court  Ap- 
pellate Division,  Third  Department  November 
12,  1919.)     Award  unanimously  affirmed. 


Charles  W;  DB  GROFF,  respondent,  v. 
THOMAS  DRYSDALB,  Inc.,  appellant  (So- 
preme  Court  Appellate  Division,  Second  De- 
partment October  7,  1919.)  Judgment  and 
order  unanimmialy  affirmed,  with  costs.  No 
opinion. 


DELAWARE  ft  HUDSON  COMPANY, 
claimant,  applt.,  v.  STATE  of  New  York,  respt 
(Claim  No.  13969.)  (Supreme  Court  Appellate 
Division,  Third  Department  November  12, 
1019.)  Judgment  affirmed,  with  costs.  All  eon- 
cur,  except  Woodward,  J.,  dissenting. 


DELAWARE  &  HUDSON  COMPANY, 
claimant  applt,  v.  STATE  of  New  York,  re^pt 
(Claim  No.  13970.)  (Supreme  Ck)urt,  AppeOate 
Division,    Third    Department     November   12,. 
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1919.)    Judgment  affirmed,  with  coita.    All  con- 
cur, except  Woodward,  J.,  dissenting. 


Matteo  DELFINO,  respondent,  r.  Blanche 
STABITA  and  Carl  SUrite,  appellants.  Su- 
preme Court,  Appellate  Diyision,  Second  De* 
partment  October  3, 1919.)  Order  unanimous- 
ly affirmed,  with  costs.    No  opinion. 


Stanislaus  DBBiBK,  an  inft,  etc,  Applt, 
▼.  BURNS  BROS..  Respt.  (Supreme  Court, 
Appellate  Diyision,  First  Department.  Novem- 
ber 28,  1919.)  Judgment  reversed,  and  a  new 
trial  granted,  with  costs  to  the  appeUant  to 
abide  the  event,  on  the  ground  that  upon  this 
record  it  cannot  be  said  that  there  was  no  evi- 
dence upon  the  issues  of  negligence  and  con- 
tributory negligence,  so  as  to  Warrant  taldng  the 
determination  thereof  from  the  jury.  Order 
filed. 


Isaac  DBNBOSKY,  Applt,  t.  Blanche  DEN- 
BOSKT,  Respt  (Supreme  Court,  Appellate 
Division,  First  Department  November  14, 
1919.)  Order  modified,  by  reducing  alimony  to 
$50  a  week  and  counsel  fee  to  $250,  and,  as 
so  modified,  affirmed,  without  costs.  X^o  opm- 
ion.    Order  filed.     

Isaac  DBNBOSKY,  applt.,  v.  Blanche  DEN- 
BOSKT,  respt  (Supreme  Court,  AppeUate 
Division,  First  Department  November  14, 
1919.)  Appeal  dismissed,  without  costs.  No 
opinion.    Order  filed. 


Richard  C.  DB  NORMANDIB,  Respt,  v. 
BAY  VIEW  HEIGHTS  LAND  CO.,  Applt 
(Supreme  Court,  Appellate  Division,  First  De- 
partment October  31,  1919.)  Order  cfUrmed, 
with  $10  costs  and  disbursements.  No  opin- 
ion. The  date  for  the  examination  to  pro- 
ceed to  be  fixed  in  the  order.  Settle  order  on 
liotice.  See.  also,  107  Misc.  Rep.  140,  177  N. 
Y.  Supp.  158. 


William  DBNSDORF,  appellant,  v.  NEW 
YORK  REAL  ESTATE  IMPROVEMENT 
COMPANY^  respondent  (Supreme  Court,  Ap- 
pellate Division,  Second  Department  Novem- 
ber 17,  1919.    Appeal  dismissed  without  costs. 


In  the  matter  of  the  daim  of  Rose  E.  DESH- 
ON  for  compensation  under  the  Workmen's 
Compensation  Law,  for  the  death  of  Irving 
DBSHON;  STATE  INDUSTRIAL  COMMIS- 
SION, respt,  V.  FEDERAL  SUGAR  REFIN- 
ING COMPANY,  employer,  and  Travelers*  In- 
surance Company,  insurance  carrier,  applts. 
(Supreme  Court,  Appellate  Division,  Third  De- 
partment November  21,  1919.)  Award  unan- 
imously affirmed. 


Siec^ied   DEUTSCH,   Respt,   T. 
ANGBRTER,  Applt     (Supremi 
pellate  Division,   First  ^Department     October 


,   ^^    ,         Firederick 

(Supreme  Court,  Ap- 


24^  1919.)    Judgment  affirmed,  with  costs, 
opmion.    Order  filed. 


No 


In  the  matter  of  the  daim  of  Anthony  DI 
FAZIO,  for  compensation  under  the  Workmen's 
Compensation  Law,  claimant  respt.,  v.  LACK- 
AWANNA BRIDGE  C30MPANY,  employer, 
respt,  and  Employers'  Mutual  Insurance  Com- 
pany, insurer,  applt  State  Industrial  Commis- 
sion, respt  (Supreme  Court,  Appellate  Divi- 
sion, Third  Department  November  21,  1919.) 
Award  unanimously  affirmed.' 


Mary  DILLON,  Respt.,  ▼.  CITY  OP  NEW 
YORK,  Applt  (Supreme  Court,  AppeUate  Di- 
vision,  First  Department  December  5,  1919.) 
Judgment  affirmed,  with  costs.  No  opinion, 
Order  filed. 


Clarence  S.  DINKEINSPIBL,  Indiv.,  etc., 
Applt,  V.  Samuel  ASKIN,  indiv.,  etc,  et  aL, 
Respts.  (Supreme  Court,  Appellate  Division, 
First  Department  November  28,  1919.)  Or- 
der affirmed,  with  (10  costs  and  disbursements. 
No  opinion.    Order  filed. 


Harlow  S.  DIXON  and  another,  as  Adm'rs, 
etc.,  Applts.,  V.  Bustace  CONWAY,  indy.  and 
as  Bz'r,  etc.,  et  aL,  Defu.,  and  Charles  F.  Wil- 
liams, Respt  (Supreme  Court  Appellate  Divi- 
sion, First  Department  October  17,  1919.) 
Order  affirmed,  with  $10  costs  and  disburse- 
ments.   No  opinion.    Order  filed. 


D.  L.  &  W.,  Inc.,  ▼.  Benjamin  ARONOWIT2. 
(Supreme  Court,  Appellate  Division,  First  De- 
partment October  17,  1919.)  Application 
granted.    Order  signed. 


Adolph  DOCTOR  v.  James  MURRAY  et  aL 
(Supreme  Court,  Appellate  Division,  First  De- 
partment October  17,  1919.)  Motion  to  dis- 
miss appeal  granted,  with  $10  costs.  Order 
filed.  ^^^ 

Lawrence  J.  DOLAN,  appellant,  t.  Adolph 
BARR  and  Max  Barr^  respondents.  (Supreme 
Court,  Appellate  Division,  Second  Department. 
October  11,  1919.)  Motion  to  dismiss  appeal 
denied,  on  condition  that  appellant  perfect  the 
appeal,  place  the  case  on  the  November  calen- 
dar, and  be  ready  for  argument  when  reached; 
otherwise,  motion  granted,  with  $10  costs. 


Lawrence  J.   DOLAN,  appellant,  v.  Adolph 
BARR   and   another,   respondents.     (Supreme 
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Court,  Appellate  Division,  Second  Department 
October  24,  1919.)  Motion  granted,  without 
costs,  on  condition  that  appellant  perfect  the 
appeal  and  place  the  v  case  upon  the  calendar 
for  Friday,  November  21,  1919,  and  be  ready 
for  argument  when  reached,  and  serve  his  pa- 
pers and  points  on  or  before  November  10, 
1919.  ___ 

DOMESTIC  CHEMICAL  CORPORATION. 
HesptM  V.  GENERAL  PLATERS*  SUPPLY 
CO.,  Inc.,  Applt.  (Supreme  Court,  Appellate 
Division,  First  Department.  November  7, 
1919.)  Judgment  and  order  affirmed  with 
costs.    No  opinion/    Order  filed* 


Patrick  J.  DONOHUE  v.  Harry  C.  SLEIGHT. 
(Supreme  Court,  Appellate  Division,  First  De- 
partment. October  17,  1919.)  Motion  to  dis- 
miss appeal  granted,  with  $10  costs.  Order 
filed. 


William  T.  DREW,  respondent,  v.  William  M. 
BARRETT,  as  President  of  the  Adams  Ex- 
press Company,  appellant.  (Supreme  Court, 
Appellate  Division,  Second  Department.  De- 
cember 5,  1919.)  Judgment  and  order  of  the 
City  Court  of  Mt.  Vernon  reversed,  and  com- 
plaint unanimously  dismissed,  with  costs.  Un- 
der the  terms  of  the  contract  evidenced  by  the 
bill  of  lading^  defendant  was  not  to  be  liable 
unless  the  injury  or  loss  be  caused  by  defend- 
ant or  its  servants;  also  the  shipper  agreed  as 
a  condition  precedent  to  any  recovery  that 
*'8uch  loss  or  damage  should  be  proved  by  the 
shipper  to  have  been  caused  by  the  negligence 
of  the  carrier."  In  a  live  stock  bill  of  lading, 
such  clauses  are  valid.  As  negligence  was  not 
proven,  plaintiff  must  fail  in  his  action.  Jcnks, 
P.  J.,  and  Rich,  Putnam,  Blackmar,  and  Jay- 
coz,  JJ.,  concur. 


George  W.  DUELL,  respt.,  v.  DONNBR 
STEEL  COMPANY,  applt.  (Supreme  Court, 
Appellate  Division,  Fourth  Department.  Sep- 
tember 22,  1919.)  Appeal  dismissed,  unless 
appellant  shall  file  and  serve  printed  briefs  by 
September  29th. 


Benjamin  L.  DURYEA,  Respt.,  v.  Charles 
R.  BERGMANN  et  al.,  impleaded,  etc.,  Applts. 
(Supreme  Court,  Appellate  Division,  First  De- 
partment, November  7,  1919.  Judgment  af- 
firmed, with  costs.     No  opinion.     Order  filed. 


Matter  of  Cornelius  J.  EARLEY,  an  attorney. 
(Supreme  Court,  Appellate  Division,  First  De- 
partment. October  17,  1919.)  Motion  denied. 
Settle  order  on  notice. 


EAST    LAKE    LUMBER    (X).,    Applt^    v. 
Grcenleaf   S.   VAN   GORDER   et   al..    respts. 


(Supreme  Court,  Appellate  Division,  Foartb 
Department.  September  22,  1919.)  Motion  for 
leave  to  appeal  to  the  Court  of  Appeals  denied, 
with  $10  costs. 


Frederick  R  EATON,  Applt.,  T.  W.  &  S. 
JOB  CO.,  Inc.,  Respt.  (Supreme  Court,  Ap- 
pellate Division,  First  Department.  October 
31,  1919.)  Judgment  modified,  by  striking  oat 
the  words  '^pon  the  merits,"  and  judgment,  as 
so  modified,  and  the  order  appealed  from,  af- 
firmed without  costs.    No  opinion.    Order  filed. 


EDDY  VALVE  CO.,_plff.,  v,  VILI4AGB  OF 
BARKER,  respt.,  and  Walter  A.  Wood,  applt 
(Supreme  Court,  Appellate  Division,  Foorth 
Department.  October  8,  1919.)  Motion  for 
leave  to  appeal  to  the  Court  of  Appeals  denied, 
with  $10  costs. 


Wm,  J.  EDELL,  applt,  v.  Arthur  F.  GAI- 
LEY,  respt.  (Supreme  Court,  Appellate  Divi- 
sion, Fourth  Department.  September  22, 1919.) 
Motion  to  dismiss  appeal  granted,  with  costs. 


In  the  matter  of  the  claim  of  B.  I.  DTJ  PONT 
DE  NEMOURS  POWDER  COMPANY  against 
the  CITY  OF  NEW  YORK,  under  section  42. 
chapter  724,  of  the  Laws  of  1905,  as  amended 
by  section  9,  chapter  314,  of  the  Laws  of  1906. 
Business  Damage  Commission  No.  3.  (Supreme 
Court,  Appellate  Division,  Third  Department 
November  12, 1910.)    Appeal  dismissed. 


Wilhelmina  EINBERGER  t.  DENWOOD 
REALTY  CO.,  Inc.  (Supreme  Court,  Appellate 
Division,  First  Department  November  28, 
1919.)  Motion  to  dismiss  appeal  granted,  with 
$10  costs.    Order  filed. 


Matter    of   J.    Mortimer   EISBNBER6,  aa 

attorney.  (Supreme  Court,  Appellate  Division, 
First  Department  October  24,  1919.)  Pro- 
ceeding dismissed.    Settle  order  on  notice. 


Maurice  EISENBERG,  Applt,  ▼.  Augustni 
B.  WOLVIN,  Respt  (Supreme  Court,  Appel- 
late Division,  First  Department.  October  31. 
1919.)  Order  affirmed,  with  SIO  costs  and 
disbursements.     No  opinion.     Order  filed. 


EMPIRE  LIGHTING  FIXTURE  CO.,  Ina, 
Applt.,  v.  Samuel  CUTLER  et  al.,  Respto.  (Su- 
preme Court,  Appellate  Division,  First  Depart- 
ment November  14,  1919.)  Order  modified, 
by  imposing  as  a  condition  for  the  opening  of 
the  default  the  payment  of  $30,  together  with 
$10  costs  of  motion  and  the  disbarsements  on 
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•entering  judgment,  and,  as  bo  modifiM,  affirmed, 
w^ith  110  costs  and  disbursements  to  the  ap- 
pellant.   No  opinion*    Order  filed* 


Sigmund  H.  ENGELBERG,  Applt,  v.  Bessie 
A.  ENGELBBRG,  Respt  (Supreme  Court,  Ap- 
pellate Division,  First  Department.  November 
14,  1919.)  Order  affirmed,  with  $10  costa  and 
•disbursements.    No  opinion.    Order  filed. 


KQUITABLB  SOCIAIi  CLUB,  Inc.,  Applt, 
V.  Richard  B.  ENRIGHT,  as  Cbm'r,  etc,  et  al., 
Respts.  (Supreme  Court,  Appellate  Division, 
First  Department  October  17,  1919.)  Order 
affirmed,  with  $10  costs  and  disbursements.  No 
opinion.     Order  filed. 


Herbert  L.  EVELYN,  respondent,  r.  Edward 
J.  REID,  appellant.  (Supreme  Court  Appel- 
late Division,  Second  Department  October  8, 
1919.)  Judgment  and  order  unanimously  af- 
firmed, with  costs.    No  opinion. 


Edward  W.  EVERETT,  Applt,  v.  James  A. 
CAREY,  Respt  (Supreme  Court  Appellate 
T>ivision,  First  Department.  November  28, 
1019.)  Judgment  and  order  affirmed,  with 
costs.    No  opinion.    Order  filed. 


Pietro  EZZO,  respondent,  ▼.  STEVES- 
LACIOS  COMPANY,  Inc.,  appellant  (Su- 
preme Court  AppeUate  Division,  Second  De- 
partment October  10,  1919.)  Judgment  and 
order  unanimoosly  affirmed,  with  costs.  No 
opinion. 


Helen  FAHS,  Respt,  v.  Louis  A.  FAHS, 
Applt.  (Supreme  Court  Appellate  Division, 
First  Department.  October  31,  1919.)  Order 
reversed,  with  $10  costs  and  disbursements,  and 
motion  granted,  with  $10  costs.  No  opinion. 
Order  filed* 

Nicolo  FAILLO,  respondent  T.  Alexander 
NOAH,  appellant  (Supreme  Court  Appellate 
Division,  Second  Department  October  3, 
1919.)  Judgment  and  order  unanimously  affirm- 
ed, with  costs.    No  opinion. 


Louis  FENNING,  respondent  ▼-  George 
LASKAS  and  Margaret  Laskas,  appellants. 
(Supreme  Court,  Appellate  Division,  Second 
Department.  October  3, 1919.)  Judgment  and 
order  unanimously  affirmed,  with  costs.  No 
opinion. 
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Louis    FENNING,    respondent    ▼•    George 
LASKAS    and    Margaret   Laskas,    appellants. 

i Supreme  Court  Appellate  Division,  Second 
>epartment  November  7,  1919.)  Motion  for 
reargument  granted,  and  case  set  down  for 
Tuesday,  December  2,  1919. 


Nicholas  FEULNER,  Respt,  t.  UNION 
RAILWAY  CO.  of  N.  Y.  CITY,  Applt  (Su- 
preme  Court  Appellate  Division,  First  Depart- 
ment October  31,  1919.)  Judgment  and  or- 
der affirmed,  with  costs.  No  opinion.  Order 
filed. 


FIRST  NATIONAL  BANK  OF  ANN  AR- 
BOR, MICH.,  Respt,  V.  John  FARSON,  et  al. 
Applts.  (Supreme  (3ourt  Appellate  Division, 
First  Department.  October  17,  1919.)  Order 
affirmed,  with  $10  costs  and  disbursements.  The 
date  for  the  examination  to  proceed  to  be  fixed 
in  the  order.  No  opinion.  Settle  order  on  no- 
tice. 


FIRST  NAT.  BANK  OF.  ANN  ARBOR, 
MICH.,  V.  John  FARSON  et  al.  (Supreme 
Court  Appellate  Division,  First  Department 
October  17,  1919.)  Motion  denied,  with  $10 
costs.    Order  filed. 


FIRST  NATIONAL  BANK  OF  ANN  AR- 
BOR,  MICH.,  Respt^  v.  John  FARSON  et  al., 
Applts.  (Supreme  Court  Appellate  Division, 
First  Department  November  14.  1919.)  Or- 
der reversed,  with  $10  costs  and  disbursements, 
and  motion  granted,  to  the  extent  of  requiring 
additional  undertaking  in  the  sum  of  $1,000,  on 
the  authority  of  Banes  t.  Rainey.  192  N.  Y. 
292,  85  N.  B.  71.    Order  filed. 


Harry   0.   FISHER   v.    STAR   COMPANY. 

(Supreme  Court,  Appellate  Division,  First  De- 
partment. October  17,  1919.)  Moaon  deniecU 
with  $10  costs.    Order  filed. 


Myra  A.  FLANAGAN  ▼.  CITY  OF  NffW 
YORK.  John  J.  FLANAGAN  v.  SAME.  (Su- 
preme Court  Appellate  Division,  First  De- 
partment October  17,  1919.)  Motion  denied, 
with  $10  costs.    Order  filed. 


James  A.  FOLEY,  as  Rec'r,  t.  Reginald 
RONALDS  et  al.  (Supreme  Court,  Appellate 
Division,  First  Department.  November  28, 
1019.)  Motion  to  dismiss  appeal  granted,  with 
$10  costs,  unless  appellant  comply  with  terms 
stated  in  order.    Order  filed. 


Bridget    FORD,    appellant    t.    Patrick    F. 
CRADDOCK,    respondent      (Supreme   Court 
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Appellate  Diyision,  Second  Bepartment.  Oc- 
tober 3,  1919.)  Judgment  modified,  by  striking 
therefrom  the  words  "rendering  a  verdict  for 
defendant"  in  the  recital,  and  the  words  "on 
the  merits"  and  "together  with"  in  the  order- 
ing part,  and  in  the  latter  inserting  the  word 
"with"  in  place  of  the  words  "together  with," 
and,  as  so  modified,  unanimously  affirmed,  with- 
out costs.    No  opinion. 

Margaret  H.  FORD,  as  administratrix  ol 
the  goods,  chattels,  and  credits  of  Truman  O. 
Ford,  deceased,  respt.,  v.  William  G.  Mc- 
ADOO,  Director  General  of  Railroads,  applt. 
(Supreme  Court,  Appellate  Division,  Third  De- 
partment. November  12,  1919.)  Judgment 
and  order  (178  N,  Y.  Supp.  631)  afRrmed,  with 
costs.  All  concur,  except  Lyon  and  Henry  T. 
Kellogg,  JJ.,  dissenting. 


Charles  FOSMIRE,  apptt.,  t.  NATIONAL 
SURETY  COMPANY,  respt.  (Supreme 
Court,  Appellate  Division,  Third  Department. 
November  21,  1919.)  Motion  granted,  and 
question  certified  as  follows:  Does  the  com- 
plaint state  facts  sufficient  to  constitute  a 
cause  of  action?  See  189  App.  Div.  44,  177  N. 
Y.  Supp.  810,  reversing  104  Misc.  Rep.  166, 
171  N.  Y.  Supp.  474. 


Elsie  B.  FOWLER,  Respt.,  v.  Harry  L. 
POWERS,  as  Bx'r,  etc.,  Impld.,  etc,  Applt, 
(Supreme  Court,  Appellate  Division,  First  De- 
partment. -  October  17,  1919.)  Order  affirmed, 
with  $10  costs  and  disbursements.  No  opin- 
ion.    Order  filed. 


Esther  FRACHTEL  ▼.  Herman  GHROF- 
SKY.  (Supreme  Court,  Appellate  Division, 
First  Department.  October  17,  1919.)  Mo- 
tion to  dismiss  appeal  granted,  with  $10  costs. 
Order  i31ed. 


Ivan  FRANK  and  another,  Respts.,  y.  Math- 
ew  N.  RYAN,  Applt  (Supreme  Court,  Appel- 
late Division,  First  Department.  October  17, 
1919.)  Order  affirmed,  with  $10  costs  and 
disbursements.    No  opinion.    Order  filed. 


FRED  GRBTSCH  MANUFACTURING 
COMPANY,  appeUant,  v.  Hans  HOHNER,  re- 
spondent, and  others,  defendants.  (Supreme 
Court,  Appellate  Division,  Second  Department. 
November  17,  1919.)  Appeal  dismissed,  with- 
out costs. 


Lester  M.  FRIBDBfiAN  ▼.  Thomat  MACH- 
CIN8KI  et  al.  (Supreme  Court,  Appellate 
Division,  First  Department.  November  2St 
1919.)  Motion  to  dismiss  appeal  granted,  with 
$10  costs,  unless  appellant  comply  with  terms 
stated  in  order.    Order  filed. 


L  Moses  FRIEDMAN  et  al.  ▼.  Isaac  ROD- 
STEIN.  (Supreme  Court,  Appellate  Division, 
First  Department.  October  17,  1919.)  Mo- 
tion to  dismiss  appeal  denied,  with  $10  costs. 

Order  filed.  .  See,  also,  —  App.  Div.  ,  178 

N.  Y.  Supp.  890 ;  176  N.  Y.  Supp.  554. 


I.  Moses  FRIEDMAN  et  al.,  Respts.,  y. 
Isaac  RODSTEIN,  Applt  (Supreme  Court, 
Appellate  Division,  First  Department.  No- 
vember 21,  1919.)  Order  (176  N.  Y.  Supp. 
554)  affirmed,  with  $10  costs  and  disburse- 
ments, with  leave  to  defendant  to  withdraw 
demurrer  and  to  answer,  on  payment  of  said 
costs  and  $10  costs  of  motion  at  Special  Term. 
No  opinion.  Order  filed.  See,  also,  189  Appu 
Div.  893,  178  N.  Y.  Supp.  880. 


William  W.  FUNQE,  Jr.,  Applt.,  v.  MAUSER 
MANUFACTURING  CO.,  and  another,  Respts, 
(Supreme  Court,  Appellate  Division,  First  De- 
partment. November  28,  1919.)  Judgment 
affirmed,  with  costs.    No  opinion.    Order  filed. 


Peter  GALLAGHER,  Respt.,  r.  K  Tm  D. 
REALTY  CO.,  Applt.  (Supreme  Court,  Ap- 
pellate Division,  First  Department.  October 
24,  1919.)  Judgment  and  order  reversed,  and 
new  trial  ordered,  with  costs  to  appellant  to 
abide  event,  unless  plaintiff  stipulates  to  reduce 
verdict  to  $5,000,  in  which  event  the  judgment, 
as  so  modified,  and  the  order  appealed  from, 
are  affirmed,  without  costs.  No  opinion.  Set- 
tle order  on  notice. 


Edward  V.  GAMBIER,  trustee,  appeDant,  v. 
CITY  &  COUNTY   CONTRACT   COMPANY 

and  another,  respondents.  (Supreme  0>urt, 
Appellate  Division,  Second  Department  No- 
vember 17,  1919.)  Appeal  dismissed,  without 
costs. 


Agamemnon  GARIFALOS,  respt,,  v.  Anacta- 
sia  GARIFALOS,  applt.  (Supreme  Court,  Ap- 
pellate Division,  Fourth  Department.  October 
1,  1919.)  Order  affirmed,  without  costs.  All 
concur. 


Ansel  L.  FREEMAN,  respondent,  v.  John  J. 
LEONARD  and  others,  defendants,  Philip  J.  Adolph  GENEROUS  ▼.  -  SHEPARD  & 
SHERIDAN,  appellant.  (Supreme  Court,  Ap-  MORSE  LUMBER  CO.  (Supreme  Court,  Ap- 
pellate Division,  Second  Department.  Novem-  pellate  Division.  First  Department.  October 
ber  17,  1919.)    Appeal  dismissed,  without  costs. '  17,  1919.)    Application  granted.    Order  signed. 
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Bob«rt  OmSON  et  al.,  Applts.,  t.  QUIOR- 
SrtiVBB  MININO  GO.  et  al.,  Bespta.  (Su- 
preme Court,  Appellate  Division,  First  jDe- 
partment.  November  14,  1919.)  Order  re- 
versed, with  $10  costs  and  disbursements,  and 
plaintiffs'  motion  for  a  stay,  as  specified  in  their 
notice  of  motion,  cranted,  with  $ljO  costs.  No 
opinion.     Order  filed. 


William  B.  0IES6CKB,  Respt,  y.  GARIB 
SYNDICATE.  Ltd..  et  aL,  Applts.  (Supreme 
Court,  Appellate  Division^  First  Department, 
October  17,  1919.)  Order  affirmed,  with  $10 
costs  and  diaburaamenta*  The  date  for  the 
examination  to  proceed  to  be  fixed  in  the  order. 
No  opinion.     Settle  order  on  notice. 


Hatter  of  S.  Edward  QINSBUBG,  an  attor- 
ney. (Supreme  Court,  Appellate  Division, 
First  Department  October  31,  1919.)L  M<y^ 
tion  for  reinstatement  granted.  Order  filed. 
See  188  App.  Div.  517,  177  N.  Y.  Supp.  293. 


Meyer  GLADSTONE  et  al.  ▼,  HOROWITZ 
&  NBWMARK,  Inc.  (Supreme  Court,  Appel- 
late Division,  First  Department  November 
28,  1919.)  Application  denied,  with  |10  coats. 
Order  aigned. 

Kate  GLBASON,  respt,  v.  Lucy  M.  WANA- 
MAKER  et  aL,  applts.  (Supreme  Court,  Ap- 
pellate Division,  Fourth  Department  Septem- 
ber 22,  1919.)  Motion  to  dismiaa  appeal 
granted. 


Sarah  GOLDBERG,  Respt,  v.  Daniel 
SMITH,  Appl^  (Supreme  Court,  Appellate 
Division,  First  Department  October  81, 
1919.)  Order  reversed,  with  $10  coata  and 
disburaemtats,  and  motion  granted,  with  $10 
coata.    No  opinion.    Order  filed. 


(50LDEN  HILL  BUILDING  CO.,  Respt.,  v. 
GENERAL  ACCIDENT,  FIRE  &  LIFE  AS- 
SURANCE CORP'N,  Ltd.,  Applt  (Supreme 
Court  Appellate  Division,  First  Department 
October  24,  1919.)  Judgment  and  order  affirm- 
ed, with  coats.     No  opmion.     Order  filed. 


Abraham  GOLDMAN,  Applt,  v.  Harry  AI/T- 
MAN  and  another,  copartners,  etc.,  Respts. 
(Supreme  Court,  Appellate  Division,  First  De- 
partment November  28,  1919.)  Judgment  and 
order  affirmed,  with  costs.  No  opinion.  Order 
filed. 


Harry  GOODMAN,  Applt.,  v.  Louis  RU- 
BINSTEIN et  al.,  Respts.  (Supreme  Court 
Appellate  Division,  First  Department.  Octo- 
ber 31,  1919.)  Order  affirmed,  with  $10  costs 
and  disbursements.    No  opinion.    Order  filed. 


GOODWIN  PRESERVINO  CO.,  applt,  r. 
E.  B.  HOLTON,  respt  (Supreme  Court,  Ap- 
pellate Division,  Fourth  Department.  Sep- 
tember 22,  1919.)  Appeal  dismissed,  without 
coata,  upon  atipulation  filed. 


In  the  matter  of  Harold  A.  (30RD0N,  an 
Attorney.  (Supreme  Court,  Appellate  Division, 
Third  Department  November  21,  1919.)  Re- 
port of  the  official  referee  confirmed,  and  the 
complaint  dismissed.  All  concur,  except  John 
M.  Kellogg,  P.  J.,  and  I^on,  J.,  dissenting. 


Fred  A.  GORDON,  on  behalf  of  himself, 
etc.,  Respt,  v.  Jacob  J.  BENEDICT  and  an- 
other, iuvpld..  etc.,  Applts.  (Supreme  Court, 
Appellate  Division,  First  Department  Oc- 
tober 17,  1919.)  Order  affirmed,  with  $10  costs 
and  disbursements.    No  opinion.     Order  filed. 


Esther  I,  GORDON,  Applt.,  t.  Hyman  (K)R- 
DON,  Respt  (Supreme  Court,  Appellate  Di- 
vision, First  Department.  November  28. 
1919.)  Order  reversed,  with  $10  costs  and 
disbursements,  and  the  matter  referred  to  Hon. 
John  W.  Goff,  official  referee,  to  take  evidence 
as  to  the  pecuniary  condition  of  the  parties  and 
to  report  to  the  Special  Term,  with  nis  opinion 
thereon,  as  to  the  proper  amount  if  any,  to  be 
allowed  for  increased  alimony.  No  opinion. 
Settle  order  on  notice. 


George  R.  GORDON,  Respt,  v.  Marie  Bra- 
dy MURRAT,  Applt  (Supreme  <3ourt  Ap- 
pellate Division,  First  Department  Novem- 
ber 28,  1919.)  Judgment  and  order  reversed, 
and  new  trial  ordered,  with  costs  to  appellant 
to  abide  event  nalees  plaintiff  stipulate  to 
reduce  verdict  to  $2,500,  in  which  event  the 
judgment  as  ao  modified,  and  the  order  ap- 
pealed from,  are  affirmed,  without  coata.  No 
opinion.     Settle  order  on  notice. 


Tereaa  M.  GRAHAM,  appellant,  T.  PETER 
H.  HAVEY  &  SONS,  Inc..  reapondent  (Su- 
preme Court,  Appdlate  Diviaion.  Second  De- 
partment October  8,  1919.)  Judgment  of  the 
Citv  Court  of  Yonkera  unanimoualy  affirmed, 
with  eoata.    No  opinion. 


Tereaa  M  GRAHAM,  appellant,  t.  PETER 
H.  HAVEY  &  SONS,  Inc..  respondent  (Su- 
preme <3ourt  Appellate  Division,  Second  De- 
partment November  7, 1919.)  Motion  denied, 
without  coata. 


Wflliam  H.  GREEN  t.  GREAT  BEAR 
SPRING  CO.  (Supreme  Court  Appellate  Di- 
vision, Firat  Department  October  17,  1919.) 
Motion  for  extension  of  time  granted,  and  ap- 
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pellanf  B  time  to  file  brief  extended  to  October 
27,  1919.  Motion  to  dismiss  appeal  granted, 
with  |10  costs,  unless  ajppellant  comply  with 
terms  stated  in  order.     Orders  filed. 


Minnie  GREEN,  respondent,  ▼.  Samuel  RO- 
DIN, appellant.  (Supreme  Court,  Appellate 
Division,  Second  Department.  November  7, 
1919.)  Judgment  and  order  unanimously  af- 
firmed, with  costs.    No  opinion. 


Charles  L.  GREENHALL,  as  trustee,  etc.,  t. 
Eugene  DAVIS.  (Supreme  CJourt,  Appellate 
Division,  First  Department  October  17, 
1919.)  Motion  to  dismiss  appeal  granted,  with 
$10  costs,  unless  appellant  comply  with  terms 
stated  in  order.    Order  filed. 


Morris  GREENHILL,  Respt,  v.  BROWN 
BROS.  &  CO.,  impleaded,  etc.,  Applt.  (Su- 
preme Court,  Appellate  Division,  First  De- 
partment. October  17.  1919.)  Order  affirmed, 
with  $10  costs  and  disbursements.  No  opinion. 
Order  filed. 


John  P.  GRIFFIN,  Respt,  r.  Samuel  M. 
BASES,  Applt  (Supreme  Court,  Appellate 
Division,  First  Department,  November  7, 
1919.)  Judgment  and  order  affirmed,  with 
costs.    No  opinion.    Order  filed. 


Daniel  G.  GRIFFIN  et  al.,  as  substituted 
trustees,  etc.,  ApplU.,  v.  Michael  WIELANDT 
et  al.,  Respts.  (Supreme  Court,  Appellate  Di- 
visioDf  First  Department  November  7,  1919.) 
Judgment  affirmed,  with  costs.  No  opinion. 
Order  filed. 


Dominick  GDASTAVINO,  as  Adm'p,  etc., 
Respt,  V.  Mildred  ROCK,  Applt  (Supreme 
Court,  Appellate  Division,  First  Department 
October  81,  1919.)  Judgment  and  order  affirm- 
ed, with  costs.    No  opinion.    Order  filed* 


GUENTHER  PUBLISHING  CO.,  Respt,  T. 
RIDGWAY  COMPANY,  Applt  (Supreme 
Court  Appellate  Division,  First  Department. 
October  17,  1919.)  Order  affirmed,  with  $10 
costs  and  disbursements.  No  opinion*  Order 
filed. 


Carl  F.  GDGGENBUBHLER,  Respt,  r. 
CAST-A-LINER  CO..  Inc.,  et  ^.,  Applts. 
(Supreme  Court,  Appellate  Division,  First  De- 
partment. October  31,  1919.)  Order  modified, 
by  providing  that  the  injunction  shall  become 
inoperative  in  the  event  that  defendants  within 
five  days  from  service  of  this  order,  with  notice 
of  entry  thereof,  file  an  undertaking  in  the  sum 


of  $5/)00  for  any  damages  plaintiff  may  sostain, 
and,  as  so  modified,  affirmed,  without  costs.  N« 
opinion.    Order  filed. 


Lillian  GUINAN,  Bfi  Adrn'r^ctc^  Respt,  v. 
HAYES  STORA(Sb  WARHHOUSB,  lut, 
Applt  (Supreme  Court,  Appellate  Division. 
First  Department  December  5,  1919.)  Order 
reversed,  with  $10  costs  and  dtsbnr&ements,  and 
motion  granted,  with  $10  costs.  'Ko  opinion. 
Order  filed. 


Adolph  HABICH,  appellant,  t.  Richard  R 
SMITH,  respondent  (Supreme  Ooort;  Appel- 
late Division.  Second  Department.  Oetoba 
31,  1919.)  We  do  not  disturb  the  Terdict  npoo 
the  weight  of  evidence,  but  feel  constrained  to 
reverse  the  judgment  and  grant  a  new  trial  for 
errors  in  the  admission  of  evidence  at  folios 
382  and  386  of  the  record.  Judgment  and  order 
denying  motion  for  a  new  trifd  reversed,  and 
new  trial  granted,  costs  to  abide  the  event,  and 
order  tlenying  motion  to  vacate  and  set  aside 
verdict  on  the  ground  of  improper  conduct  of  the 
jury  affirmed,  without  costs.  Jenks,  "P.  J.,  and 
Mills,  Rich,  Blackmar,  and  Kelly,  JTJ.,  concur. 

James  HADFIELD  t.  Joseph  COI/TER  et  aL 
(Supreme  Court  Appellate  Division,  First  De- 
partment October  17,  1919.)  Motion  denied, 
with  $10  costs,  and  stay  vacated.     Order  filed. 


Lionel  HAGENAERS  et  aL  t.  Lncas  GABAL- 
LERO  et  al.  (Supreme  Court  Appellate  Di- 
vision, First  Department  October  17,  1919.) 
Motion  denied,  with  $10  costs.  Order  filed. 
See,  also,  188  App.  Div.  643,  177  N.  T.  Sopp. 
813;   189  App.  Div.  889,  178  N.  Y.  Snpp.  892. 


Lionel  HAGENAERS  and  another,  Applti- 
Respts.,  V.  Julio  O.  CABALLEKO,  impld..  etc^ 
Re6p.-Applt  (Supreme  Court,  Appellate  Di- 
vision, First  Department  October  17,  1919.) 
Order  affirmed,  without  costs  to  either  party. 
No  opinion. ,  Order  filed.  See,  also,  188  Api). 
Div.  643,  177  N.  Y.  Supp.  813;  189  App.  DW. 
896,  178  N.  Y.  Supp.  892. 


Irving  HAIGHT,  as  administrator,  etc,  ot 
Ftank  Haight,  deceased,  respondent,  v.  S. 
Jeannette  CARMEN,  defendant,  and  Jacteoa 
BUTTS,  appellant  (Supreme  Court  Appel- 
late Division,  Second  Department  October  17, 
1919.)  Judgment  and  order  of  the  Connty 
Court  of  Dutchess  County  reversed,  and  new 
trial  ordered,  costs  to  abide  the  event,  apos 
the  ground  that  the  verdict  of  the  jury  was  con- 
trary to  the  weight  of  the  evidence.  Mills, 
Rich,  Bl^okmar,  Kelly,  and  Jaycox,  JJ.,  con- 
cur. 

WilUam  HAIM,  Applt,  v.  Philip  RICHMAN 
and  anothjer,  Respts.     (Supreme  Court  Appel- 
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late  Division,  First  Department  October  17, 
1919.)  Order  reversed,  with  $10  costs  and 
disbarsements,  and  the  motion  granted,  with 
910  costs.    No  opinion.    Order  filed. 


WHHam  HAIM  v.  PhiUp  RIOHMAN  et  a1. 
(Supreme  Court,  Appellate  DlTision,  First  De- 
partment. Noyember  28,  1919.)  Motion  denied, 
with  $10  ooeta    Order  filed. 


Abigail  HAINES,  applt^,  ▼.  Arthnr  J.  LEON- 
ARD, respt.  (Supreme  uourt.  Appellate  IMvi- 
sion.  Third  Department.  November  21,  1919.) 
Judgment  nnanunooaly  affirmed,  with  costs. 


Emily  L.  H^LL,  respondent,  v.  GEORGE  R. 
HALL  and  Ldllian  S.  Hall,  appellants.  (Su- 
preme Court,  Appellate  Division,  Second  De- 
partment October  8,  1919.)  Judgment  modi- 
fied, 80  as  to  provide  that  the  mortgage  be  ad- 
judged valid  as  against  the  plaintiff  for  the 
principal  sum  of  $1,788.34  only,  and  the  ques- 
tion of  the  amount  of  interest  due  thereon  may 
be  settled  upon  application  to  be  made  by  either 
party  to  the  Special  Term,  and  the  judgment, 
as  so  modified,  is  affirmed,  without  costs  to 
either  part^.  We  make  the  following  additional 
findings,  viz.:  (a)  That  the  expenses  actually 
paid  to  the  attorney  of  the  mortgagee  for  the 
procuring  of  the  said  mortgage  amounted  to 
the  sum  of  $1,050,  so  that  the  proceeds  of  the 
said  mortgage  loan  to  the  plainuff  and  her  son 
were  only  the  sum  of  $5.9o0;  (b)  that  of  the 
said  proceeds  the  plaintiff,  at  the  request  of 
the  defendant  George  R.  Hall  and  for  his  bene- 
fit, paid  out  the  sum  of  $4,500,  and  that  the 
balance  thereof,  to  wit,  the  sum  of  $1,450,  she 
applied  to  her  own  uses  and  benefits;  and  (c) 
that  the  said  expenses  being  divided  between  tne 
said  parties  in  proportion  to  their  respective 
shares  in  and  of  the  said  proceeds,  make  the 
sum  of  $338.34  thereof  chargeable  to  the  plain- 
tiff, and  the  balance  of  $711.06  due  to  the  de- 
fendant George  R.  Hall.  And  we  conclude,  upon 
the  findings  as  so  amended,  that  it  is  equitable 
and  just  that  the  mortgage  should  stand  as 
valid  in  the  hands  of  the  said  George  R.  Hall 
for  the  principal  sum  of  $1,788.34  only,  and  for 
such  interest  thereon  as  upon  further  applica- 
tion to  the  court  at  Special  Term  may  be  found 
due,  upon  the  ground  that  we  think  that,  in- 
asmuch as  the  plaintiff  actually  received  for 
ber  own  use  ana  benefit,  out  of  the  proceeds 
of  the  mortgage,  the  sum  of  $1,450,  it  is  equi- 
table and  just  that  the  mortgage  in  the  hands 
of  her  son,  the  defendant  George  R.  Hall, 
should  be  held  valid  for  that  amount,  and  for 
hrr  proportionate  part  of  the  expenses  of  pro- 
curing the  mortgage  loan,  which  is  the  sum  of 
S338.34.  makin?  in  all  the  principal  sum  of 
$1,788.34.  Jenks,  P.  J.,  and  Mills,  Rich,  Black- 
mar,  and  Kelly,  J  J.,  concur. 
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Louise  HAMBURGER,  applt,  t.  OORNBLL 
UNIVERSITY,  respt  (Supreme  Court,  Ap- 
pellate Division,  Third  Department.  Novem- 
ber 21,  1919.)  Order  modified,  by  providing 
that  the  trial  shall  be  had  in  the  county  of 
Broome,  instead  of  the  county  of  Tompkins, 
and,  as  so  modified,  unanimously  affirmed,  with- 
out costs.  See,  also,  99  Misc.  Rep.  564.  166 
N.  Y.  Supp.  46;  184  App.  Div.  408,  172  N. 
Y.  Supp.  5. 

Louise  HAMBUROBR,  applt,  ▼.  CORNELL 
UNIVERSITY,  respt  (Supreme  Court  Ap- 
pellate Division,  Third  Department  November 
21,  1919.)  Order  unanimously  affirmed,  with 
$10  costs  and  disbursements.  See,  also,  99 
Misc.  Rep.  564,  166  N.  Y.  Supp.  46;  184  App. 
Div.  403.  172  N.  Y.  Supp.  5;  —  App.  Div.  — , 
178  N.  Y.  Supp.  803. 


William  W.  HAMLIN,  respt,  ▼.  John  N. 
'PATTON,  applt  (Supreme  Court  Appellate 
Division,  Fourth  Department  September  22. 
1919.)  Motion  for  reargument  denied,  with  $10 
costs. 


Lillian  I.  HAMMOND,  respondent  ▼•  Henry 
W.  J.  HAMMOND,  appellant  (Supreme 
Court  Appellate  Division,  Second  Department 
November  7,  1919.)  Order  affirmed,  with  $10 
costs  and  disbursements.  No  opinion.  Jenks, 
P.  J.,  and  Mills,  Rich,  Blackm^r,  and  Kelly, 
JJ.,  concur. 


Marguerite  E.  HAND,  Respt,  v.  Claudius  A. 
HAND_Applt  (Supreme  Court,  Appellate  Di- 
vision, B^urst  Department  November  14,  1019.) 
Order  affirmed,  with  $10  costs  and  disburse- 
ments.   No  opinion.     Order  filed. 


William  B.  HANNA,  appellant  T.  Aaron 
MEISLIN,  respondent.  (Supreme  (}ourt  Ap- 
pellate Division,  Second  Department  October 
8,  1919.)  We  are  of  opinion  that  there  was  a 
question  for  the  jury  whether  there  was  a  meet- 
ing of  the  minds  of  the  parties  on  the  question 
of  cancellation,  in  that  there  was  a  question  of 
fact  whether  Exhibit  2  had  come  to  the  knowl- 
edge of  plaintifiP  when  he  wrote  and  mailed  Ex- 
hibit A  to  the  defendant.  The  judgment  and 
order  are  therefore  reversed,  and  a  new  trial 
granted,  costs  to  abide  the  event  Jenks,  P.  J., 
and  Mills,  Rich,  Blackmar,  and  Kelly,  JJ., 
concur. 


William  B.  HANNA,  applt  v.  WATERLOO 
WOOLEN  MFG.  CO^,  respt  (Supreme  Court, 
Appellate  Division,  Fourth  Department.  Oc- 
tober 8,  1919.)  Appeal  transferred  to  the 
Appellate  Division,  First  Department,  to  be 
there  heard  and  determined,  pursuant  to  sec- 
tion 281  of  the  Code  of  Civil  Procedure. 
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In  the  matter  of  the  Judicial  settlement  of 
the  second  Intermediate  account  of  David  W. 
HABKNESS  and  othere,  as  executora.  etc..  of 
Julia  BUTTEUFIELD,  deceased.  In  the  matter 
of  the  judicial  settlement  of  the  second  interme- 
diate account  of  Albert  Francis  HAGAR.  as 
one  of  the  executors,  etc.,  of  Julia  Butterfield, 
deceased.  (Supreme  Court  Appellate  Division, 
Second  Department.  October  24,  1919.)  Or- 
der (176  N.  Y.  Supp.  347)  of  the  Surrogate's 
Court  of  Putnam  County,  of  April  26,  1919,  re- 
versed, without  costs,  and  appellants  directed 
to  perfect  the  appeal  and  nonce  the  case  for 
the  third  Monday  of  December,  1919,  and  be 
ready  for  argument  on  that  day.  Jenks.  P.  J., 
and  Mills,  Putnam,  Blackmar,  and  Kelly,  JJ., 
concur. 


Norman  0.  HAHRIS,  respondent,  y.  William 
KEATING,  appellant.  (Supreme  Court,  Ap- 
pellate Division,  Second  Department.  Novem- 
ber 17, 1919.)    Appeal  dismissed,  without  costs. 


Louis  N.  HARTOG,  Applt.,  v.  LIBERTY 
DEXTRINE  SUGAR  MANUFACTURING 
CORPORATION,  Respt.  (Supreme  Court,  Ap- 
pellate Division,  First  Department.  October 
81,  1919.)  Order  affirmed,  with  $10  costs  and 
disbursements.     No  opinion.     Order  filed. 


Edward  J.  HAVEY,  respondent,  v.  CITY  OF 
MT.  VERNON,  appellant.  (Supreme  Court, 
Appellate  Division,  Second  Department.  Oc- 
tober 3,  1919.)    Motion  denied,  without  costs. 


James  A.  HA  WES,  Applt.,  v.  Barday  B.  V. 
McCARTY,  Respt.  (Supreme  Couft,  Appel- 
late. Division,  First  Department.  November 
14,  1919.)  Order  affirmed,  with  $10  costs  and 
disbursements.    No  opinion.    Order  filed. 


Katherine  HAYES,  respondent,  t.  Thomas  H. 
HAYES,  appellant.  (Supreme  CJourt,  Appel- 
late Division,  Second  Department.  October  31, 
1919.)  Order  for  alimony  and  counsel  fee  af- 
firmed, with  $10  costs  and  disbursements.  No 
opinion.  Jenks,  P.  J^  and  Mills,  Putnam, 
Blackmar,  and  Kelly,  Jj.,  concur. 

In  the  matter  of  the  appraisal  of  the  ES- 
TATE of  Frederick  B.  HAZARD,  deceased,  un- 
der acts  in  relation  to  taxable  transfers  of 
property.  (Supreme  Court,  Appellate  Division, 
Fourth  Department.  September  22,  1919.) 
Motion  to  resettle  order  granted,  and  motion 
for  leave  to  appeal  to  the  Court  of  Appeals 
granted.  See  188  App.  Div.  869,  177  N.  Y. 
Supp.  369. 


Isaac  HEINEMAN,  Applt.,  ▼.  Ivan  JOSLIN 
ot  al..  Respts.     (Supreme  Court,  Appellate  Di* 


vision,  First  Department.  Deoemlier  6,  1919.) 
Judgment  affirmed,  with  costs.  No  opioioiL 
Order  filed. 


Jacob  HENIG  and  another,  Respts.,  v.  Ed^ 
PALMER,  impld.,  etc.,  Applt.  (Supreme  Coort, 
Appellate  Division,  First  Department.  NoTcm- 
ber  28,  1919.)  Determination  (175  N.  Y.  Sopp. 
519)  affirmed,  with  costs  and  disbursemeiita. 
No  opinion.  Clarke,  P.  J.,  disaents.  Older 
filed. 


HENRY  P.  BURGABD  CO.,  reapt^  ▼.  JuKm 
ULLMAN  et  al.,  applts.  (Supreme  Court,  Ap- 
pellate Division.  Fourth  Department.  Sep- 
tember 22,  1919.)  Motion  for  leave  to  app^ 
to  the  Court  of  Appeals  denied. 


Morris  S.  EtBRMANN.  respondent,  ▼.  NEW 
ENGLAND  NAVIGATION  CX)MPANY,  appd- 
lant.  (Supreme  C3ourt,  Appellate  Division,  Sec- 
ond Department.  November  17,  1919.)  Ap- 
peal dismissed,  without  costs. 


Hieronimus  A.  HEROLD,  respondent,  ▼. 
Katherine  S.  DB  VALENCIA,  appeUant  (So- 
preme  Court,  Appellate  Division,  Second  De- 
partment. November  17,  1919.)  Appeal  dis- 
missed, without  costs. 


Benjamin  HERZBERG,  respondent,  ▼.  Isstc 
BERMAN,  appellant  (Supreme  Court,  Appel- 
late Division,  Second  Department.  October  3. 
1919.)  Motion  'for  stay  granted,  on  condition 
that  Berman  give  a  bona,  with  corporate  se- 
curity, in  the  sum  of  $1,000,  conditioned  for 
the  payment  of  any  sum  found  to  be  due  the 
plaintiff  in  ease  he  succeeds. 


Benjamin  HERZBERG,  respondent,  v.  Isuc 
BERMAN,  appellant.  (Supreme  Court,  Ap- 
pellate Division,  Second  Department.  Novem- 
ber 21, 1919.)    Motions  granted,  with  $10  costs. 


In  the  matter  of  HILL  VIBW  BfiSSERVOIR. 
SECTION  NO.  2.  CONTIGUOUS  DAMA6£ 
CLAIMS.  Appeal  of  WAKEFIELD  TERMI- 
NAL IMPROVEBiBNT  OOBiPANY.  (Supreme 
Court,  Appellate  Division,  Second  DepartineBt 
October  11,  1919.)    Motion  denied. 


William  Hurd  HILLYER,  Respt.,  r.  Wniiftm 
Morris  IMBRIE  et  al.,  Applts.  (Supreme 
Court,  Appellate  Division,  £Mrst  Department 
November  28,  1919.)  Order  affirmed,  with  $10 
costs  and  disbursements.  No  opinion.  Order 
filed. 
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fiifatter  of  Dayld  HIRSHFIBLD,  Com'r,  etc., 
Applt.,  ▼.  Stephen  J.  HANIiBT,  Respt.  (Su- 
preme Court,  Appellate  Division,  First  Depart- 
ment. October  17, 1919.)  Order  affirmed,  with 
$10  costs  and  disbarsements.  No  opinion.  Or- 
der filed. 


Matter  of  David  HIRSHFIBLD,  aa  Com'r  of 
Accounts,  Y.  Stephen  J.  HANLET.  (Supreme 
Court,  Appellate  Division,  First  Department. 
November  14,  1919.)  Motion  denied,  with  $10 
costs.    Order  filed. 


Henrietta    HOFMETER, 
ZENS'    BREWING 


CORPORATiON, 


V.   cin- 


,  applt. 
(Supreme  Court,  Appellate  Division,  Third  De- 
partment. November  21,  1919.)  Order  unan- 
imouBly  affirmed,  with  $10  costs  and  disburse- 
ments. 


FTarry  B.  HOLLINS  et  al.,  respondents,  v. 
William  R.  GARRISON  et  al.,  appellants. 
(Supreme  0)urt,  Appellate  Division,  Second 
Department.  November  17,  1919.)  Appeal  dia- 
missed,  without  costs. 


HOOKER  ELBCJTROCHBMICAIi  COMPA- 
NY, rcspt.,  V.  Morris  I.  LANDAU,  applt.  (Su- 
preme Court,  Appellate  Division,  (Third  De- 
partment November  21,  1919.)  Order  unani- 
mously affirmed,  with  $10  costs  and  disburse- 
ments. 


Annie  M.  HOPE,  respondent.  T.  Hyman 
BARON,  appellant  (Supreme  Court,  Appel- 
late Division,  Second  Department  October  17, 
1919.)  Judgment  and  order  of  the  County 
Court  of  Richmond  County  unanimously  affirm- 
ed, with  costa.    No  opinion. 


HORACB  S.  ELY  &  CO.,  Inc.,  t.  Sigmund 
KRAUTER.  (Supreme  Ck>urt,  Appellate  Divi- 
sion, First  Department  November  28,  1919.) 
Application  denied  with  $10  costs.  Order 
signed. 


Aaron  HOROWITZ,  respondent,  y.  Sophie 
COHEN,  as  administratrix,  etc.,  appellant 
(Supreme  Court,  Appellate  Division,  Second  De- 
partment November  17,  1919.)  Appeal  dia* 
missed,  without  costs. 


Anna  HORTON,  appellant,  v.  Max  GLUOK- 
MAN  and  MoUie  Gluckman,  respondents.  (Su- 
preme CJourt,  Appellate  Division,  Second  De- 
partment November  7, 1919.)  Judgment  unan- 
unoualy  affirmed,  with  costs.    No  opinion. 


George  HCXTZ,  as  administrator,  etc.,  of  Har* 
old  Hotz,  deceased,  respondent,  v.  CITT  OF 
NEW  YORK,  appellant.    (Supreme  Ck>urt,  Ap* 


pellate  Division,  Second  Department  Novem- 
ber 21,  1919.)  Judgment  and  order  unanimous- 
ly affirmed,  with  costs.    No  opinion. 


Willett  E.  HOYSRADT  and  Sigmund  Horki- 
mer,  as  temporary  receivers,  etc.,  respondents, 
V.  MANUFACTIJRERS  FINANCE  COMPA- 
NY, appellant  (Supreme  (Dourt,  Appellate  Di- 
vision, Second  Department  October  81,  1919.) 
Order  affirmed,  with  $10  costs  and  dieburse- 
ments.  No  opinion.  Jenks,  P.  J.,  'and  Mills, 
Putnam,  Blackmar,  and  Kelly,  JJ.,  concur. 


Elizabeth  L.  HUGHES  v.  Sarah  B.  TECJHT. 
(Supreme  Court  Appellate  Division,  First  De- 
partment October  17,  1919.)  Motion  granted. 
Order  filed. 


In  the  matter  of  the  judicial  settlement  of  the 
accounte  of  Carrie  B.  L.  HUMPHREY  and  Fa- 
ther M.  Colby,  as  executrices,  etc  of  Ruth 
Newey  SMITH,  deceased.  (Supreme  C^urt,  Ap- 
pellate Division,  Second  Department,  October 
3,  1919.)  Decree  of  the  Surrogate's  Court  of 
Suffolk  County  modified,  so  as  to  allow  the  ex- 
ecutrices the  sum  of  |2,000  for  legal  services, 
to  include  the  federal  transfer  tax  proceedings, 
and  to  allow  to  each  executrix  as  commissions 
the  sum  of  |1,331.47,  and  to  allow  to  Robert 
Bumside  for  his  services  aa  special  guardian 
the  sum  of  $300,  and,  as  so  modified,  decree 
af&rmed,  with  one  bill  of  coats  to  the  execu- 
trices, appellants,  and  one  bill  of  costs  to  the 
appellant  Burnside,  payable  out  of  the  estate, 
upon  the  ground  that  the  sum  of  |2,000  agreed 
upon  by  the  adult  parties  at  the  hearing  before 
the  Surrogate's  Court  seems  to  us  a  proper  sum 
to  be  allowed  the  executrices  for  their  expenses 
for  legal  services,  the  same,  however,  to  include 
the  completion  of  the  federal  transfer  tax  pro- 
ceedings, and  that  we  think  that  the  appellant 
Bumside,  as  special  guardian,  was  not  derelict 
in  duty  in  practically  acquiescing  in  that  agree- 
ment and  not  opposing  it  before  the  Surrogate's 
Court,  and  that  we  consider  that  the  sum  of 
$300  ia  a  proper  compensation  for  hia  services 
as  such  guardian.  Jenks,  P.  J.,  and  Mills, 
Ridif  Putnam,  and  Blackmar,  JJ.,  concur. 


INTERNATIONAL     AGRICULTURAL 


28,  1919.)  Judgment  and  order  affirmed,  with 
costs.  No  opinion.  Smith,  J.,  dissents  with 
respect  to  the  taxes,  and  votes  to  reduce  the 
judgment  by  $512.60,  the  pro  rata  amount  of 
the  taxes  upon  the  property  while  the  tenant 
was  in  possession.    Order  filed. 


In  the  matter  of  the  application  of  the  IN- 
TERNATIONAL CKDMMITTEE  OF  YOUNG 
MEN'S   CHRISTIAN    ASSOCIATIONS   and 
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others,  respondents,  for  an  order  dirceting  Da- 
vid W.  Harkness  and  Calvin  S.  May,  respond- 
ents, and  Albert  Francis  Hagar,  appellant,  as 
surviv^g  executors  of  Jnlia  L.  Butterfield,  de- 
ceased, etc,  to  pay  a  part  of  the  residuary 
legacy,  etc.  (Supreme  Court,  Appellate  Divi- 
sion, Second  Department  November  7,  1919.) 
Motion  granted,  with  $10  costs.  From  the  af- 
fidavit in  question  is  stricken  out  as  scandal- 
ous the  following  passages:  Folio  20,  from 
and  including  the  words  "An  effort  was  made" 
to  and  inchidinr  the  words  **part  of  the  prop- 
erty" in  folio  22.  Folio  25,  from  and  including 
the  words  **I  charge"  to  and  including  "over 
$34,000"  in  folio  30.  The  clerk  of  this  court 
is  directed  to  expunge  said  parts  from  the  orig- 
inal affidavit,  adding  thereto,  opposite  the  parts 
stricken  out,  "By  order  of  the  court  Novem- 
ber 7,  1919.*^  ^^^ 

Jere  R.  IREI/AND,  appellant,  y.  Willard  N. 
BAYLIS,  respondent  (Supreme  Court,  Appel- 
late Division.  Second  Department  Octooer 
17,  1919.)     Motions  denied,  without  costs.      ' 


Samuel  B.  IRISH,  as  executor,  etc,  of  Wil- 
liam B.  Cutler,  deceased,  respondent,  v.  NEW 
YORK  CENTRAL  RAIUROAD  COMPANY, 
appellant.  (Supreme  Court,  Appellate  Divi- 
sion, Second  Department  October  3,  1919.) 
Judgment  and  order  unanimously  affirmed,  with 
costs.    No  opinion. 


Charles  B.  IRWIN,  respondent,  v.  Edward 
RIEGELMANN,  as  Sheriff  of  the  Countar  of 
Kings,  appellant  (Supreme  Court,  Appellate 
Division,  Second  Department  November  14, 
1919.)  Judgment  and  order  unanimously  af- 
firmed, with  costs.    No  opinion. 


Siwert  ISENE,  respondent,  y.  George  H. 
WARREN  and  Lloyd  Warren,  as  trustees,  etc, 
of  George  H.  Warren,  deceased,  appellants,  im- 
pleaded with  others.  (Supreme  Court,  Appel- 
late Diviedon,  Second  Department  October  31, 
1919.)  Order  reversed,  with  $10  costs  and  dis- 
bursements, and  motion  granted,  with  $10 
costs,  upon  the  ground  that  plaintiff's  delay  to 
prosecute  the  action  was  unreasonable,  and  the 
excuse  therefor  presented  in  his  behalf  entirely 
inadequate.  Jenks.  P.  J.,  and  Mills,  Putnam, 
Blackmar,  and  Kelly,  JJ.,  concur. 


Ellwood  O.  JACKSON,  Applt.,  v.  J.  K. 
JOICE  CO.,  Respt  (Supreme  Court,  Appellate 
Division,  E^rst  Department  October  17,  1919.) 
Order  affirmed,  with  $10  costs  and  disburse- 
ments, on  the  ground  that  there  is  no  proper 
proof  that  the  defendant  ia  a  foreign  corpora- 
tion.   Order  filed. 


Elwood  C.  JACKSON,  Respt,  v.  J.  K.  JOICE 
CO.,  Applt.  (Supreme  Court,  Appellate  Divi- 
sion, First  Department     November  14,  1919.) 


Order  affirmed,  with  SIO  costs  and  dkboiie- 
ments.    No  opinion.    Order  filed. 


Jacob  JACOBS,  respondent  ▼.  Mary  FOR- 
MAN^  appellant  (Supreme  Court,  Appellate 
Division,  Second  Department  November  14, 
1919.)  Motion  to  dismiss  appeal  denied,  oa 
condition  that  appellant  perfect  the  appeal, 
place  the  case  on  the  calendar  for  Janusr;, 
1920,  and  be  ready  for  argument  when  reached; 
otherwise,  motion  granted,  with  ^XO  ooats. 


J.  ARON  A  CO.,  Inc.,  Applt,  y.  Wflfiam  GIL- 
LESPIE et  al.,  Respts.  (Supreme  Court  Ap- 
Jellate  Division,  First  Department  October 
7,  1919.)  Order  affirmed,  with  $10  costs  asd 
disbursements.     No  opinion.     Order  filed. 


Edna  P.  JENKINS,  Respt,  t.  Edwin  H. 
PECK,  Applt  (Supreme  Court,  Appellate  Di- 
vision, First  Department  December  5,  1919.) 
Interlocutory  judgment  modified,  by  providinj 
that  the  final  judgment  shall  require  plamtif 
on  payment  of  the  amount  awarded  to  ber 
thereby  to  deliver  to  defendant  assignmenta 
of  the  bonds  and  mortgages  and  deeds  of  the 
premises,  conveying  the  title  she  received  free 
from  any  lien  or  incumbrance  created  or  placed 
thereon  by  her,  and,  as  so  modified,  affirmed, 
with  costs  to  respondent  No  opinion.  Settle 
order  on  notice. 


Peter  JOHANSEN,  respondent,  ▼.  NEW 
ENGLAND  STEAMSHIP  COMPANY,  appel- 
lant. (Supreme  Court,  Appellate  Division, 
Second  Department  Octoher  10,  1919.) 
Judgment  and  order  unanimously  affirmed,  with 
costs.    No  opinion. 


Helga  JOHANSEN,  respondent,  t.  SEVEN- 
TY-SIXTH STREET  &  PARK  AVENUE 
COMPANY,  appellant  (Supreme  Court  Ap- 
pellate Division,  Second  Department  Octo- 
ber 17,  1919.)  Judgment  and  order  usam- 
mously  affirmed,  with  costs.     No   opinion. 


Arthur  JOHNSON,  respondentr.  W.  BECK- 
ER'S ANILINE  &  CHEMICAL  WORKS,  Idc^ 
appellant.  (Supreme  Court,  Appellate  Divi- 
sion, Second  Department  November  7,  1919.) 
Motion  denied,  on  condition  that  appellant  per- 
fect the  appeal,  place  the  case  on  the  Decem- 
ber calendar,  and  be  ready  for  argument  when 
reached;  otherwise,  motion  granted,  with  $10 
costs. 

Arthur  T.  JONES,  respt.,  T.  VILLAGE  OF 
PALMYRA,  applt  (Supreme  Court,  Appellate 
Division,  Fourth  Department  October  1. 
1919.)      Judgment  affirmed,   with   costs.    All 
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BUoise  Bvaiis  JORDAN,  plaintiff,  v.  Heary 
C.  JOf]EtDAN  et  al.,  defendants.  (Supreme 
€k>urt.  Appellate  Division,  Second  Department. 
November  7,  1919.)  The  rule  that  dower  will 
not  be  admeasured  upon  dower  will  only  be 
applied  when  dower  is  actually  assi^ed.  Tes- 
tator's first  wife  never  became  seized  of  any 
portion  of  the  real  property  described  in  the 
submission,  and  the  admeasurement  of  plain- 
tifTs  dower  upon  the  whole  of  the  property  in 
question  does  not  constitute  a  violation  of  the 
rule.  Judgment  that  plaintiff  is  entitled  to 
have  a  gross  sum  paid  to  her,  ascertained  by 
computing  the  interest  for  one  year  at  5  per 
cent,  upon  one-third  of  $23,000,  and  multi- 
plying the  result  by  the  number  of  years  pur- 
chase which  an  annuity  of  $1  is  worth  at  her 
ag^e,  is  directed  to  be  entered  accordingly, 
without  costs.  Mills,  Rich,  Blackmar,  Kelly, 
and  Jaycox,  JJ.,  concur. 


Alfred  KAfiN,  Respt.,  v.  DENNISON  MAN- 
UFACTURING CO.,  Applt.  (Supreme  Court, 
Appellate  Division,  First  Department.  No- 
vember 14,  1919.)  Order  affirmed,  with  SIO 
costs  and  disbursements.  No  opinion.  Order 
filed. 


I/eo  KANNBNGBISSBR  v.  Henri  ISRAEL- 
OWITZ.  (Supreme  Court,  Appellate  Division, 
First  D^artment  October  17,  1919.)  Ap- 
plication granted.    Order,  signed. 


David  KANTROWITZ,  appeUant,  v.  PRESS 
PUBLISHING  COMPANY,  respondent.  (Su- 
preme Court,  Appellate  Division,  Second  De- 
partment. November  17,  1919.)  Appeal  dis- 
missed, without  costs. 


Morris  KATZ  v.  BROOKLYN  &  NORTH 
BIVER  RAILROAD  CO.  (Supreme  Court, 
Appellate  Division,  First  Department.  No- 
vember 28,  1919.)  Motion  to  dismiss  appeal 
granted,  with  $10  costs,  unless  appellant  com- 
ply with  terms  stated  in  order.    Order  filed. 


JITLIUS  KAYSBR  &  CO.,  plaintiff,  v.  Rich- 
ard ELSEMILLER,  individually  and  as  presi- 
dent of  the  Silk  Glove  Cutters'  Union,  Local 
No.  888,  Amsterdam,  N.  Y.,  of  the  United  Tex- 
tile Workers  of  America,  Ada  Heushaw,  in- 
dividually and  as  treasurer  of  the  Warp  Hands 
an<f  Warpers*  Union,  Local  No.  479,  Amster- 
dam, N.  Y.,  of  the  United  Textile  Workers  of 
America,  and  John  Doe  and  Richard  Roe  (the 
names  John  Doe  and  Richard  Roe  being  ficti- 
tious, defendants'  real  names  being  unknown 
to  plaintiff),  defendants.  (Supreme  Court, 
Appellate  Division,  Third  Department.  No- 
vember 21,  1919.)  Order  unanimously  affirm- 
ed, with  $10  costs  and  disbursements. 
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Matter  of  Peter  C.  KELLY,  an  attorney. 
(Supreme  Court,  Appellate  Division,  First  De- 
partment. November  14,  1919.)  Reference 
ordered  to  Hon.  John  W.  Goff,  official  referee. 
Settle  order  on  notice. 


John  KELLY,  appellant,  v.  William  E.  SEN- 
GENS,  respondent.  (Supreme  Court,  Appel- 
late Division,  Second  Department.  October  3, 
1919.)  Motion  to  dismiss  appeal  granted, 
without  costs. 


In  the  matter  of  Hugh  F.  KENNA,  an  at- 
torney. (Supreme  Cojurt,  Appellate  Division, 
Second  Department.  November  21^  1919.) 
The^  attorney  is  blamable  for  his  omission  to 
remit  in  due  course  moneys  to  his  client  out 
of  town,  and  for  his  carelessness  in  not  heed- 
ing the  client's  requests  for  the  moneys;  but 
as  we  find  no  proof  that  the  attorney's  omis- 
sion was  due  to  design  on  his  part  to  keep 
those  moneys  to  his  own  use,  we  think  that  he 
is  sufficiently  punished  by  a  formal  censure 
of  the  court,  which  we  now  impose. 


In  the  Matter  of  Andrew  F.  KENNEDY, 
dec'd.  (Supreme  Court,  Appellate  Division, 
First  Department  December  5,  1919.)  De- 
cree affirmed,  with  costs.  No  opinion.  Or- 
der filed.  See,  also,  188  App.  Div.  19,  174  N. 
Y.  Supp.  95;  106  Misc.  Rep.  216,  174  N.  Y. 
Supp.  429. 


Mary  KENNEDY  v.  SUPREME  COUNCIL 
CATHOLIC  BENEVOLENT  LEGION.  (Su- 
preme Court,  Appellate  Division,  First  De- 
partment. October  17,  1919.)  Motion  grant- 
ed.   Order  filed. 


John  T.  KERESEY  v.  Mary  D.  KERESEY 
(Supreme  Court,  Appellate  Division,  First  De- 
partment. October  i7,  1919.)  Motion  to  dis- 
miss appeal  granted,  with  $10  costs.  Order 
filed. 


In  the  matter  of  the  claim  of  Louis  KIER- 
NAN,  claimant,  respt.,  for  compensation  to 
himself  under  the  Workmen's  Compensation 
Law  of  the  State  of  New  York,  v.  HUGHES- 
FOUL^UD  COMPANY  and  Maryland  Casu- 
alty Company,  applts.  State  Industrial  Com- 
mission, respt.  (Supreme  Court,  Appellate 
Division,  Third  Department.  November  12, 
1919.)  Award  reversed,  on  the  authority  of 
Matter  of  Smith  v.  Heine  BoUer  Co.,  224  N. 
Y.  9,  119  N.  E.  878,  Ann.  Cas.  1918D,  316, 
and  claim  dismissed.    All  concur. 


Harry  J.  KILE,  respondent,  v.  Frances  C. 
KILE,  appellant.  (Supreme  Court,  Appel- 
late Division,  Second  Department.  October  31, 
1919.)  Order  affirmed,  without  costs.  No 
opinion.  Jenks,  P.  J.,  and  Mills,  Putnam, 
Blackmar,  and  Kelly,  JJ.,  concur. 
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In  the  Matter  of  Karlene  T3.  KINGj  Deceas- 
ed. (Supreme  Court,  Appellate  Diyision,  First 
Department.  October  17,  1919.)  Order  af- 
firmed, with  SIO  costs  and  disbursements.  No 
opinion.  Order  filed.  See,  also,  172  N.  Y. 
Supp.  868. 


Matter  of  Karlene  B.  KING^  deceased.  (Su- 
preme Court,  Appellate  Division,  First  De- 
Sartment.  November  14,  1919.)  Motion  to 
ismiss  appeal  granted,  with  $10  costs,  un- 
less appellant  comply  with  terms  stated  in  or- 
der.   Order  filed. 


William  H.  KINSELLA,  respondent,  v.  Ja- 
cob BERMAN  and  Ida  Berman,  appellants. 
(Supreme  Court,  Appellate  Division,  Second 
Department.  November  21.  1919.)  Order  af- 
firmed, with  costs.  No  opinion.  Mills,  Rich, 
and  Kelly,  JJ.,  concur. 

BLACKMAR,  J.  I  dissent.  I  consider  the 
principle  well  established  that  in  the  case  of  a 
contract  for  the  sale  of  real  property  the  as- 
signee of  the  vendee  cannot  maintain  an  action 
for  specific  performance  against  the  vendor 
unless  there  is  a  novation,  which  does  not 
exist  in  this  case. 

JAYCOX,  J.,  concurs  with  BLACKMAR,  J. 


Howard  F.  KINSBY,  Applt.,  ▼.  QUALITY 
AMUSEMENT  CORPORATION,  Respt.  (Su- 
preme Court,  Appellate  Division,  First  De- 
partment October  31.  1919.)  Order  affirmed, 
with  $10  costs  and  disbursements.  No  opin- 
ion.   Order  filed. 


Jacob  A.  KIRSCH,  Applt.,  ▼.  PACIFIO 
COMMERCIAL  CO.,  Respt.  (Supreme  Court, 
Appellate  Division,  First  Department.  Oc- 
tober 31,  1919.)  Order  affirmed,  with  $10  costs 
and  disbursements.  No  opinion.  Order  filed. 
See,  also,  181  App.  Div.  614,  169  N.  Y.  Supp. 
124. 


KNICKERBOCKER  TRUST  COMPANY, 
as  trustee,  respondent,  v.  TARRYTOWN, 
WHITE  PLAINS  &  MAMARONECK  RAIL- 
WAY COMPANY  et  aL,  defendants,  and  VU- 
lage  of  Mamaroneck,  appellant.  (Supreme 
Court,  Appellate  Division,  Second  Department. 
November  17,  1919.)  Appeal  dismissed,  with- 
out costs. 


KNOMARK  PRODUCTS  CORFN,  Applt,  ▼. 
A.  A.  MAILLETT  CO.,  Inc.,  Respt  (Supreme 
Court  Appellate  Division,  First  Department 
October  17,  1919.)  Order  affirmed,  with  $10 
costs  and  disbursements.  No  opinion.  Order 
filed. 


Joseph  KOHL,  an  infant  etc.,  by  Louise 
Kohl,  his  guardian  ad  litem,  respondent,  v. 
Florence  KOHL,  appellant.  (Supreme  Court 
Appellate  Division,  Second  Department    Octo- 


ber 17,  1919.)  Order  denying  motion  for  leare 
to  serve  supplemental  answer  reversed,  with 
$10  costs  and  disbursements,  and  motion  grant- 
ed, without  costs.  The  answer  in  the  action 
for  divorce  admitted  the  allegation  tbat  there 
was  no  issue  of  the  marriage.  At  the  date 
of  service  of  the  answer  the  statement  in  the 
complaint  was  true,  but  one  month  thereafter 
and  before  trial  a  child  was  bom,  and  the  de- 
fendant wife  alleges  that  it  is  the  child  of  the 
plaintiff.  She  promptly  moved  for  leave  to 
serve  a  supplementtd  answer  under  section 
544  of  the  Code,  but  the  case  having  been 
marked  off  the  trial  calendar,  the  motion  was 
not  brought  on  for  arprument  until  plaintiff  re- 
stored the  case  for  trial  two  years  later.  De- 
fendant then  brought  on  her  motion  before  the 
case  was  reached  for  triaL  The  qaestion  of 
the  legitimacy  of  the  child  bom  is  directly  in- 
volved, because,  considering  the  allegations 
in  the  complaint  and  the  date  of  birth  of  the 
child,  it  may  have  been  begotten  after  the  dates 
of  the  alleged  offenses.  In  justice  to  the  par- 
ties plaintiff,  defendant  and  the  child,  the  ques- 
tion should  be  determined  in  this  action.  Jenka, 
P.  J.,  and  Mills,  Putnam,  Blackmar,  and  Kel- 
ly, JJ.,  concur. 


David  KORNIKOFF,  as  Adm'r,  etc,  Bespt, 
v.TUlie  FINKEIiBRANDT,  also  known  as  Til- 
lie  Hprman^Applt  (Supreme  Court  Appellate 
Division,  First  Department  November  21, 
1919.)  Judgment  and  order  affirmed,  with  < 
No  opinion.    Order  filed. 


Henry   KOSTBR   appellant,   v.    YONKEKS 
RAILROAD  COMPANY,  City  of  Yonkers.  et 

al.,  respondents.  (Supreme  Court  Appellate 
Division,  Second  Department  November  7, 
1919.)  Motion  denied,  on  condition  that  appel- 
lant perfect  the  appeal,  place  the  case  on  the 
December  calendar,  and  be  ready  for  argument 
when  reached;  otherwise,  motion  granted,  with 
$10  costs. 


Laura  KOZUBB,  respt,  v.  ROGKAWAY 
LUNCH  CO^  and  one,  applts.  (Sai^reme 
Court,  Appellate  Division,  Fourth  Department 
October  1,  1919.)  Order  entered  Febroazy 
24,  1919,  reversed,  with  $10  costs  and  disburse- 
ments, and  motion  granted,  with  SIO  costs  to 
abide  event.  Appeal  from  order  granted 
March  28,  1919,  dismissed,  without  costs.  All 
concur. 


Fanny  W.  KREMBR  v.  LIBERTY  STOR- 
AGE &  WAREHOUSE  CO.  (Supreme  Court 
Appellate  Division,  First  Department  October 
31,  1919.)  Motion  to  dismiss  appeal  granted, 
with  $10  costs.    Order  filed. 


Robert  KREUSCH,  respondent  ▼.  WERTH- 
ER  &  RAUSCH  COMPANY,  appellant  (Su- 
preme Court  Appellate  Division,  Second  De- 
partment. November  17,  1919.)  Appeal  dis- 
missed, without  costs. 
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Samnd  KBOHNBERQ  and  another,  as  co- 
partn«rB,  etc,  Applts.,  y.  Louis  N.  SHOUR, 
K«spt.  (Supreme  Court,  Appellate  Division, 
First  Department.  October  17,  1919.)  Or- 
der  reversed,  with  $10  costs  and  disburse* 
ments,  and  the  motion  denied,  with  $10  costs, 
and  the  order  for  examination  reinstated.  The 
date  for  the  examination  to  proceed  to  be  fixed 
in  the  order.  No  opinion.  Settle  order  on  no- 
tice. 


Robert  G.  liANG  y.  COUNTY  FIRE  INSUR- 
ANCE CO.  OP  PHILADELPHIA.  (Supreme 
Court,  Appellate  Division,  First  Department 
October  17,  1919.)  Application  demed,  with 
$10  costs.    Order  signed. 


Robert  G.  LANG  v.  COUNTT  FIRE  INSUR- 
ANCB  CO.  OF  PHILADELPHIA.  (Supreme 
Court,  Appellate  Division,  First  Department 
November  28.  1919.)  Application  denied,  with 
$10  costs.     Order  signed. 


Lydia  LANGE,  respondent,  y.'  Yincenso 
MASSAGLI  et  al.,  copartners,  etc.,  appellants. 
(Supreme  Court,  AppeDate  Division,  Second 
Department  November  21,  1919.)  Judgment 
and  order  unanimously  affirmed,  with  costs. 
No  opinion. 


Charlea  LAND  y.  Benjamin  SBL  et  al. 
(Supreme  Court,  Appellate  Division,  BHrst  De- 
partment November  14.  1919.)  Motion  to 
dismiss  appeal  granted,  with  $10  costs.  Order 
filed. 


Frank  J.  LA  POINT,  respt..  y.  Charles  N. 
BIBBINS  and  William  C.  Conch,  applts.  (Su- 
preme Court  Appellate  Division,  Third  De- 
partment November  21,  1919.)  Order  re- 
versed, without  costs,  and  motion  granted, 
without '  costs.  All  concura  except  Cochrane* 
J.,  dissenting. 

PER  CURIAM.  From  the  affidavits  in  this 
case  we  are  satisfied  the  trial  of  the  action 
should  be  where  the  transaction  took  place. 


Jewell  B.  LA  SAGB,  Respt,  v.  Clarence  C. 
FERPALL  et  al.,  Applts.  (Supreme  Court, 
Appellate  Division,  First  Department.  Octo- 
ber 24,  1919.)  Judgment  affirmed,  with  costs. 
No  opinion.    Order  filed. 


In  the  matter  of  the  claim  of  Amelia  LE- 
BENDICSK,  Helena  Lebendick,  Stanislaw  Le« 
bendick,  and  Alexander  Lebendick,  claimants, 
respts.,  for  compensation  for  the  death  of 
Joseph  Lebendick,  deceased,  under  the  Work- 
men's Compensation  Law,  v.  BOSSERT  COR- 
PORATION, employer,  and  Utica  Mutual  In- 
surance   Company,   insurance   carrier,   applts. 


(Supreme  Court,  Appellate  Division,  Third  De^ 
partment  November  21,  1919.)  Award  unani- 
mously affirmed. 

Robert  E.  LEBER,  pjaintifl-appellant  y. 
Leigh  L.  WILLIAMS  ana  another,  defendants- 
respondents.  (Supreme  Court,  Appellate 
Term,  First  Department  November  6,  1919.) 
Appeal  from  Municipal  Court,  Borou^  of  Man- 
hattan, Ninth  District  Action  by  Kobert  E. 
Leber  against  Leigh  L.  Williams  and  another. 
Judgment  for  defendants,  after  trial  by  court 
without  a  jury,  and  plaintiff  appeals.  Revers- 
ed, and  judgment  ordered  for  plaintiff. 

PER  CURIAM.  We  find  no  reason  to  dis- 
turb the  conclusion  of  the  learned  trial  justice 
that  there  had  been  a  surrender  and  accept- 
ance. It  seems  to  haye  been  overlooked,  how- 
ever, that  the  landlord  appellant  is  entitled  to 
$30  rent  for  the  month  of  October,  1917.  Re- 
spondent on  this  appeal  does  not  even  deny 
that  obligation.  The  judgment^  must  therefore 
be  reversed,  and  judgment  ordered  in  favor  of 
the  plaintiff  for  $30,  with  appropriate  costs  in 
the  court  below,  and  without  costs  of  this  ap- 
peal to  either  party. 


Thomas  F.  LEE,  Respt,  y.  Lawrence  DON- 
AHUE, Applt  (Supreme  Court,  Appellate 
Division,  First  Department.  October  17,  1919.) 
Order  affirmed,  with  $10  costs  and  disburse- 
ments. No  opinion.  Dowling,  J.,  dissents. 
Order  ffied. 


Jane  LEE,  Applt,  v.  NEW  TORK  RAIL- 
WAYS CO.,  Respt  (Supreme  Court  Appel- 
late Division.  First  Department.  November 
7,  1919.)  Order  affirmed,  with  $10  costs  and 
disbursements,  with  leave  to  plaintiff  to  serve 
amended  complaint,  on  payment  of  said  costs 
and  $10  costs  of  motion  at  Special  Term.  No 
opinion.     Order  filed. 


Ansel  S.  LEO,  Respt.,  v.  Carl  VON  PUSTAU, 
Applt.  (Supreme  Court,  Appellate  Division, 
First  Department.  October  24^  1919.)  Orders 
modified*  by  providing  that  the  original  order 
for  examination  be  amended,  by  striking  out 
the  provision  for  examination  in  regard  to  the 
affirmative  defenses  and  counter daims>.  and, 
as  so  modified,  affirmed,  without  costs.  The 
date  for  the  examination  to  proceed  to  be 
fixed  in  the  order.  No  opinion.  Settie  order  on 
notice. 


Albert  F.  LESHER,  Respt,  y.  MANUFAC- 
TURING JEWELERS'  EXPORT  CO.,  Inc., 
Applt  (Supreme  Court  Appellate  Division, 
First  Department.  November  14,  1919.)  Or- 
der affirmed,  with  $10  costs  and  disbursements. 
No  opinion.  The  date  for  the  examination  to 
proceed  to  be  fixed  in  the  order.  Settie  order 
on  notice. 
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William  LEVIN  t.  NEJW  ENGLAND  CASU- 
ALTY 00.  (Supreme  Court,  Appellate  Divi- 
sion, First  Department  October  17,  1919.) 
Motion  granted.    Order  fled. 


Nat  LBVINB  y.  Paul  A.  ISLER  et  al.  (Su- 
preme Court,  Appellate  Division,  First  Depart- 
ment. October  17.  1919.)  Application  denied, 
with  $10  costs.     Order  signed. 


Moses  LEVINSON  and  another,  Applta.,  v. 
Leo  FINKENBERG  et  al.,  Respts.  (Supreme 
Court,  Appellate  Division,  First  Department. 
October  17,  1919.)  Order  affirmed,  with  SIO 
costs  and  disbursements.  No  opinion.  Order 
filed. 


In  the  Matter  of  the  Application  of  Max 
LEVY  for  admission  to  the  bar  (from  the 
state  of  New  Jersey).  (Supreme  Court,  Ap- 
pellate Division,  Second  Department  October 
8,  1919.)     Application  granted. 


Benjamin  LEVY,  Respt.,  t.  Samuel  EP- 
STEIN et  aL,  impleaded,  etc.,  Applts.  (Su- 
preme Court,  Appellate  Division,  First  De- 
partment November  21,  1919.)  Judgment 
and  order  affirmed,  with  costs.  No  opinion. 
Order  filed. 


Gustave  LEVY,  respondent,  y.  Benjamin  JA- 
COBSON  et  al.,  individually  and  as  copartners, 
etc.,  appellants,  and  Frank  Martin,  defendant. 

i Supreme  Court,  Appellate  Division,  Second 
department  November  14,  1919.)  We  think 
that  the  judgment,  in  so  far  as  it  holds  the  de- 
fendant Sam  Perlin,  is  not  justified,  and  that 
the  findings  that  he  was  a  copartner  with  the 
other  defendants,  or  was  a  joint  venturer  with 
the  other  parties  to  this  action,  are  against 
the  evidence.  The  judgment,  in  so  far  as  it 
holds  Perlin,  is  reversed,  and  judgment  given 
in  his  favor,  with  costs.  The  judgment,  as 
thus  modified,  is  affirmed  as  to  the  other  de« 
fendants,  with  costs.  Jenks,  P.  J.,  and  Mills, 
Rich,  Putnam,  and  Jaycoz,  JX,  concur.  Let 
proposed  findings  and  condusions  of  law  be 
submitted  within  10  days  by  the  parties  to  the 
Presiding  Justice. 


Abraham  LEVY  respondent,  y.  Louis  ROS- 
ENBERG and  others,  appellants.  (Supreme 
Court,  Appellate  Division,  Second  Department 
November  17,  1919.)  Appeal  dismissed,  with- 
out costs. 


Benjamin  LEWBNTHAL  et  al.  y.  Isaac 
LEWENTHAL  et  al.  (Supreme  Court  Appel- 
late Division,  First  Department.  November 
28,  1019.)  Motion  denied,  with  $10  costs.  Or- 
der filed. 


Thomas  A.  LEWIS,  Appit,  y.  MB8RBITT  ft 
CHAPMAN  DERRICK  AND  WRBCKINO 
CO.,  Respt.  (Supreme  Court  Appellate  Divi- 
sion, First  Department.  October  31,  1919.) 
Order  affirmed,  with  $10  costs  and  diaburse- 
ments.    No  opinion.    Order  filed. 


Frederick  N.  LEWIS,  appellant  y.  NEW 
YORK  MUNICIPAL  RAILWAY  CORPORA- 
TION, defendant  and  0)nner8  Bros.  Co~  Inc., 
and  another,  respondents.  (Supreme  Court, 
Appellate  Division,  Second  Department  No- 
vember 7, .  1919.)  Motions  oeniedt  witiunit 
costs. 

In  the  Matter  of  Oscar  LBWI80HN,  dec'd. 
(Supreme  Court.  Appellate  Diyiaion*  First 
Department  November  14,  1919.)  Order  a07 
Misc.  Rep.  582,  177  N.  Y.  Supp.  799)  af- 
firmed, with  $10  costs  and  disbursements  on 
opinion  of  Surrogate  Cobalan.  Order  filed. 
See.  also  (Sur.)  171  N.  Y.  Supp.  96a 


Bernard  L.  LICHTEN  and  another,  Bespts., 
V.  Isaac  NAHEM,  Applt  (Supreme  Court 
Appellate  Division,  First  Department  Octo- 
ber 17,  1919.)  Order  affirmed,  with  SIO  costs 
and   disbursements.    No  opinion.    Order  filed. 


In  the  Matter  of  the  Application  of  Brwin 
Robinson  LILLARD  for  admission  to  the  bar 
(from  the  state  of  Illinois).  (Supreme  Court 
Appellate  Division,  &|^ond  Department  Oc- 
tober 8,  1919.)    AppHcation  sranted. 


Le  Roy  A.  LIN(X)LN,  as  tmatee,  etc,  applt. 
y.  I.  M.  LUDINGTON  SONS,  Inc.,  respt 
(Supreme  Court,  Appellate  Division,  Fourth 
Department  September  22,  1919.)  Appeal 
dismissed,  mdesa  appellant  shall  file  and  serve 
printed  briefs  by  October  20th. 


Rolf  H.  LINDEN  y.  OoaU  CONSTANDIN- 

IDI  et  aL  (Supreme  Court  Appellate  Diri- 
sion,  First  Department  October  31,  1919.) 
Motion  to  dismiss  appeal  granted,,  with  $10 
costs,  unless  appellant  comply  with  terma  stat- 
ed in  order.    Order  filed. 


Rolf  H.  LINDEN,  Applt  y.  CosU  CON- 
ST ANTINIDI  et  aL,  Respts.  (Supreme  Court 
Appellate  Division,  First  Department  No- 
vember 28,  1919.)  Order  affirmed,  with  $10 
costs  and  disbursements.  No  opinion.  Order 
filed. 


In  the  Matter  of  the  claim  of  Robert  LINK- 
LATER  for  compensation  under  the  Work- 
men's Compensation  Law  y.  BURLING  EN- 
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GINBBRING  k  OONSTRUOTION  COU- 
PANY,  employer,  and  Zurich  General  Accident 
&,  Liability  InBiirance  Company,  Ltd.,  insur- 
ance carrier,  applts.  (Supreme  Court,  Ap- 
pellate Division,  Third  Department.  Novem- 
ber  12,  1919.)    Award  unanimously  affirmed. 


Lipman  LIPSHITZ,  appellant,  v.  Hector 
BEERB  et  aL,  respondents,  and  Title  Guar- 
antee &  Trust  Company,  appellant.  (Supreme 
Court,  Appellate  Division,  Second  Department 
November  17,  1919.)  Appeal  dismissed,  with- 
out costs. 


Amanda  LISSNER,  as  administratrix,  etc., 
of  Henry  Lissner,  deceased,  respondent,  v. 
Celie  AVEINGARTBN,  defendant,  and  WecU 
Realty  Corporation,  appellant].  (Supreme 
Court,  Appellate  Division,  Second  Department. 
October  8,  1910.)  Judgment  and  order  af- 
firmed, with  costs.  No  opinion.  Rich,  Black- 
mar,  and  Kelly,  J  J.,  concur.  Mills,  J.,  dis- 
Bents,  and  votes  for  a  new  trial,  upon  the 
ground  that  the  court  erred  in  refusing  to 
charge  the  request  at  folio  575  of  the  record, 
with  whom  Jenks,  P.  J.,  concurs. 


John  LITTLB,  applt.,  ▼.  Minot  CRBHORE, 
respt.  (No.  1.)  (Supreme  Court,  Appellate 
TMvision,  Third  Department.  November  15J. 
1919.)  Order  nnanimously  affirmed,  with  |1() 
costs  and  disbursements. 


John  LITTLB,  applt,  ▼.  Minot  CRBHORB, 
respt.  (No.  2.)  (Supreme  Court,  Appellate 
Division,  Third  Department.  November  12, 
1919.)  Order  unanimously  affirmed,  with  $10 
costs  and  disbursements. 


Sarah  B.  LODEWICK,  Applt,  v.  Juliana 
CUTTING,  impld.,  etc.,  Respt  (Supreme 
Court,  Appellate  Division,  First  Department 
November  14,  1919.)  Order  affirmed,  with  10 
coRts  and  disbursements.  No  opinion.  Order 
filed. 


In  the  matter  of  the  claim  of  Dominick 
LOGARMARSSINO  for  compensation  under 
the  Workmen's  CJompensation  Law,  v.  JOHN 
T.  STANLEY  COMPANY,  Inc.,  employer,  and 
Zurich  General  Accident  &  Liability  Insur- 
ance Company,  Ltd.,  insurance  carrier,  applts. 
(Supreme  Court,  Appellate  Division,  Third 
Department.  November  12,  1919.)  Award  un- 
animously affirmed. 


Mary  A.  LUDLAM  v.  Henry  A.  LUDLAM 
et  al.  (Supreme  Court,  Appellate  Division, 
First  Department.  October  17.  1919.)  Mo- 
tion to  dismiss  appeal  denied.    Order  filed. 


901 


In  the  MatUr  of  John  H.  LUDWiG,  dee'd. 
(Supreme  Court,  Appellate  Division,  First  De- 
partment. November  21,  1919.)  Decree  af- 
firmed, with  costs.    No  opinion.    Order  filed. 


Badolph  LUDWIG,  Respt.  v.  Warren  F. 
ROLLINS  et  al.,  Applts.  (Supreme  Court, 
Appellate  Division,  First  Department  Octo- 
ber 31,  1919.)  Order  affirmed,  with  $10  costs 
and  disbursements.  The  date  for  the  exam- 
ination to  proceed  to  be  fixed  in  the  order. 
No  opinion.     Settle  order  on  notice. 


Albert  LYONS  et  al.  v.  Benjamin  GOLD- 
BERG et  al.  (Supreme  Court  Appellate  Di* 
vision.  First  Department.  October  17|  1919.) 
Application  granted.    Order  signed. 


In  the  Matter  of  the  claim  of  Annie  McCAF- 
FERY  for  compensation  under  the  Workmen's 
Compensation  Law.  STATE  INDUSTRIAL 
COMMISSION,  respt.  ▼.  B.  I.  DU  PONT  DE 
^NEMOURS  &  COMPANY,  Inc.,  employer, 
applt  (Supreme  Court  Appellate  Division, 
Third  Department  November  21,  1919.) 
Award  reversed,  and  claim  diamisaed.  All  con- 
cur. 


In  the  matter  of  the  application  of  William 
McCarthy,  relator-respondent,  y.  BOARD 
OF  EDUCATION  OF  THE  CITY  OF  NEW 
YORK,  appellant  (Supreme  Oourt  Appellate 
Division.  Second  Department  ()ctober  8, 
1919.)    Motion  denied,  without  costs. 

Thomas  J.  McCONNELL,' Respt,  ▼.  N.  Y. 
RAHjWAYS  CO.,  Applt.  (Supreme  Court 
Appellate  Division,  First  Department  No- 
vember 28,  1919.)  Judgment  and  order  af- 
firmed, with  costs.    No   opinion.    Order   filed. 

Thomas  Leo  Mc(X>NNE}LL,  aa  inft.,  etc. 
Respt,  V.  N.  Y.  RAILWAYS  CO.,  Applt  (Su- 
preme Oourt,  Appellate  Division,  First  Depart- 
ment November  28,  1919.)  Judgment  and  or- 
der affirmed,  with  costs.  No  opinion.  Order 
filed. 

Patrick  McORANN,  Respt,  v.  OLD  COLONY 
CONSTRUCTION  CO.,  impld.,  etc.,  Applt 
(Supreme  Court,  Appellate  Division,  First  De- 
partment October  dl,  1919.)  Juagment  and 
order  affirmed,  with  costs.  No  opinion.  Order 
filed. 


Peter  McCRANN.  an  infant,  Respt,  v.  OLD 
COLONY  CONSTRUCTION  CO.,  impld.,  etc., 
Applt  (Supreme  Court  Appellate  Division, 
E^rst  Department  October  31,  1919.)  Judg- 
ment and  order  affirmed,  with  costs.  No  opin- 
ion.   Order  filed. 
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Brice  W.  McDOWBT/Ii  v.  GLENS  FALLS 
INSUBANCE  00.  (Supreme  Court,  Appellate 
Division,  First  Department.  November  28, 
1019.)  Motion  granted,  without  coats.  Order 
filed. 


Brice  W.  McDOWELL,  Applt,  v.  GLENS 
FALLS  INSURANCE  CO.,  ftespt  (Supremo 
Court,  Appellate  Division,  First  Department. 
November  28,  1919.)  Order  affirmed,  with  $10 
costs  and  disbursements.  No  opinion.  Order 
filed. 


John  F.  MacENULTY,  Respt.,  v.  CAR- 
NEGIE STEEL  CO.,  Applt.  (Supreme  Court,. 
Appellate  Division,  First  Department.  Octo- 
ber 17,  1919.)  Order  modified,  by  striking  out 
the  provision  for  the  examination  of  plaintifiTa 
own  witnesses  on  this  commission,  and,  as  so 
modified,  affirmed,  without  costs.  No  opinion. 
Order  filed. 


Frank  J.  McGOWAN,  respondent,  ▼.  P.  BAL- 
LANTINB  &  SONS,  appellant.  (Supreme 
Court,  Anpellate  Division,  Second  Department. 
October  31,  1919.)  Judgment  and  order  revere-; 
edy  and  new  trial  granted,  costs  to  abide  the 
event,  on  the  ground  that  the  verdict  was 
against  the  weight  of  the  evidence.  Jenks,  P. 
J.,  and  Mills,  Rich,  Putnam,  and  Blackmar,  JJ., 
concur. 


In  the  Matter  of  Patrick  J.  MoGRATH.  (Su- 
preme Court  Appellate  Division,  First  Depart- 
ment. October  zl,  1919.)  Order  reversed,  and. 
motion  granted,  and  the  matter  remitted  to  the 
court  at  Special  Term  for  determination  u^on 
the  merits.  No  opinion.  Order  filed.  Motion 
to  dismiss  appeal  denied.  Order  filed.  See, 
also,  180  App.  Div.  140,  ITV;  N.  Y,  Supp.  231. 


In  the  matter  of  the  judicial  settlement  of  the 
account  of  Robert  H.  McGRATH,  as  substi- 
tuted trustee  under  the  will  of  Jobin  C.  Miles, 
deceased.  (Supreme  Court,  Appellate  Division, 
Second  Department.  November  7,  1919.)  Mo- 
tion for  leave  to  appeal  to  the  Court  of  Ap- 
peals denied. 


Matter  of  Patrick  J.  McGRATH.  (Supreme 
Court,  Appellate  Division,  First  Department. 
November  28,  1919.)  Motion  denied,  without 
costs.    Order  filed. 


In  the  Matter  of  John  MacGREGOR.  an  at- 
torney. (Supreme  Court,  Appellate  Division, 
First  Department.  October  31,  1919.)  Refer- 
ence ordered  before  Hon.  Henry  A.  Gildersleeve, 
official  referee.    Settle  order  on  notice. 


Henry  McGURK,  respt,  v.  Mary  J.  LIGHT- 
HALL,  appellant,  Edwin  Smith,  Nancy  A.  Mor- 
ris,  and   Adella   Cole,    defendants.      (Supreme 


Court,  Apnellate  Dividon,  Third  Departmoit 
November  21, 1919.)  Order  nnanimoiuly  affirm- 
ed, with  $10  costs  and  disbursements. 


Charlotte  L.  MACKENZIE  et  al.,  Applts.,  v. 
Arthur  F.  LUKE  et  aL.  impleaded,  etc^,  Respts. 
(Supreme  Court,  Appellate  Division,  First  De- 

Sartment.  INovember  14,  1919.)  Order  (108 
[isc.  Rep.  177,  178  N.  Y.  Supp.  154)  affirm- 
ed, with  $10  costs  and  disbursements.  No  opin- 
ion.   Order  filed. 

John  W.  McKINNON,  as  agent,  etc^  t.  GITT 
OF  NEW  YORK  (two  cases).  (Supreme  Oourt, 
Appellate  Division,  First  Department.  October 
31,  1919.)  Motion  denied,  with  $10  costs.  Oi^ 
der  filed. 

Mary  McLAUGHLIN,  as  saardiazi  ad  litem 
of  Michael  Edward  McLaugmin,  an  Infant:  re- 
spondent, V.  Max  KORNBLuM,  appeliant 
(Supreme  Court,  Appellate  Division,  Second 
Department  October  31, 1919.)  Judgment  and 
order  of  the  County  0>urt  of  Kinzs  County 
unanimously  affirmed,  with  costs.     No  opinion. 


In  the  Matter  of  the  Judicial  Settlement  of 
the  Accounts  of  James  H.  McNAIH,  as  admin- 
istrator, etc.  (Supreme  Court,  Appellate  Divi- 
sion. Fourth  Department.  October  1,  1919.) 
Motion  to  dismiss  appeal  granted,  unless  ap^- 
lant  within  10  days  shall  give  the  undertaking 
required  by  section  2769  of  the  Code  of  Civil 
Procedure,  and  pay  to  respondent's  attorney 
flO. 


John  G.  McNALLY,  respondent,  ▼•  SAMUEL 
APPEL  COMPANY,  appellant.  (Supreme 
Court,  Appellate  Division,  Second  Department 
October  31, 1919.)  The  evidence  amply  justified 
the  finding  of  negligence  upon  the  part  of  the 
appellant  Plaintiff  had  the  right,  in  a  measure 
at  least,  to  rely  on  the  presnmpticNi  that  the 
driver  of  the  automobile  would  obey  the  law,  and 
would  not  enter  the  prohibited  sone  within  eight 
feet  of  the  street  car,  and  if  the  plaintiff  had 
seen  the  approaching  automobile  he  still  could 
have  relied  on  the  presumption  that  it  was  slow- 
ing down  with  the  intention  of  stoppinx  in  obe- 
dience to  the  law.  Subdivision  3,  {  17.  art  2, 
c.  24,  of  the  Code  of  Ordinances  of  tne  City 
of  New  York;  Crombie  v.  O'Brien,  178  App, 
Div.  807,  165  N.  Y.  Supp.  858.  Judgment 
and  order  nnanimously  affirmed,  with  costs. 


Irene  McNAMARA,  as  administratrix,  ete., 
respt  V.  EASTMAN  KODAK  CO.,  impleaded, 
etc.,  applt  (Supreme  Court  Appellate  Divi- 
sion, Fourth  Department  October  8,  1919.) 
Motion  for  reargument  grranted,  and  particu- 
larly on  the  question  whether  or  not  tiie  court 
should  have  limited  the  jurv  in  its  consideration 
of  the  alleged  fraud  of  Mullen  in  procuring  the 
release,  to  the  claim  that  the  $300  was  paid  to 
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tlie  plalndif  ts  a  gratoltj  only. 
to  be  had  on  October  18th. 


Bearsnnient 


Helen  B.  UcNAMARA,  an  infant,  etc.,  respt. 
V.  IIs'TBRNATlONAIi  •  RAILWAX  00.  and 
one,  appltfl.  (Supreme  Court.  Appellate  Divi- 
sion, Bx)urth  Department  October  8,  1919.) 
Judgment  and  order  affirmed,  with  costs.  All 
concor* 


Jeremiah  McNAMARA,  respt,  v.  INTERNA- 
TIONAL RAILWAYOOMPANY  and  one. 
applts.  (Supreme  Court,  Appellate  Division, 
:B^ourth  Department  October  S,  1919.)  Judg- 
ment and  order  affirmed,  with  costs.  AU  con- 
cur. 


Bessie  McNAMARA,  appellant  v.  KRANIOH 
Sc  BACH,  respondent.  (Supreme  Court,  Ap- 
pellate Division,  Second  Department  Novem- 
ber 17, 1919.)    Appeal  dismissed,  without  costs. 


Peter  H.  McNULTY,  appellant  v.  BROOK- 
JL,YN  HEIGHTS  RAILROAD  COMPANY,  re- 
spondent (Supreme  Court,  Appellate  Division. 
Second  Department  November  17,  1919.) 
Appeal  dismissed,  without  costs. 


MADDALINO  OLIVE  OIL  CO.,  Inc.,  y.  Gi- 
ovano  AQUINO.  (Supreme  Court  Appel- 
late Division,  First  Department  October  21, 
1919.)  Motion  to  dismiss  appeal  granted,  with 
$10  costs,  unless  appellant  comply  with  terms 
of  order.    Order  filed. 


In  the  matter  of  the  claim  for  compensation 
under  the  Workmen's  Compensation  Law,  made 
by  James  MAGLIOLA  respt.  v.  HURON 
STEVEDORING  COlSORATION,  employer 
and  self-insurer,  applt  (Supreme  Court,  Ap- 
pellate Division,  Third  Department.  Novem- 
ber 12,  1919.)    Award  unanimously  affirmed. 


Jonas  J.  MAISEL.  respondent,  v.  Harry 
SHANHOI/T,  appellant  (Supreme  Court,  Ap- 
pellate Division,  Second  Department.  Octo- 
ber 31,  1919.)  Motion  for  stay  granted,  on 
condition  that  appellant  perfect  the  appeal. 
place  the  same  on  the  calendar,  and  be  ready 
for  argument  on  Friday,  November  14,  1918. 
for  wmch  day  the  cause  is  specially  set  down; 
otherwise,  motion  denied,  with  $10  costs. 


George  H.  MAKEPEACE,  Applt.  v.  PhiUp 
VAN  VALKENBURGH.  Respt  (Supreme 
Court.  Anpellate  Division.  First  Department. 
October  24.  1919.)  Judgment  affirmed,  with 
costs.    No  opinion.    Order  filed. 


Matter  of  Alfred  &  MALCOMSON,  deceas- 
ed. (Supreme  Court,  Appellate  Division.  Iflrst 
Dapartment  October  17.  1919.)  Motion  de- 
nied, with  |10  costs.  Order  filed.  See  188 
App.  Div.  600.  177  N.  Y.  Supp.  238. 


Frank  MANDEL,  appellant  ▼•  Dominick 
SPINELLI  and  Elizabeth  Mandel.  respondents. 
Supreme  Court  Appellate  Division.  Second 
Department  October  31,  1919.)  Order  af- 
firmed, with  $10  costs  and  disbursements.  No 
opinion.  Jenks,  P.  J.,  and  Mills,  Putnam, 
Blackmar,  and  Kelly,  JJ.,  concur. 


Martin  MANDELL  y.  INSURANCE  CO.  OP 
THE  STATE  OF  PENNSYLVANIA.  (So 
preme  Court  Appellate  Division,  First  De- 
partment October  17,  1919.)  Application 
granted.    Order  sianed. 


Minnie  I.  MARQUET.  appellant,  v.  William 
S.  KINSEY  and  Emma  L.  mnsey,  respondents. 

J  Supreme    Court    Appellate   Division,    Second 
>epartment      November    17,    1919.)      Appeal 
dismissed,  without  costs. 


Lorena  Lu  MARSTON,  Respt,  y.  Nat.  A. 
MILLMAN  and  another,  Applts.  (Supreme 
Court  Appellate  Division,  First  Department 
October  17.  1919.)  Order  alOrmed.  with  $10 
costs  and  disbursements.  The  date  for  the  ex- 
amination to  proceed  to  be  fibced  in  the  order. 
No  opinion.     Settle  order  on  notice. 


Grasia  MASUIiLL  respondent,  v.  BIPERIAL 
DRESS  COMPANY.  Inc.,  appellant  (Supreme 
Court.  Appellate  Division.  Second  Department 
October  3,  1919.)  Judgment  and  order  unani- 
mous affirmed,  with  costs.    No  opinion. 


John  BCATUS,  respondent,  v.  John  SMBL- 
OFSKI  and  Mary  Smelofski.  appellants.  (Su- 
preme Court  Appellate  Division.  Second  De- ' 
partment  November  7,  1919.)  Judgment  and 
order  of  the  County  Court  of  Westchester 
County  unanimously  affirmed,  with  costs.  No 
opinion. 

George  T.  MAXWELL  and  Cantine  T.  Sco- 
ville,  appellants,  v.  Leila  S.  SCOVILLE,  as  ex- 
ecutrix, etc..  impleaded  with  others,  respond- 
ents. (Supreme  Court.  Appellate  Division. 
Second  Department  October  3.  1919.)  Order 
affirmed,  with  $10  costs  and  disbursements. 
No  opinion.  Jenks,  P.  J.,  and  Putnam.  Black- 
mar,  Kelly,  and  Jaycox,  JJ..  concur. 


George  T.  MAXWELL  and  Cantine  T.  Sco- 
ville.  appellants,  y.  Leila  S.  SCOVILLE,  as 
executrix,  etc,  defendant;  Leila  Frances  Sco- 
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▼ille,  respondent,  impleaded  with  others.  <Sa- 
preme  Court,  Appellate  Division,  Second  De- 
partment. October  31»  1910.)  Order  affirmed, 
with  $10  costs  and  disbursements.  No  opinion. 
Jenks,  P.  J.,  and  Mills,  Putnam,  Blackmar,  and 
Kelly,  JJ.,  concur. 


MECHANICVILLB      &      FT. 


EDWARD 
FITCH- 


HAILROAD  COMPANY,  applt..  ▼, 
BURGH  RAILROAD  COMPANY,  Boston  & 
Maine  Railroad,  Lessee,  and  James  H.  Hustis, 
as  receiver  of  Boston  &  Maine  Railroad,  respts. 
(Supreme  Court,  Appellate  Division,  Third  De- 
partment. November  12,  1919.)  Judgment 
(103  Misc.  Rep.  46,  170  N.  Y.  Supp.  476)  unani- 
mously affirmed,  with  costs. 


Philip  MECHLOWITZ  et  al.  v.  Joseph 
KRENiK.  (Supreme  Court,  Appellate  Divi- 
sion, First  Department.  October  17,  1919.) 
Application  denied,  with  $10  costs.  Order 
signed. 


In  the  Matter  of  Henry  D.  MERCHANT, 
etc.,  Applt.,  V.  William  F.  SCHNEIDER,  as 
Clerk,  etc.,  Respt.  (Supreme  Court,  Appellate 
Division,  First  Department.  October  17, 
1919.)  Order  affirmed,  with  $10  costs  and  dis- 
bursements.   No  opinion.    Order  filed. 


Matter  of  Henry  D.  MERCHANT  ▼.  William 
F.  SCHNEIDER,  as  CJlerk  of  the  County  of 
New  York.  (Supreme  Court,  Appellate  Divi- 
sion, First  Department.  November  14,  1919.) 
Motion  denied,  with  $10  costs.    Order  filed. 


METAL  SHELTER  CO.,  Inc.,  ▼.  William  I. 
T.  FOSDICK,  impld.  (Supreme  Court,  Appel- 
late Division,  First  Department.  October  17, 
1919.)  Motion  denied,  without  costs.  Order 
filed. 


METROPOLITAN  PBTROLBTTM  CORP'N 
OF  DELAWARE  v.  Harry  CONTENT  et  al. 
(Supreme  Court,  Appellate  Division,  First  De- 
partment. October  17,  1919.)  Motion  denied, 
without  costs.     Order  filed. 


METROPOLITAN  PETROLEUM  CORPO- 
RATION  OF  DELAWARE,  Respt,  v.  Harry 
CONTENT  et  al.,  Applts.  (Supreme  Court, 
Appellate  Division,  First  Department.  Octo- 
ber 17,  1919.)  Order  affirmed,  with  $10  costs 
and  disbursements.  The  date  for  the  examina- 
tion to  proceed  to  be  fixed  in  the  order.  No 
opinion.     Settle  order  on  notice. 


METROPOLITAN  PETROLEUM  CORPO- 
RATION OF  DELAWARE,  Respt.,  v.  Rich- 
mond LEVERING  et  al.,  Applts*     (Supreme 


Court,  Appellate  Diyirfon,  FEiat  Deptrtment 
November  14,  1919.)  Order,  so  far  aa  appealed 
from,  affirmed,  with  $10  costs.  No  opinion. 
Order  filed. 


In  the  Matter  of  the  Appraisal  of  flie  ES- 
TATE of  James  T.  MILLER,  deceaaed,  imder 
the  acts  in  relation  to  taxable  tranafers  of 
property.  (Supreme  Court,  Appellate  Dhrimon, 
Fourth  Department  October  1,  1919.)  Order 
reversed,  and  original  order  entered  upon  the 
report  of  the  appraiser  affirmed,  with  costs. 
Held,  that  the  American  Institute  of  Scientific 
Research,  the  respondent,  is  not  an  edncational 
corporation  within  the  meaning  of  section  221 
of  the  Ttix  Law.     (ConsoL  Laws,  c  eO).    All 


Isaac  MILLER,  appellant,  t.  Anna  TEL- 
SET  et  al.,  as  executors,  etc.,  respondents. 
(Supreme  Court,  Appellate  Division,  Second 
Department.  October  3,  1919.)  Motion  grant- 
ed, without  costs. 


Salvatore  MINOLFI,  Applt.,  t.  lionls  CA- 
SAZZA  et  al.,  Respts.  (Supreme  Court,  Ap- 
pellate Division,  First  Department.  November 
21,  1919.)  Judgment  and  order  affirmed,  with 
costs.    No  opinion.    Order  filed. 


J.  Kearsley  MITCHELL  et  al.,  Beapta.,  t. 
WiUiam  F.  HUDSON  et  al.,  Impld.,  etc, 
Applts.  (Supreme  Court,  Appellate  Division, 
First  Department.  October  81,  1910.)  Order 
affirmed,  with  $10  costs  and  diabaraementB.  No 
opinion.    Order  filed. 


M.  LURIB  WOOLEN  CO.,  Inc.,  Beapt,  v. 
HEYMAN  COHEN  &  SONS,  Inc^  Applt 
(Supreme  CSourt,  Appellate  Diviston,  First  De- 
partment October  31,  1919.)  Order  afiSrmed, 
with  $10  costs  and  disbursements.  No  opinion. 
Order  filed. 

Frederick  W.  MOORB  et  al.,  Applts.,  y.  AR- 
ISTO  HOSIERY  CO.,  Inc..  et  aL,  Respts. 
(Supreme  Court,  Appellate  Division,  First  De- 
partment. October  31,  1919.)  Order  aflbmed, 
with  $10  costs  and  disbursements.  No  opinion. 
Order  filed.     See,  also,  178  N.  Y.  Supp.  344. 


William  D.  MOORE,  respondent,  ▼.  James 
F.  MOORE  and  others,  appellanta.  (Supreme 
Court,  Appellate  Division,  Second  Department 
November  17,  1919.)  Appeal  diamiased,  with- 
out costs. 


Anson  B.  MORAN  et  al..  Applts.,  ▼.  Herbert 
H.  VREELAND  et  aL,  impld.,  etc,  Respts. 
(Supreme  Court,  Appellate  Division,  First  De- 
partment. October  24,  1919.)  Judgment  af- 
firmed,' with  costs.    No  opiniom    Order  filed. 
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Anson  B.  MOBAN  et  al.  ▼.  Herbert  H. 
VREELAND  et  al.  (Supreme  Oonrt.  Appellate 
Division,  First  Department.  November  28, 
1919.)  Afotion  denied,  with  $10  coats.  Order 
filed. 


MBMORANDUM  DBCIBIONS  $05 

(178N.T.8.) 

Samuel  0.  MOTT  t.  RAPID  TRANSIT 
SUBWAY  CONSTRUCTION  CO.,  impleaded, 
etc.  (Supreme  Court,  Appellate  Division,  First 
Department.  November  28,  1919.)  Motion  to 
dismiss  appeal  granted,  with  $10  costs.  Ord^ 
filed. 


Margaret  MORI  ARTY,  Applt^  ▼.  Mary  A.  B. 
WENDEL  et  aL.  Respts.  (Supreme  Court, 
App»>llate  Division.  First  Department.  Decem- 
ber 5,  1919.)  Judgment  affirmed,  with  Gosts. 
No  opinion.    Order  filed. 


Ida  MORRIS  ▼.  John  MUIR  et  al.  (Su- 
preme Court,  Appellate  Division,  First  Depart- 
ment. October  17,  1919.)  Application  granted. 
Order  signed. 


Samuel  A.  MORRISON,  respondent,  v. 
Fritz  Leopold  SCHMIDT,  Jr„  appellant.  (Su- 
preme Court,  Appellate  Division,  Second  De- 
partment. •  December  5,  1919.)  A  broker  em- 
ployed to  sell  an  interest  in  land  is  presumed 
to  accept,  as  the  subject-matter  for  negotia- 
tion, the  Quantity  of  title  which  his  principal 
gives  him.  Reliance  on  representations,  though 
necessary  in  tort  actions,  is  not  essential  to  be 
averred  m  such  actions  of  contract.  The  terms 
of  tbe  contract  itself  import  assent  and  mate- 
riality. Hence  plaintiff,  suing  for  commissions, 
need  not  plead  that  he  relied  on  the  prindpars 
title  as  offered  for  negotiation,  and  ^  need  not 
neg:ative  the  possibility  that  he  had  discovered 
his  principal's  error.  The  averment*  that  he 
** procured  a  purchaser  for  the  said  interest" 
sufficiently  alleges  performance.  Morton  v.  Pe- 
tit, 133  App.  Div.  377.  117  N.  Y.  Supp.  364. 
The  word  "procured*'  means,  not  merely  to  ini- 
tiate a  transaction,  but  to  bring  it  about.  Or- 
der unanimously  affirmed,  with  costs. 


Matter  of  G.  Arnold  MOSES,  an  attorney. 
(Supreme  Court,  Appellate  Division,  First  De- 
partment. November  28,  1919.)  Reference  or- 
dered to  Hon.  John  W.  QofC,  official  refexee. 
Settle  order  on  notice. 


Albert  Q.  MOSHER,  respt.  v.  Estella 
RLANCHARD  and  another,  applts.  (Supreme 
Court,  Appellate  Division,  Fourth  Department. 
September  22,  1919.)  Motion  to  open  default 
granted,  upon  condition  that  the  appellant  pay 
to  respondents'  attorney  $10  and  be  ready  at 
the  election  of  the  respondent  to  argue  the  ap- 
peal at  the  present  term  of  court., 


MOTOR  HAULAGE  COMPANY,  Inc.,  re- 
spondent. V.  STATBN  ISLAND  RAPID 
TRANSIT  RAILWAY  COMPANY,  appeUant. 
(Supreme  Court,  Appellate  Division,  Second 
Department.  October  31, 1919.)  Judgment  and 
order  unanimously  affirmed,  with  costs.  No 
opinion. 


Louis  MROZAK,  appellant,  ▼.  Prudence  M. 
COBB,  respondent  (Supreme  Court,  Appellate 
Division,  Second  Department.  November  7, 
1919.)  Judgment  of  the  County  Court  of  West- 
chester County  reversed,  and  new  trial  ordered 
in  said  court,  costs  to  abide  the  event,  upon 
the  ground  that  the  evidence  tended  to  estab- 
lish that  plaintiff  was  free  from  contributory 
negligence.  Mills,  Rich,  Putnam,  Kelly,  and 
Jaycoz,  JJ.,  concur. 


Ida  MULKINS,  applt.,  v.  Nellie  SNOW  et 
al.,  respts.  (Supreme  Court,  Appellate  Division, 
Fourth  Department.  October  8,  1919.)  Order 
(106  Misc.  Rep.  566,  175  N.  Y.  Supp.  41)  affirm- 
ed, with  $10  costs  and  disbursements,  with 
leave  to  the  plaintiff  to  serve  amended  com- 
plaint within  20  days,  upon  payment  of  the 
costs  of  the  motion  and  of  this  appeal.  All 
concur. 


Joseph  P.  MULQUEBN,  as  receiver,  etc.,  ap- 
pellant, V.  John  LORENZEIN  and  another,  de- 
fendants, and  Henrv  Apfel,  respondent.  (Su- 
preme Court,  Appellate  Division,  Second  De- 
partment. November  17,  1919.)  Appeal  dis- 
missed, without  costs. 


Lottie  MUNCIL.  as  administratrix  of  the 
goods,  chattels,  and  credits  of  Samuel  P.  Mar- 
tin, deceased,  respt.,  v.  DIRECTOR  GENER- 
AL OF  RAILROADS,  applt.  (Supreme 
Court,  Appellate  Division,  Third  Department 
November  12.  1919.)  Judgment  and  order  un- 
animously affirmed,  with  costs. 


In  the  matter  of  the  judicial  settlement  of 
the  accounts  of  Anthony  B.  MONROE;  admin- 
istrator with  the  will  annexed  of  the  estate  of 
Christina  COWARDEN,  deceased.  (Supreme 
Court,  Appellate  Division,  Third  Department. 
November  12,  1919.)  Motion  denied.  Decree 
(107  Misc.  Rep.  408,  177  N.  Y.  Supp.  783)  un- 
animously affirmed,  with  costs,  on  Uie  opinion 
of  Surrogate  Senn. 


Jenny  Stafford  MURPHEY,  Applt,  ▼.  Alvin 
M.  CHAIG,  Respt  (Supreme  Court,  Appel- 
late Division,  First  Department  October  17, 
1919.)  Order  affirmed,  with  $10  costs  and  dis- 
bursements.   No  opinion.    Order  filed. 
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October  31,  1910.)    Judgment  and  order  unani- 
moiialy  affirmed,  with  costs.    No  opinion. 


Hyman  B.  MYERS,  appellant,  v.  RECTOR, 
CHURCHWARDENS  AND  VESTRYMEN 
OF  ST.  PAUL'S  CHURCH,  etc.,  respondent. 
(Supreme  Court,  Appellate  Division,  Second  De- 
partment. November  17,  1919.)  Appeal  dis- 
missed, without  costs. 


NASSAU  LUMBER  COMPANY,  respond- 
ent, V.  BAY  BOULEVARD  REALTY  COM- 
PANY, Inc.,  appellant.  (Supreme  Court,  Ap- 
pellate Division,  Second  Department.  Novem- 
ber 14,  1919.)  Judgment  unanimously  affirmed, 
with  costs.    No  opinion. 


Harry  NATHAN  v.  B^Minand  STRAUSS, 
impld.,  etc.  (Supreme  Court,  Appellate  Divi- 
sion. First  Department.  October  17,  1919.) 
Application  d^ed,  with  |10  costs.  Order 
signed. 

NATIONAL  CITY  BANK  OF  NEW  YORK, 
Respt,  V.  PARTOLA  MANUFACTURING 
CO.,  Applt.  (Supreme  CJourt,  Appellate  Di- 
vision, First  Department.  November  26.  1919.) 
Order  affirmed,  with  SIO  costs  and ,  disburse- 
ments.    No  opinion.    Order  filed. 


NATIONAL  GUM  &  MICA  CO.^pplt.,  v. 
GENERAL  COMMERCIAL  CO.,  LTD..  OF  U. 
S.,  Respt.  (Supreme  Court,  Appellate  Divi- 
sion, First  Department.  October  31,  1919.) 
Order  affirmed,  with  $10  costs  and  disburse- 
ments.   No  opinion.    Order  filed. 


Adam  NECKER,  respondent,  v.  RICHMOND 
ICE  COMPANY,  appellant  (Supreme  Court, 
Appellate  Division,  Second  Department.  Octo- 
ber 3,  1919.)  Judgment  and  order  unanimously 
affirmed,  with  costs.    No  opinion. 


Marv  I.  NBILSON,  Respt.,  v.  ELLA  REAL- 
TY CORPORATION  et  al.,  Applts.  (Supreme 
Court,  Appellate  Division,  First  Department 
December  5,  1919.)  Order  modified,  so  as  to 
permit  defendants  to  serve  amended  answers, 
setting  up  as  separate  defenses  the  matters  now 
referred  to  in  paragraphs  16  to  21,  inclusive, 
and  to  incorporate  in  each  separate  defense  such 
specific,  not  general,  denials  as  may  be  neces- 
sary to  pleading  that  defense,  and,  as  so  modi- 
fied, affirmed,  without  costs.  No  opinion.  Set- 
tle order  on  notice. 


NELSON,  LEE  &  GREEN,  Inc..  Applt,  v. 
«*Isaac"  WIT,  Respt  (Supreme  Court,  Appel- 
late Division,  First  Department     October  31, 


1919.)  Order  affirmed,  with  $10  costs  and  £fl- 
bursements,  with  leave  to  plaintiff  to  lerre 
amended  complaint  on  payment  of  said  costs, 
and  the  costs  awarded  to  defendant  by  the  or- 
der appealed  from.    No  opinion.    Order  filed. 


NEWMAN  BROS.  GRAIN  CO.,  Inc.,  applt, 
V.  George  W.  BURLING,  reapt  (Supreme 
C!ourt,  Appellate  Division,  Fourth  Department 
October  8,  1919.)  Judgment  affirmed,  with 
costs.    All  concur. 


NEW  YORK  CENTRAL  &  HUDSON 
RIVER  RAILROAD  CO.,  Plflf.,  v.  Edmund  P. 
COTTLE  et  al.,  defts-respts.,  and  the  People  of 
the  State  of  New  York,  deft&-applt8.  (Supreme 
Court,  Appellate  Division,  Fourth  Department 
September  22.  1919.)  Motion  for  leave  to  ap- 
peal to  the  Court  of  Appeals  denied*  with  ;F10 
costs. 


NEW   YORK  LIFE    INSURANCE)    COM- 
PANY, plaintiff,  v.  Marie  TUR  and  otbers^e- 

fendants,  Bernard  Davis,  appellant,  and  Wil- 
liam Wills,  as  receiver,  respondent  (Supreme 
Court,  Appellate  Division,  Second  Department 
October  3,  1919.)  Order  affirmed  on  resubmis- 
sion, with  $10  costs  and  disburaementa.  No 
opinion.  Mills,  Rich,  Putnam,  and  Kelly.  J  J., 
concur.  Blackmar.  J.,  dissents,  on  the  ground 
that,  in  tiie  state  oi  the  proof,  especially  in  view 
of  the  fact  that  the  assignment  was  under  seat 
he  thinks  the  court  should  not  pass  upon  it 
without  sending  it  to  a  referee,  to  take  further 
proof  and  report,  with  his  opinion. 


NEW  YORK  &  ALBANY  LIGHTERAGE 
CO.  V.  LAMBERT  TRANSPORTATION  CO. 
(Supreme  Court,  Appellate  Division,  First  De- 
partment October  17,  1919.)  AppUcatioo 
denied,  with  f  10  costs.    Order  aigned. 


Marie  NICOLETTI,  Respt,  ▼.  UNION 
RAILWAY  CO.  OF  N.  Y.  CITY  et  aL,  Applts. 
(Supreme  Court  Appellate  Division.  Eirst  De- 
partment November  7,  1919.)  Judgment  and 
order  aflElrmed,  with  coats.  No  opinion.  Order 
filed. 


Mary  NIEDZWIECKA,  an  infant,  by  Vin- 
cent Nowicki,  her  guardian  ad  litem,  respond- 
ent, V.  WESTCHESTER  STR^T  RAIL- 
ROAD COMPANY,  appellant  (Supr«ne  Court, 
Appellate  Division,  Second  Department  Octo- 
ber 3j  1919.)  Judgm^it  and  order  unanimous- 
ly affirmed,  with  costs.     No  opinion. 

Harriet  B.  NOBLE  v.  William  B.  KES- 
DAIX,  impleaded,  etc.  (Supreme  Conrt  Ap- 
pellate Division,  First  Department  October 
17,  1919.)  Motion  denied,  with  $10  costs. 
Order  filed. 
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In  the  matter  of  the  elaSm  of  Mrs.  Maja 
XOBMAN  for  compensation  under  the  Work- 
men's Compensation  Law  for  the  death  of 
Louis  Norman  v.  MERRITT  &  CHAPMAN 
DBKRICK  AND  WRECKING  COMI^INY, 
employer,  and  New  Amsterdam  Casualty  Com- 
pany, insnrance  carrier,  applts.,  and  General 
Contracting  &  Engineering  Company,  employ- 
er, and  Employers'^  Liability  Assurance  Corpo- 
ration, insurance  carrier.  {Supreme  Court, 
Appellate  Division,  Third  Department  No- 
vember 12,  1919.)  Award  unanimously  af- 
firmed* 


Washington  7.  NORTON  et  ai:,  respondents, 
▼.  ATLANTIC  BEACH  REALTY  COMPANY 
et  al.,  respondents,  and  William  A  White  and 
another^  appellants.  (Supreme  Court,  Appel- 
late Division,  Second  Department  Novem- 
ber 7,  1919.)    Motion  denied,  without  costs. 


Frederick  H.  NORTON  and  another,  appel- 
lants, V.  Robert  MERCHAiNT,  responA^t. 
(Supreme  Court,  Appellate  Division,  Second 
Department.  November  17,  1919.)  Appeal  dis- 
missed, without  costs. 


Mary  C.  O'BRIEN,  appellant,  t.  BRONX 
PARKWAY  DEVELOPMENT  COMPANY, 
respondent  (Supreme  Court,  Appellate  Divi- 
sion, Second  Department  November  17, 
1919.)     Appeal  dismissed,  without  costs. 


In  the  matter  of  the  claim  of  Fred  A  OCH- 
SEN  for  compensation  under  the  Workmen's 
Compensation  Law.  STATE  INDUSTRIAL 
COMMISSION,  respt,  v.  EMPIRE  ART  MET- 
AL COMPANY,  employer,  and  Travelers'  In- 
surance Company,  insurance  carrier,  applts. 
(Supreme  Court,  Appellate  Division,  Third  De- 
partment November  12,  1919.)  Award  modi- 
fied, by  requiring  payment  for  64  weeks,  in- 
stead of  76%  weeks,  and,  as  so  modified,  unan- 
imously affirmed. 

PER  CURIAM.  This  is  an  appeal  by  the  em- 
ployer and  insurance  carrier  from  an  award 
made  by  the  State  Industrial  Commission, 
April  16,  1919,  awarding  compensation  for  the 
loss  of  60  per  cent  vision  of  the  right  eye. 
The  most  favorable  view  for  the  claimant  is 
that  the  loss  was  60  per  cent  Award  mod- 
ified, by  requiring  payment  for  64  weeks,  in- 
stead of  76%  weeks,  and,  as  modified,  af- 
firmed. 


O'CONNELL  CONTRACTING  CO.,  Respt, 
V.  G.  B.  RAYMOND  &  CO.,  Applt.  (Supreme 
Court,  Appellate  Division,  First  Department 


DECISIONS     ^  007 

.Y.8.) 

November  21,  1919.)     Jutencnt  ^d  order  af- 
firmed, with  costs.    No  c^inion.    Order  filed. 


Jennie  O'CONNOR  v.  RICHARD  CARVEL 
CO..  Inc.  (Supreme  Court,  Appellate  Diraion, 
First  Department  October  17,  1919.)  Appli- 
cation denied,  with  $10  costs.     Order  signed. 


Jacob  GEHRIG,  etc.,  appellant,  ▼.  BROAD 
CHANNEL      CORPORAWON,      respondent 

i Supreme  Court,  Appellate  Division,  Second 
)epartment  November  7,  1919.)  Judgment 
unudmously  ailirmed,  with  costs.  No  opm- 
ion. 

Bertha  B.  OLSBN,  as  adm'x,  respt.  t.  NEW 
YORK  CENTRAL  RAILROAD  CO.,  applt 
(Supreme  Court  Appellate  Division,  Fourth 
Department  September  22,  1919.)  Motion 
for  reargument  or  leave  to  appeal  to  the  Court 
of  Appeals  denied,  with  |10  costs. 


Adelaide  B.  CMBAKA,  Respt,  t.  Nicholas 
BBTJEMAN  et  al.,  impleaded,  etc,  ApplU. 
(Supreme  Court  Appellate  Division,  tlrst  De- 
partment December  5,  1919.)  Order  af- 
firmed, with  |10  costs  and  disbursements.  No 
opinion.     Order  filed. 


Thomas  A.  O'NEILL,  appellant,  t.  LAKE 
OHAMPLAIN  TRANSPORTATION  COMPA- 
NY, respondent.  (Supreme  CJourt,  Appellate 
Division,  Second  Department.  October  8, 
1910.)  Judgment  nnanimouslv  affirmed,  with 
costs.  No  opinion.  Jenks,  P.  J.,  and  BfiUs, 
Rich,  Piftnam,  and  Blackmar,  JJ. 


Fred  OTTE,  Jr.,  Respt,  T.  INTERIOR 
METAL  MANUFACTURING  CO..  Applt 
(Supreme  Court,  Appellate  Division,  First  De- 
partment October  31,  1919.)  Order  affirm- 
ed, with  $10  costs  and  disbursementt.  No 
opinion.     Order  filed. 


PACIFIC  FLUSH  TANK  COMPANY,  plain- 
tiff. V.  VILLAGE  OF  HEMPSTEAD,  appeUant 
and  respondent.  New  York  County  National 
Bank,  appellant,  and  Archibald  G.  Patterson 
and  Breslin  Company,  respondents,  impleaded 
with  others,  defendants.  (Supreme  Court  Ap- 
pellate Division,  Second  Department  No- 
vember 14,  1919.)  Judgment  of  the  County 
Court  of  Nassau  CJountv  unanimously  af- 
firmed, with  a  separate  bul  of  costs  to  each 
respondent  appearini;  and  filing  a  brief  upon 
this  appeal.    No  opinion. 
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Max  PALBSTTNB  y.  Edwin  H.  SATRB  et 
al.,  as  Bx*r8,  etc.  (Supreme  Court,  Appellate 
Division,  First  Department.  November  28, 
1919.)  Application  denied,  with  $10  costs,  and 
stay  vacated.    Order  signed. 


Rose  M.  PALMER  and  Lillian  Palmer,  plain- 
tiffs, V.  ROTARY  REALTY  COMPANY,  Inc., 
et  al.,  defendants.  (Supreme  Court,  Appellate 
Division,  Second  Department  November  7, 
1919.)  The  order  of  Mr.  Justice  Cropsey  of 
October  7th,  for  an  examination  before  trial 
of  defendant  Rotary  Realty  Company  by  its 
president,  having  so  far  been  nnexecuted,  makes 
a  ground  to  sti^  the  trial  until  such  order  be 
obeyed.  Although  no  appeal  here  is  pending, 
the  Appellate  Division  has  power  to  act  under 
C.  C.  F.  I  1348.  Matter  of  Mitchel  v.  Cropsey, 
177  App.  Div.  663,  164  N.  Y.  Supp.  336.  But 
as  Part  III  of  the  Special  Term  should  in  the 
first  instance  deal  with  its  calendar  and  appli- 
cations for  postponements,  we  deem  it  best  to 
decline  now  to  interfere  in  the  trial  procedure. 
Application  for  a  stay  is  therefore  denied,  with- 
out costs. 


Annina  PANES8A,  respondent,  y.  Francesco 
PANBSSA,  appellant.  (Supreme  Court.  Ap- 
pellate Division,  Second  Department.  Novem- 
ber 17,  1919.)     Appeal  dismissed  without  costs. 


John  PARISB  v.  Arthur  GOLDSTEIN  et  al. 
(Supreme  Court,  Appellate  Division,  First  De- 
partment. October  31,  1919.)  Motion  to  dis- 
miss appeal  granted,  with  $10  costs,  unless 
appellabit  comply  witb  terms  stated  in  order. 
Order  filed. 


Margaret  PARKER,  Respt,  v.  Maria  A. 
PFISTER,  Applt.  (Supreme  Court,  Appel- 
late Division,  First  Department  November  28, 
1919.)  Judgment  and  order  affirmed,  with 
costs.    No  opinion.    Order  filed. 


Christian  PAWLIK,  respt,  y.  Julius  S. 
BERKMAN,  applt  (Supreme  Court,  Appel- 
late Division,  Fourth  Department.  October  8, 
1919.)  Motion  -to  dismiss  appeal  granted,  un- 
less appellant  shall  file  and  serve  printed  pa- 
pers by  October  23d,  pay  to  respondent's  attor- 
ney $10,  and  be  ready  for  argument  at  the 
opening  of,  November  term. 


Kate  PECKHAM,  as  administratrix,  etc.,  of 
Frank  W.  Peckham,  deceased,  respondent- 
appellant,  V.  CENTRAL  RAILROAD  COM- 
PANY OP  NBW  JERSEY,  appellant-respond- 
ent. (Supreme  Court,  Appellate  Division,  Sec- 
ond Department.  October  8,  1919.)  Orders 
unanimously  affirmed,  without  costs  to  either 
party.    No  opinion. 


PBKIN  RESTAURANT  CO.,  Inc.-  Bespt, 
V.  Jacob  H.  GRUBMAN,  Applt  (Supreme 
Court,  Appellate  Division,  First  Department 
November  14,  1919.)  Order  affirmed,  with  $lu 
costs  and  disbursements.  No  opinion.  Order 
filed. 


Eliza  J.  PELLS,  applt-respt,  ▼.  Carl  EATZ- 
ENSTEXN,  respt -applt  (Supreme  Court,  Ap- 
pellate Divisiozi,  Third  Department  November 
21,  1919.)  Order  granting  a  new  trial  on  th% 
ground  of  newly  discovered  evidence  affirmed, 
without  costs.  All  concur.  Appeal  from  judg- 
ment and  order  denying  motion  for  a  new 
trial  on  the  minutes  dismissed,  without  cost& 


George  S.  PBNNIB,  respondent,  t.  NEW- 
BtJRGH  ELECTRIC  RAILWAY  COMPANY, 
appellant  (Supreme  Court  Appellate  Divi- 
sion. Second  Department  November  17, 
1919.)     Appeal  dismissed,  without  costs. 


PENNSYLVANIA  &  DELAWARE  OIL  CO.. 
plaintiflf-appeUadt.  v.  A.  KLIPSTEIN  &  CO., 
defendant-respondent  (Supreme  Court,  Ap- 
pellate Term,  First  Department  October  27. 
1919.)  Appeal  from  City  Court  of  New  York, 
Trial  Term.  Action  by  the  Pennsylvania  &  Del- 
aware Oil  Company  against  A.  Kllpstein  & 
Co.  From  a  judgment  dismissing  the  complaini 
at  the  close  of  plaintiff's  case,  and  directing 
judgment  for  defendant  on  the  counterclaim. 
plaintiif  appeals.  Reversed,  and  new  trial 
granted.     See,  also,  175  N.  Y.  Supp.  5i0. 

PER  CURIAM.  Judgment  reversed,  and  a 
new  trial  granted,  on  the  authority  of  our  opin- 
ion on  the  previous  appeal,  reported  in  175 
N.  Y.  Supp.  540.     

PEOPLE  V.  Otto  BANG.  (Supreme  Court 
Appellate  DlvisioxK  First  Department  Octo- 
ber 17,  1919.)  Motion  to  dismiss  appeal  de- 
nied.   Order  nled. 


PEOPLE  of  the  State  of  New  York,  respond- 
ents, V.  Hugh  J.  CONNELL,  appellant  (Su- 
preme Court  Appellate  Division,  Second  De- 
partment. November  17,  1919.)  Appeal  dis- 
missed, without  costs. 


PEOPLE  of  the  State  of  New  York,  respt,  v. 
FAIRMONT  CREAMERY  CO.  OP  NETV 
YORKf  applt.  (Supreme  Court  Appellate  Di- 
vision, Fourth  Department.  October  8,  1919.) 
Order  affirmed,  with  $10  coFts  and  disburse- 
ments, with  leave  to  the  defendant  to  plead 
over  within  20  days,  upon  payment  of  the  costs 
of  the  motion  and  of  this  appeal.     All  concur. 

PEOPLE  of  the  State  of  New  York,  respt^ 
V.  Edward  GARRISON,  applt  (Supreme 
Court,  Appellate  Division,  Third  Department 
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NoYembep    12,    1919.) 
unanimously  affirmed. 


Order   and  Judgment 


PEOPLB  of  the  State  of  New  York,  respond- 
ents, V.  William  F.  HARBIOAN,  appellant 
(Supreme  Court,  Appellate  Division,  Second 
Department  November  21«  1919.)  Motion 
denied,  on  condition  that  appellant  oerfect  the 
appeal,  place  the  case  on  the  ctuendar  for 
the  January,  1920,  term,  and  be  ready  for  ar- 
munent  when  reached;  otherwise*  motion 
granted. 

PEOPLE,  etc.,  Bespt.,  v.  Dennis  JABDINB 
et  al.,  Applts.  (Supreme  Court  Appellate  Di- 
vision, First  Department.  November  7,  1919.) 
Judgment  affirmed.     No  opinion.     Order  filed. 


PEOPLE  of  the  State  of  New  York,  respond- 
ents, V.  LONG  ISLAND  RAILROAD  COM- 
PANY, appellant.  (Supreme  Court,  Appellate 
Division,  Second  Department.  November  17, 
1919.)    Appeal  dismissed,  without  costs. 


PEOPLE  of  the  State  of  New  York,  respond- 
ents, V.  Philip  MILLER,  appellant  (Supreme 
Court  Appellate  Division,  Second  Department. 
October  3,  1919.)  Judgment  of  conviction  and 
order  of  the  County  Court  of  Kings  County 
affirmed.  No  opinion.  Jenks,  P.  J.,  and  Put- 
Hi  Blackmar,  and  Kelly,  JJ.,  concur. 


PEOPLE  of  the  State  of  New  York,  re- 
spondents, V.  Joseph  L.  MURRAY,  appellant. 
i Supreme  Court,  Appellate  Division,  Second 
department  October  3,  1919.)  Judgment  of 
conviction  and  order  of  the  Count|r  Court  of 
Westchester  County  affirmed.  No  opinion. 
Jenks,  P.  J.,  and  Mills,  Rich,  Kelly,  and  Jay- 
coz,  JJ.,  concur. 


PEOPLE  of  the  State  of  New  York,  plain- 
tiffs, V.  NATIONAL  SECURITY  COMPANY, 
defendant  (Supreme  Court,  Appellate  Divi- 
sion, Third  Department  November  21,  1919.) 
Motion  denied. 


PEOPLE  of  the  State  of  New  York,  respt, 
T.  James  O^ELiGAN,  appit  (Supreme  Court, 
Appellate  Division,  Third  Department  No- 
vember 21,  1919.)  Judgment  of  conviction 
affirmed.  All  concur,  except  Woodward  and 
Cochrane,  JJ.,  dissenting. 


PEOPLE  of  the  State  of  New  York,  respond- 
ents, V.  CJharles  OHLENSCHLAGER,  appel- 
lant (Supreme  CJourt  Appellate  Division, 
Second  Department  November  17,  1919.) 
Appeal  dismissed,  without  costs. 


PEOPLE  of  the  State  of  New  York,  respond- 
ents, V.  Thomas  PERKINS,  appellant  (Su- 
preme Court,  Appellate  Divisioi;,  Second  De- 
partment November  17,  1919.)  Appeal  dis- 
missed. 


PEOPLE,  etc.,  Bespt,  v.  Jacob  PRICE, 
Applt  (Supreme  Court,  Appellate  Division, 
First  Department  October  31,  1919.)  Judg- 
ment affirmed.    No  opinion.    Order  filed. 


PEOPLE,  etc.,  T.  Samuel  ROSENFELD. 
(Supreme  Court,  Appellate  Division,  First  De- 
partment October  17,  1919.)  Motion  to  dis- 
miss appeal  granted.    Order  ffied. 


PEOPLE  of  the  State  of  New  York,  respt,  v. 
Herbert  B.  SMITH,  applt  (Supreme  Court 
Appellate  Division,  Third  Department  Novem- 
ber 12,  1919.)  Judgment  ana  order  unanimous- 
ly affirmed,  with  costs. 


PEOPLE  of  the  State  of  New  York,  Respt, 
V.  Walter  SMITH,  Applt  (Supreme  Court, 
Appellate  Division,  First  Department  No- 
vember 28,  1919.)  Judgment  affirmed.  No 
opinion*     (Jrder  filed. 


PEOPLE  of  the  State  of  New  York,  re- 
spondents, V.  Fred  SYROP,  ai^ellant  (Su- 
preme Court  Appellate  Division,  Second  De- 
partment October  10,  1919.)  Judgment  of 
conviction  of  the  County  (Dour t  of  Kings  County 
affirmed.  No  opinion.  Rich,  Putnam,  and  Kelly. 
JJ.,  concur.  Blackmar,  J.,  votes  for  reversal 
of  the  judgment  and  a  new  trial,  with  whom 
Jenks,  P.  J.,  concurs.  Order  denying  motion 
for  new  trial  on  newly  discovered  evidence  af- 
firmed. Jenks,  P.  J.,  and  Rich,  Putnam,  Black- 
mar,  and  Kelly,  JJ.|  concur. 

PEOPLE  of  the  State  of  New  York,  respts., 
V.  James  B.  WATTERS,  i^plt  (Supreme 
CJourt,  Appellate  Division,  Fourth  Department. 
October  1,  1919.)  Order  affirmed,  with  $10 
costs  and  disbursements.    All  concur. 

PEOPLE  of  the  State  of  New  York,  respond- 
ents, V.  Paul  WERTHAISBR,  appellant  (Su- 
preme Court,  Appellate  Division,  Second  De- 
partment. October  3, 1919.)  Motion  to  dismiss 
appeal  denied,  upon  condition  that  the  appeal 
be  perfected  and  the  case  placed  upon  the 
calendar  for  the  second  Monday  of  the  Novem- 
ber term,  for  which  date  the  cause  is  set  down; 
otherwise,  motion  granted. 

PEOPLE  of  the  State  of  New  York,  respond- 
ents, V.  Paul  WERTHAISER,  appellant  (Su- 
preme Court,  Appellate  Division,  Second  De- 
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partment.  November  14,  1919.)  Judfrment  of 
conviction  of  the  Ooart  of  Special  Sessions  af- 
firmed. No  opinion.  Jenks,  P.  J.,  and  Bich, 
Putnam,  Blackmar,  and  Jaycox,  JJ.,  concur. 


PEOPLE,  etc.,  Respt.,  v.  Max  WOLFISH, 
Applt.  (Supreme  Court,  Appellate  Division, 
First  Department.  December  5,  1919.)  Judg- 
ment affirmed.    No  opinion.    Order  filed. 


PEOPLE  ex  reL  Aimee  BAKER,  Respt,  v. 
Walter  BAKER,  Applt.  (Supreme  (2ourt,  Ap- 
pellate Division,  First  Department.  October 
17,  1919.)  Order  reversed  and  petition  for 
writ  denied,  without  costs,  upon  the  ground 
that  the  relator  is  not  an  inhabitant  of  the 
state  of  New  York,  as  required  by  section  70  of 
the  Domestic  Relations  Law  (Consol.  Laws,  c. 
14).    Order  filed. 


PEOPLE,  etc.,  ex  rel.  Charles  BAST,  re- 
spondent, V.  John  R.  VOORHIS  et  al.,  con- 
stituting the  Board  of  Elections,  etc.,  and  an- 
other, appellants,  Fred  C.  Pearson,  and  Samuel 
J.  Mitchell  as  Sheriff  for  the  County  of  Queens. 
(Supreme  Court,  Appellate  Division,  Second 
Department.  October  8,  1919.)  We  are  of 
opinion  that  the  Constitution  and  the  statutes 
in  furtherance  thereof  require  the  election  of 
a  sheriff  of  the  county  of  Queens  at  the  general 
election  in  November,  1919,  and  that  the  fact 
that  Sheriff  Mitchell  was  elected  at  a  special 
election  to  fill  the  vacancy  caused  by  the  death 
of  Sheriff  Stire  does  not  in  any  way  prevent 
or  postpone  this  application  of  the  Constitution 
and  the  Election  Law.  The  orderj[108  Misc. 
Rep.  559,  178  N.  Y.  Supp.  645)  Is  therefore 
reversed,  without  costs,  and  the  motion  deme^ 
without  costs.  Jenks,  P.  J.,  and  MiUa,  Rich, 
Blackmar,  and  Kelly,  JJ.,  concur.  Order  re- 
versed, 125  N.  E.  86. 


PEOPLE  ex  rel.  Gertrude  CRANE,  as  Adm% 
etc.,  Respt.,  v.  Louis  H.  BAHLO  et  al.,  as  the 
Board  of  Revision  and  Assessments,  etc.,  at  al.,- 
Applt.  (Supreme  Court,  Appellate  Division, 
First  Department.  October  31,  1919.)  Order' 
affirmed,  with  $10  costs  and  disbursements.  No 
opinion.    Order  filed. 

PEOPLE  ex  rel.  Gertrude  CRANE,  as  Adm'x, 
etc.,  V.  Louis  H.  HAHLO  et  al.,  constituting  the 
Board  of  Revision  of  Assessments,  etc.,  et  al. 
(Supreme  Court,  Appellate  Division,  First  De- 
partment. November  28,  1919.)  Motion  de- 
nied, with  $10  costs.    Order  filed. 


PEOPLE,  etc«  ex  rel.  Charles  F.  DELANO, 
respondent,  v.  Henry  P.  TUTHILL,  as  Coun- 
ty Treasurer  of  the  County  of  Suffolk,  appel- 
lant.   (Supreme  Court,  Appellate  Division,  Sec- 


ond Department.  November  7, 1919.)  We  can- 
not conclude  positively  that  the  answering  affi- 
davits did  not  raise  an  issue  of  a  contract,  not 
express,  but  implied,  to  accept  the  reduced  rate 
of  payment  for  this  advertising.  Under  the 
general  rule  declared  in  People  ex  reL  Me- 
Mackin  v.  Board  of  Police.  107  N.  Y.  240,  13 
N.  E.  920,  followed  in  People  ex  reL  Van  Deren 
V.  Moore,  78  App.  Div.  28,  79  N.  Y.  Sapp.  7, 
as  to  the  construction  of  pleadings,  we  reverse 
the  order,  without  costs,  and  deny  the  motion 
for  a  peremptory  writ,  without  costs.  The  re- 
lator may  have  an  order  for  an  alternative  writ, 
without  costs,  if  he  be  so  advised.  We  express 
no  opinion  upon  the  merits.  Jenks,  P.  J^  and 
Mills,  Rich,  Blackmar,  and  Kelly,  Jj.,  conoor. 
Settle  order  before  the  Presiding  Justice. 


PEOPLE,  etc.,  ex  reL  Watson  B.  DICKE3R- 
MAN  and  another,  -  relators-respondents*  v. 
Qeorge  W.  SUTTON,  as  Commissioner,  etc 
et  al.,  appellants.  (Supreme  Conrt,  Appellate 
Division,  Second  Department.  Odtober  31« 
1919.)  Order  reversed,  with  $10  cosU  and  dis- 
bursements, and  motion  granted,  with  $10  costs, 
upon  the  ground  that  the  petition  is  insufficient 
as  to  the  claim  of  overvaluation,  because  the 
extent  of  overvaluation  is  stated  in  the  aggre- 

?;ate  for  both  parcels  assessed,  not  separately 
or  eachj  and  as  to  inequalit:^,  because  the  in- 
stances m  which  said  inequautv  exists  are  not 
specified.  See  People  ex  rel.  O'Neil  t.  Purdv, 
188  App.  Div.  485,  177  N.  Y.  Supp.  48;  People 
ex  rel.  Coney  Island  Jockey  Club  v.  Purdy,  152 
App.  Div.  175,  136  N.  Y.  Supp.  607,  affirmed 
207  N.  Y.  695.  101  N.  E.  1116.  Jenks,  P.  J., 
and  Mills,  Putnam,  Blackmar,  and  Kelly,  JJ., 
concur. 


PEOPLE  ex  rel.  ERIE  RAILROAD  COM- 
PANY, applt.,  V.  Samuel  BAYLEBS  et  aL,  as 
Assessors  of  the  Town  of  Kirkwood.  Broome 
County,  New  York,  respt  (1901-1902,  190S- 
1904.)  (Supreme  Court,  Appellate  Division. 
Third  Department.  November  12,  19ia)  Or- 
der unammousij  affirmed,  with  910  oasts  and 
disbursements. 


PEOPLE,  etc.,  ex  reL  Hugh  A.  FLOOD,  re- 
lator, V.  Arthur  WOODS,  as  Police  Commis- 
sioner of  the  City  of  New  York,  respondent 
(Supreme  Court,  Appellate  Division,  Second  De- 
partment October  24,  1919.)  Determination 
confirmed,  and  writ  dismissed,  with  S50  costs 
and  disbursements.  No  opinion.  MiJla,  Itich, 
Putnam,  Kelly,  and  Jaycox,  JJ.,  ooncnr. 


PEOPLE,  etc,  ex  reL  Dora  HERMAN,  etc, 
appellant,  v.  William  J.  DOYLE,  sherilF,  etc 
and  others,  respondents.  (Supreme  Court,  Ap- 
pellate Division,  Second  Department.  Novem- 
ber 17, 1919.)    Appeal  dismissed,  without  costs. 
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PEOPLS:  ez  Ttl  WflUam  M.  HOES,  as  Adm'r, 
etc.,  Respt,  v.  LawBon  PURDY  et  ai,  as 
Com'rs,  etc.,  Applts.  (Supreme  Court,  Appel- 
late Diyision,  First  Department  December  6, 
1919.)  Order  affirmed,  with  $10  costs  and  dis- 
bursements.   No  opinion.    Order  filed. 


PEOPL0  of  the  State  of  New  Tork,  on  the 
relation  of  Frank  IRWIN,  respt,  v.  William  J. 
HOMER,  Agent  and  Warden  of  Great  Meadow 
Prison,  applt  (Supreme  Court,  Appellate  Di- 
vision, Third  Department  November  12, 1919.) 
Order  unanimously  affirmed,  on  the  opinion  of 
Whitmyer.  X^,  at  Special  Term  (107  Misc.  Rep. 
677,  177  N.  Y.  Supp.  482),  and  on  the  authoritar 
of  People  ez  rel.  Kohler  v.  Kidney,  223  N.  X. 
666,  119  N.  E.  1069. 


PEOPLE  of  the  Stete  of  New  York,  on  the 
relation  of  Frank  IRWIN,  respt,  v.  William  J. 
•  HOMER,  Agent  and  Warden  of  Great  Meadow 
Prison,  applt  (Supreme  Court,  Appellate  Di- 
vision, Third  Department  November  21, 1919.) 
Motion  granted. 

PEOPIiB  of  the  State  of  New  York  on  the 
relation  of  Frank  IRWIN,  respt,  v.  John  B. 
TROMBLY,  as  Warden  of  Dannemore  Prison, 
Clinton  County,  State  of  New  York,  applt  (Su- 
preme Court,  Appellate  Division,  Thvcd  De- 
partment November  21,  1919.)  Motion 
granted. 

PEOPLE  ex  rel.  Thos.  W.  KBDDY  et  al. 
applts.,  V.  John  F.  MALONE.  as  commissioner, 
etc.,  respt  (Supreme  Court,  Appellate  Division, 
Fourth  Department  October  1,  1919.)  Or- 
der a75  N.  Y.  Supp.  465)  affirmed,  with  $10 
costs  and  disbursements.  Held,  without  at- 
tempting to  define  the  limits  of  the  discretion 
which  may  be  exercised  by  the  commissioner  of 
parks  and  public  buildings  in  renting  the  hall, 
we  see  no  reassn  for  interfering  witii  the  dis* 
cretion  of  the  Special  Term  in  denying  the  re- 
lator's application  for  mandamus.    All  concur. 


PEOPLE  ex  rel.  MEXICAN  TELEGRAPH 
CO  V.  STATE  TAX  COMMISSION  et  al. 
{Supreme  Court,  Appellate  Division,  First  De- 
partment October  17,  1919.)  Motion  denied, 
with  $10  costs.    Order  filed. 


PEOPLE  ex  rel.  Ida  MULEINS,  applt.  v. 
George  A.  JIMERSON  et  al.,  respts.  Su- 
preme Court  Appellate  Division,  Fourth  I>e- 
partmenit  September  22,  1919.)  Motion  for 
leave  to  appeal  to  the  Court  of  Appeals  denied, 
with  $10  costs.         

PEOPLE,  etc,  ex  re!.  Henry  J.  MULLEN, 
respondent,  v.  John  W.  MOORE,  as  Super- 
intendent of  Buildings,  etc.,  appellant,  and  Ste- 


DECISX0N8  Sli 

T.S.)  • 

phen  Cantoni,  Intervener-appellant  (Supreme 
Court,  Appellate  Division,  Second  Department 
November  21,  1919.)  Order  reversed,  with  $10 
costs  and  disbursements,  on  the  ground  that  it 
was  granted  without  authority  of  law.  The 
proper  remedy  was  to  review  the  action  of  the 
Board  of  Appeals  by  certiorari.  Jenks,  P.  J., 
and  Mills,  Rich,  Kelly,  and  Jaycox,  JJ.,  con- 
cur. 


PEOPLE  ex  rel.  NEW  YORK  DOCK  CO., 
AppU.,  V.  Travis  H.  WHITNEY  et  aL,  ss  Pub- 
lic Service  Commissioners,  Respts.  (Supreme 
Court  Appellate  Division,  BHrst  Department. 
November  14,  1919.)  Order  affirmed,  with  $10 
costs  and  disbursements.  No  opinion.  Page, 
J.,  dissents.    Order  filed. 


PEOPLE,  etc,  ex  reL  Frank  NORDONE, 
etc.,  V.  Edward  S.  IRELAND  and  others,  as 
Sewer  Commissioners,  etc.,  respondents.  (Su- 
preme Court  Appellate  Division,  Second  De- 
partment November  21,  1919.)  Motion  grant- 
ed, in  so  far  as  to  reUeve  the  relator  from  the 
obligation  to  print  the  exhibits.  Settle  order 
before  Mr.  Justice  Blackmar. 


PEOPLE  ex  reL  A.  Edward  SYLVEN, 
Respt,  V.  Gust  Pers.  WERN,  as  Prest  and 
Trees.,  etc,  et  aL,  Applts.  (Supreme  Court, 
Appellate  Ddvislon,  First  Department  October 
17,  1919.)  Order  affirmed,  with  $10  costs  and 
disbursements.     No  opinion.     Order  filed. 

PEOPLE^  etc.,  ex  rel.  Grace  D.  THORNE  et 
aL.  relators-respondents,  v.  George  W.  SUT- 
TON, as  Commissioner,  etc,  et  aL,  appellants. 
(Supreme  Court  Appellate  Division,  Second 
Department  October  81,  1919.)  Order  affirm- 
ed, with  $10  costs  and  disbursements,  upon  the 
ground  that  while  the  petition  Is  insufficient  to 
set  .up  the  claim  of  inequality  (see  People  ex  reL 
CVNefi  V.  Purdy,  188  App.  Div.  485, 177  N.  Y. 
Supp.  48;  People  ex  rel.  Coney  Island  Jockey 
Club  V.  Purdy,  162  App.  Div.  175,  136  N.  Y. 
Supp.  667,  affirmed  2ar  N.  Y.  696,  101  N.  E. 
Ill6),  it  is  sufficient  to  set  up  a  claim  of  over- 
valuation. Jenks,  P.  J.,  and  Mills,  Putnam, 
Blackmar,  ivnd  Kelly,  JJ.,  concur. 

PEOPLE  of  the  State  of  New  York,  ex  rel. 
TOWNS  OF  BEDFORD,  Cortlandt  East- 
chester,  Harrison,  Lewiiboro,  Mamaroneck,  Mt 
Pleasant  North  Castle,  North  Salem,  Pelham, 
Rye,  Scarsdale,  Somers,  and  Yorktown,  and 
City  of  Mt  Vernon,  relators,  v.  STATE  TAX 
COMMISSION  OF  THE  STATE  OF  NEW 
YORK,  and  Walter  H.  Knapp,  John  J.  Mer- 
rill, and  Michael  J.  Walsh,  constituting  the 
State  Tax  (Commission,  and  the  CHty  of  New 
Rochelle,  Westchester  County,  N.  Y^  respts. 
(Supreme  Court  Appellate  Division,  Tnird  De- 
partment November  12,  1919.)  Determina- 
tion unanimously  confirmed,  with  pSO  costs  and 
disbursements. 
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PEOPLE,  etc.,  ex  reL  WALLASTON  BBAI> 
TY  COMPANY,  respondent,  v.  Charles  L. 
ORAIG,  OB  O^mptroUer  of  the  City  of  New 
York,  appellant  (Supreme  Court.  Appellate 
Division,  Second  Department.  October  11, 
1919.)  The  corporation  counsel  applying  for 
leave  to  appeal  to  the  Court  of  Appeals,  instead 
of  now  granting  the  motion,  inasmuch  as  the 
corporation  counsel  states  that  the  questions  in- 
volved are  far-reaching  and  may  affect  many 
similar  cases  of  condemnation,  we  order  a  re- 
argument  of  this  appeal,  and  the  case  is  set 
down  for  Friday,  October  24,  1919. 


PEOPl-B.  etc.,  ex  rcl.  Mary  O.  WARD  et  aL, 
as  executors,  etc.,  relators-respondenta,  v. 
George  W.  SUTTON,  as  Commissioner,  etc.,  et 
al.,  appellants.  (Supreme  Court,  Appellate  Di- 
vision, Second  Department  October  31,  1919.) 
Order  reversed,  with  ^10  costs  and  disburse- 
ments, and  motion  granted,  with  $10  costs,  upon 
the  ground  that  the  petition  is  insufficient  as  to 
the  daim  of  overvaluation,  because  the  extent 
of  overvaluation  is  stated  in  the  aggregate  for 
both  parcels  assessed,  not  separately  for  each, 
and  as  to  inequality,  because  the  instances  in 
which  said  inequality  exists  are  not  specified. 
See  People  ex  rel.  O'Neil  v.  Purdy,  188  App. 
Div.  485,  177  N.  Y.  Supp.  4fl :  People  ex  rel. 
Coney  Island  Jockey  Club  v.  Pnrdy,  162  App. 
Div.  175,  136  N.  Y.  Supp.  667,  affirmed  207  N. 
Y.  695,  101  N.  B.  1116.  Jenks,  P.  J.,  and 
Mills,  Putnam,  Blackmar,  and  Kelly,  JJ..  con- 
cur. See,  also,  186  App.  Div.  550,  174  N.  Y. 
Supp.  647. 

PEOPIiK  ex  rel.  WEST  SHORE  TRAC- 
TION COMPANY,  appellant,  v.  Frederick  W. 
BAUER  and  others,  etc.,  respondents.  (Su- 
preme (3ourt,  Appellate  Division,  Second  De- 
partment November  17,  1919.)  Appeal  dis- 
missed, without  costs. 


PEOPLE,  etc,  on  complaint  of  William  CO- 
HEN, Respt..  V.  Asburv  O.  LEONARD,  Applt 
(Supreme  CJourt,  Appellate  Division,  First  De- 
partment. October  31,  1919.)  Judgment  af- 
firmed. No  opinion.  Dowling  and  Merrell,  J  J., 
dissent    Order  filed. 


PEX>PLE,  etc.,  on  complaint  of  Agnes  S. 
LAWLER,  respondent,  v.  William  J.  LAW- 
LER,  appellant.  (Supreme  Court,  Appellate 
Division,  Second  Department  October  3, 1919.) 
Motion  for  reargument  granted,  and  case  set 
down  for  the  second  Monday  of  the  November 
term. 


PERKINS-GOODWIN  COMPANY,  Respt, 
v.  P.  H.  KBAHON,  Inc.,  Applt  (Supreme 
Court  Appellate  Division,  First  Department 
October  17,  1919.)  Order,  so  far  as  appealed 
from,  affirmed,  with  $10  costs  and  disburse- 
ments.    No  opinion.     Order  filed. 


PEBEINS-GOODWIN  CO.  ▼.  P.  H.  KBA- 
HON, Inc.  (Supreme  0>urt  Appellate  Divi* 
sion.  First  Department  November  14.  1919.) 
Motion  denied,  with  f  10  costs.    Order  filed. 


Joella  M.  PERRY  v.  ROAMER  SALBS  CC 
Inc.  (Supreme  Court,  Appellate  Division,  nrst 
Department  October  17,  1919.)  Application 
granted.    Order  signed. 


Sebastian  PETRO,  respondent,  v.  INWOOD 
DAIRY  COMPANY,  etc.,  appellant  (Supreme 
(!k>urt,  Appellate  Division,  Second  Department 
October  10.  1919.)  ;Fudgment  of  the  Comity 
Court  of  Westchester  County  reversed,  and  new 
trial  ordered  in  said  court,  costs  to  abide  the 
event  unless  within  20  days  plaintiff  stipulate 
to  reduce  the  Judgment  by  deducting  therefrom 
the  sum  of  $15w50,  with  interest  thereon  at  5 
per  cent  from  November  17,  1917,  in  whid» 
event  the  judgment,  as  so  modified,  is  unani- 
mously affirmed,  without  costs.  We  think  that 
upon  the  evidence  it  .was  a  question  of  fact 
which  should  have  been  submitted  to  the  jnrj 
whether  or  not  defendant  was  entitled  to  soch 
additional  deduction.  Jenks,  P.  J.,  and  Mills, 
Rich,  Putnam,  and  Blackmar,  JJ.,  ooncnr. 


PHILLIPINE  VEGETABLE  OIL  CO., 
Respt,  V.  Spire  PITOU,  Jr.,  Applt  (Supreme 
C!^art,  Appellate  Division,  First  Department 
October  81,  1919.)  Judgment  and  order  (W5 
Misc.  Rep.  634,  178  N.  f.  Supp.  812)  aflirmed. 
with  costs.    No  opinion.    Order  filed. 


James  K.  PHILLIPS,  respt,  y.  Julia  O. 
HYDE,  as  administratrix  with  the  will  an- 
nexed of  Judson  L.  Hyde,  deceased,  applt  (Su- 
preme Court,  Appellate  Division,  Third  DeiMirt- 
ment  November  12,  1919.)  Judgment  unani- 
mously affirmed,  with  oosts.  John  M.  Kellogg, 
P.  J.,  not  sitting. 


PHCE3NIX  COAL  CO.  v.  PENNSYLVANIA 
RAILROAD  CO.  (Supreme  0>urt,  Appellate 
Division,  First  Department  October  17, 
1919.)  Motion  to  dismiss  appeal  granted,  with 
$10  costs,  unless  appellant  comply  with  terms 
stated  in  order.    Order  filed. 


James  H.  PIGOT,  appellant,  y.  Edward  J. 
McKEEYER  and  another,  copartners,  etc,  re- 
spondents. (Supreme  Court,  Appellate  Divi- 
sion, Second  Department  November  17, 1919.) 
Appeal  dismissed,  without  costs. 


Mareuerite  PIGUBT  ▼.  CITY  OF  NEW 
YORK.  (Supreme  Court,  Appellate  Division, 
First  Department  November  28,  1919.)  Mo- 
tion to  dismiss  appeal  granted,  with  $10  costs. 
Order  filed. 
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PIIiLSBUBY  PLOUB  MII4LS  CO.,  applt,  v. 
Frauk  OLIY£R  et  aL,  respts.  (Supreme 
Court,  Appellate  Division,  Fourth  Bepartment 
October  8,  lUlO^)  Order,  bo  far  as  appealed 
from,  reversed,  with  $10  costs  and  disburse 


ments,  with  leave  to  the  defendant  to  apply 
at  Special  Term  for  leave  to  serve  an  amend- 
ed answer)  if  so  advised.    All  concur. 


Michael  PISCATELLI,  an  infant,  etc^  y. 
Michael  L.  BIRD.  (Supreme  (3ourt,  Appellate 
Division,  First  Department.  November  14, 
1919.)  Motion  to  dismiss  a]K>eal  granted,  with 
$10  costs.   Order  filed. 


PITTSBURG  WOOL  CO.,  Inc.,  Bespt.,  ▼. 
Hans  SCHMIDT,  Applt.  (Supreme  Court, 
Appellate  Division,  First  Department.  Oc- 
tober 17,  1919.)  Order  reversed,  with  $10 
costs  and  disbursements,  and  the  motion  grant- 
ed, with  $10  costs.    No  opinion.    Order  filed. 


In  the  matter  of  the  application  o<  Elmer  O. 
PLACE  for  the  removal  of  Paul  BATTiEY  from 
the  office  of  Justice  of  the  Peace  in  and  for 
the  Town  of  Babylon,  etc.  (Supreme  Court, 
Appellate  Division,  Second  Department  No- 
vember 21,  1919.)     Motion  demed. 


Arnold  POCHBB,  applt,  v.  Meyer  ASHEN- 
BERG  and  one,  respts.  (Supreme  Court,  Ap- 
pellate Division,  Fourth  Department.  Sep- 
tember 22,  1919.)  Motion  for  reargument 
denied,  with  $10  costs.  Motion  for  leave  to 
appeal  to  the  Court  of  Appeals  denied. 


Abraham  POLLACK,  Applt,  y.  Vincent  J. 
FARLEY,  Bespt.  (Supreme  Court  Appel- 
late Division,  First  Department  December 
5,  1919.)  Judgment  affirmed,  with  costs*  No 
opinion*    Order  filed. 


UetTTj  PONCHBB,  respt,  ▼.  NEW  YORK 
BAILwAYS  CO.,  applt.  (Supreme  Court 
Appellate  Division,  First  Department  No- 
vember 7,  1919.)  Judgment  and  order  af- 
firmed, with  costs.     No  opinion.     Order  filed. 


Meyer  PONCHEB,  an  infant  etc.,  Bespt,  v. 
NEW  TOBK  BAILWAYS  CO.,  Applt  (Su- 
preme Court  Appellate  Division,  First  De- 
partment November  7,  1919.)  Judgment  and 
order  affirmed,  with  costs.  No  opinion.  Or- 
der filed. 


Mary  E.  POBTBB  y.  Henry  L.  BOOERT 
et  aL,  as  Trustees.  (Supreme  Court  Appel- 
late Division,   First  Department     November 
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28,  1919.)  Motion  to  dismiss  appeal  granted, 
with  $10  costs,  unless  appellants  comply  with 
terms  stated  in  order.    Order  filed. 


Daniel  C.  POlTrEB,  respondent,  y.  William 
H.  ALIiEN,  appellant  (Supreme  Court  Ap- 
pellate Division,  Second  Department  Novem- 
ber 17,  1919.)  Appeal  dismissed,  withotit 
costs. 


Clyde    POTTS    v.    CITY    OF    HOBNBLL. 

(Supreme  Court.  Appellate  Division,  First  De- 
partment October  31,  1919.)  Motion  to  dis- 
miss appeal  denied,  with  $10  costs.  Order 
filed. 


In  the  Matter  of  Henry  C.  PBICB,  an  at- 
torney and  counselor  at  law.  (Supreme  0>urt, 
Appellate  Division,  Fourth  Department  Sep- 
tember 22,  1919.)  Issues  raised  by  petition 
and  answer  referred  to  Hon.  Qeorge  A.  Ben- 
ton, official  referee. 


Berko  FBINOB  v.  CLAUSEN  FLANAGAN 
BBlBrWEBY.  (Supreme  Court  Appellate*  Di- 
vision, First  Department.  October  17,  1919.) 
Application  denied,  with  $10  costs.  Order 
signed. 


^  In  the  matter  of  the  application  of  the  CITY 
OF  NEW  YOBK.  etc..  for  the  onenins  and 
extending  of  'PUBLIC  PLAYGROUND  AND 
PABK,  etc.;  Lorimer  Street,  etc.  (Supreme 
Court,  Appellate  Division,  Second  Department. 
October  17,  1919.)  Order  affirmed,  with  $10 
costs  and  disbursements.  The  determination' 
of  the  value  of  the  expert's  services  was  for 
the  Special  Term.  Unlike  the  Binn  Case,  188 
App.  Div.  903,  175  N.  Y.  Supp.  918,  the  de- 
tailed services  of  the  expert  appear  in  the 
record,  and  the  value  has  been  passed  upon  by 
the  learned  justice  at  Special  j?erm.  Jenks, 
P.  J.,  and  Mills,  Bich,  Blackmar,  and  Kelly, 
JJ.,  concur. 


James  Garfield  PUBDY,  respondent  v.  TI- 
TLE GUABANTY  &  SUBETY  COMPANY. 
defendant,  and  John  B.  Sweeny  and  another, 
appellants.  (Supreme  Court  Appellate  Di- 
vision, Second  Department  November  17, 
1919.)     Appeal  dismissed,  without  costs. 


Milton  C.  QUIMBY,  Bespt, 

SHIPPING 


^.      ^,       SCANDINA- 

VIAN-AMERICAN  SHIPPING  CORPOBA- 
TION,  Applt  (Supreme  Ck>urt,  Appellate  Di- 
vision, First  Department.  October  31^  1919.) 
Order  reversed,  with  $10  costs  and  disburse- 
ments, and  motion  granted,  with  $10  costs,  on 
the  ground  that  it  does  not  appear  that  the 
party  sought  to  be  examined  has  any  personal 
knowledge  of  the  matters  which  are  the  sub- 
ject of  the  examination.    Order  iiled. 
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Catherine  QUINN,  respondent,  y.  Bllen  Mc- 
CRYSTAL,  impleaded  with  another,  appellant. 
(Supreme  Court,  Appellate  Dirision,  Second 
Department.  November  17,  1919.)  Appeal 
dismissed,  without  costs, 


Anna  QUINN,  respondent,  t.  Herman  T?. 
WIPPBRBIANN,  appellant.  (Supreme  Court, 
Appellate  Division,  Second  Department  Oc- 
tober 3,  1919.)  Motion  denied,  on  condition 
that  appellant  perfect  the  appeal,  place  the 
case  on  the  November  calendar,  and  be  ready 
for  argument  when  reached;  otherwise,  motion 
granted,  with  $10  costs. 


RAFFABLB  OASCONB  A  COMPANY,  Inc., 
respondent,  v.  ST.  PAUL  FIRB  &  MAitlNB 
INSURANCE  COMPANY,  appellant.  (Su- 
preme Court,  Appellate  Division,  Second  De- 
partment October  17.  1919.)  Judgment  and 
order  unanimously  affirmed,  with  costs.  No 
opinion. 

RAFFABLB  CASCONB  &  COMPANY,  Inc« 
respondent,  v.  ST.  PAUL  FIRB  A  MARINE 
INSURANCE  COMPANY,  appellant  (Su- 
preme Court,  Apoellate  Division*  Second  De- 
partment   November  7,  1919.)    Motion  denied. 


Lillian  RAFTIS,  an  infant,  etc.,  Respt,  v. 
Fred  FRY  (or  Frey),  Applt  (Supreme  Court, 
Appellate  Division,  First  Department.  Octo- 
ber 17,  1919.)  Order  reversed,  with  $10  costs 
and  disbursements,  and  motion  granted,  with 
$10  costs.    No  opinion.    Order  filed. 

In  the  Matter  of  the  Application  of  George 
RAMSEY,  for  admission  to  the  bar  (from  the 
District  of  Columbia).     (Supreme  Court,  Ap- 

Sellnte  Division,  Second  Department    October 
,  1919.)    Application  granted. 

Joseph  RANDAZZO,  respondent  ▼.  Sarah 
LEVINE,  appellant.  (Supreme  Court  Appel- 
late Division,  Second  Department.  November 
7,  1919.)  Motion  denied,  on  condition  that  ap- 
pellant perfect  the  appeal,  place  the  case  on 
the  calendar  for  January,  1920,  and  be  ready 
for  argument  when  reached;  otherwise,  motion 
granted,  with  $10  costs. 


Annie  RAPPAPORT  v.  Lena  WILLIAMSON. 
(Supreme  Court,  Appellate  Division,  First  De- 
partment November  14,  1919.)  Motion  to 
dismiss  appeal  granted,  with  $10  costs.  Order 
filed. 


Frank  J.  RECK,  respt.,  v.  Frank  X.  BERN- 
HARDT, impleaded,  etc.,  applt.  (Supreme 
Court,  Appellate)  Division,  Fourth  Department. 


October  8|  1919.)  Judgm^t  aiBrmed,  witli  wp- 
arate  bills  of  costs  to  each  of  the  respondenti 
appearing  upon  thia  appeal  by  separate  attor- 
ney and  filing  brief.    All  ooncor. 


Louia  B.  REBDER  v.  William  W.  FERGU- 
SON, impld.,  etc  (Supreme  Court,  AppeSate 
Division,  First  Department  October  17, 
1919.)  Motion  denic4>  with  $10  ooata.  Order 
filed. 


Patrick  RBOANt  respondent,  ▼.  CSiarlea  B. 
DRAKE  and  Horace  B.  Jones,  copartners,  etc^ 
appellants.  (Supreme  Ck>urt  Appellate  Divi- 
sion, Second  Department  October  3,  1919.) 
Judgment  and  order  unanimously  afllnned,  with 
costs.    No  opinion. 


Lorena  REICH,  Applt,  ▼.  Alexander  S. 
COCHRAN  et  al.,  as  Ex'rs,  etc.,  Bespta.  (Su- 
preme Court  Appellate  Division,  First  De- 
partment October  31,  1919.)  Order  affirmed, 
with  $10  costs  and  disbursements.  No  opin- 
ion. Order  filed.  See,  also,  171  App.  Div.  113, 
167  N.  Y.  Supp.  130. 


Matter  of  RBID*S  MILL  LANE.  In  re  Carl 
CHRISTIAN.  (Supreme  Court  Court  Appel- 
late Division,  First  Department  Noyember 
14,  1919.)  Motion  denied,  with  $10  costs. 
Order  filed. 


In  the  Matter  of  Appointment  of  Commis- 
sioners, etc.,  to  ascertain  compensation  whidi 
should  be  justly  made  to  Bmil  C.  Martens  and 
F.  F.  Martens.  In  re  closing  of  REID'S  MILL 
LANE,  IN  BOROUGH  OF  THE  BRONX. 
(Supreme  Court  Appellate  Division,  First  De- 
partment October  17,  1919.)  Order  aflhmed, 
with  $10  costs  and  disbursements.  No  opinion. 
Clarke,  P.  J.,  dissenting,  upon  the  ground  that 
in  his  opinion  it  is  not  satisfactorily  Aown 
that  Raid's  Mill  Lane  was  ever  a  public  street 
or  thoroughfare.    Order  filed. 

Emma  REIGER,  Respt.,  ▼.  Charles  J.  BER- 
60LD,  impld.,  etc.,  Applt  (Supreme  Court 
Appellate  Division,  First  Department  De- 
cember 5,  1919.)  Judgment  and  order  afllnned. 
with  costs.    No  opinion.    Order  filed. 


In  the  Matter  of  Hermann  REIMEOtS,  dec^d. 
(Supreme  Court,  Appellate  Divirion,  First  De- 
partment November  21,  1919.)  Order  (107 
Misc.  Rep.  322,  176  N.  Y.  Supp.  430)  affirmed, 
with  $10  costs  and  disbursements.  No  opin- 
ion.   Order  filed. 


CHara  L.  RENARD,  Respt.,  v.  ICaurice  REN- 
ARD,  Applt  (Supreme  Ck>nrt,  Appellate  Di- 
vision,    First     Department     November     14^ 
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1919.)  Order  modified,  by  redndng  connsel 
tee  to  $500,  and,  as  modified,  affirmed^  without 
costs.    No  opinion.    Order  filed. 


RENAULT,  appellant,  v^Lonis^P. 


Anita  K   

RENAULT,  respondent.  ^  Supreme  Conrt,  Ap- 
pellate Division,  Second  Department.  October 
10,  1910.)  Order  affirmed,  without  costs.  No 
opinion.  Jenks,  P.  J.,  and  Mills,  Kich,  Black- 
mar,  and  Kelly,  JJ.,  concur. 


Max  RBNNERT,  Respt.,  y.  Andrew  B.  KAL- 
BACH,  as  Receiver,  Applt  (Supreme  Court, 
Appellate  Division,  First  Department.  Novem- 
ber 7,  1910.)  Judgment  and  order  affirmed, 
with  costs.    No  opinion.    Order  filed. 


Anita  L.  REOHR,  Respt,  t.  Charles  D. 
REOHR,  Applt.  (Supreme  Court*  Appellate 
Division,  First  Department.  October  17, 
1910.)  Order  modified,  by  reducing  counsel 
fee  to  the  sum  of  $50(),  and,  as  so  modified, 
afiSrmed,  without  costs.  No  opinion.  Order 
filed. 


Philip  RHINELANDBR,  as  survfring  ex'r 
and  trustee,  etc.,  Applt,  v.  Eugene  L.  RICH- 
ARDS, as  trustee,  etc.,  Respt.  (Supreme 
Court,  Appellate  Division,  First  Department. 
November  7,  1010.)  Judgment  affirmed,  with 
costs.  No  opinion.  Order  filed.  See,  also, 
184  App.  DiY.  67,  171  N.  I.  Snpp.  486. 


RICHMOND  ASSETS  COU.BCTINO  COM- 
PANY, respondent,  v.  Albert  H.  GROSS,  de- 
fendant, and  Philip  Kleeberg,  appellant.  (Su- 
preme Court  Appellate  Division,  Second  De- 
partment November  17,  1010.)  Appeal  dis- 
missed, without  costs. 


Valentine  RIES,  respondent  ▼.  CITY  OF 
NEW  YORK,  appellant  (Supreme  Ck)urt  Ap- 
pellate Division,  Second  Department.  October 
10,  1010.)  Judgment  and  order  reversed,  and 
new  trial  granted,  costs  to  abide  the  event,  un- 
less within  20  days  plaintiff  stipulate  to  reduce 
the  verdict  to  $20,000,  in  which  event  the  judg- 
ment as  so  modified,  and  the  order,  are  unan- 
imously affirmed,  without  costs.  No  ooinion. 
JenkSp  P.  J.,  and  Mills,  Rich,  Kelly,  ana  Jay- 
coz,  Jj.»  concur. 

Bernard  RIFB:iN,  Applt.,  t.  NOVEI/IT 
MANUFACTURINO  CO.,  Respt  (Supreme 
Court  Appellate  Division,  First  Department 
December  6,  1010.)  Judgment  and  order  re- 
versed, and  new  trial  ordered,  with  costs  to 
appellant  to  abide  event  on  the  ground  that 
a  question  of  fact  was  presented  as  to  wheth- 
er or  not  the  defendant  repudiated  the  contract 
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which  should  have  been  submitted  to  the  Jury. 
Dowling  and  Smith,  JJ.,  dissent    Order  filed. 


In  the  Matter  of  the  ESTATE  of  Wardell  6. 
ROBINSON,  deceased.  (Supreme  Court,  Ap- 
nellate  Division,  Fourth  Department.  October 
8,  1010.)  Decree  affirmed,  with  separate  bills 
of  costs  to  each  of  the  respondents  appearing 
upon  this  appeal  by  separate  attorney  and  filing 
brief,  payable  out  of  the  estate.    All  concur. 


Morris  ROBINSON,  Respt,  r.  WILSON  & 
CO.^  Inc.,  Applt  (Supreme  Court  Appellate 
Division,  First  Department  October  81, 
1010.)  Judgment  and  order  affirmed,  with 
costs.    No  opinion.    Order  filed. 


Helen  M.  RODGERS  ▼.  Martha  M.  RODG- 
ERS  et  al.  (Supreme  Court,  Appellate  Divi- 
sion, First  Department  October  81,  1010.) 
Motion  granted.    Order  filed. 


Jehlel  M.  ROEDER,  as  Trustee,  ete.,  ApPlt.» 
V.  Oscar  J.  MAYER,  Respt  (Supreme  Court, 
Appellate  Division,  Tint  Denartment  No- 
vember 21,  1010.)  Judgment  and  order  affirm- 
ed, with  costs.     No  opinion.     Order  filed. 


In  the  matter  of  the  application  of  John  F. 
ROGERS,  for  a  peremptory  writ  of  manda- 
mus, etc.  (Supreme  Court,  Appellate  Divi- 
sion, Second  Department  November  17, 1010.) 
Appeal  dismissed,  without  costs. 


John  J.  A.  ROGUSRS,  respondent  ▼.  Caro- 
lina SiJHNEIDER,  appeUant  (Supreme 
Court  Appellate  Division,  Second  Department. 
November  21,  1010.)  The  learned  County 
Court  was  too  courteous  and  too  complacent  to 
the  various  Irregularities  which  marked  the 
trial  of  this  case.  The  animosity  of  the  at- 
torneys explains,  but  does  not  palliate,  their 
conduct  of  the  trial.  We  think  that  in  the 
interests  of  justice  there  should  be  a  new  trial 
for  the  error  in  permitting  evidence  as  to  the 
defendant's  signature  to  the  application  for  her 
marriiage  license.  See  folios  444,  445.  446, 
and  447.  Judgment  and  order  of  the  County 
Court  of  Queens  Countv  reversed,  and  new 
trial  ordered,  costs  to  abide  the  event  Jenks, 
P.  J.,  and  Mill8»  Rich,  Blackmar,  and  Kelly, 
JJ.,  concur. 

Katherine  H.  ROHLOFF,  Respt,  ▼.  Rob- 
ert M.  CATTS,  Applt  (Supreme  C)ourt  Ap- 
pellate Division,  First  Department  October 
31,  1010.)  Order  (176  N.  Y.  Supp.  888)  re- 
versed, without  costs,  and  order  of  the  City 
Court  modified,  by   providing   that   defendant 
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may  serve  his  answer  upon  payment  of  fnll 
costs  of  the  action,  to  be  taxed  by  the  clerk, 
and  by  the  further  j^rovision  that  the  judgment 
may  stand  as  security,  and  staying  the  action 
of  the  sheriff  in  the  further  execution  of  the 
judgment  until  the  action  be  finally  determined. 
No  opinion.     Settle  order  on  notice. 


Samson  ROSENBLATT,  Applt.,  v.  B. 
BROWN,  Inc.,  Respt  (Supreme  Court,  Ap- 
pellate Division,  First  Department.  October 
17,  1019.)  Order  affirmed,  with  $10  costs  and 
disbursements.     No  opinion.     Order  filed. 


William  ROSENBLATT,  Applt,  v.  W.  R. 
GRACE  &  CO.  et  al.,  Respts.  (Supreme  Court, 
Appellate  Division,  First  Department.  Octo- 
ber 17,  1919.)  Order  reversed,  with  flO  costs 
and  disbursements,  and  motion  denied,  with 
$10  costs,  on  the  ground  that  the  proper  rem- 
edy for  the  relief  desired  would  be  by  motion 
for  a  bin  of  particulars.    Order  filed. 


Miles  ROSENBLUTH  ▼.  Augusta  SULTAN 
et  al.  (Supreme  Court,  Appellate  Division, 
First  Department  October  81,  1919.)  Mo- 
tion to  dismiss  appeal  granted,  with  |10  costs. 
Order  filed. 


Hilliard  J.  ROSENCRANTZ,  Applt,  v. 
GASTON.  WILLIAMS  &  WIOMORB.  Inc., 
Respt  (Supreme  Court,  Appellate  Division, 
First  Department  November  14,  1919.)  Or- 
der reversed,  with  SIO  costs  and  disbursements, 
and  motion  denied,  with  $10  costs,  on  the 
authority  of  Commercial  Trust  Co.  v.  Colum- 
bia Trust  Co.,  183  App.  Div.  106,  1,70  N.  Y. 
Supp.  552.    Order  filed. 


Mabel  Q.  ROTHSCHILD,  etc.,  appellant,  v. 
George  EICKEMEYER  et  al.,  respondents. 
(Supreme  Court,  Appellate  Division,  Second 
Department  October  10,  1919.)  Order  af- 
firmed, with  $10  costs  and  disbursements.  No 
opinion.  Jenks,  P.  J.,  and  Mills,  Rich,  Black- 
mar,  and  Kelly,  JJ.,  concur. 


Gertrude  M.  ROWE,  respondent,  v.  George 
W.  SNYDER,  appellant  (Supreme  Court,  Ap- 
pellate Division,  Second  Department.  No- 
vember 7,  1919.)  Motion  granted,  with  $10 
costs,  on  the  ground  that  the  appellant  has 
failed  to  comply  with  the  provisions  of  rule  XII 
of  this  court,  without  prejudice  to  an  applica- 
tion to  be  made  to  reinstate  the  appeal. 


Gertrude  M.  ROWE,  respondent,  v.  George 
W.  SNYDER,  appellant  (Supreme  Court,  Ap- 
pellate Division,  Second  Department.  Novem- 
ber  21,    1919.)      Motion    to    reinstate    appeal 


granted,  on  condition  tliat  appellfliit  pty  $10 
costs,  perfect  the  appeaL  place  the  case  on  the 
December  calendar,  and  be  ready  for  argu- 
ment when  reached;  otherwise,  motion  to  re- 
instate appeal  denied,  with  $10  costa. 


ROYAL  INDEMNITY  CO.,  Respt.,  t.  Elis- 
abeth W.  HASSLACHER,  Applt  (Supreme 
Court  Appellate  Division,  First  Department 
November  21,  1919.)  Judgment  and  order  af- 
firmed, with  costs.     No  opinion.     Order  filed. 


Samuel  RUBEN8TBIN,  Applt,  t.  ASTORIA 
VENEER  MILLS  &  DOCK  CO.,  Respt.  (Su- 
preme Court  Appellate  Division.  Vint  Depart- 
ment October  24,  1919.)  Order  of  June  18» 
1919,  modified,  as  stated  In  order,  and,  as  so 
modified,  affirmed,  with  $10  costs  and  disburse- 
ments to  appellant  Order  of  July  8,  1919,  re- 
versed, and  motion  denied,  without  cost^  No 
opinion.     Order  filed. 


RUDOLPH  WALLACH  COBIPANT  (W.  W. 
Erwin  et  al.,  substituted  plaintiffs),  Bespta.,  v. 
Jacob  HOLZMAN  et  aL,  impld..  ett^Applts. 
(Supreme  Court,  Appellate  Division,  First  De- 
partment November  28,  1919.)  Order  af- 
firmed, with  $10  costs  and  disbursements.  No 
opinion.    Order  filed. 


Maximillian  M.  RUTTENAIT,  respondent  r. 
Elisabeth  L.  RUTTENAU,  appellant.  (Su- 
preme Court  Appellate  Division,  Second  De- 
partment October  8,  1919.)  Motion  granted, 
without  costs.  

Aususta  RUX,  respondent  ▼•  John  H.  SCHU- 
MANN, Jr.,  appellant  (Supreme  Court  Ap- 
pellate Divisi(Hi,  Second  Department  Novem- 
ber, 21,  1919.)  Judgment  and  order  unani- 
mously affirmed,  with  costs.    No  opinion. 


Martha  P.  RYDER,  respondent  t.  lida  P. 
BELL,  as  executrix,  etc,  or  James  B^  deceas- 
ed, appellant  (Supreme  Court  Appellate  Di- 
vision, Second  Department  November  7, 
1919.)  Judgment  and  order  unanimously  af- 
firmed, with  costs.     No  opinion. 


SACKBTT  COAL  COMPANT,  respondent 
V.  LINK  RBAI/TY  &  OONSTRU&nON 
COMPANT  and  others,  defendants,  and  Link- 
en  Realty  Corporation,  appellant  (Supreme 
Court  Appellate  Division,  Second  Department 
October  8,  1919.)  Order  affirmed,  without 
coets.  No  opinion.  Jenks,  P.  J.,  and  Mills, 
Rich,  Putnam,  and  Blackmar,  JJ«|  concur. 
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SAGKETT  GOAL  00MPAN7.  reepondent,  ▼. 
LINK  REALTY  &  CONSTRUOTION  COM- 
PANY and  others,  defendants,  and  Linken 
Realty  Corporation,  appellant.  (Supreme 
Court,  Appellate  Division.  Second  Department. 
November  7,  1919.)    Motion  denied. 

William  J.  SAOER,  respondent,  t.  NEW 
YORK  RAILWAYS  OOMPANY.  appellant 
(Supreme  Oourt,  Appellate  Division,  Second 
Department  October  31,  1919.)  Jadgmoit 
and  order  unanimously  affirmed,  with  costs. 
No  opinion. 

Gabriel  SALANT  et  al.  v.  PENNSYLVA- 
NIA  RAILROAD  00.  et  al  (Supreme  Court, 
Appellate  Division,  First  Department  Octo- 
ber 17,  1919.)  Motion  granted;  questions  cer- 
tified ;  order  filed. 


In  the  matter  of  the  daim  for  compensation 
under  the  Workmen's  Compensation  Law,  made 
by  EufenSa  B.  SALERNO,  as  widow  of  James 
Salerno,  deceased,  claimant,  respt,  v.  LANE 
CONSTRUCTION  COMPANY,  employer,  and 
^tna  Life  Insurance  Company,  insurance  car- 
rier, applts.  (Supreme  Court,  Appellate  Divi- 
sion, Third  Department  November  12,  1919.) 
Award  unanimously  affirmed. 


SAMUEL  EISEMAN  &  CO.,  Inc.,  v.  Julius 
G.  KUGELMAN  et  al.  (Supreme  Court,  Ap- 
pellate Division,  First  Department  October 
17,  1919.)  Motion  denied,  with  $10  costs.  Or- 
der filed. 


Michael  SANTORO.  Respt,  v.  Remigio  8AN- 
TERAMO  et  aL,  Applts.  (Supreme  Court,  Ap- 
pellate Division,  First  Department  November 
21,  1919.)  Order  modified,  and  limited  to  re- 
quiring defendants  to  pay  over  to  the  receiver 
the  face  of  the  note  to  the  firm  for  $913.70, 
payable  June  3,  1919,  assigned  by  them  aft- 
er the  appointment  of  the  receiver,  together 
with  interest  thereon,  and  eliminating  all  other 
provisions  of  the  order,  and,  as  so  modified, 
affirmed,  without  costs.  No  opinion.  Settle 
order  on  notice. 


Michael  SANTORC),  respt,  v.  Remigio  SAN- 
TERAMO,  applt.  (Supreme  Court,  Appellate 
Division,  First  Department  November  21, 
1919.)  Order  reversed  without  costs,  and  mo- 
tion denied  without  costs.  No  opinion.  Order 
filed. 


In  the  matter  of  opening  of  SARATOGA 
AVENUE,  etc.,  Chester  Street,  etc.,  NEW 
YORK,  BROOKTiYN  &  MANHATTAN 
BEACH  RAILWAY  COMPANY  and  another, 
appellants,  v.  CITY  OF  NEW  YORK,  respond- 
ent. (Supreme  Court,  Appellate  Division,  Sec- 
ond Department  November  17,  1919.)  Ap- 
peal dismissed,  without  costs. 


Georse  W.  SCHAIOH,  respt,  ▼.  Reuben  A. 
ADAMS  and  one,  applts.  (Supreme  Court, 
Appellate  Division,  Fourth  Department  Sep- 
tember 22,  1919.)  Order  entered  upon  stipula- 
tion, substituting  Sidney  I.  Adams  and  John 
Adams  as  executors  of  the  estate  of  Reuben 
A.  Adams,  deceased,  as  defendants  in  place  of 
said  Reuben  A.  Adams,  deceased. 


Rose  SCHATZ  et  aL,  as  Adm'ces.  etc., 
Applts.,  v.  NEW  YORK  CENTRAL  RAIL- 
ROAD CO.,  Respt  (Supreme  Court,  Appel- 
late Division,  First  Department  October  31, 
1j919.)  Judgment  and  order  affirmed,  with 
costs.    No  opinion.    Order  filed. 


Rose  SCHATZ  et  al.,  as  Adm'rs,  ▼.  NEW 
YORK  CENTRAL  RAILROAD  CO.  (Su- 
preme Court,  Appellate  Division,  First  Depart- 
ment November  28,  1919.)  Motion  denied, 
with  $10  costs.    Order  filed. 


Herman  F.  SOHELLING,  Respt,  t.  Lewis 
H.  ROGERS,  Applt  (Supreme  Court,  Appel- 
late Division,  First  Department.  November 
28,  1919.)  Order  affirmed,  with  $10  costs  and 
disbursements,  with  leave  to  defendant  to  with- 
draw demurrer  and  to  answer,  upon  payment  of 
said  costs  and  $10  costs  of  motion  at  Special 
Term.    No  opinion.    Order  filed. 


Rose  SCHENDEL,  Respt^  v.  INTERBOR- 
OUGH  RAPID  TRANSIT  COBIPANY,  Applt 
(Supreme  Court.  Appellate  Division,  First  De- 
partment October  31,  1919.)  Judgment  and 
order  affirmed,  with  costs.  No  opinion.  Order 
filed. 


Gesine  SCHENKSR  t.  Henry  DOSCHBR, 

impld.,  etc.  (Supreme  Court,  Appellate  Divi- 
sion, First  Department  November  14,  1919.) 
Motion  to  dismiss  appeal  granted,  with  $10 
costs.     Order  filed. 


Emily  M.  SCJHLOBMAN,  respondent,  ▼.  Yin- 
cenzo  MASSAGLI  et  al.,  copartners,  etc.,  ap- 
pellants. (Supreme  Court,  Appellate  Division, 
Second  Department.  November  21,  1919.) 
Judgment  and  order  unanimously  affirmed,  with 
costs.    No  opinion. 


Jennie  SCHLOSSBERG,  Respt*  v.  BECK 
SHOE  CO..  Inc.,  Applt.  (Supreme  Court  Ap- 
pellate Division,  First  Department  November 
21,  1919.)  Judgment  and  order  affirmed,  with 
costs.    No  opimon.    Order  ffled. 
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Samuel  S0HIX>88BERQ,  Respt,  t.  BBCK 
SHOE  CO..  Inc.,  Applt  (Supreme  Court,  Ap- 
pellate Division,  First  Department.  November 
21,  1919.)  Judgment  and  order  affirmed,  with 
costs.    No  opinion.    Order  filed. 


Amelia  SCHOONMAKER,  respondent,  y. 
Mary  A.  DIETRIOK,  appellant.  (Supreme 
Court,  Appellate  Division,  Second  Department. 
October  10,  1919.)  Judgment  and  order  re- 
versed, and  new  trial  granted,  costs  to  abide 
the  event,  unless  within  20  days  plaintiff  stip- 
ulate to  reduce  the  verdict  to  the  sum  of  ^1.- 
500,  in  which  event  the  judgment,  as  so  modi- 
fied, and  the  order,  are  unanimously  affirmed, 
without  costs,  upon  the  ground  that  we  think 
that  the  damages  allowed  by  the  verdict  were 
excessive,  and  that  ^1.500  would  be  a  liberal 
allowance  therefor.  It  is  to  be  noted  that 
plaintiif  s  physician  did  not  testify,  and  the 
charge  of  the  court  did  not  permit  any  allow- 
ance for  future  effects  of  the  injuries.  Jenks, 
P.  J.,  and  Mills,  Rich,  Kelly,  and  Jaycox,  JJ., 
concur. 


John  C.  SCHRIEVER,  respondent,  ▼.  An- 
tonio CERASO  and  Alfred  Ceraso^  appellants. 
(Supreme  Court,  Appellate  Division,  Second 
Department.  October  10,  1019.)  Judgment 
and  order  unanimously  affirmed,  with  costs. 
No  opinion. 

John  0.  SCHRIEVER,  respondent,  v.  An- 
tonio CERASO  et  al.,  appellants.  (Supreme 
Court,  Appellate  Division,  Second  Department 
November  21,  1919.)    Motion  granted. 


Joseph  SCHUESSLER,  as  Adm'r,  etc., 
Respt,  V.  Augusts  T.  RIEDINGBR  and  an- 
other, as  temporary  adm*rs.  etc.,  Applts.  (Su- 
preme Court,  Appellate  Division,  First  De- 
Sartment  November  28,  1919.)  Judgment  af- 
rmed,  with  costs.    No  opinion.    Order  filed. 


SCHWALB  COAL  CO.,  respt,  v.  Sabina  C. 
DECKER,  applt  (Supreme  Court.  Appellate 
Division,  Fourth  Department  October  8, 
1919.)  Judgment  affirmed,  with  costs.  All 
concur. 


Louis  SCHWARTZREICH  v.  BAUMAN- 
BASCH,  Inc.  (Supreme  Court,  Appellate  Di- 
vision, First  Department.  October  17,  1919.) 
Motion  granted.     Order  filed. 


John  SCRAB,  applt.  v.  Walter  D.  HINES, 
as  Director- General  of  Railroads,  and  one, 
respts.  (Supreme  Court,  Appellate  Division, 
Fourth  Department.  October  8,  1919.)  Order 
affirmed,  with  (10  costs  and  disbursements. 
All  concur. 


Austin  Q.  SCULLY,  appellant,  ▼.  Walter  P. 
TAYLOR,  respondent  (Supreme  Court,  Ap- 
pellata  Division,  Second  Department.  Noveoi- 
ber    17,    1919.)      Appeal    dismissed,    without 


SECURITY  MORTGAGE  CO.  ▼.  I.  Sidney 
KALLI8.  (Supreme  Court  Appellate  IMtI- 
sion  First  Department  October  17,  1919.) 
Application  denied,  with  $10  coats.  Order 
signed. 

George  G.  SEGAL,  respondent,  t.  Oscar 
ENGLANDER,  appellant  impleaded  with  Fan- 
nie l^egel,  as  executrix,  etc,  defendant  (So- 
preme  Court,  Appellate  Division,  Second  De- 
partment October  8,  1919.)  Motion  granted 
without  costs,  on  condition  that  the  appeal  be 
heard  on  October  10,  1919. 


George  G.  SEGAL,  respondent,  t.  Oscar 
ENGLAKDER,  appellant  and  another,  defend- 
ant. (Supreme  Court  Appellate  Division.  Sec- 
ond Department.  November  7,  1919.)  Order 
affirmed,  with  $10  costs  and  disbursements. 
No  opinion.  Jenks,  P.  J.,  and  Milla,  Putnam, 
Blackmar,  and  Kelly,  JJ.,  concur. 


Edward  SBVBRIN,  etc,  appellant,  v. 
BROAD  CJHANNEL  CORPORATION,  re- 
spondent (Supreme  Court,  Appellate  Division, 
Second  Department.  Novemoer  7.  1919.) 
Judgment  unanimously  affirmed,  wiui  costs. 
No  opinion.  See,  also,  180  App.  Div.  264,  107 
N.  Y.  Supp.  496.      ^^^ 

George  L.  SEXTON  v.  BRIDGEPORT  EN- 
GflNEERING  CO.  (Supreme  Court  Appellate 
Division,  First  Department  October  17, 1910.) 
Motion  denied,  with  $10  costs.     Order  filed. 


George  L.  SEXTON,  Applt,  v.  BRIDGE- 
PORT ENGINEERING  CO.,  Rerot  (Su- 
preme Court  Appellate  Division,  First  De- 
partment November  14.  1919.)  Order  af- 
firmed, with  $10  costs  ana  disbursements.  Mo 
opinion.    Order  filed. 


Nelson  SHAFFER,  appellant,  t.  Charles  £. 
LEWIS  and  Frank  C.  Lewis,  respondents.  fSu- 
preme  Court,  Appellate  Division,  Second  De- 
partment October  31,  1919.)  Order  affirmed, 
with  $10  costs  and  disbursements.  No  opinion. 
Jenks,  P.  J.,  and  Mills,  Putnam,  Blackmar,  and 
Kelly,  JJ.,  concur. 


Emma  O.  SHAW,  Respt,  ▼.  James  G.  SHAW, 
Applt.  (Supreme  Court  Appellate  Division. 
First  Department.  November  14.  1919.)  Or- 
der affirmed,  with  $10  costs  and  disbursements. 
No  opinion.    Order  filed. 
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SHIPPERS'  CAR  LINE,  Inc.,  Applt.,  v. 
BROWN  HOISTING  BiACHINBRY  CO., 
Respt.  (Supreme  Coart.  Appellate  DiTition, 
First  Department.  October  l7»  1910.)  Order 
affirmed,  with  $10  costs  and  disbursements. 
No  opinion.    Order  filed. 


SIEGFRIED  LOWENTHAIfc  Inc.,  Respt, 
▼.  Anna  F.  SULUVAN,  impld.,  etc.,  Applt. 
(Supreme  Court,  Appellate  Division,  First  De- 
partment October  31,  1919.)  Order  affirmed, 
with  $10  costs  and  disbursements.  The  date 
for  the  examination  to  proceed  to  be  fixed  in 
the  order.    No  opinion.    Settle  order  on  notice. 


DaTid  SIIiBERSTEIN  et  al^  copartners, 
<etc.,  Respts.,  ▼.  Spencer  ALDRICH,  Applt 
(Supreme  Court  Appellate  Division,  IHrst  De- 
partment November  28,  1919.)  Judgment  and 
order  affirmed,  with  costs.  No  opinion.  Order 
iiled. 


Robert    M. 
WARE  et  aL 


SILVERMAN    v.    J.    Herbert 
(Supreme  Court,  Appellate  Di- 


vision, First  Department.  October  17.  1919.) 
Motion  to  dismiss  appeal  granted,  with  $10 
costs,  unless  appellants  comply  with  terms 
stated  in  order.  Order  filed.  &ee,  also,  1S9 
App."Div.  216,  178  N.  Y.  Supp.  520. 


George  SIMON,  respt,  v.  Comfort  AIXEN, 
ipplt     Supreme    Court,    Appellate   Division, 
Tourth   Department      September   22,    1919.) 
Motion  to  dismiss  appeal  denied,  without  costs. 


apF 
Foi 


Jessie  V.  SIMONS,  appellant,  v.  Manuel  J. 
^FOHNSON,  treasurer,  etc.,  respondent  (Su- 
preme Court  Appellate  Division,  Second  De- 
partment October  3,  1919.)  Motion  denied, 
with  $10  costs. 


Jessie  V.  SIMONS,  appellant  ▼.  Manuel  J. 
JOHNSON,  as  Treasurer,  etc.,  respondent. 
(Supreme  0>urt  Appellate  Division,  Second 
Department  October  10,  1919.)  Judgment 
unanimously  affirmed,  with  costs.  The  allega- 
tions of  the  complaint,  construed  most  favorably 
to  plaintiff^  do  not  show  that  she  was  possessed 
of  any  office  that  had  any  definite  tenure  of 
continuance  under  the  by-laws  or  rules  of 
the  association.  The  position  she  held  was  a 
mere  administrative  agency,  subject  to  be  ter- 
minated at  any  time,  with  or  without  cause,  at 
the  pleasure  of  the  governing  board  of  the  as- 
sociation. The  principles  applicable  to  the 
expulsion  of  members  from  corporations,  or 
the  amotion  of  officers  having  definite  terms  of 
office,  or  the  expulsion  of  members  from  volun- 
tary associations,  do  not  apply. 


In  the  Matter  of  the  Application  of  Anna  W. 
SIMPSON,  as  General  Guardian,  etc.  In  re 
Richard  C.  BONDX  et  al.,  Trustees,  etc.  (Su- 
preme Court,  Appellate  Division,  First  Depart- 
ment October  17,  1919.)  Order  affirmed,  with 
$10  costs  and  disbursements.  No  opinion.  Or- 
der filed. 


Paul  SINNEK,  appellant,  y.  BEADLESTON 
&  WOERZ.  respondent  (Supreme  Court  Ap- 
pellate Division,  Second  Department.  Novem- 
ber 17,  1919.)    Appeal  dismissed,  witsout  costs. 


Herbert  8.  SISSON,  as  Stats  Commissioner 
of  Excise,  appellant  ▼.  Vincenso  GENEEDA, 
respondent.  (Supreme  Court  Appellate  Divi- 
sion, Second  Department.  (October  8»  1919.) 
Judgment  affirmed,  with  costs.  No  opinion. 
Jenks,  P.  J.,  and  Mills,  Rich,  Kelly,  and  Jaycox, 
JJ.,  concur. 


SKANDIA  PACIFIC  OIL  ENGINE  CO., 
Respt.,  V.  CHRISTOFFBR  HANNEVIG,  Inc., 
and  another,  impM.,  etc.,  Applts.  (Supreme 
Court,  Appellate  Division,  first  Department 
November  28,  1919.)  Order  affirmed,  with  $10 
costs  and  disbursements,  the  date  for  the  ex- 
amination to  proceed  to  be  fixed  in  the  order. 
No   opinion.     Settle   order  on   notice. 


George  I.  SKINNER  ▼.  Annie  N.  ALEXAN- 
DER, as  Ex'x,  etc..  impleaded.  (Supreme 
Court,  Appellate  Division,  First  Department. 
October  17,  1919.)  Motion  denied,  with  $10 
costs.   Order  filed. 


David  S.  SKINNER,  appellant  ▼.  BROOK- 
LYN HEIGHTS  RAILROAD  COMPANY,  re- 
spondent (Supreme  Court,  Appellate  Division, 
Second  Department  November  17, 1919.)  Ap* 
peal  dismissed,  without  costs. 


George  I.  SKINNER,  as  Supt  of  Banks,  v. 
Alice  M.  PHIPPS,  as  Executrix  and  Trustee, 
etc.,  impleaded.  (Supreme  Court,  Appellate  Di- 
vision, First  Department  October  17,  1919.) 
Motion  denied,  with  $10  costs.    Order  filed. 


George  I.  SKINNER  v.  PHCBNIX  INSUR- 
ANCE CO.  et  al..  Impleaded,  etc.  (Supreme 
Court  Appellate  Division,  First  Department 
October  17,  1919.)  Motion  denied,  with  $10 
costs.    Order  filed. 


George  I.  SKINNER  ▼.  George  T.  ROGERS, 
impleaded,  etc.  (Supreme  Court,  Appellate  Di- 
vision, First  Department  October  17,  1919.) 
Motion  denied,  with  $10  costs.    Order  filed. 
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George  L;  8KINNBR,  «te.,  as  Superintend- 
ent of  Banks  of  the  State  of  New  York,  re- 
spondent, V.  David  A.  SULLIVAN,  defendant. 
Home  Bank  of  Brooklyn  and  William  A.  Main, 
appellants,  and  others,  defendants.  (Supreme 
Court,  Appellate  Division,  Second  Department. 
October  31,  1919.)  Reargument  ordered,  and 
case  set  down  for  Monday,  November  10,  1919. 


In  the  matter  of  the  claim  for  compensation 
under  the  Workmen's  Compensation  Law,  made 
by  Meyer  SLUTZKY,  alleged  dependent  father, 
Dorothy  Slutzky,  dependent  mother,  and  by  the 
dependent  sister  and  dependent  brother  of  Wil- 
liam SlutJBky,  on  account  of  the  death  of  Wil- 
liam Slutzky,  deceased,  respts.,  v.  LUDWIG 
BAUMANN  &  COMPANY,  employer,  and 
Standard  Accident  Insurance  Company,  of  De- 
troit, Mich.,  insurance  carrier,  applts.  (Su- 
preme Court,  Appellate  Division,  Third  Depart- 
ment. November  12, 1919.)  Award  unanimous- 
ly aflSrmed. 


Edith  SMITH,  appellant,  t.  F.  B.  STEARNS 
(X)MPANY,  a  foreign  corporation,  and  another, 
respondents.  (Supreme  0>urt,  Appellate  Di- 
vision, Second  Department  October  11,  1919.) 
Motion  denied,  on  condition  that  appellant  per- 
fect the  appeal,  place  the  case  upon  the  De^ 
cember  calendar,  and  be  ready  for  argument 
when  reached;  otherwise,  motion  granted,  with 
$10  costs. 


Edith  SMITH,  appellant,  "v.  F.  B.  STEARNS 
COMPANY  and  another,  respondents.  (Su- 
preme Court,  Appellate  Division,  Second  De- 
partment. November  7,  1919.)  Motion  denied, 
without  costs. 


Robert  W.  SMITH,  Jr.,  appeUant  v.  Albert 
KOONZ,  respondont.  and  Harold  A.  Koonz,  de- 
fendant. (Appeal  No.  1.)  (Supreme  Court, 
Appellate  Division,  Second  Department  Octo- 
ber 10,  1019.)  Order  reversed,  with  $10  costs 
and  disbursements,  and  motion  denied,  with  $10 
costs.  The  circumstances  disclosed  in  the  af- 
fidavit are  such  as  to  justify  the  court  that 
made  the  order  for  the  examination  of  defend- 
ant in  acting  upon  an  affidavit  made  by  plain- 
tiff's attorney.  The  case  falls  within  the  prin- 
ciple of  Oshinsky  v.  Gumberg,  188  App.  Div. 
23,  176  N.  Y.  Supp.  406,  in  that  the  examina- 
tion is  for  the  purpose  of  proving  plaintifiTs 
case  only.  The  facts  shown  to  the  court  in- 
dicate that  the  defendants,  and  they  alone,  have 
personal  knowledge  of  exactly  what  was  done 
in  the  operation  upon  plaintiff's  mouth.  Those 
facts  the  plaintiff  must  prove,  and,  as  the  de- 
fendants alone  have  the  knowledge,  their  ex- 
amination is  material  and  necessary  to  the 
plaintiff's  case.  Jenks,  P.  J.,  and  Mills,  Rich, 
Blackmar,  and  Kelly,  J  J.,  concur. 


Robert  W.  SMITH,  Jr.,  mppellaiit,  t.  Albert 
KOONZ,  defendant,  and  Harold  A.  Koonx,  tf 
spondent  (Appeal  No.  2.)  (Supreme  Court, 
Appellate  Division,  Second  Department.  Octo- 
ber 10,  1919.)  Order  reversed,  with  10  costs 
and  disbursements,  and  motion  denied,  with  SI ) 
costs,  on  autboritv  of  Smith  v.  Koons  (AoDe^ 
No  1.)  189  App.  Div.  913,  178  X.  Y.  Supp.  920, 
decided  herewith.  Jenks,  P.  J.,  and  BClla,  Rich, 
Blackmar,  and  Kelly,  JJ.,  concur. 


In  the  matter  of  the  daim  of  Matthew  J. 
SMITH,  for  compensation  under  the  Workmen's 
Compensation  Law,  y.  U  E.  ELLJS  &  SON. 
employer,  and  Zurich  General  Accident  &  Lia- 
bility Insurance  Company,  Ltd.,  insurance  car- 
rier, applts.  (Supreme  Court,  Appellate  Divi- 
sion, Third  Department  November  12,  1919.) 
Award  unanimously  affirmed. 


May  Belle  SMITH  v.  Henry  Hanunond 
SMITH,  applt  (Supreme  Court,  Appellate  Di- 
vision, Fourth  Department  October  1,  1910.) 
Order  affirmed.  No  costs  are  allowed  upon  this 
appeal,  for  the  reason  that  respondent's  counsel 
did  not  appear  upon  the  argument  nor  file  brief. 
All  concur. 


Eugene  SMITH,  respondent,  y.  Lu  Edith 
SMITH,  appellant.  (Supreme  Court,  Appellate 
Division,  Second  Department  November  7, 
1919.)    Motion  granted,  with  (10  cosU. 


Matter  of  Charles  A.  SMTTHWIOK.  an  at- 
torney. (Supreme  Court,  Appellate  Division, 
First  Department  December  6,  1910.)  Re- 
spondent's motion  to  reopen  hearing  before  the 
referee  and  take  further  testimony  denied. 
Settle  order  on  notice. 


Charles  J.  SODERBERY.  reenondent,  ▼. 
LAURBI/rON   LAND   OOBIPANY,   appeUant 

i Supreme  Court,  Appellate  Division,  Second 
department  October  8,  1919.)  Judgment 
affirmed,  with  costs.  We  think  that  the  Feld- 
blum  Case.  151  App.  Div.  24,  185  N.  Y.  Supp. 
849,  and  210  N.  Y.  594,  104  N.  B;.  1129,  is 
still  authority  for  a  situation  such  as  proven 
here;  that  is,  where  the  contemplated  or  rep- 
resented improvements  have  been  abandoned, 
and  not  merely  delayed,  as  was  the  situation 
in  the  Brede  Case,  216  N.  Y.  247,  110  N.  E. 
430.  In  other  words,  we  think  that  the  de- 
cision in  the  Brede  Case  should  not  be  re- 
garded as  having  impaired  the  authority  of 
the  Feldblnm  Case  in  that  respect  Jenks,  P. 
J.,  and  Mills,  Rich,  Putnam,  and  Blackmar,  JJ., 
concur. 

Samuel  SOIX)MON,  Applt,  v.  UNION  SAV- 
INGS BANK  OF  THE  CITY  OF  AUGUSTA, 
GA.,  Respt     (Supreme  Court,  Appellate  Di- 
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▼islon,  First  Department  December  6,  1919.) 
Judgment  and  order  affirmed,  with  costs,  iio 
opinion.     Order  filed. 


Ilarris  SPBVAK,  respt,  ▼.  Bdward  McMA- 
HON,  applt.  (Supreme  Court,  Appellate  Di- 
vision, Fourth  Department.  September  22» 
1919.)  Motion  for  leave  to  appeal  to  the 
Court  of  Appeals  denied,  with  $10  costs. 
Hubbs,  J.,  not  sitting. 


Morita  D.  SPCTZER.  Applt,  ▼.  GHILDS 
COMPANY,  Respt  (Supreme  Court,  Appel- 
late Division,  First  Department  October  31. 
1019.)  Order  affirmed,  with  $10  costs  and 
disbursements.    No  opinion.     Order  filed. 


In  the  matter  of  the  claim  of  Maryanna 
SPODBALSKI,  widow,  on  behalf  of  herself 
and  infant  child,  on  account  of  the  death  of 
Frank  Spodbalskl,  deceased,  claimant,  respt., 
under  Workmen's  Compensation  Law,  t.  LA^ 
LANCE  &  GROSJEAN  MFG.  COMPANY, 
employer,  and  Globe  Indemnity  Company,  in- 
surance carrier,  applts.  (Supreme  Court,  Ap- 
gellate  Division,  Third  Department  Novem- 
er  21,  1919.)     Award  unanimously  affirmed. 


Anna   STACKIjER,   as   administratrix,  etc., 
respondent,  v.  Harold  R.  TALBOT,  appellant. 

i Supreme   Court,    Appellate  Division,   Second 
>epartmcnt.     November    17,    1919.)      Appeal 
dismissed,  without  costs. 


Fred  STANDIjER,  Respt,  ▼.  Barbara 
STANDLER,  Applt  (Supreme  Court,  Appel- 
late Division,  First  Department  November 
28,  1919.)  Judgment  affirmed.  No  opinion. 
Order  filed.  • 


STAR  COMPANY  v.  WHEELER  SYNDI- 
CATE, Inc.  (Supreme  Court,  Appellate  Di- 
vision, First  Department  October  17,  1919.) 
Motion  denied,  with  $10  costs.    Order  filed. 


George  STEELE,  applt,  ▼.  TOWN  OF 
WAYNE,  respt.  (Supreme  Court,  Appellate 
Division,  Fourth  Department  October  8, 
1919.)  Judgment  and  order  affirmed,  with 
costs.    AU  concur. 


Bertha  STEINBERG,  plaintiff,  v.  Lizzie  C. 
DOSOHER,  impleaded  with  others,  respondent, 
and  Thomas  Kohlweiss.  purchaser -appellant. 
(Supreme  Court,  Appellate  Division,  Second 
Department  October  3,  1919.)  Order  af- 
firmed, with  $10  costs  and  disbursements.  No 
opinion.  Jenks,  P.  J.,  and  MUls,  Rich,  Kelly, 
and  Jaycoz,  JJ.,  concur. 


Martin  STBLLJD8  and  Anna  J.  StellJOL 
appellants,  v.  NORTH  SIDE  BANK  OF 
BROOKLYN,  respondent  (Supreme  Court, 
Appellate  Division,  Second  Department  Oc- 
tober 31, 1919.)  Order  affirmed,  with  SIO  costs 
and  disbursements.  In  the  absence  of  any  al- 
legation in  the  complaint  that  plaintiffs  have 
paid  the  $8,000  secured  by  the  bond  and  mort- 
gage, it  is  difficult  to  perceive  upon  what  the- 
ory their  demand  is  based.  Nor  is  there  any 
allegation  of  return  or  tender  of  the  note,  the 
amount  of  which  they  seek  to  recover  in  this 
action.  In  any  event  the  defense  interposed  in 
the  answer  raises  an  issue  for  trial.  Jenks, 
P.  J.,  and  Mills,  Putnam,  Blackmar,  and  KeDy, 
JJ.,  concur. 


Charles  STEMBERO,  respondent,  v.  Llady- 
slava  STEMBERG,  appellant  (Supreme 
Court,  Appellate  Division,  Second  Department. 
October  17,  1919.)  Motion  denied,  without 
costs. 


Emanuel  J.  STERN,  appellant,  ▼.  ACME 
MALTING  COMPANY,  respondent  (Su- 
preme Court,  Appellate  Division,  Second  De- 
partment November  14,  1919.)  Judgment 
and  order  unanimously  affirmed,  with  costs. 
No  opinion. 

Eva  STERN,  Applt,  v.  Fannie  BROMBERG, 
Respt.  (Supreme  Oonrt,  Appellate  Division, 
First  Department  November  28,  1919.)  Or- 
der, so  far  as  appealed  from,  modified,  by 
denying  the  motion  as  to  the  third,  fourth,  and 
fifth  specifications  of  particulars,  and,  as  so 
modified,  affirmed,  with  $10  costs  and  disburse- 
ments to  the  appellant  No  opinion.  Order 
filed.  

Leonore  R.  STERN,  Respt^  t.  INTERBOR- 
OUGH  RAPID  TRANSIT  CO.,  Applt  Su- 
preme Court,  Appellate  Division.  First  De- 
partment. November  21,  1919.)  Judgment  and 
order  aflirmed,  with  costs.  No  opinion.  Or- 
der filed. 


Pauline  STERNBERGER  and  another,  as 
executors  and  trustees,  etc.,  respondents,  v. 
Randolph  M.  SMILEY,  appellant  (Supreme 
Court,  Appellate  Division,  Second  Department 
November  17,  1919.)  Appeal  dismissed,  with- 
out costs. 


Morris  STILLERMAN  and  another,  respond- 
ents, V.  Joe  HANDELSMAN,  appellant  (Su- 
preme Court,  Appellate  Division.  Second  De- 
partment October  10,  1919.)  Application 
denied,  without  costs. 


Christine  STOCK,  respondent,  y.>  August 
KNIPPEXBERG,  appellant,  and  Lord  &  Tay- 
lor and  Eleto  Company,  defendants.  (Su- 
preme Court,  Appellate  Division,  Second  De- 
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partment    (Mober  81, 1010.) 
imously  affirmed,  with  costs. 


Judgment  unan- 
No  opinioiL 


Maude  R.  STODDARD  v.  John  M.  STOD- 
DARD. (Supreme  Court,  Appellate  Diyision, 
First  Department.  October  17,  1919.)  Ap- 
plication denied,  with  $10  costs.    Order  signed. 


Maude  R.  STODDARD,  Respt,  v.  John  M. 
STODDARD,    Applt.      (Supreme    Court,   Ap- 

gellate  Division,   First  Department.     Novem- 
er  7,  1919.)     Motion  granted,  and  applica- 
tiop  for  leave  to  appeal  granted.    Order  signed. 


In  the  matter  of  the  petition  of  Leita  H. 
STRATTON,  to  compel  James  B.  Bennett  to 
render  and  settle  his  account  as  one  of  the 
executors  of  Horatio  Mulford  Stratton,  de- 
ceased. (Supreme  Court,  Appellate  Division, 
Second  Department.  November  7,  1919.)  The 
record  discloses  that  the  item  of  $686.1S,  with 
which  the  accountant  is  surcharged,  was  mon- 
ey loaned  to  Warner  from  objectant's  person- 
al funds,  was  a  personal  transaction,  and  not 
a  proper  subject  for  surcharge.  The  item  of 
$45.36  had  been  accounted  for  in  the  so-called 
agent's  account,  and  the  item  of  $883,  with 
which  the  accountant  was  surcharged,  was  a 
part  of  appellant's  charge  for  legal  services, 
and  was  chargeable  upon  objectant's  interest, 
not  on  the  estate,  and  the  surrogate  was  with- 
out power  to  disallow  any  portion  thereof.  The 
decree  as  to  these  items  is  reversed.  The  mo- 
tion for  a  rehearing  should  have  been  granted, 
to  give  accountant  an  opportunity  to  show  the 
disbursements  which  appear  from  the  agent's 
account,  and  which  might  properlv  offset  the 
surcharses  of  items  $622.51  and  $257.33.  The 
order  of  the  Surrogate's  Court  of  Kings  Coun- 
ty, denying  motion  for  a  rehearing,  is  there- 
fore reversed,  and  the  matter  remitted  to  the 
surrogate,  to  take  further  proof,  with  costs  to 
appellant.  Jenks,  P.  J.,  and  Mills,  Rich,  Kel- 
ly, and  Jaycoz,  JJ.,  concur. 


In  the  matter  of  the  application  of  Charles 
STRAUSS  et  al.,  constituting  the  Board  of 
Water  Supply  of  the  City  of  New  York,  to 
acquire  real  estate,  etc.,  in  the  Towns  of  Mt. 
Pleasant,  Harrison,  and  North  Castle,  West- 
chester (bounty,  etc.  Kensico  Reservoir  (High- 
ways). (Supreme  Court,  Appellate  Division, 
Second  Department.  November  21,  1919.) 
No  part  of  respondents'  land  was  acquired  in 
this  proceeding,  nor  is  any  of  it  contiguous  to 
land  acquired  by  appellant,  and  no  portion 
thereof  abuts  upon  any  discontinued  portion 
of  anv  of  the  highways  which  have  been  closed 
and  discontinued  by  Uiis  proceeding.  Respond- 
ents' right  of  recovery  cannot  be  based  upon 
section  42  of  chapter  724,  Laws  of  1906,  as 
amended  by  section  9,  chapter  314,  Laws  of 
1906,  because  the  statute  does  not  apply  to  this 


proeeedinc,  as  it  is  limited  to  lands  vitfala 
the  counties  of  Ulster,  Albany,  or  Greene.  The 
lands  involved  in  this  proceeding  are  mtoated 
in  the  county  of  Westchester,  and  it  follows 
that  the  order  is  reversed  with  $10  costs  and 
disbursements.  Jenks,  P.  J.,  and  Afilla,  Ridi, 
Kelly,  and  Jaycoz,  JJ.,  concur. 


Howard   STREETER,  respt,  t.  Ehigene  N. 

:  FOSS,  applt.     (Supreme  Court,  Appellate  Di- 

;  vision,     Tmrd    Department       November    21, 

1 1919.)     Judgment  and  order  reversed,  on  the 

ground  that  the  damages  are  ezcessiTe,  and  a 

'  new  trial  granted,  with  costs  to  the  appdlant  to 

abide  the  event  unless  the  plaintiff  stipulates 

to  reduce  the  verdict  to  $10,0(K>  and  interest  in 

which  event  the  judgment  is  so  modified^  and, 

as  so  modified,   judgment  and   order   amrmed. 

without   costs    to    either  party.      All    concur, 

except  Woodward  and  Coehrane,  JJ.,  who  vote 

for  affirmance. 


Daniel  F.  STROBEL.  respt  t.  PRESS 
COMPANY,  applt  (Supreme  Conrt  Appdiate 
Division,  Fourth  Department  October  8. 
1919.)  Judgment  and  order  affirmed,  with 
costs.  All  concur;  De  Angelia,  J.,  not  sit- 
ting. 


I  Aliens  STROHMANN,  respondent,  ▼.  S. 
!  LIBBMANN'S  SONS  BREWING  CX)MPANT, 
;  appellant  (Supreme  Court  Appellate  Divi- 
sion, Second  Department  October  31,  1919.) 
I  Judgment  and  order  reversed,  and  new  trial 

f  ranted,  costs  to  abide  the  event,  unless  within 
0  days  plaintiff  stipulate  to  reduce  the  verdict 
to  S2.500,  in  which  event  the  judgment,  as  so 
;  modiued,     and    the    order,     are    unanimously 
affirmed,  without  costs.    Mills,  Bich«  Blackmar, 
1  Kelly,  and  Jaycox,  JJ.,  concur. 


Oscar  STROSENSKY,  appellant,  t.  NASSAU 
ELECTRIC  RAILROAD  COMPANY,  respond- 
ent.  (Supreme  Ck>urt,  Appellate  Division,  Sec- 
ond Department.  November  21,  1919.)  Judg- 
ment reversed,  and  new  trial  granted,  cost& 
to  appellant  to  abide  the  event  The  jory  hav- 
ing found  a  verdict  for  the  plaintiff's  wife  in 
her  action  for  damages,  the  verdict  for  the  de- 
fendant in  the  husband's  case  is  against  the 
evidence  and  inconsistent  He  was  at  least  en- 
titled to  recover  a  reasonable  amount  for  the 
doctor's  services.  Gray  v.  Brooklyn  Heights 
R.  R.  Co.,  72  App.  Div.  454,  76  N.  Y.  Supp. 
24.  Rich,  Putnam,  Blackmar,  Kelly,  and  Jay- 
coz, JJ.,  concur. 

Rebecca  STROSENSKY,  appellant,  t.  NAS- 
SAU ELECTRIC  RAILROAD  COMPANY. 
respondent.  (Supreme  Court,  Appellate  Di- 
vision, Second  Department  November  21, 
1919.)  Judgment  unanimously  affirmed,  with 
costs.     No  opinion. 
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L«o  STRUKBL  v.  Irnats  ADLER.  (Su- 
preme Court,  Appellate  Divieion,  First  Depart- 
ment. October  17,  1919.)  Application  denied, 
with  $10  costs,  and  stay  vacated.    Order  signed. 


Catharine  SULLIVAN,  Respt,  ▼.  Helen  L. 
ASHI/Eir  as  Adm'z,  etc.,  Respt.  (Supreme 
Conrt,  Appellate  Division,  First  Department. 
October  81.  1919.)  Order  affirmed,  with  $10 
casts  and  aisborsements.  No  opinion.  Order 
filed.  

CathATine  SUIMVAN,  Respt.,  t.  Helen  I* 
ASHLEY,  as  Adm'z,  etc.,  Applt.  (Supreme 
Court,  Appellate  Division,  first  Department. 
December  5,  1919.)  Judgment  and  order  af- 
firmed, with  costs.  No  opinion.  Clarke,  P. 
J.,  dissenting,  and  voting  for  reversal  on  the 
ground  that  the  verdict  is  against  the  weight 
of  the  evidence.    Order  filed. 


In  the  matter  of  the  claim  of  James  H.  SUL- 
LIVAN for  compensation  under  the  Workmen's 
Compensation  Law  v.  DETROIT  CADILLAC 
MOTOR  CAR  COMPANY,  employer,  and  Zu- 
rich General  Accident  &  Liability  Insurance 
Company,  Ltd.,  insurance  carrier,  applts.  (Su- 
preme Court  Appellate  Division,  Third  De- 
partment November  12,  1919.)  Award  unan- 
imously affirmed. 

Birdie  H.  SURUT,  Respt,  v.  Henry  SURUT, 

Applt  (Supreme  Court,  Appellate  Division, 
First  Department  October  17,  1919.)  Order 
modified,  by  reducing  alimony  to  the  sum  of 
$290  a  month,  and,  as  so  modified,  affirmed, 
without  costs.    No  opinion.     Order  filed. 


In  the  matter  of  proceedings  supplementary 
to  execution,  Frederick  B.  SUYDAM,  as  ex- 
ecutor, etc,  appellant,  v.  Thomas  B.  PBNTON, 
Jr.,  impleaded,  etc.,  respondent.  (Supreme 
Court,  Appellate  Division,  Second  Department. 
November  17,  1919.)  Appeal  dismissed,  with- 
out costs. 


Charles  SWBCHULIS,  Applt.,  v.  LEHIGH 
VALLEY  COAL  COy,  Respt  (Supreme  Court, 
Appellate  Division,  First  Department  Octo- 
ber 24,  1919.)  Judgment  reversed,  and  new 
trial  ordered,  with  costs  to  appellant  to  abide 
event    No  opinion.    Order  filed. 


Walter  F.  8YEES,  Respt,  y.  Joseph  DEG- 
NAN,  Applt  (Supreme  Court,  Appellate  Di- 
vision, First  Department.  November  14, 
1919.)  Order  affirmed,  with  $10  costs  and  dis- 
bursements. No  opinion.  The  date  for  the 
examination  to  proceed  to  be  fixed  in  the  order. 
Settle  order  on  notice. 


Morris  TAL8KY  ▼.  Isaac  S.  WOI^  et  al. 

(Supreme  Court,  Appellate  Division,  First  De- 
partment October  17,  1919.)  Motion  denied, 
with  $10  costs.    Order  filed« 


Leon  TANENBAUM  et  aL  ▼.  663-665 
BROADWAY  CO.  (Supreme  Court,  Appellate 
Division,  First  Department.  November  28, 
1919.)  Motion  to  dismiss  appeal  granted,  with 
$10  costs,  unless  appellant  comply  with  terms 
stated  in  order.    Order  filed. 


In  the  matter  of  the  daim  of  Hazel  TER- 
RELL and  minor  dependents  for  compensation 
under  the  Workmen's  Compensation  Law  for 
the  death  of  Isaac  Terrell.  STATE  INDUS- 
TRIAL COMMISSION,  respt  v.  ACCO  TAXI 
COMPANY,  employer,  and  Travelers'  Insur- 
ance Company,  insurance  carrier,  applts.  (Su- 
preme Court,  Appellate  Division,  Third  De- 
partment November  12,  1919.)  Award  unan« 
unously  affirmed. 


Orvllle  C.  TERWILLIGER,  respondent,  v. 
MILES-TIGHB  CONTRACTING  COMPANY, 
Bj^ellant  (Supreme  Court,  Appellate  Divi- 
sion. Second  Department  November  17, 
1919.)     Appeal  dismissed,  without  costs. 


Arthur  THOMPSON,  respt,  t.  CAMPB  COR- 
PORATION, applt  (Supreme  Court  Appel- 
late Division.  Third  Department  November 
21,  1919.)  order  unanimously  affirmed,  with 
$10  costs  and  disbursements. 


Edward  B.  THOMPSON,  Applt,  ▼.  Carl  W. 
HAMII/rON  and  another,  Respts.  (Supreme 
Court,  Appellate  Division,  First  Department 
November  28,  1919.)  Judgment  and  order  af- 
firmed, with  costs.  No  opmion.  Laughlin  and 
Smith,  JJ.,  dissent    Order  filed. 


Matter  of  Bernard  J.  TH^NEY,  an  attorney. 
(Supreme  Court,  Appellate  Division,  First  De- 
partment October  l7,  1919.)  Motion  denied. 
Settle  order  on  notice. 


William  A.  TITUS,  Respt.  ▼.  Jacob 
JSCHENCK,  Apj^t  (Supreme  Court  Appel- 
late Division,  First  Department  November 
14,  1919.)  Order  affirmed,  with  $10  costs  and 
disbursements.  No  opinion.  The  date  for  the 
examination  to  proceed  to  be  fixed  in  the  order. 
Settle  order  on  notice.  See,  also,  185  App. 
Div.  685,  173  N.  Y.  Supp.  230. 


Elsie  G.  TOMPKINS,  Respt,  ▼.  Ralph  M. 
CRANE,  Applt  (Supreme  Court,  Appellate 
Division,    First    D^artment      October    31, 
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1919.)  Order  n^odified,  by  providing  that  the 
original  order,  dated  June  2,  1919,  be  modified, 
by  striking  therefrom  the  words  "converted 
to  the  defendant's  own  use,  and  parts  of  it  sold 
and  disposed  of,  what  proceeds  were  derived 
from  the  said  sale,  and  to  whom  it  was  sold," 
and,  as  so  modified,  affirmed,  without  costs. 
The  date  for  the  examination  to  proceed  to  be 
fixed  in  the  order.  No  opinion.  Settle  order 
on  notice. 


Henry  TRAURIG,  Respt.,  v.  CARAVEL  00., 
Inc.,  Applt.  (Supreme  Court,  Appellate  Divi- 
sion, First  Department.  October  17,  1919.) 
Order  reversed,  with  $10  costs  and  disburse- 
ments, and  .motion  denied,  with  $10  costs,  on 
the  authority  of  Konheim  v.  Harris.  148  App. 
Div.  238,  230,  132  N.  Y.  Supp.  1028.  Order 
filed. 


Bmest  TRIBBLHORN.  Respt.  v.  J.  K.  ES- 
TATE REAI/TT  CORFN,  Applt  (Supreme 
Court,  Appellate  Division,  First  Department. 
November  28,  1919.)  Order  affirmed,  ^vith  $10 
costs  and  disbursements.  No  opinion.  Order 
filed.  

Matter  of  Granville  H.  TRIPLETT,  an  at- 
torney. (Supreme  Court,  Appellate  Division, 
l^rst  Department.  October  31,  1919.)  The  re- 
spondent having  resigned  in  writing  as  a  mem- 
ber of  the  bar  of  the  state  of  New  York,  and 
consented  tliat  an  order  be  entered  thereon  to 
that  effect,  and  such  order  having  this  day  been 
entered,  no  further  proceedings  are  necessary 
herein,  and  they  are  discontinued. 


Rosalie  TUTONE,  respondent,  v.  NEW 
YORK  CONSOLIDATED  RAILROAD  COM- 
PANY, appellant  (Supreme  Ck)urt,  Appellate 
Division,  Second  Department  November  21, 
1919.)  Order  (107  Misc.  Rep.  671.  177  N.  Y. 
Supp.  818)  of  the  County  Court  of  Kings  Coun- 
ty reversed,  with  $10  costs  and  disbursements, 
and  motion  to  vacate  the  order  denied.  The 
order  of  June  5,  1919,  for  examination  of  the 
plaintiff,  is  modfied,  so  as  to  provide  that  the 
report  of  the  doctor  be  given  to  the  attorney 
for  defendant,  and  a  copy  thereof  be  given  to 
the  attorney  for  plaintiff.  Jenks,  P.  J.,  and 
Mills,  Rich,  Blackmar,  and  Kelly,  JJ.,  concur. 


In  the  Matter  of  the  Application  of  Charley 
A.  TYRRELL,  for  Letters  of  Administration, 
etc.,  of  Emma  M.  Tyrrell  (so  called),  Deceased. 
(Supreme  Court,  Appellate  Division,  First  De- 

Eartment      November    28,    1919.)      Order   af- 
rmed,  with  $10  costs  and  disbursements.    No 
opinion.    Order  filed. 


U.  S.  EXPANSION  BOLT  CO.  v.  John 
MARMORSTEIN.  (Supreme  Court,  Appellate 
Division,  First  Department    October  17,  1919.) 


Motion  to  diamiss  appeal  granted,  'with  $10 
costs,  unless  appellant  comply  with  terms 
stated  in  order.    Order  filed. 


James  H.  VAN  BRAMER,  appellant,  ▼. 
FIRST  NATIONAL  BANK  OF  PEARL  RIV- 
ER and  William  A.  Serven,  respondenta,  aod 
Robert  R.  Felter  et  al.,  defendants.  (Supreme 
Court,  Appellate  Division,  Second  Department 
November  14.  1919.)  The  line  of  authorities 
(Town  of  Hancock  v.  First  National  Bank,  ^ 
N.  Y.  83 :  Matter  of  Bryan,  8  Abb.  N.  C.  289 
Matter  of  Anthony  &  Co.,  42  App.  IHt.  66.  5i 
Ni  Y.  Supp.  907;  Matter  of  White,  44  App. 
Div.  119,  60  N.  Y.  Supp.  702;  Long  Island  Bot- 
tiers  V.  BottlinfiT  Brewers,  65  App.  Div. 
459,  72  N.  Y.  Supp.  076;  Akhurst  t.  National 
Starch  Co.,  64  M&c.  Rep.  445,  119  N.  Y.  Supp. 
561;  American  Wooien  Co.  ▼.  Altkruir.  138 
App.  Div.  671, 124  N.  Y.  Supp.  203,  and  Knowl- 
ton  V.  Bannigan,  11  Abb.  N.  0.  419),  to  the  ef- 
fect that  the  examination  of  a  third  party  be- 
fore trial  is  permissible  only  for  the  purpose  of 
perpetuating  the  testimony  to  be  used  on  the 
trial,  and  that  therefore  such  an  order  cannot 
be  sustained  without  allegations  that  the  wit- 
ness is  about  to  depart  from  the  atate,  or  is 
sick,  or  there  Is  some  other  reason  why  his  tes- 
timony cannot  be  secured  at  the  trial,  has  been 
departed  from  only  in  cases  where  the  defend- 
ant had  secured  an  order  compelling  plaintiff 
to  furnish  a  bill  of  particulars  or  to  make  his 
complaint  more  definite  and  certain,  which  or- 
der could  not  be  complied  with  nnleas  plaintiff 
obtained  the  information  by  the  examinatioD 
of  a  third  party  (Chittenden  v.  San  I>oan]]tto 
Improvement  Co.  132  App.  Div.  169.  116  N. 
Y.  Supp.  829;  Hill  v.  Bloomingdale,  196  App. 
Div.  m.,  121  N.  Y.  Supp.  870;  People  t.  At- 
moor,  18  App.  Div.  684,  46  N.  Y.  Supp.  S17). 
We  think  the  exception  to  the  general  role 
should  not  be  extended,  and  therefore  affirm  the 
order,  with  $10  costs  and  disbursements.  Jenks, 
P.  J.,  and  Mills,  Putnam,  Blackmar,  and  Kelly, 
JJ.,  ooncur, 

YANDERVEER  CROSSINGS,  Inc.,  respond- 
ent, V.  Louis  HOCHSTEIN,  appelant;  Abra- 
ham H.  Feldman,  defendant.  (Supreme  Conrt, 
Appellate  Division,  Second  Department.  Octo- 
ber 31,  1919.)  Order  affirmed,  with  $10  costs 
and  disbursements.  No  opinion.  Jenks,  P.  J., 
and  Mma,  Rich,  Blackmar,  and  KeUj,  JJ., 
concur. 


In  the  matter  of  the  claim  of  William  H. 
VAN  PATTEN,  for  compensation  under  the 
Workmen's  Compensation  Law,  respt.  v. 
ROCHESTER,  SYRACUSE  &  EASTERN 
RAILROAD  COMPANY,  applt.  (Supreme 
Court,  Appellate  Division,  Third  Department 
November  21,  1919.)  Award  unanimously  af- 
firmed. 


Staniy  VEBLDORANO  ▼.  UNION  RAIL 
WAY  CO.  OF  NEW  YORK  CITY.  (Supreme 
Court,  Appellate    Division,  ilrat  Department. 
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Xorember  28,  1919.) 
costs.    Order  filed. 


Motion  denied,  with  ^0 


In  the  matter  of  the  claim  of  Gomeliue 
VINE,  for  compensation  under  the  Workmen's 
Compensation  Law,  respt.,  t.  WEST  END 
I>RESBYTERIAN  GHUBOH,  his  employer, 
and  General  Accident,  Fire  &  Life  Assurance 
Corporation,  Ltd.,  insurance  carrier,  applt. 
(Supreme  Court,  Appellate  Division,  Third  De- 
partment. November  12,  1919.)  Award  re- 
versed, and  claim  dismissed,  on  the  authority 
of  Matter  of  Doey  ▼.  Howland  Co.,  224  N.  Y. 
30.  120  N.  E.  63,  and  Hassen  y.  Ehn  Coal  Co., 
184  App.  Div.  716,  172  N.  Y.  ^upp.  430.  All 
concur. 

George  VOLZ.  appellant,  ▼.  MANHATTAN 
BEACH  HOTEL  &  LAND  COMPANY  (lim- 
ited), respondent  (Supreme  CSourt,  Appellate 
Division,  Second  Department  November  17, 
1910.)    Appeal  dismissed,  without  costs. 


Jennie  P.  WAGNER,  respt,  ▼.  Matilda  A. 
MITTENDOBF,  applt.  (Supreme  Court.  Ap- 
pellate Division,  First  Department  Novem- 
ber 7,  1919.)  Judgment  and  order  affirmed, 
with  costs.    No  opinion.    Order  filed. 


Parker  WAGNER,  an  infant,  etc.,  Respt,  ▼. 
Matilda  A.  MITTENDORF,  Applt  (Supreme 
Ourt,  Appellate  Division,  First  Department 
November  7,  1919.)  Judgment  and  order  af- 
firmed, with  costs.    No  opinion.    Order  filed. 


Gertrude  Bi  WALSH  ▼.  Theodore  TIEDE- 
MANN.  (Supreme  Court  Appellate  Division, 
First  Department  October  17,  1919.)  Mo- 
tion denied,  with  $10  costs.    Order  filed. 


WARNER  MANUFACTURING  C50.  ▼.  Jo- 
seph  S.  JACJOBa  (Supreme  Court,  Appellate 
Division,  First  Department  October  17,  1919.) 
Application  denied,  with  |10  costs.  Order 
signed. 

George  WASNER,  appellant  V.  Richard 
MALONEY,  respondent  (Supreme  Court,  Ap- 
pellate Division,  Second  Department.  October 
3,  1919.)  Judgment  reversed,  with  costs,  and 
case  remanded  to  the  Trial  Term  for  dedsion, 
with  findings  of  fact  and  conclusions  of  law  as 
required  by  section  1022  of  the  CJode  of  Civil 
Procedure,  upon  the  ground  that  the  action  was 
tried  upon  the  merits,  and  there  should  have 
horn  a  decision  with  findings  of  fact  and  con- 
clusions of  law  made  by  the  trial  justice,  as  re- 
quired by  section  1022  of  the  0>de,  and  that  the 
memorandum  filed  by  said  court  did  not  au- 
thorize the  entry  of  any  judgment    whatever. 


Jenk&  P.  J.,  and  Mills,  Rich,  Kdly,    and  Jay- 
cox,  J  J.,  concur. 


Calvin  W.  WEDDLB  and  Lemelhr  p.  Bowne, 
respondents,  v.  Stanley  GRZECZEZAK,  ap- 
pellant Appeal  No.  1.  (Supreme  (3ourt,  Ap- 
pellate Division,  Second  Department  Novem- 
ber 21,  1919.)  Order  of  the  County  Court  of 
Nassau  County  unanimously  affirmed  with 
costs.  No  opinion.  See,  also,  189  App.  Div. 
493,  178  N.  Y.  Supp.  563. 


John  WBIDER  v.  W.  R.  GRACE  &  CO. 
(Supreme  Court  Appellate  Division,  First  De- 
partment October  17,  1919.)  Application 
granted,  upon  plaintifTs  filing  stipulation  for 
judgment  absolute  in  event  of  affirmance.  Or- 
der signed. 


Ralph  M.  WEINRI(3HTER,  Respt,  ▼.  IN- 
CORf  ORATED  LAND  CO.,  Applt  (Supreme 
C^ourt,  AppeUate  Division,  *First  Department 
November  7,  1919.)  Judgment  and  order  af- 
firmed, with  costs.    No  opmion.    Order  filed. 


WEISSMAN  ▼.  Harris  SOLOMON.  (Su- 
preme Court,  Appellate  Division.  First  De- 
partment October  17,  1919.)  Motion  to  dis« 
miss  appeal  granted,  with  |10  costs.  Order 
filed. 


Biatilda  WELLS,  applt,  ▼.  CITY  OF  BUF- 
FALO, respt  (Supreme  Court,  Appellate  Di- 
vision, Fourth  Department  September  22, 
1919.)  Appeal  dismissed,  upon  stipulation 
filed. 


Oliver  J.  WELLS  ▼.  SOUTHERN  RAIL« 
WAY  CO.  et  aL  (Supreme  Court,  Appellate 
Division,  First  Department  October  17, 
1919.)    Motion  denied,  with  |10  costs.    Order 

filed. 


Joseph  WBRBBLA.  appellant,  ▼.  THOMAS 
COLLIERY  COMPANY,  respondent.  (Su- 
preme Court  Appellate  Division,  Second  De- 
partment October  10,  1919.)  Order  and 
judgment  unanimously  affirmed,  with  costs.  No 
opinion. 


William  WERNER,  respondent,  ▼.  CITY  OF 
NEW  YORK  and  another,  appellants.  (Su- 
preme Court,  Appellate  Division,  Second  De- 
partment October  8,  1919.)  Judgment  modi- 
fied, by  deducting  from  the  total  amount  of 
damages  recovered  the  sum  of  $181.80  princi- 
pal, and  the  sum  of  $69.98  interest,  making  a 
total  deduction  of  $249J28,  and,  as  so  modified, 
the  judgment  and  the  order  are  unanimously 
affirmed,  with  costs,  upon  the  ground  that  it 
appears  that  certain  deductions  to  the  amount 
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of  $161.80  prtneipal  were  dearly  proyen,  and 
by  inadvertence  not  allowed  by  the  learned 
trial  Jaatice  in  direetlng  the  verdict  for  the 
plaintilf. 

John  WHALBN,  appellant,  v.  CITT  OF 
NEW  YORK,  respondent.  (Sapreme  Court, 
Appellate  Division,  Second  Department  No* 
vember  17,  1919.)  Appeal  dismissed,  without 
costs. 

WHEELEB  SYNDICATE,  Inc.,  v.  STAR 
COMPANY.  (Supreme  Court,  Appellate  Di- 
vision, First  Department.  October  17,  1919.) 
Motion  denied,  with  $10  costs.  Order  filed. 
See,  also,  160  N.  Y.  Supp.  693;  188  App. 
Div.  964,  176  N.  Y.  Supp.  925. 


In  the  matter  of  the  application  of  Edward 
P.  WHITE  and  others  to  perpetuate  the  testi- 
mony of  James  H.  Fanning  and  others,  re- 
spondents; Thomas  A.  Howell,  appellant 
(Supreme  Court,  Appellate  Division,  Second 
Department  October  8,  1919.)  Order  affirm- 
ed, with  $10  costs  and  disbursements.  No 
opinion.  Jenks,  P.  J.,  and  Mills,  Rich,  Kelly, 
and  Jaycox,  JJ.,  concur. 


Patrick  WHITE,  Respt,  v.  Peter  P.  CAP- 
PEL,  Applt  (Supreme  Court,  Appellate  Di- 
vision, First  Department.  November  28, 
1919.)  Judgment  and  order  affirmed,  witii 
costs.     No  opinion.     Order  filed. 


WHITE  TAR  ANILINE .  CORPORATION, 
Respt.,  V.  SUNBEAM  CHEMICAL  CO.,  Inc., 
Applt.  (Supreme  Court,  Appellate  Division, 
First  Department.  October  81,  1919.)  Order 
affirmed,  with  $10  costs  and  disbursements. 
No  opinion.    Order  filed. 


Zygmunt  WIENCKOWSKI,  respt,  v.  IN- 
TERNATIONAL RAILWAY  COMPANY, 
applt.  (Supreme  Court  Appellate  Division, 
Fourth  Department  October  8,  1919.)  Judg- 
ment and  order  affirmed,  with  costs.  All  con- 
cur. 


Stella  WIENCKOWSKI,  respt.,  v.  INTER- 
NATIONAL  RAILWAY  CO.,  applt  (Supreme 
Court,  Appellate  Division,  Fourtii  Department. 
October  8,  1919.)  Judgment  and  order  affirm- 
ed, with  costs.    All  concur. 


Jay  G.  WILBRAHAM,  Respt,  ▼.  Jenny 
Stafford  MURPHEY,  Applt  (Supreme  Court 
Appellate  Division,  First  Department.  Octo- 
ber 17,  1919.)  Order  affirmed,  with  $10  costs 
and  disbursements.     No  opinion.    Order  filed. 


In  the  Matter  of  Mary  E.  S.  WILLIAMS,  De- 
ceased. (Supreme  Court,  Appellate  Divisba, 
First  Department  November  28,  1919.)  De- 
cree, so  far  as  appealed  from,  aflkmed,  with 
costs  to  the  respondents  payable  out  of  the 
estate.    No  opinion.    Order  filed. 


Frank  L.  WING,  respondent  t.  Bessie 
STEINBERG  and  another,  appellants.  (Su- 
preme Court  Appellate  Division,  Second  De- 
partment November  17,  1919.)  Appeal  dis- 
missed, without  costs. 


W.  M.  RITTER  FLOORING  OORPTJ  ▼. 
Aaron  KIRSCH,  impld.  (Supreme  Court  Ap- 
pellate Division,  First  Department  October 
17,  1919.)  Application  denied,  with  $10  costs. 
Order  signed. 

Alexander  WOLF,  appellant,  v.  Mary  L. 
KEEFE,  respondent  (Supreme  Court  Ap- 
pellate Division,  Second  Department  Octo- 
ber 3,  1919.)  Order  affirmed  on  argument, 
without  costs.  Jenks,  P.  J.,  and  MQla,  Rich, 
Blackmar,  and  Kelly,  JJ.,  concur. 


In  the  matter  of  proceedings  supplementarr 
to  execution  of  TUlie  WOLK,  respondent  t. 
Jennie  LANGER,  respondent  and  James  J. 
Harvey,  receiver,  appellant  (Supreme  Court, 
Appellate  Division,  Second  Department  No- 
vember 17,  1919.)  Appeal  dismisaedv  without 
costa. 


WOODRIDGB  FARMERS'  CO-OPERA- 
TIVE CREAMERY  CO.,  Inc.,  respt,  ▼.  Eman- 
uel D.  OFFEN,  applt  (two  casea).  (Su- 
preme Court  Appellate  Division,  Third  De- 
partment November  12.  1919.)  Order  unan- 
imously affirmed,-  with  $l0  coats  and  disburse- 
ments. 


Donovan  B.  WORLEY  et  aL  v.  Theodore 
B.  CLEVENGER,  respt  (Supreme  Court 
Appellate  Division,  Fourth  Department  Oc- 
tober 8,  1919.)  Motion  to  dismiss  appesl 
granted,  unless  appellants  shall  file  and  serve 
printed  papers  on  appeal  by  November  1, 
1919,  and  be  ready  for  argument  at  the  open- 
ing of  the  November  term. 


Charles  F.  WRIGHT,  respondent  t.  Benja- 
min MARTIN,  appellant  (Supreme  Court, 
Appellate  Division,  Second  Department  Oc- 
tober 3,  1919.)  Judgment  unanimously  affirm- 
ed, with  costs.    No  opinion. 


Clara  T.  WRIGHT  as  Adm'x,  etc,  Respt, 
V.  Ralph  M.  SIMON  et  al.,  impld.,  etc.,  Applta 
(Supreme  Court  Appellate  Division,  First  De- 
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i;>artmetit.  October  81,  1919.)  Judgment  and 
order  affirmed,  with  costs.  No  opinion.  Or- 
der filed. 


Clara  T.  WRIGHT,  as  Adm'x.  Bespt.,  ▼. 
Jacob  0.  SIMON,  impld.,  etc.,  Applt.  (Su- 
preme Court,  Appellate  I>ivision,  First  JDe- 
partment  October  31,  1919.)  Judgment  and 
order  affirmed,  with  costs.  No  opinion.  Or- 
der filed. 


In  the  matter  of  the  daim  for  compensation 
under  the  Workmen's  Compensation  Law  made 
l>y  John  YANCANOKAS.  respt.,  v.  BROOK- 
LYN EDISON  COBIPANY,  Inc.,  employer*  and 
8«lf-in8urer,  applt  (Supreme  Court,  Appel- 
late Division.  Third  Department.  November 
12,  1919.)     Award  nnanunously  affirmed. 

Addle  L.  YOUNG,  as  administratrix  of  the 
iTOods,  chattels  and  credits  of  Ira  C.  Young,  de- 
ceased, respt.,  V.  DIRECTOR  GENERAL  OF 
XtAILROADS,  applt.  (Supreme  Court,  Appel- 
late Division,  Third  Department  November  12, 
1919.)  Judgment  and  order  unanimousbr  af- 
firmed, with  costs. 

Eugene  ZAISS,  Respt,  ▼.  GEORGB  O. 
VHEIMERDINGER  CO.,  Applt  (Supreme 
Court,  Appellate  Division,  First  Department. 
November  14,  1919.)  Order  reversed,  with 
$10  costs  and  disbursements,  and  motion  grant- 
ed, with  $10  costs,  on  the  authority  of  Tyler 
▼.  Windels,  186  Af>p.  Div.  698,  174  N.  Y.  Supp. 
762.     Order  filed. 

Henry  ZIMMERMAN,  Applt.,  ▼.  EMPIRE 
MORTGAGE  CO.,  Respt  (Supreme  Court, 
Appellate    Division,   First   Department     Oc- 
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tober   81    1919.)      Judament   affirmedt   with 
costs.    No  ophiion.    Order  filed. 


Frederick  L.  ZIMMERMAN,  Respt,  v. 
FREIGHTERS'  TRANSPORTATION  CO., 
Inc.,  and  another,  Applts.  (Supreme  Court, 
Appellate  Division,  First  Department  No- 
vember 28.  1919.)  Judgment  and  order  af- 
firmed, witn  costs.    No  opinion.     Order  filed. 


Minnie  ZIMMERMAN,  as  administratrix, 
etc.,  of  Theodore  A.  Zimmermann.  deceased, 
respondent,  v.  UNION  RAILWAY  COMPANY 
OF  NEW  YORK  CITY  and  Southern  Boule- 
vard Railroad  Company,  appellants.  (Supreme 
Court,  Appellate  Division,  Second  Department. 
October  3,  1919.)  Judgment  and  order  af- 
firmed, with  costs.  No  opinion.  Jenks,  P. 
J.,  and  Putnam.  Blackmar,  and  Jaycox,  JJ., 
concur.    Rich,  J.,  dissents. 


Nathan  ZIYITZ  et  al.  v.  MARYLAND  CAS- 
UAI/TY  CO.  (Supreme  Court,  Appellate  Di- 
vision, First  Department  November  28, 1919.) 
Application  granted.    Order  signed. 


Solomon  ZUCKER,  an  infanty.  EQUITA- 
BLE LIFE  ASSURANCE  SOCIETY  OF  THE 
UNITED  STATES.  (Supreme  Court,  Appel- 
late Division,  First  Department  October  17, 
1919.)  Motion  to  dismiss  appeal  granted,  with 
$10  costs,  unless  appellant  comply  with  terms 
stated  in  ordcir.    ()rder  filed. 
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ABANDONMENT. 

See  Contracts,  ^=972. 

ABSENCE 

See  Marriage,  ^5»54. 

ACCIDENT. 

See  Master  and  Servant,  ^ss>373. 

ACCOMPLICES. 

See  Criminal  Law,  ^==>945. 

ACCORD  AND  SATISFACTION. 

<&=>ll(2)  (N.Y.Sup.)  Where  tenant  for  her  own 
convonience  and  withont  consent  of  landlord 
installed  a  door,  the  use  by  the  landlord  of  a 
check  sent  by  the  tenant  in  a  letter  stating  that 
the  cost  of  the  door  was  deducted  from  "thiff 
month's  rent"  would  not  amount  to  accord  and 
satisfaction,  eyen  if  the  check  had  indorsed  on 
it  -when  received  a  statement  that  it  was  in  pay- 
ment for  month's  rent— Upright  Co.  v.  Delson, 
178  N.  T.  S.  389. 

ACCOUNT. 

See  Assifirnments  for  Benefit  of  Creditors,  ^=> 
318;  Executors  and  Administrators,  ^=>89, 
122.  308.  469,  472,  508,  509.  510.  513,  521; 
Guaranty,  ^=>36;  Joint  Adventures,  ^s>4; 
Landlord  and  Tenant,  ^=s>331:  Partnorship, 
<©=»97;  Trusts,  <S=»166,  167,  169,  305,  362. 

ACCOUNT  STATED. 

See  Discovery,  ^=>40. 

C=»I9(3)  (N.Y.Sup.)  In  an  action  for  commis- 
sions claimed  to  be  due  from  defendant,  hcld^ 
that  judgment  for  plaintiff  was  erroneous; 
plaintiff  not  explaining  a  writing  in  his  own 
hand  relating  to  commissions,  which  defendant 
set  up  as  a  defense  and  counterclaim,  asserting 
that  such  writing  was  an  account  stated.— Fal- 
conier  v.  Pilgrim  Waist  Co.,  178  N.  Y.  S.  424. 


ACTOR'S  STRIKE. 

See  Injunction,  #s9l01;    Master  and  Servant, 
^»339. 

ADJOINING  LANDOWNERS. 

See  Boundaries. 

ADMINISTRATION. 

See  Executors  and  Administrators. 

ADMIRALTY. 

See  Seamen;  Shipping. 

ADULTERY. 

See  Divorce,  ^»53.  55s  101,  104,  151;    Hus- 
band and  Wife,  ^=»279. 

ADVERSE  POSSESSION. 

See  Champerty  and  Maintenance,  ^s>7. 

I.   NATtnEli:  AIVD  HEQUISITZSS. 
(9^)  Hostile  Character  of  Posse««lon. 

^s'TSCS)  (N.Y.Sup.)  Adverse  possession  under 
a  claim  ot  title  cannot  be  founded  on  a  mere 
tax  lease,  such  as  a  certificate  of  sale  for  years 
for  drainage  assessment. — Whitney  v.  Considine 
Investing  Co.,  178  N.  Y.  S.  68. 

m.   PIJBADING,  EVIDENCE,  TBIAI., 
ANU  REVIEW. 

<d=s>fl4(l)  (N.Y.Sup.)  Evidence  held  insufficient 
to  show  that  plaintiffs  or  their  predecessors  in 
title  had  had  adverse  possession  of  the  premises 
for  the  statutory  period  of  20  years.— Fines  v. 
Traktman,  178  N.  Y.  S.  90. 
^=»n5  (1)  (N.Y.Sup.)  In  an  action  by  the  peo- 
ple of  the  state  to  recover  possession  of  (5len 
Island,  in  Lake  George,  a  defense,  based  on  a 
claim  of  adverse  possession  and  occupation, 
held  not  sustained  by  the  evidence,  so  that  judg- 
ment would  be  directed  for  plaintiff.— People  v. 
Lapham,  178  N.  Y.  S.  13. 
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AFFJDAVITS. 

See  Aliens,  ^5»68;  Attachment,  <8=»92,  120; 
Discovery,  ^=»55,  58;  Elections,  «=»155; 
Execution,  <e=>387:  Judgment,  «=>143,  158; 
Perjury,  <e=>31;    Pleading,  «&»301,  323, 

AGENCY. 

See  Principal  and  Agent. 

ALIEN  ENEMY. 

See  War,  <g=>12. 

ALIEN  PROPERTY  CUSTODIAN. 

See  War,  <g=5>12. 

ALIENS. 

See  Trusts,  <e=>159;    War,  <g=s>12,  29. 

IV.   NATURAI^IZATION. 

^=»67  (N.Y.Sup.)  The  act  of  Congress,  confer- 
ring exclusive  jurisdiction  on  the  Supreme 
Court  in  the  naturalization  of  aliens  applying 
to  a  state  court,  is  not  retrospective  in  its  op- 
eration, nor  does  it  confer  authority  over  the 
records  of  other  courts,  as  a  County  Court, 
which  previously  possessed  power  to  natural- 
ize aliens.— In  re  Goodman,  178  N.  Y.  S.  499. 
^=»68  (N.Y.Sup.)  Motion  papers  in  a  naturali- 
zation proceeding  are  defective,  when  an  affi- 
davit is  not  legally  authenticated.— In  re  Good- 
man, 178  N.  Y.  S.  499. 

ANIMALS. 

^=^35  (N.Y.Sup.)  Veterinarian  was  not  liable  to 
penalty,  under  Agricultural  Law,  §  98,  for  fail- 
ure to  report  that  cows  examined  by  him  were 
afflicted  with  tuberculosis,  where  in  fact  the 
cows  were  not  tubercular,  although  upon  making 
the  examination  veterinarian  thought  tiiat  they 
were  so  diseased;  the  statute  creating  liability 
only  for  failure  to  report  the  existence  of  disease 
and  not  veterinarian's  belief  or  opinion  as  to 
its  existence.— People  v.  Davis,  178  K.  Y.  S.  433. 
«=»74(2)  (N.Y.City  Ct.)  In  action  by  policeman 
for  personal  injury  while  attempting  on  duty 
to  stop  defendant's  runaway  horse,  plaintiff 
must  plead  and  prove  that  flight  was  either  the 
cause  of  horse's  vicious  propensities  of  which 
defendant  had  notice,  or  that  runaway  would 
not  have  occurred  but  for  defendant's  negligence 
in  its  use  or  management,  in  view  of  Police 
Regulations,^ art.  8,  as  to  leaving  horses  unat- 
tended in  streets,  etc.— Rice  v.  Von  Der  Lieth, 
178  N.  Y.  S.  441. 

®=»74(3)  (N.Y.City  Ct.)  In  action  by  policeman 
for  personal  injury  in  an  attempt  while  on  duty 
to  stop  a  runaway  horse,  harnessed  to  a  wagon 
witli  no  one  in  control,  wherein  it  was  neither 
alleged  nor  claimed  that  defendant  owner  had 
notice  of  any  particular  vice  or  previous  predis- 
position of  the  animal  which  would  account  for 
Its  flight,  it  was  not  necessary  to  allege  and 
present  evidence  of  notice,  but  the  burden  was 
on  plaintiff  to  allege  and  prove  negligence. — 
Rice  v.  Von  Drr  Lieth,  178  N.  Y.  S.  441. 
«=»74(5)  (N.Y.City  Ct.)  In  action  by  police- 
man for  personal  injury  in  an  attempt  while  on 
duty  to  stop  a  runaway  horse  harnessed  to  a 


wagon  with  no  one  in  control,  proof  either  that 
the  horse  was  left  unattended  or  unguarded  at 
the  place  from  whence  it  started  contrary  tj 
police  regulations,  or  that  defendant  failed  to 
observe  the  necessary  precautions  because  of  the 
natural  propensities  of  the  horse  would  make 
out  a  prima  facie  «aae.---Rice  v.  Von  Der  Lieth, 
178  N.  Y.  S.  441. 

<8=»74(8)  (N.Y.City  Ct)  In  action  by  policeman 
for  injury  in  an  attempt  while  on  duty  to  stop 
defendant's  runaway  horse,  even  if  the  natural 
disposition  of  the  horse  was  shown  to  be  sudi 
as  to  cause  it,  in  view  of  the  circumstances,  to 
ran  away,  a  case  would  be  presented  for  the 
jury,  irrespective  of  Police  Regulations,  art  is, 
against  leaving  horse  unattended  in  street,  etc 
—Rice  v.  Von  Der  Ueth,  178  N.  Y.  S.  441. 

APPEAL 

See  Costs.  «=>226.  236;    Courts,  ^=>190.  202; 

Criminal  Law,  ^=»1023-1169;  Justices  of  the 

Peace,   ^=»190;    Livery   Stable   and   Garage 

Keepers,  ^ss>4:%. 
For  review  of  rulings  in  imrtlcular  actions  or 

proceedings,  see  also  the  yarious  specific  top- 

Xin.    DISMISSAL,  WITHBRAVirAXH  OB 
ABANDONMENT. 

^==>78l(5)  (N.Y.)  Where  application  for  writ 
of  prohibition,  to  restrain  the  hearing  and  de- 
termination by  the  surrogate  of  Genesee  count; 
of  a  proceeding  for  the  judicial  settlement  of 
the  accounts  of  testamentary  trustees  is  de- 
nied, and  denial  affirmed  by  Appellate  Division. 
and  on  argument  on  appeal  it  is  conceded  the 
surrogate  has  determined  the  proceeding  and 
entered  decree,  and  that  his  term  has  expired, 
the  court  will  decline  to  proceed  to  a  determi- 
nation of  the  merits,  the  question  having  be- 
come abstract— People  ex  ret  Safford  v.  Wash- 
burn, 124  N.  E.  723. 

^»78U7)  (N.Y.Sup.)  A  stay  pending  appeal 
from  80  much  of  an  order  allowing  defendant 
to  serve  reply  as  granted  $10  costs,  in&tead 
of  full  costs,  having  been  denied,  and  trial  had, 
resulting  in  verdict  for  plaintiff  and  judgment 
thereon,  w^hich  has  been  satisfied,  the  court  on 
appeal  will  not  p^ss  upon  the  merits  of  the 
order,  since  it  can  mereJy  decide  as  to  costs. 
—Richardson  v.  Musical  Blue  Book  Corpora- 
tion, 178  N.  Y.  S.  586. 

XV.  HEARING    AND    BEHEARING. 

<e=>832(4)  (N.Y.)  There  is  a  distinction  be- 
tween a  motion  for  reargument  and  the  pres- 
entation of  the  same  qnestion  de  novo.— Quin- 
by  V.  Public  Service  Commission  of  New  York, 
Second  Dist.,  124  N.  E.  790,  227  N.  Y.  49. 

XVI.   HEVIEW. 
(A)   Scope  «ind  Extent  in   General. 

€=>842(1)  (N.Y.Sup.)  Where  under  Personal 
Property  Law,  §  144,  subd.  3,  a  seller  before  su- 
ing for  price  mailed  a  letter  to  buyer,  but  durinc 
his  absence  delivery  was  refused  by  buyers 
employes  the  question  whether  due  notice  was 
given  is,  for  purpose  of  review,  one  of  law  and 
not  of  fact.— Bijou  Button  Co.  v.  Empress  Nov- 
elty Co.,  178  N.  Y.  S.  434. 
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«=>843a)  (N.Y.Sup.)  Where  a  jttdgment  mast 
be  reversed  and  a  new  trial  granted  for  a  •pa- 
cific error,  it  becomes  unnecessary  to  consider 
other  assignments  challenging  the  judgment- 
Bryant  V.  New  York  Rys.  Co.,  178  N.  Y.  S. 
819 

<S=>'843(4)  (N.Y.Sup.)  Where  plaintiflP  replied, 
and  appealed  from  order  granting  motion  to 
frame  issues  raised  by  defendant's  counterclaim, 
his  contention  that  counterclaim  does  not  state 
facts  sufficient  to  constitute  a  cause  of  action, 
will  not  be  determined,  as  a  determination  in 
plaintiffs  faror  would  merely  deprive  defend- 
ant of  a  jury  trial  of  the  issues  raised,  since 
the  counterclaim  cannot  be  dismissed,  and  must 
be  tried,  unless  plaintiff  challenges  it  either  by 
motion  for  judgment  on  the  pleadings  or  at  the 
trial.— Lord  Electric  Co.  v.  Oak  Realty  Co.,  178 
N.  Y.  S.  709. 

<S=»866(1)  (N.Y.Sup.)  On  appeal  from  judg- 
ment of  nonsuit,  where  the  motion  for  non- 
suit was  general  in  its  terms,  the  appellate 
court  will  consider  only  the  question  actually 
decided  and  litigated  at  the  trial.— Di  Caprio 
V.  New  York  Cent.  R.  Co.,  178  N.  Y.  S,  626. 
<S=>866(1)  (N.Y.Sup.)  On  appeal  from  judg- 
ment dismissing  complaint  on  theory  that  plain- 
tiff attorney,  at  time  of  his  alleged  employ- 
ment by  defendant,  represented  a  company 
whose  interests  were  adverse  to  those  of  de- 
fendant, questions  as  to  whether  contract  of 
employment  was  ever  entered  into,  and  wheth- 
er plaintiff  rendered  legal  services  of  the  value 
claimed,  are  not  involved.— Field  v.  Moore,  178 
N.  Y.  S.  842. 

(D)    AmendmeBtay   Additional  ProofSi  and 
Trial  of  Canao  Aneifv. 

^=»888(2)  (N.Y.Sup.)  Where  evidence  estab- 
lished cause  of  action  for  breach  of  contract, 
but  failed  to  make  out  cause  of  action  in  fraud 
as  alleged,  and  where  amendment  to  pleadings 
making  them  conform  to  proof,  was  made  in 
lower  court,  but  was  not  permitted  to  stand, 
appellate  court,  on  appeal  from  judgment  for 
plaintiff,  should  order  amendment  of  plead* 
ings  80  as  to  make  them  conform  to  proof. — 
Grond  v.  Ward,  178  N.  Y.  S.  341. 

(E)   Preannaptloaa. 

^=>927(3)  (N.Y.Sup.)  In  reviewing  a  judgment 
dismissing  the  complaint  on  the  ground  that 
plaintiff,  who  was  struck  by  defendant's  au- 
tomobile, was  guilty  of  contributory  negligence, 
plaintiff  is  entitled  to  have  the  benefit  of  the 
most  favorable  inferences  from  the  testimony. 
—Paulsen  v.  Bierman,  178  N.  Y.  S.  267. 
^=^927(3)  (N.Y.Sup.)  On  appeal  from  judgment 
dismissing  complaint  at  close  of  plaintiff's  case, 
plaintiff's  evidence  must  be  taken  as  true.— 
Becker  v.  Golden  E.  Service  Co.,  178  N.  Y.  S. 
376. 

e=>927(3)  (N.Y.Sup.)  On  appeal  from  order 
of  nonsuit,  the  court  must  accept  plaintiff's 
evidence.— Anderson  v.  Schom,  178  N.  Y.  S. 
603. 

(F)  DIaoretlon  of  lH»wer  Conrt. 

^=>977(3)  (N.Y.Sup.)  An  order  granting  a  new 
trial  will  not  be  interfered  with  on  appeal,  where 
no  abuse  of  discretion  or  violation  of  any  stat- 
ute is  shown.— Estatio  v.  CHara,  178  N.  Y.  S. 
391. 


^=3»985  (N.Y.Sup.)  While  the  appellate  court  is 
loath  to  interfere  in  a  matter  involving  the  ex^ 
ercise  of  the  trial  court's  discretion,  yet  where 
plaintiff,  who  recovered  judgment,  was  in  no 
wise  prejudiced  by  the  delay,  h^Ui,  that  an  or- 
der denying  defendant's  motion  to  vacate  a  de- 
fault in  serving  case  on  appeal  should  be  re- 
velled; it  appearing  that  defendant's  attorney 
who  had  no  clerk,  was  engaged  either  in  trial 
or  appeal  work  on  almost  every  week  day  dur- 
ing the  month  in  which  case  on  appeal  was  to  be 
served.— Hicks  v.  Davis,  178  N.  Y.  S.  141. 

(G)    Ciaeatlona    of  Fact,  Verdlcta,  and  Flnd« 
Inara* 

^=»f002  (N.Y.Sup.)  Where  the  court  submit- 
ted specific  questions  of  fact  to  the  jury,  and 
the  evidence  was  conflicting,  but  sufficient  to 
sustain  the  jury's  findings,  the  verdict  must 
stand.— Painter  v.  Fletcher,  178  N.  Y.  S.  266. 

(U)  Harnaleaa  fiSrror. 

^ss>1048(6)  (N.Y.Sup.)  In  action  against 
street  railway  for  injuries  to  wagon  driver, 
cross-examination  of  plaintiff  as  to  other  ac- 
cidents he  had  had,  where  it  was  not  shown 
that  the  other  accidents  were  due  to  his  neg- 
ligence, was  prejudicial  error;  the  inference 
being  that  he  was  generally  careless.— Veeldo- 
rano  v.  Union  Ry.  Co.  of  New  York  City,  178 
N.  Y.  S.  576. 

^=> 1 062(4)  (N.Y.Sup.)  Interpretation  of  lan- 
guage of  contract  to  buy  goods,  samples  to  be 
delivered  "as  soon  as  possible,"  being  for  the 
court,  it  was  prejudicial  to  defendants,  sued  for 
not  accepting  and  relying  on  samples  not  hav- 
ing been  tendered  for  four  months,  to  allow  a 
witness  to  say  what  the  term  meant,  and  that 
the  samples  were  in  fact  delivered  '*as  soon  as 
possible,"  and  then  leave  to  the  jury  the  ques- 
tion of  this  having  been  done.— William  Ander- 
son Textile  Mfg.  Co.  v.  Rosenman,  178  N.  Y. 
S.  380. 

^5»1066  (N.Y.Sup.)  In  an  action  for  the  pur- 
chase price  of  bottles,  where  the  only  questions 
for  the  jury  were  whether  there  was  a  sale  by 
sample  and  whether  the  goods  delivered  con- 
formed to  the  contract,  court  committed  re- 
versible error  by  delivering  an  elaborate  charge, 
in  which  he  submitted  question  whether  plain- 
tiff had  "substantially  performed."  and  wneth- 
er  or  not  the  contract  was  one  "which  simply 
called  for  the  delivery  of  botties  of  a  certain 
manufacturer,  or  whether  it  called  for  a  de- 
livery in  accordance  with  a  sample  displayed." 
— Heuman  v.  Kapper,  178  N.  Y.  S.  315. 
<$=s>i067  (N.Y.Sup.)  In  action  for  price,  de- 
fended on  ground  that  goods  were  worthless 
and  had  not  been  accepted,  refusal  to  iuistruct 
jury  to  disregard  evidence  of  declarations  of 
buyers'  employ^  that  buyers  were  pleased  with 
goods  and  would  send  a  check  in  payment, 
where  there  was  unimpeached  and  uncontra- 
dicted evidence  that  employment  had  terminated 
at  time  of  declarations,  held  reversible  error. 
—Levy  V.  Wallach,  178  N.  Y.  S.  216. 

(J)  Declaiona  of  Intermediate  Conrta* 

«s>l083(3)  (N.Y.)  If  terms  of  policy  sued  on 
are  unambiguous,  its  construction  is  a  question 
of  law  which  survives  the  unanimous  decision 
of  the   Appellate  Division  and  is   subject  to 
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review  by  the  Court  of  Appeals.— Hartigan  v. 
Casualty  Co.  of  America,  124  N.  E.  789,  227 
N.  Y.  175. 

The  Court  of  Appeals  must  as  a  legal  prop- 
osition first  find  that  the  contract  is  ambigu- 
ous before  it  may  apply  the  rules  governing 
the  construction  of  ambiguous  contracts,  re- 
gardless of  the  decision  of  the  lower  coutts. 
-Id. 

^s»  1 09 1(1)  (N.Y.)  In  reviewing;  dismissal  of 
complaint  by  the  Appellate  Division  for  insuffi- 
ciency of  the  evidence  to  show  negligence,  the 
Court  of  Appeals?  cannot  disregard  testimony 
offered  by  plaintiff,  but  must  take  the  view  of 
the  evidence  most  favorable  to  plaintiff.— Hoy- 
kendorf  v.  Bradley  Contracting  Co.,  125  N.  E. 
95  227  N   Y   204. 

<g==>  1094(3)  (N.Y.)*The  Court  of  Appeals  is  only 
precluded  from  reviewing  a  unanimous  decision 
of  the  Appellate  Division  when  such  decision 
is  "that  there  is  evidence  supporting  or  tend- 
ing to  sustain  a  finding  of  fact  or  a  verdict  not 
directed  by  the  court.  Const,  art.  6,  §  9,  Code 
Civ.  Proc.  i  191,  subd.  3.— Saranac  Land  &  Tim- 
ber Co.  V.  Roberts,  125  N.  B.  102,  227  N.  Y. 
188. 

<gS5»l094(5)  (N.Y.)  Where  the  Appellate  Divi- 
sion reversed  on  the  law,  under  Code  Civ.  Proc, 
§  1338,  a  determination  of  the  Special  Term 
as  to  the  lien  of  attorneys,  the  determination 
of  the  Special  Term  must  stand  on  appeal 
from  the  judgment  of  the  Appellate  Division  if 
it  has  any  basis  in  the  facts.— In  re  Reisfeld, 
124  N.  E.  725,  227  N.  Y.  137. 

XVII.  DETERMINATION  AND  DIS- 
POSITION OF  CAUSE. 
(A)   Deelslon  In  General. 

^=:>III4  (N.Y. Sup.)  Supreme  Court,  on  re- 
versing order  of  County  Court,  opening  default 
rendered  by  justice  of  the  peace,  and  ordering 
new  trial  before  the  justice,  will  not  affirm  the 
the  original  judgment,  but  will  remit  case  to 
county  judge  for  such  further  proceedings  up- 
on the  appeal  as  he  may  deem  proper.— Mager 
V.  Wuytack,  178  N.  Y.-S.  300. 

(D)    Reveraal. 

<&=>!  177(2)  (N.Y.Sup.)  Judgment  based  on  a 
wrong  measure  of  damages  must  l)e  reversed 
and  new  trial  ordered.— Aristo  Hosiery  Co.  v. 
Lichten,  178  N.  Y.  S.  271. 
<^=>  1177(2)  (N.Y.Sup.)  In  an  action  for  dam- 
ages to  an  automobile  in  a  collision  with  de- 
fendant's automobile,  where  the  court  tried 
the  case  en  the  theory  that  the  driver  of 
plaintiff's  automobile  was  a  bailee  of  the  car, 
when  he  was  in  fact  only  an  interloper,  on  re- 
versal of  judgment  in  his  favor,  defendant  will 
be  allowed  a  retrial,  although  the  court  decid- 
ed that  both  parties  to  the  action  were  negli- 
gent, being  under  the  impression  that  plaintiff 
could  not  recover  if  the  drivers  of  the  several 
cars  were  both  negligent,  and  there  being  evi- 
dence which  would  sustain  a  finding  that  de- 
fendant was  not  negliprnt  at  all.— Niagara  Fire 
Ins.  Co.  v.  Nathan,  178  N.  Y.  S.  450. 

(F)    Mandate    and    Proeeedinara    fn    liOifrer 
Court. 

<g=s>l  194(1)  (N.Y.Sup.)  Order  of  Appellate  Di- 
vision  that  judgment  of  foreclosure   and   sale 


"stand  until  the  final  determination  of  the  is- 
sues raised  by  the  answer  of  the  appellant" 
held  equivalent  to  the  direction  someUmes  pr- 
en,  in  opening  a  default  in  an  action  for  the  rf- 
covery  of  money  only,  that  the  judfirment  shall 
stand  as  security.— D'Elisa  v.  Rittondo,  17S  N. 
Y   S   838. 

^1*212(3)  (N.Y.Sup.)  An  appeal  in  an  ac- 
tion to  foreclose  mechanic's  lien,  the  directioo 
of  the  Appellate  Division  to  adjust  the  equi- 
ties between  plaintiff  and  another  lienor,  made 
a  party,  did  not  reopen  the  amount  and  mer- 
its of  plaintiff's  lien,  already  determined.— 
Reedy  Elevator  Co.  v.  Monok  Co.,  178  N.  I. 
S.  594. 

ARBITRATION  AND  AWARD. 

m.   AWARD. 

®=>57  (N.Y.Sup.)  Award  of  arbitrator  in  arbitra- 
tion, under  Municipal  Court  rules,  should  f1k>w 
upon  its  face  that  arbitrator  has  decided  all  is- 
sues submitted  to  him,  and,  where  coonterclaiin 
has  been  interposed  should  show  disposition 
thereof,  so  as  to  preclude  any  future  litigation 
by  either  party  involving  the  same  matter*.— 
Hoffman  v.  Harry  Greenberg  Co.,  178  N,  Y.  S. 
398. 

Where  defendant  had  interposed  counterclaim, 
award  of  arbitrator  in  arbitration  under  Mu- 
nicipal Court  rules  tliat  '*!  have  heard  the  par- 
ties to  said  controversy  ♦  *  ♦  and  decide 
that  *  •  •  [plaintiffs]  are  ^i titled  to  re- 
ceive" certain  sum  from  defendants  hetd  defec- 
tive, under  Code  Civ.  Proc.  §  2374,  subil  4. 
being  silent  as  to  counterclaim;  the  word  **con- 
troversy"  bdng  insufficient  to  give  rise  to  ia- 
ference  that  counterclaim  was  passed  on.— Id. 

ARCHITECTS. 

See  Work  and  Labor,  ^=»14. 

ARMY  AND  NAVY. 

See  Elections,  ^=»144;    Landlord  and  Tenant, 
«=»331. 

ARREST. 

See    False   Imprisonment,   ^=9lS;     Libel   and 
Slander,  «=s»74;    Trial,  «=s»25a 

I.  IN  CIVIL  ACTIONS. 

<8=»I3  (N.Y.Sup.)  Under  Code  Civ,  Proc.  §  552, 
a  defendant,  sued  on  a  foreign  judfnnent,  may 
be  arrested  at  the  instance  of  the  plaintiff, 
where  the  original  cause  of  action  on  which 
judgment  had  been  rendered  was  for  fraud  and 
conversion,  and  would  have  justified  an  order  of 
arrest.— Uintah  Basin  Producing  &  Refining  Co. 
V.  Campbell,  178  N.  Y.  S.  373. 

In  a  suit  in  New  York  on  a  foreign  judgment, 
which  was  based  on  a  cause  of  action  arising  out 
of  defendants  fraud  and  conversion,  held,  that 
plaintiff  may  seek  only  monetary  relief,  and  ob- 
tain an  order  of  arrest,  under  Code  Civ.  I*roc. 
i  552,  and  may  disregard  the  provisions  in  ih«» 
foreign  judgment  for  equitable  relief,  in  which 
case  sections  550,  551,  will  not  be  applicable. 
— Id. 

ilv^'SS  (N.Y.Sup.)  A  complaint  in  an  action  oo 
a  judgment  rendered  in  a  foreign  state,  based 
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on  a  causo  for  fraud  and  conversion,  held  to 
state  a  cause  of  action  on  the  judgment  and 
to  be  sufficient  basis  for  an  order  of  arrest— 
Uintah  Basin  Producing  &  Refining  Co.  v. 
Campbell.  178  N.  Y.  S.  373. 
^=>48  (N.Y.Sap.)  Defendant's  motion  to  va- 
cate order  for  his  arrest  in  action  for  slander 
held  properly  granted,  as  defendant  was  not 
chargeable  with  the  publication  complained  of, 
that  of  a  letter  written  by  him,  in  an  article  on 
the  affairs  of  the  South  American  republic  of 
which  he  had  been  president,  written  by  a 
newspaper  reporter,  whose  affidavits  showed 
that  he  received  the  documents  at  his  own  re- 
quest, from  defendant,  and  that  defendant  did 
not  request  or  suggest  publication  thereof.— 
Valentine  v.  Gonzalez,  178  N.  Y.  S.  289. 

n.   ON    GBIMIKAI.    GHABGES. 

<g=»63(3)  (N.Y.Sup.)  Under  Code  Cr.  Proc.  § 
177,  police  officer  had  a  right  to  arrest  one  who 
was  actually  trespassing  upon  another's  land. — 
Johnson  v.  May,  178  N.  Y.  S.  742. 
^=»64  (N.Y.Sup.)  If  one  trespasses  upon  land, 
erects  structure  thereon  without  owner's  con- 
sent, and  refuses  to  leave,  all  in  owner's  pres* 
ence,  owner  himself  has  a  right  to  arrest  tres- 

Sasscr,  under  Code  Cr.  Proc.  §  183.— Johnson  v. 
lay,  178  N.  Y.  S.  742. 

ASSESSMENT. 

See  Drains,  <g=s>88 ;  Taxation,  ^=s>382. 

ASSIGNMENTS. 

See  Corporations,  «=»617,  619,  691;  Husband 
and  Wife,  «£=>279,  281:  Mortgages,  ^»568; 
Pleading,  ^=>34;  Specific  Performance,  ^=s> 
17,  130. 

ASSIGNMENTS  FOR  BENEFIT  OF 
CREDITORS. 

II.   CONSTRUGTIOir  ANB  OPEHATIOn 
IN   OENEBAX. 

€=s>l97  (N.Y.Sup.)  Where  trust  deed  provided 
for  termination  of  trust  on  death  of  beneficiary 
and  payment  of  residuary  interest  in  trust 
fund  to  grantor  or  his  estate,  grantor's  assignee 
for  benefit  of  creditors  was  not  entitled  to 
residuary  interest  upon  beneficiary's  death  un- 
der assignment  made  more  than  35  years  prior 
thereto;  assignee's  claim  having  expired  by 
operation  of  law  under  statute  providing  that 
trusts  shall  be  deemed  discharged  at  end  of 
25  year«  from  creation.— Street  v.  Post,  178 
N.  Y.  S.  531. 

V.  RIGHTS   ANB  REMEDIES   OF 
CREDITORS. 

(B)   Presentation,  Proof»  and  Payment  of 
Claims. 

^=»3I8  (N.Y.Sup.)  Under  Debtor  and  Creditor 
Act,  IS  20,  21,  the  Supreme  Court  has  power  to 
award  costs  and  an  allowance  for  counsel  tees, 
in  unrestricted  amount,  on  the  accounting  of  an 
assignee  for  the  benefit  of  creditors,  payable 
out  of  the  estate,  to  a  creditor  who  has  secured 
a  determination  surcharging  the  assignee  over 
fl,100,  and  depriving  him  of  commissions  and 


fees  which  might  have  amounted  to  more  than 
$600.— In  re  I.^n  Mayer,  Inc.,  178  N.  Y.  S.  86. 
The  costs  that  may  be  awarded  by  the  Su- 
preme Court  from  the  estate,  pursuant  to  Debtor 
and  Creditor  Law,  §§  20,  21,  to  a  creditor  on 
an  accounting  of  an  assignee  for  the  benefit  of 
creditors,  are  the  same  as  in  an  action.— Id. 

ASSOCIATIONS. 

See  Contracts,  ^=»116;  Insaranoe,  ^=»646-754. 

^=>I8  (N.Y.Sup.)  Where  by-law  of  association 
declared  one  year  as  the  official  term  of  the 
president  of  the  association,  the  election  of  a 
president  prior  to  termination  of  the  term  of  a 
previously  duly  elected  president,  who  has 
not  resigned  or  been  removed,  is  void.— Societa 
Italiana  Progresso  Duca  Degli  Abruzzi  v. 
Viechiarielle,  178  N.  Y.  S.  261. 

Question  which  of  two  rival  claimants  is 
president  of  certain  association  cannot  be  de- 
termined in  action  of  replevin.— Id. 

ASSUMPSIT,  ACTION  OF. 

See  Work  and  Labor. 

ATTACHMENT. 

See  Corporations,  «=»672,  657. 

II.   PROPERTY  SUBJECT  TO  ATTACH. 

MEHT. 

®=s>61  (N.Y.Sup.)  Where  one  bank  authorized 
another  bank  to  pay  certain  company  up  to  cer- 
tain amount  upon  presentation  of  bills  of  lad- 
ing indorsed  to  first  bank*8  client,  such,  credit 
was  not  subject  to  attachment  under  Code 
Civ.  Proc.  §  648,  in  action  against  such  client; 
no  credit  being  given  until  presentation  of 
proper  documents,  and  the  money  under  no  cir- 
cumstances being  payable  to  such  client. — Ro- 
senberg V.  Occidental  Trading  Co.,  178  N.  Y. 
S.  477. 

in.   PR0CEEDIN08  TO  PROCURE. 
(B)   Affidavits. 

^s»92  (N.Y.Sup.)  Evidence,  instead  of  mere 
allegations  or  conclusions,  should  be  submit- 
ted when  an  attachment  is  sought;  but  court 
will  not  refuse  an  attachment,  or  vacate  one, 
merely  because  some  of  the  evidence  contain- 
ed in  the  affidavits  on  which  attachment  is 
granted  might  be  excluded,  if  objected  to  up- 
on the  trial,  unless  something  further  is  shown. 
— Salembier,  Levin  &  Co.  v.  North  Adams 
Mfg.  Co.,  178  N.  Y.  S.  607. 

One  who  obtains  an  attachment  is  required 
merely  to  make  out  a  prima  facie  case,  and 
not  to  anticipate  the  possibility  of  a  defense, 
or  of  a  denial,  or  an  avoidance.— Id. 
^=>I07  (N.Y.Sup.)  In  buyer's  action  for  sell- 
er's failure  to  deliver,  attachment  papers  held 
to  set  forth  sufficient  facts  to  establish  buy- 
er's right  to  recover  the  damages  claimed. — 
Salembier,  Levin  &  Co.  v.  North  Adams  Mfg. 
Co.,  178  N.  Y.  S,  607. 

^cs>l20  (N.Y.Sup.)  In  action  on  sales  con- 
tract, papers  on  which  warrant  of  attachment 
was  granted  were  not  defective  in  attaching  a 
copy,  instead  of  the  original,  of  an  unsigned 
writing  containing  terms  of  agreement,   since 
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the  writing  was  merely  a  memorandum,  and 
Bince»  even  if  it  was  a  signed  agreement,  courts 
will  not  refuse  an  attachment,  or  vacate  one 
merely  because  some .  of  the  evidence  in  affi- 
davits might  be  excluded,  if  objected  to  upon 
trial,  unless  something  further  is  shown.— »a- 
lembier.  Levin  &  Co.  v.  North  Adams  &Ifg. 
Co.,  178  N.  Y.  S.  607. 

VII.   QUASHING.    VACATING,    DISSO- 
LUTION. OB  ABANDONMENT. 

^=»25l  (N.Y.Sup.)  The  granting  of  defendant's 
application  to  vacate  warrant  of  attachment 
cannot  be  made  conditional  on  his  filing  bond  or 
making  deposit  to  secure  judnnent  which  may 
be  obtained  against  him.— Harnick  v.  Saper- 
stein,  178  N.  Y.  S.  136. 

€==>278  (N.Y.Sup.)  The  granting  of  defendant's 
application  to  vacate  warrant  of  attachment 
cannot  be  made  conditional  on  his  filing  bond  or 
making  deposit  to  secure  judgment  which  may 
be  obtained  against  him,  and  under  Code  Civ. 
Proc.  S  709,  on  vacation  of  the  warrant  and 
proper  demand,  he  is  entitled  to  the  attached 
goods.— Harnick  v.  Saperstein,  178  N.  Y.  S. 
136. 

VIII.   CLAIMS  BT  THIBO  PEBSONS. 

^=>29l  (N.Y.Sup.)  Where  one  bank  authoriz- 
ed another  bank  to  pay  certain  company  up  to 
certain  amount  upon  presentation  of  bills  df 
lading  indorsed  to  first  bank's  client,  and  the 
credit  so  established  was  sought  to  be  attach- 
ed in  action  against  client,  client  was  sufficient- 
ly interested  to  move  to  set  aside  attachment 
and  summons  and  complaint,  being  entitled  to 
removal  of  any  cloud  created  by  levy  as  affect- 
ing client's  ultimate  liability  for  reimburse- 
ment to  first  bank.— Rosenberg  v.  Occidental 
Trading  Co.,  178  N.  Y.  S.  477. 
^cs>293  (N.Y.Sup.)  To  succeed  on  motion,  un- 
der Code  Civ.  Proc.  f  682,  by  junior  attaching 
creditor  to  vacate  a  senior  warrant  of  attach- 
ment, it  must  appear  that  the  papers  upon 
which  the  subsequent  attachment  was  issued 
were  themselves  sufficient— Hellwig  v.  Seeley, 
178  N.  Y.  S.  313. 

Where  subsequent  attachment  creditor  fails 
to  present  the  papers  upon  which  his  attach- 
ment was  granted,  and  does  not  disclose  the 
ground  of  such  attachment  in  affidavit  upon 
which  motion,  under  Code  Civ.  Proc.  fi  682,  to 
vacate  prior  warrant  of  attachment,  is  oased,  as 
required  by  sections  636,  641,  the  motion  will 
be  denied. — ^Id. 

ATTORNEY  AND  CLIENT. 

See  Appeal,  ^=s>866,  985;  Assignments  for  Ben- 
efit of  Creditors,  ^=s>318;  Discovery,  ^=>55; 
Divorce,  <S=»213,  222,  2274  Evidence,  <@=>14; 
Justices  of  the  Peace,  <®=:»190;  Mortgages, 
<8=>568;    Pleading,  <©=»258;   Trial,  «g=»109. 

II.   BETAINEB  AND  AUTHOBITT. 

C=»75(l)  (N.Y.Sup.)  A  client  has  the  abso- 
lute right  to  change  his  attorney  at  any  time, 
and  unless  there  is  some  action  or  proceeding 
pending  in  the  courts  no  order  of  the  court 
substituting  one  attorney  for  another  is  nec- 
essary or  proper.— In  re  liebergall,  178  N.  Y. 
S.  857. 


IV.   OOMPENSATIOW  AND  UEEN  OF 
ATTOBNEY. 

(A)  Fees  and  Other  Bemianer»tioii. 

^=9(30  (N.Y.Sup.)  Interests  of  defendant,  who 
sought  to  be  relieved  from  contracts  for  her 
services  as  an  actress,  and  interest  of  film 
company,  desiring  to  engage  her  services,  were 
not  adverse,  and  the  fact  that  plaintiff  was  an 
attorney  for  said  company  at  the  time  he  ren- 
dered services  to  defendant  in  securing  her 
release  from  said  contracts,  and  in  securing 
for  her  a  more  advantageous  contract  at  an 
increased  salary  with  her  old  employer,  did  not 
bar  right  of  recovery  for  services  rendered.— 
Field  V.  Moore,  178  N.  Y.  S.  842. 

An  attorney  may  not  serve  two  masters,  and 
may  not  represent  adverse  interests  or  under- 
take to  discharge  conflicting  duties,  and,  if  he 
attempts  to  do  so,  he  is  not  entitled  to  com- 
pensation from  either  party.— Id. 
^=9 1 47  (N.Y.Sup.)  An  attorney  has  a  right  to 
enter  into  a  contract  fixing  the  amount  of  his 
compensation  at  a  percentage  of  the  amount  to 
be  recovered  in  the  action  or  proceeding,  and 
the  court  will  recognize  and  protect  the  right  to 
such  compensation,  unless  the  attorney  has  for- 
feited it  by  misconduct,  or  the  agreement  was 
induced  by  fraud,  or  the  attorney  has  taken 
some  unconscionable  advantage.— In  re  lieber- 
gall, 178  N.  Y.  S.  857. 

<&=»I58  (N.Y.Sup.)  Where  an  attomev  has  not 
been  dismissed  during  the  pendency  of  the  pro- 
ceeding, he  will  not  be  relegated  to  a  quantum 
meruit  for  recovery  of  his  fee.— In  re  Lieber- 
gall, 178  N.  Y.  S.  857. 

(B)  Uen. 

<e=»  190(2)  (N.Y.Sup.)  Where  judgment  for 
plaintiff  was  satisfied,  without  satisfying  the 
lien  of  plaintiff's  attorney  upon  the  judgment, 
the  satisfaction  of  the  judgment  will  be  set  aside 
to  the  extent  of  the  attorney's  lien. — Weitael  v. 
Schmitt,  178  N.  Y.  S.  429. 
^s»l92(l)  (N.Y.Sup.)  Summary  proceeding  to 
determine  amount  of  attorney's  lien,  under  Ju- 
diciary Law,  §  475,  cannot  be  maintained 
against  a  party  other  than  client,  except  when 
amount  due  is  beyond  dispute;  such  statute 
being  applicable  only  to  disputes  between  at- 
torney and  client— Maier  v.  Maze  Realty  Co.. 
178  N.  Y.  S.  502. 

Where  attorney's  lien  is  sought  to  be  en- 
forced against  party  other  than  client,  and 
amount  due  is  in  dispute,  proper  remedy  is  ac- 
tion in  equity.— Id. 

<g=s»l92(2)  (N.Y.Sup.)  On  petition  to  set  aside 
satisfaction  of  judgment  to  the  extent  of  an 
unsatisfied  attorney's  lien,  court  in  setting  aside 
satisfaction  has  no  authority  to  determine  the 
amount  for  which  judgment  will  be  restored,  but 
will  merely  set  aside  satisfaction  to  the  extent  of 
the  attorney's  lien,  leaving  amount  thereof  to 
be  determined  thereafter  in  an  appropriate  pnv 
ceeding.— Weitzel  v.  Schmitt,  178  N.  Y.  S.  429. 
^s>l92(2)  (N.Y.Sup.)  In  proceedings  to  fix 
the  lien  of  applicant's  attorney,  employed  to 
secure  his  reinstatement  as  a  derk  in  the 
park  department  of  the  city  of  New  York,  evi- 
dence held  insufficient  to  sustain  the  court's 
determination  that  the  attorney's  conduct  bad 
been   such  as  would   vitiate   his  contract   for 
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half    the   back  pay  recovered   by  him.— In  re 
LiebergaD,  178  N.  Y.  S.  857. 

AUTOMOBILES. 

See  Appeal,  ^=>027.  1177;  Bailment,  «=»!; 
Bridges,  «ss>44,  46;  Idvery  Stable  and  Ga- 
TasTB  Keepers;  Master  and  Servant,  ^=:»301, 
302;  Municipal  Corporations,  e=»705,  706; 
Negligence,  <8=»89;    Sales,  «5»392. 

BAIL 
n.  nr  criminai.  prosecutioks. 

«=>79(1)  (N.Y.Sup.)  Where  defendant,  who 
had  been  admitted  to  bail,  was  called  for  trial, 
and  three  witnesses  were  examined  for  the 
people,  which  completed  their  case,  and  mo- 
tion was  made  for  direction  of  acquittal  on 
the  ground  that  the  people  had  failed  to  make  a 
case,  which  motion  was  denied,  and  defendant 
was  continued  on  bail  during  recess  to  enable 
him  to  procure  witnesses,  and  he  failed  to  ap- 
pear in  court  when  it  reconvened  to  continue 
trial,  but  was  subsequently  arrested  in  anoth- 
er state  and  acquitted  on  the  testimony  of  the 
same  witnesses  at  second  trial,  the  people  were 
put  to  the  expense  of  a  retrial,  and  the  surety 
on  the  undertaking  is  not  eutitled  to  refund  of 
the  amount  paid  in  satisfaction  of  judgment  en- 
tered on  forfeiture.— -People  v.  Scopas,  178  N. 
Y,  S.  291. 

BAILMENT. 

See  Appeal,  ^==>1177. 

^!=>\  (N.Y.Sup.)  One  not  connected  with  a 
garage  or  the  owner  of  a  car  kept  thef^'n, 
>vho  took  the  same  out  with  the  intent  of  as- 
sisting another  person  in  obtaining  a  priest 
and  doctor  to  attend  such  other  person's  wife, 
who  was  critically  ill.  was  not  a  bailee,  but 
only  an  interloper.— Niagara  Fire  Ins.  Co.  v. 
Nathan,  178  N.  Y.  S.  450. 

BANKRUPTCY. 

See    Assignments    for    Benefit    of    Creditors; 
Courts,  ^»97. 

X.  OONSTTFUTIONAXi  ANB  STATIT- 
TORT  PROVISIONS. 

C=>4  (N.Y.Sup.)  The  provisions  of  the  federal 
Bankruptcy  Act  are  paramount  to  any  state 
statute.— Brenen  v.  Dahlstrom  Metallic  Door 
Co.,  178  N.  Y.  S.  846. 

m.  ASSIGNMEKT,  ABMIiaSTRATIOH, 
AND  DISTRIBUTION  OF  BANK- 
RUPT'S ESTATE. 

(B)   Aaslflrnment,    and    Title,    Rlflrlitji,    and 
Remedies   of   Trnstee   In   General. 

«=>I40(^)  (N.Y.)  Where  a  contract  for  the 
construction  of  a  school  building  provided  that 
if  the  contractor  should  abandon  the  work  the 
material  could  be  used  by  the  board  of  educa- 
tion in  completing  the  contract,  expenses  to 
be  charged  against  the  contractor  and  deducted 
from  unpaid  balances  due  him,  and  board  of 
education  subsequently,  took  charge  of  the  work 
under  the  contract,  together  with  materials  and 
equipment,    the   material   so    taken    over   con- 
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stituted  a  part  payment  in  reduction  of  the 
contractor's  obligation,  and  was  not  in  any  man- 
ner affected  with  a  hen,  so  that  on  the  con- 
tractor's bankruptcy  four  days  later  the  bank- 
rupt's trustee  had  no  right  of  possession  to  the 
property  so  taken  as  against  the  board  of  edu- 
cation.—Wilds  V.  Board  of  Education  of  Oity 
of  New  York,  125  N.  B.  89,  227  N.  Y.  211. 

V.   RIGHTS,  REBtEBIES,  AND  DIS- 
CHARGE  OF   BANKRUPT. 

«=5>423(1)  (N.Y.Sup.)  Evidence  held  to  justify 
finding  that  defendant  bankrupt,  at  time  of  ob- 
taining loan  from  plaintiff  to  a  third  person, 
was  beneficially  interested,  so  that  plaintiff's 
jndgments  against  defendant,  rendered  in  an  ac- 
tion for  obtaining  property  by  false  representa- 
tions, under  Bankruptcy  Act,  §  17  (U.  S.  Comp. 
St.  i  0601),  were  unaffected  by  defendant's  dis- 
charge, and  improperly  canceled  at  defendant's 
motion  pursuant  to  Debtor  and  Creditor  Law, 
§  150.~IIyland  v.  Fink,  178  N.  Y.  S.  114. 
«=»433(7)  (N.Y.Sup.)  Bankruptcy  Act.  S  67f 
(U.  S.  Comp.  St.  §  9651).  applies  to  executions 
issued  under  Code  Civ.  Proc.  N.  Y.  §  1301.  as  to 
execution  against  wages  being  a  Jien  and  con- 
tinuing levy  upon  wages  due  or  to  become  due, 
and  the  debtors  discharge  in  bankruptcy,  judg- 
ment having  been  duly  proven  and  alloweoL 
frees  the  bankrupt's  salary  from  the  effects  of 
such  execution  in  so  far  as  payments  subse- 
quent to  the  date  of  adjudication  are  concern- 
ed.—Brenen  V.  Dahlstrom  Metallic  Door  Co., 
178  N.  Y.  S.  846. 

BANKS  AND  BANKING. 

See  Attachment,  <&s>291;   Trusts,  <$s»283. 

m.   FUNCTIONS   AND  DEAI«INGS. 
(C)  Deposits. 

€==>I48(1)  (N.Y.Sup.)  Where  name  of  plaintiff 
firm  on  check  forged  by  its  confidential  book- 
keeper, drawn  upon  defendant  bank  to  order  of 
another  bank,  and  deposited  in  such  other  bank 
to  credit  of  plaintiff  and  paid  by  defendant,  was 
a  clumsy  forgery,  which  could  have  been  dis- 
covered by  defendant  in  exercise  of  ordinary 
care,  the  deposit  could  not  be  deemed  a  pay- 
ment to  plaintiff,  where  payment  of  the  forged 
check  enabled  the  bookkeeper  to  cover  up  his 
defalcations.— Stumpp  v.  Farmers*  Loan  & 
Trust  Co.,  178  N.  Y.  S.  811. 
<e=»l48(3)  (N.Y.Sup.)  In  action  by  firm  against 
its.  bank  to  recover  amount  paid  on  a  check 
forged  by  firm's  bookkeeper  on  bank  to  order 
of  another  bank,  deposited  therein  to  firm's 
credit,  and  paid  by  defendant,  proof  that  firm 
regularlv  examined  monthly  statement  render- 
ed to  them  by  such  other  bank,  and  was  de- 
ceived into  thinking  that  accounts  were  cor- 
rect, because  accounts  were  usually  gone  over 
in  presence  of  bookkeeper,  who  manipulated 
examination  so  as  to  throw  firm  off  its  guard, 
did  not  show  firm's  negligence  in  checking 
statements. — Stumpp  v.  Farmers'  Loan  £ 
Trust  Co.,  178  N.  Y.  S.  811. 

BARGE  CANAL  ACT. 

See  Canals,  ^s»17. 
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BASTARDS. 

I.   ZIXEOITIMAOT  IN  OENERAIi. 

^=»3  (N.Y.Sur.)  Where  parents  of  boy,  6  years 
of  age  in  May,  1919,  3  months  before  his  birth 
agreed  to  get  married,  and  mother  knew  that 
father  was  furnishing  a  house,  so  that  they 
might  live  there  as  husband  and  wife,  and  was 
known  by  his  name,  and  bore  him  another  child, 
the  presumption  is  that  boy,  who  is  and  had 
been  living  with  his  maternal  grandparents  in 
same  city  as  his  father,  is  legitimate.— In  re 
Mancini,  178  N.  Y.  S.  57. 

^=»3  (N.Y.Sur.)  The  presumptions  favor  the 
validity  of  a  last  marriage,  of  which  children 
were  born,  and  their  legitimacy.— In  re  Cas- 
sidy's  Estate.  178  N.  Y.  S.  366. 
^c»l2  (N.Y.Sup.)  Son  born  prior  to  ceremonial 
marriage  was  legitimated  by  the  marriage,  not- 
withstanding that  it  was  voidable.— Wolf  v. 
Wolf,  178  N.  Y.  S.  726. 

BEDBUGS. 

See  Landlord  and  Tenant,  <&=>125,  171. 

BENEFICIAL  ASSOCIATIONS. 

See  Insurance,  ^=>64G-754. 

BIGAMY. 

^=»l  (N.Y.Sur.)  Under  Domestip  Relations 
Law,  §S  6,  7,  a  wife  has  a  right  to  marry  again 
after  absence  of  her  husband,  unheard  of,  for 
a  period  of  five  years,  and  after  seven  years 
the  husband  is  presumed  to  be  dead,  and  big- 
amy cannot  be  predicated  of  any  subsequent 
marriage  of  the  wife.— In  re  Gasaidy's  Estate, 
178  N.  Y.  S.  366. 

BILLS  AND  NOTES. 

See  Accord  and  Satisfaction,  <S=s>ll;  Banks  and 
Banking,  <g=»148;  Counties,  <@=p153,  171; 
Mechanics'  Liens.  <©=»211,  213,  291;  Payment, 
«S=»21:  Pleading,  <8=»8;  Sales,  €=>89;  Wills, 
<S=»733. 

Vm.   ACTIONS. 

«=>489(4)  (N.Y.)  In  an  action  on  a  note,  evi- 
dence of  forgery  was  admissible  under  a  denial 
of  execution.— Dougherty  v.  Salt,  125  N.  E.  94, 
227  N.  Y.  200. 

«g=»489(7)  (N.Y.Sup.)  In  action  on  note  dated 
February  28,  1918,  the  offering  for  identification 
of  note  dated  September  2S,  1918,  held  insuffi- 
cient to  sustain  judgment  for  plaintiff.— Morris 
Plan  Co.  of  New  York  v.  Rainess,  178  N.  Y.  S. 
370. 

<©=»41*3(4)  (N.Y.)  Where  the  testimony  of  plain- 
tilT's  own  witness,  speaking  at  plaintilF^s  in- 
8tan»-H,  shows  that  there  was  no  consideration 
for  a  note,  the  mere  fact  that  the  note  con- 
tained the  words  *'value  received"  did  not  raise 
a  question  for  the  jury,  in  view  of  Negotiable 
Instruments  Law,  §  54;  for  the  inference  of 
consideration  to  be  dra^n  from  the  form  of 
the  note  was  completely  rebutted.— Dougherty 
v.  Salt,  125  N.  E.  94,  227  N.  Y.  200. 


BOILER  INSPECTION  ACTS. 

See  Master  and  Servant,  «=»285,  286. 

BONDS. 

See  Attachment,  ^=»261,  278;  Corporations 
^=»C57;  Counties,  ^=»173;  Discovery,  ©= 
41;  Drains,  ^=^32;  Executors  and  Admin- 
istrators, <g=>26,  298;  Infants,  «=»S2:  In- 
junction, ^=^251;  Insurance,  ^=>362;  Sch«>ls 
and  School  Districts,  «=>106;  Trusts,  «=>161. 

n.  GONSTBUOTION  AMD  OPERATION. 

®=:>48  (N.Y.)  Courts  should  look  at  An  under- 
taking and  the  recitals  therein,  and  the  legal 
proceedings  out  of  which  it  grew,  in  order  to 
determine  its  real  consideration  and  conditions. 
—Grafton  v.  U.  S.  Fidelity  &  Guaranty  Co., 
124  N.  B.  742.  227  N.  Y.  162. 

BOUNDARIES. 

I.  DESOBIPTIOir. 

$=»8  (N.Y.Sup.)  Where  only  purpose  of  co- 
lonial patent,  the  description  of  which  did  not 
close,  was  to  make  certain  the  boundaries  of 
patent  previously  given,  the  omitted  boundary 
will  not  be  supplied;  the  straight  line  rule  be- 
ing one  of  necessity,  applied  for  purpose  of 
giving  effect  to  grantor's  intention,  when  that 
mtention  is  obvious,  and  to  prevent  a  nullifi- 
cation of  the  grant.— West  Virginia  Pulp  & 
Paper  Co.  of  Delaware  v.  Peck,  178  N.  Y.  S. 
063. 

BOYCOTT. 

See  Injunction,  ^=>101. 

BREACH  OF  THE  PEACE. 

See  Criminal  Law,  ^=»250. 

BRIDGES. 

See  Canals,  ^=»17. 

n.  REOUIiATION  AND  V8E  FOR 
TRAVEL. 

<$s»37  (N.Y.CtCl.)  Where  guard  gatea  at  the 
approaches  of  a  drawbridge  or  lift  span  were 
impracticable,  because  of  a  trolley  wire,  the 
state's  failure  to  install  them  was  not  neg- 
ligence. The  keeping  of  flagman  or  watchman 
at  each  end  of  such  bridge,  and  the  providing 
of  a  gong  and  also  an  automatic  ringing  bell, 
were  reasonable  and  ample  i>recaution&.--l>ren- 
nan  v.  State,  178  N.  Y.  S.  278. 
<©=>44(1)  (N.Y.Ct.CI.)  Where  a  drawbridge 
crossing  a  canal  was  about  to  be  raised,  and 
before  starting  to  raise  it  an  electric  bell  was 
kept  ringing  from  the  time  of  the  signal  to 
raise  the  bridge  and  until  after  the  automobile 
had  crossed  over  part  of  it,  and  the  claimants 
for  damages  for  personal  injury  were  familiar 
with  the  bridge,  its  manner  of  operation  and 
dangers,  they  were  not  negligent  in  acting  up- 
on the  invitation  and  direction  of  the  flagman 
to  proceed  in  their  automobile  across  the 
bridge.— Drennan  v.  State,  178  N.  Y.  S.  278. 
(@=;=>46(6)  (N.Y.Ct.Cl.)  In  an  action  against  the 
state  for  personal  injuries,  resulting  from  an 
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accident   upon   a    highway   drawbridiie   over   a  RURGL &RY 

canal,  evidence  held  to  fairly  establish  claim-  ouRuu«ni. 

ant's  contention  that,  as  they  approached  the 
bridge  in  their  automobile,  the  flagman  negli- 
gently and  carelessly  signaled  them  to  pass 
over  it,  when  he  knew  it  wate  about  to  be 
raist»d.— Drennan  v.  State,  178  N.  Y.  S.  278. 
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BROKERS. 

See  Pleading,  ^=»64. 

III.   DITTIES  AND  LIABILITIES  TO 
PRINCIPAL. 

C=>-24(1)  (N.Y.Sup.)  Stockbrokers'  agreement 
with  owner  of  stock  deposited  to  protect  mar- 
f^iual  account  to  carry  owner's  account  "for  a 
reasonable  time"  and  "see  her  through"  held 
too  uncertain  from  which  to  find  a  binding  ob- 
lisration,— White  v.  Slayback,  178  N.  Y.  S.  421. 
C=»35  (N.Y.Sup.)  Where  ownere  deposited 
stock  with  stockbrokers  to  protect  marginal 
account,  under  brokers'  agreement  to  make  de- 
mand for  margin  and  give  due  notice  of  the 
time  and  place  of  sale  before  selling  stock 
for  failure  of  margin,  the  sale  of  such  stock  by 
brokers  without  giving  such  notice  constituted 
conversion.—White  v.  Slayback,  178  N.  Y.  S. 
421. 

€:==>38(3)  (N.Y.Sup.)  In  an  action  against  stock- 
brokers for  conversion  of  collateral  stock  de- 
posited for  purpose  of  protecting  marginal  ac- 
count, complaint  held  to  state  a  cause  of  action. 
—White  V.  Slayback,  178  N.  Y.  S.  421. 

IV.   COMPENSATION  AND  LIEN. 

C=>54  (N.Y.Mun.Ct)  A  broker  is  entitled  to 
his  commisBions  when  he  produces  a  purchaser 
n,i.ly,  willing,  and  able  to  buy  realty  upon 
terms  specified  by  the  owner  and  submitted  to 
broker  at  time  of  his-  employment. — Guttman 
V.  J.  H.  M.  Const.  Co.,  178  N.  Y.  S.  443. 
«£=957(1)  (N.Y.Mun.Ct.)  A  broker  is  entitled  to 
his  commissions  when  he  produces'  a  purchaser 
ready,  willing,  and  able  to  buy  realty  upon  terms 
specified  by  the  owner  and  submitted  to  broker 
at  time  of  his  employment,  and  any  subsequent 
modification,  whether  accepted  by  intending 
purchaser  or  not,  cannot  deprive  broker  of  his 
commissions. — (xuttman  v.  J.  H.  M.  (jonst.  Co., 
178  N.  Y.  S.  443. 

Where  a  broker,  suing  to  recover  commissions, 
proved  that  the  proposed  purchaser  was  ready, 
willing,  and  able  to  accept,  and  did  accept,  the 
terms  as  modified  by  the  seller  in  negotiations 
relating  to  the  sale  of  real  property,  the  broker 
was  entitled  to  judgment  in  his  action  for  com- 
missions.— Id. 

V.   ACTIONS  FOR  COMPENSATION. 

€=>86(5)  (N.Y.Sup.)  In  broker's  action  for 
commissions,  evidence  held  to  show  that  t-he  pro- 
cured purchaser  had  sufficient  funds  to  purchase 
on  the  terms  stated  by  defendant  owners. — 
Wright  V.  Blumenfeld,  178  N.  Y.  S.  379. 

BUGS. 

See  Landlord  and  Tenant,  <g=>125,  171. 

BUILDING. 

See  Municipal  Corporations,  ^=»734. 


II.  PROSECUTION  AND  PUNISHMENT. 

<g=337  (N.Y.Sup.)  Evidence  that  tools  sold  to 
defendant  two  days  before  a  burglary  were 
found  on  the  burglarized  premises  is  admissi- 
ble against  defendant.— People  ex  rel.  Pressler 
v.  Warden  of  City  Prison,  178  N.  Y.  S.  311. 
<e=>42(l)  (N.Y.Sup.)  Evidence  that  defendant, 
shortly  after  a  burglary,  is  found  in  the  con- 
scious and  exclusive  possession  of  property 
shown  to  have  been  on  the  burglarized  prem- 
ises, without  other  proof,  warrants  a  convic- 
tion.—People  ex  rel.  Pressler  v.  Warden  of 
City  Prison,  178  N.  Y.  S.  311. 
€=>43  (N.Y.Sup.)  Evidence  that  defendant  had 
conscious  and  exclusive  possession,  shortly  be- 
fore a  burglary,  of  articles  found  on  the  bur- 
glarized premises  directly  after  the  crime  was 
committed,  without  further  proof,  warrants  a 
conviction.— People  ex  rel.  Pressler  v.  Warden 
of  City  Prison,  178  N,  Y.  S.  311. 

BURGLARY  INSURANCE. 

See  Insurance,  ^s>318. 

BUS. 

See  Carriers,  <=s»7. 

CANALS. 

See  Bridges,  ^s»44,  40 ;  Navigable  Waters,  ^=» 
3,  22,  26. 

I.  ESTABLISHMENT,  CONSTRUCTION, 
AND  MAINTENANCE. 

^=»I7  (N.Y.Sup.)  Where  claimant  railroad  was 
compelled  to  raise  bridge  over  Mohawk  river 
to  conform  to  Barge  Canal  Act,  the  state  is 
liable  to  claimant  for  expenses  of  raising 
street  to  grade  established  by  bridge,  as  well 
as  for  damages  paid  to  property  owners  for 
damage  due  to  raising  grade,  though  claimant 
before  raising  grade  entered  into  agreement 
with  village  trustees  to  indemnify  village 
against  all  claims  of  property  owners  for  dam- 
age due  to  change  of  grade.— Delaware  &  H. 
Co.  V.  State,  178  N.  Y.  S.  474. 

CANCELLATION  OF  INSTRUMENTS. 

See  Judgment,  <S=>747;   Lis  Pendens,  ^==>20. 

CARMACK  AMENDMENT. 

See  Carriers,  «s=»177,  184. 

CARRIERS. 

See  Injunction,  ^=»1.37 ;  Replevin,  ^=»4;  Sales, 
«@=»S9,  177;    Shipping,  <8=»139. 

I.  CONTBOI.    AND    REGULATION    OF 

COMMON  CARRIERS. 

(A)  In  General. 

«S=»7  (N.Y.Sup.)  Laws  1919,  c.  307,  amending 
Transportation  Corporations  Law,  §  26,  re- 
stored to  a  considerable  extent  the  jurisdiction 
of  the  Public  Service  Commission  granted  by 
Transportation  Corporations  Law,  §  25,  as  en- 
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acted  in  1913,  of  which  the  commission  has  been 
deprived  by  Laws  1916,  c.  667,  and  gave  every 
village  and  town  the  option  to  bring  itself 
within  the  provisions  of  section  26,  as  amended, 
requiring  from  the  commission  local  consents 
and  certificates  of  public  convenience  and  ne- 
cessity for  the  operation  of  bus  lines.— Niagara 
Gorge  R.  Co.  v.  Gaiser.  178  N.  Y.  S.  156. 

Operator  of  bus  line,  partly  in  village  and 
competing  with  street  railway,  held  to  have  be- 
come a  common  carrier  under  Laws  1919,  c. 
307,  amending  Transportation  Corporations 
Law,  (  26,  so  that  he  was  under  Public  Service 
Commission  Law,  |  53,  requiring  that  he  obtain 
certificate  of  public  convenience  and  necessity 
before  exercising  a  franchise  granted  by  the  vil- 
lage—Id. 

n.   CARRIAGE  OF  OOODS« 
(H)  Limitation  of  laability. 

«8==>I51  (N.Y.City  Ct)  Under  Public  Service 
Commissions  Law,  f  28,  requiring  posting  of 
schedules  of  rates  by  carrier  in  every  station 
or  office,  a  transfer  or  express  company,  sued 
for  loss  of  trunk,  could  invoke  schedule  limi- 
tation of  liability  to  $150  for  each  piece  of 
baggage,  where  such  schedule  was  duly  posted 
in  each  of  its  two  offices  on  main  floor  of 
terminal,  although  not  posted  at  small  movable 
desk  on  mezzanine  floor  of  terminal,  used  by 
defendant's  agent  in  writing  out  baggage  re- 
ceipts, including  plaintiff's  receipt;  such  desk 
not  being  an  "office,"  within  the  statute.— Lev- 
ett  ▼.  Draper,  178  N.  Y.  S.  670. 

(I)   Connectinir  Carriers. 

^=>I77(1)  (N.Y.Sup.)  In  absence  of  a  provision 
making  remedy  under  Carmack  Amendment  (U. 
S.  Comp.  St.  S§  86<Ma,  8604aa)  to  the  Inter- 
state Commerce  Act  exclusive,  and  in  view  of 
proviso  that  it  shall  not  deprive  any  holder  of 
an  initial  carrier's  receipt  or  bill  of  lading  from 
any  remedy  or  right  of  action  under  existing 
law,  the  initial  carrier,  connecting  carrier,  or 
terminal  carrier  may  all  be  held  liable  to  ship- 
per for  damage  caused  by  their  negligence. — 
Pacific  Const  Borax  Co.  v.  Shippers'  Naviga- 
tion Co.,  178  N.  Y.  S.  182. 
^=9184  (N.Y.Sup.)  A  complaint  alleging  that 
an  initial  carrier  delivered  freight  intrusted  to 
it  to  a  connecting  carrier,  not  in  the  good  con- 
dition in  which  it  had  been  received,  showed 
that  damage  was  sustained  on  line  of  the  initial 
carrier,  and  stated  a  cause  of  action  against  it 
under  the  Carmack  Amendment  (U,  S.  Comp. 
St.  §§  8«04a,  8(K)4aa).— Pacific  Coast  Borax 
Co,  v.  Shippers'  Navigation  Co.,  178  N.  Y.  S. 
182. 

Complaint  alleging  that  damage  to  freight 
was  caused  while  in  the  possession  of  the  ini- 
tial carrier,  and  not  setting  forth  what  part  of 
the  damage,  if  any,  was  sustained  on  each  of  the 
two  lines,  did  not  state  a  separate  cause  of  ac- 
tion against  the  connecting  carrier,  in  view  of 
the  Carmack  Amendment  (U.  S.  Comp.  St  §§ 
8604a,  8604aa).— Id. 

IV.  CARRIAGE  OF   PASSENGERS. 

(D)  Personal   luJurlcN. 

C=>286(1)  (N.Y.Sup.)  Laws  1915,  c.  281  (insert* 
ing  words  "cattle  guards"  in  Railroad  Law,  { 


62),  held  not  to  justify  a  railroad  company  in 
exposing  passengers  to  injury  by  guards  at 
street  crossings  alongside  station  grounds.— Ko- 
varik  v.  Long  Island  R.  Co.,  178  N.  Y.  S.  705. 
<8b»286(9)  (N.Y.Sup.)  Defendant  railroad,  wbkh 
placed  cattle  guards  near  its  station,  and  be- 
tween it  and  a  village  highway  crossing,  owed 
duty  of  warning  prospective  passengers  against 
the  danger  of  entering  station  grounds  across 
the  tracks,  especially  where  guards  were  oorereii 
with  snow. — Kovarik  v.  Long  Island  R.  Co.,  ITS 
N.  Y.  S.  705. 

Plain d if.  who  in  going  to  station  to  take  train, 
instead  or  entering  through  passenger  gate, 
started  from  street  crossing  diagonally  over 
tracks,  'Snd  was  injured  by  falling  on  cattl« 
guards,  held  at  least  an  unintentional  trespasser 
without  criminal  intent. — Id. 
^s»298(l)  (N.Y.)  In  a  passenger's  action  against 
a  street  railway  company  for  personal  injuries 
sustained  by  the  sudden  stopping  of  the  car  be- 
fore the  passenger  was  seated,  evidence  that  the 
car  was  suddenly  and  violently  stopped  in  order 
to  avoid  killing  a  boy  upon  the  track  held  not  to 
sustain  a  verdict  for  plaintiff.— Mints  v.  Inter- 
national Ry.  Co.,  124  N.  E.  803,  227  N.  Y.  lUT. 
«=:93I7(4)  (N.Y.Sup.)  In  action  by  plaintiff,  who 
in  going  to  station  to  take  train,  instead  of  en- 
tering through  passenger  gate,  started  from 
street  crossing  diagonally  across  tracks,  and 
was  injured  by  falling  on  cattle  guards,  held, 
that  plaintiff  should  have  been  permitted  to 
show  when  the  cattle  guards  were  installed,  and 
whether  they  were  installed  on  both  sides  of  rht^ 
crossing.— Kovarik  v.  Long  Island  R.  Co.,  ITS 
N.  Y.  S.  705. 

<$s»3l7(9)  (N.Y.Sup.)  In  an  action  by  plaintiff, 
who  in  going  to  station  to  take  train,  instead  of 
entering  through  passenger  gate,  started  from 
street  crossing  diagonally  across  tracks  and  was 
injured  by  falling  on  cattle  guards,  held,  that 
plaintiff  should  have  been  permitted  to  prove 
previous  injuries  to  others. — Kovarik  v-  hong 
Island  B.  Co.,  178  N.  Y.  S.  705. 

CATTLE  GUARDS. 

See  Carriers,  «=»286,  317. 

CENTRAL  PARK. 

See  Municipal  Corporations,  ^=»721. 

CERTIORARI. 

See  Municipal  Corporations,  ^=a218,  621. 

CHAMPERTY  AND  MAINTENANCE. 

<g=5>7(i)  (N.  Y.  Sup.)  A  quitclaim  deed  by 
record  owner  of  land,  who  was  out  of  posses- 
sion, cannot  be  deemed  champertous.  where  thf 
character  of  the  possession  at  the  time  of  the 
execution  of  the  deed  was  not  shown.— Pines  v. 
Traktman,  178  N.  Y.  S.  90. 


CHARGE. 


See  Gas,  ^=:>14» 
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CHARITIES.  1  CONDEMNATION. 

See  Perpetuities,  «=»4 ;   Taxation,  «=>886^. 


OmatttyetM 


I.    CREATIOlf,  EXISTENCE,  AND  VA- 
LIDITY. 

C=»9  (N.Y.)  The  test  of  reasonableness  has  no 
place  as  between  next  of  kin  of  a  testator  and 
a  charitable  trust  provided  for  in  a  will,  and 
the  court  will  not  take  an  estate  from  trustees 
to  bestow  it  upon  next  of  kin  in  disregard  of 
the  express  desires  of  a  testator.— Morris  v.  Ed- 
wards, 124  N.  E.  724,  227  N.  Y.  141. 
€=»H  (N.Y.Sur.)  At  common  law,  disposi- 
tions in  favor  of  poor  relations  are  to  be  rank- 
ed among  charitable  uses,  whenever  they  seem 
to  have  been  treated  as  such  by  the  testator. 
—In  re  Holler's  Estate,  178  N.  Y.  S.  682. 

There  is  no  principle  of  public  policy  pro- 
hibiting the  foundation  of  a  public  charity  by 
way  of  trust  to  care  for  the  poor  relations-  of 
the  founder,  if  the  conveyance  or  limitation  is 
drafted  accurately  in  a  technical  way.— Id. 
^=9 1 6  (N.Y.)  Masses  are  religious  ceremoni- 
als and  come  within  the  religious  or  pious  uses 
which  are  upheld  as  public  charities. — ^Morris 
V.  Edwards,  124  N.  E.  724,«2r7  N.  Y.  141. 
^=>2I(6)  (N.Y.)  A  bequest  of  property  to 
executor  to  say  masses  was  not  void  for  indefi- 
niteness,  although  the  specific  objects  of  the 
charity  were  not  named.— Morris  v.  Edwards, 
124  N.  E.  724.  227  N.  Y.  141. 

CHILDREN. 

See  Infants;  Parent  and  Child;  Railroads,  ^=» 
361. 

CHURCHES. 

See  Religious  Societies. 

CITIES. 

See  Municipal  Corporations. 

COLLATERAL  INHERITANCE  TAX. 

See  Taxation,  «=>867i  900. 

COMMERCE. 

See  Master  and  Servant,  ^=:»365,  403. 

H.    SUBJECTS   OF   BEGUIiATION. 

e=»27(8)  (N.Y.Siip.)  Claimant  millwright, 
while  engaged  at  a  terminus  of  a  run  between 
Vermont  and  New  York  in  ripping  a  piece  of 
timber,  to  be  used,  when  ripped,  in  repairing  a 
caboose  which  had  been  operated  on  the  run 
that  day,  was  not  engaged  in  interstate  com- 
merce.—Fiah  V.  Rutland  R.  Co.,  178  N.  Y.  S. 
439. 

COMMERCIAL  PAPER. 

See  Bills  and  Notes. 

COMMON  UW. 

See  Marriage,  «s>13,  50,  54;   Statutes,  «s>239. 

COMPROMISE  AND  SETTLEMENT. 

See  Accord  and  Satisfaction. 


See  Eminent  Domain. 

CONDITIONAL  SALES. 

See  Sales,  <8s>479. 

CONFUSION  OF  GOODS. 

See  Trusts,  «=>166. 

CONSPIRACY. 

See  Criminal  Law,  ^=»511;  Homicide,  ^s>30; 
Injuncticwa,  ^=»101;  Master  and  Servant,  ^=» 
338,  339 ;   Pleading,  «=»8. 

CONSTITUTIONAL  LAW. 

For  validity  of  statutes  relating  to  particular 
subjects,  see  also  the  various  specific  topics. 

m.   DISTBIBUTION    OF    OOVERlf. 

MENTAIi  POWERS  ANB 

FUNCTIONS. 

(B)  Jvdleial  Powers  and  Punetlons. 

«s»70(3)  (N.Y.Sup.)  Courts  have  nothing  to  do 
with  the  wisdom  of  the  law;  such  questions 
being  for  the  Legislature.—People  ex  rel.  Frank- 
lin Mills  Co.  V.  Collins,  178  nT  Y.  S.  65. 
<&=»70(3)  (N.Y.CtCl.)  The  Legislature  alone 
has  the  power  to  say  what  conditions  it  will 
impose  upon  the  acceptance  by  its  citizens  of 
the  benefits  of  remedial  legislation  which  it 
enacts,  and  courts  cannot  interfere  therewith. 
— Cooper-Snell  Co.  v.  State,  178  N.  Y.  S.  272. 

CONTEMPT. 

See  Divorce,  ^=»277;  Execution,  ^=s>419;  In- 
junction, ^ss>221-223. 

I.  ACTS  OR  CONDUCT  CONSTITUT. 
IN6  CONTEMPT  OF  COURT. 

<S=922  (N.Y.Sup.)  Where  defendant  appealed 
from  an  order  on  plaintifTs  motion  for  judg- 
ment on  the  pleadings,  counsers  having  execu- 
tion issued  subsequent  to  the  granting  of  the 
stay  was  an  attempt  to  enforce  the  order,  and 
clearly  violated  the  stay,  and  was  an  attempt  to 
impair,  impede,  or  prejudice  the  right  of  the 
defendant,  and  renders  plaintiff's  attorney  sub- 
ject to  proceedings  for  contempt.— Fosdick  v. 
Globe  Indemnity  Co.,  178  N.  Y.  S.  855. 

CONTRACTS. 

See  Appeal,  €=>888;  Attorney  and  Client,  ^=» 
130,  147;  Bills  and  Notes;  Champerty  and 
Maintenance;  Corporations,  «=»189,  306,310, 
580,  657;  Covenants;  Damages,  <ft=>62,  123; 
Evidence,  ^=s>442 ;  Frauds,  Statute  of ;  Guar- 
anty; Husband  and  Wife,  «=»51,  138,  278, 
279,281;  Indemnity;  Injunction,  €=>60, 136 ; 
Master  and  Servant,  €=»3,  339,  368;  Part- 
nership, ^=a22;  Patents,  <d=s>216;  Pleading, 
^=>237,  311;  Release;  Sales;  Specific  Per- 
formance; Trial,  «=»26,  159;  Wills,  «=»565; 
Work  and  Labor,  ^=»14. 
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I.   REQUISITES   AND  VALIDITY. 
(A)   Nature  i^nd  BssentlalB  tn   General. 

€=»I0(2)  (N.Y.Sup.)  A^eementB  not  under 
seal,  in  which  the  promises  are  unilateral,  are 
void;  but,  where  there  is  a  consideration  ex- 
pressed in  the  agreement,  it  mapr  be  implied  that 
plaintiff  was  to  render  the  services  for  the  con- 
sideration in  question.— Stadler  v.  Samuels, 
178  N.  Y.  S.  324. 

(B)  Parties,  Proposals,  and  Acceptance. 

^=»28(3)  (N.Y.Sup.)  In  action,  by  one  contract- 
ing to  build  elevated  railroad  structure,  to  re- 
cover on  quantum  meruit,  after  rescission  be- 
cause of  breach  by  a  defendant,  the  original  con- 
tractor, evidence  held  insufficient  to  sustain 
plain tiff^s  burden  to  prove  contract  alleged  in 
complaint,  showing  that  his  bid  was  predicated 
on  the  contract  of  the  railroad  with  the  original 
contractor,  the  drawings  therein  referred  to, 
and  the  drawings  showing  conditions  taken  from 
data  furnished  by  the  various  city  departments, 
etc.— Lewis  v.  New  York  Municipal  Ky.  Corpo- 
ration, 178  N.  Y.  8.  116. 

(D)  Consideration. 

«=S972  (N.Y.Sup.)  While  the  abandonment  of 
a  colorable  claim  advanced  by  one  party  is  con- 
sideration for  the  reciprocal  promise  by  an- 
other, the  claim  must  at  least  be  colorable.— 
Oaruana  v.  Prudential  Spice  Co.,  178  N.  Y.  S. 
401. 

(F)    lieyallty   of  Object   and   of   Consider- 
ation. 

€==>  116(4)  (^N.Y.Sup.)  Where  dairymen  formed 
a  co-operative  association,  later  incorporated, 
their  signed  agreement  to  deliver  all  milk  pro- 
duced by  them  to  it,  except  that  retailed  and 
needed  for  stock  raising  and  family  use,  with 
a  provision  for  liquidated  damages  in  case  of 
breach,  wqs  not  void  as  against  public  policy 
and  in  restraint  of  trade.— Bullville  Milk  'Pro- 
ducers' Ass'n  V.  Armstrong,  178  N.  Y.  S.  61:2. 

n.  CONSTBirCTION  AND  OPERATION. 
(A)  General  Rales  of  Constrnction. 

^=:9l53  (N.Y.Sup.)  In  construing  a  contract 
the  court  must  look  at  the  instrument  as  a 
whole,  and  must  give  effect,  if  possible,  to 
every  part  thereof. — Kroll  v.  Oriental  Nav. 
Corporation,  178  N.  Y.  S.  250. 
^=s»  1 75(2)  (N.Y.Sup.)  Evidence  showing  the 
practical  construction  placed  on  the  agreement 
while  the  parties  thereto  were  working  under 
it  ia  admissible  in  notion  on  it. — O'Neil  v.  Mc- 
Kinley  Music  Co.,  178  N.  Y.  S.  459. 

(C)  Subject-Matter. 

^=>204  (N.Y.Sup.)  Under  publisher's  contract 
with  advertiser,  providing  for  monthly  inser- 
tions of  advertisements,  ^'publisher  to  prepare 
copy,  if  not  furnished  by  advertiser,  previous 
advertisement  to  be  repeated  in  absence  of  new 
copy,"  where  advertiser  furnished  copy  for  the 
original  advertisement,  the  publisher  s  right  to 
recover  under  the  contract  depended  on  repeat- 
ing the  advertisement  of  the  previous  month; 
the  publisher's  right  to  prepare  copy  arising 
only  when  no  copy  at  all  was  furnished  by  the 


advertiser.— Pen  ton  Pub.  Co.  ▼.  American  Oil- 
Refining  Co.,  178  N.  Y.  S.  371. 

V.  PERFORMANCE  OR  BREACH. 

<8=f3l2(l)  (N.Y.Sup.)  Original  contrartor  to 
build  elevated  railroad  structure,  who  sublet  the 
work  to  plaintiff,  suing  to  recover  on  quantmn 
meruit  after  rescission  for  an  alleged  breach, 
held  not  to  have  breached  the  contract  in  the  par 
ticular  alleged,  by  requiring  the  pladDi;  of  pien 
and  their  foundations  in  front  of  existing  curbs. 
—Lewis  V.  New  York  Municipal  Ry.  Corpora- 
tion, 178  N.  Y.  S.  116. 

<S=»3I6(3)  (N.Y.Sup.)  Plaintiff,  suing  to  recover 
on  quantum  meruit  after  rescission,  having  ex- 
pressly grounded  his  attempted  rescission  on  the 
placing  of  the  piers  of  the  elevated  railroad  struc- 
ture which  he  was  to  construct,  and  their  foan- 
dation,  in  front  of  existing  curbs,  can  be  beard 
on  no  other  ground  for  rescission. — ^Lewis  v. 
New  York  Municipal  Ry.  Corporation,  178  N. 
Y.  S.  116. 

CONVERSION. 

See  Trover  and  Conversion. 

^:s>3  (N.Y.Sur.)  'VU^ere  the  personal  estate  of  a 
wife  was  insufficiffit  to  pay  legacies,  and  her 
husband,  the  executor,  contributed  from  bis  own 
pocket  the  difference  between  what  would  have 
gone  to  the  legatees  on  the  theory  of  an  abate- 
ment and  the  amount  the  will  gave,  no  conver- 
sion, of  the  wife's  realty  resulted  from  such  p&jr- 
mont  by  the  executor  husband,  who  was  not 
entitled  on  sucJi  theory  to  commissions  on  the  en- 
tire amount  of  the  estate.— In  re  Rhodes'  Es- 
tate, 178  N.  Y.  S.  782. 

CONVICTS. 

See  Habeas  Corpus,  ^=:»3;   Pardon,  ^=:»2. 

CO-OPERATIVE  ASSOCIATIONS. 

See  Contracts,  ^=>116. 

COPPER. 

See  Landlord  and  Tenant,  €=>161« 

COPYRIGHTS. 

See  Wills,  «=»565. 

CORPORATIONS. 

See  Banks  and  Banking;  Carriers;  Diacoverr, 
<S=»38,  47;  Electricity;  Evidence,  C=>244: 
Executors  and  Administrators,  ^=»122:  Gas; 
Insurance,  ^=»16;  Municipal  Corporations; 
Pleading,  ^=»51,  301;  Railroads;  Relizioos 
Societies,  <g=>21 ;  Sales,  <5=>218 ;  Street  Rail- 
roads; Taxation,  <g=>l(50,  161,  382;  Trust*. 
<@=»217,  218,  272. 

I.   INCORPORATION  ANJ>   ORGAN- 
IZATION. 

€=»I4(2)  (N.Y.Sup.)  A  corporation  cannot  be 
lawfully  authorized  to  practice  dentistry.— In  re 
Lewis,  178  N.  Y.  S.  533. 

Under  Public  Health  Law,  §  203,  subd.  4, 
prohibiting  a  person  from  practicing  dentii^trj 
under  a  corporate,  parlor,  or  trade  name,  pro- 
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Tided  that  legally  incorporated  dental  corpora- 
tions, existing  prior  to  1916,  may  continue  op- 
erating while  conforming  to  the  provisions  of 
the  act,  a  corporation  practicing  dentistry  which 
was  incorporated  prior  to  1916  in  accordance 
with  the  forms  of  law,  is  entitled  to  continue 
the  practice  of  dentist -y,  though  a  corporation 
cannot  be  lawfully  authorized  to  practice  den- 
tistry; the  word  "legal"  referring  to  matters  of 
form,  while  "lawful"  refers  to  matters  of  sub- 
stance.— Id. 

ZV.  CAPrrAI^.  STOCK.  AND  DIVI- 
BENBS. 

(D>  Trajtafer  off  Sharea. 

^=>I20  (N.Y.Sup.)  Where  defendant,  who  was 
vice  president  and  general  manager  of  a  corpo- 
ration, solicited  plaintiff  to  purchase  shares  of 
stock,  and  told  her  that,  if  she  would  buy  the 
stock,  he  would  give  her  the  money  back  at  any 
time  she  wanted  it,  and  on  the  faith  of  such 
promise  plaintifE  paid  for  and  received  an  "in- 
terim certificate,"  calling  for  the  stock,  she  was 
entitled,  on  offering  to  return  the  certificate,  to 
the  return  of  her  money;  the  promise  of  de- 
fendant being  a  personal  one  founded  npon  a 
i^ood  and  sufficient  consideration.—Pfeiffer  v. 
Mansbach,  178  N.  Y.  S.  482. 

V.   MEMBEBS   AND   STOCKHOZiDERS. 

<A)  Rtirhta  and  lilaMlttles  aa  to  Corpora- 
tloa. 

<5=>I8I(7)  (N.Y.CityCt)  Under  Stock  Corpora- 
tion Law,  \  69,  the  owner  of  5  per  cent,  of 
capital  stock  of  a  domestic  corporation,  wheth- 
er a  director  or  not,  upon  written  request  to 
its  treasurer  or  chief  fiscal  officer,  has  abso- 
lute right  to  a  verified  statement  of  corporate 
assets  and  liabilities,  and  irrespective  of  his 
motive,  may  maintain  an  action  against  the 
treasurer  for  the  statutory  penalty  for  his  fail- 
ure to  comply  with  such  request. — Klingen- 
schmidt  v.  Martoccl,  178  N.  Y.  S.  673. 
<£=»I89(11)  (N.Y.Sup.)  Complaint  in  stockhold- 
er's action  against  two  corporations,  alleging 
that  plaintiff  and  another  were  to  be  appoint- 
ed sole  representatives  of  the  new  or  succeeding 
corporation,  without  directly  alleging  that  it 
had  adopted  contract  of  the  old  corporation,  and 
alleging  old  corporation's  delivery  of  stock  in 
new  corporation  to  plaintiff  as  required  by  agree- 
ment, stated  no  cause  of  action  against  either 
corporation.— Lukach  v.  Blair,  178  N.  Y.  S.  8. 

VI.   OFFICERS  AND  AGENTS. 

(A)  Bleotlon  or  Appointment^  Qnallfloa* 
tton»  and  Tenure. 

^s»294  (N.Y.Sup.)  Assistant  manager  of  cor- 
poration, who  has  been  discharged  prior  to  com- 
pletion of  term  for  which  he  was  employed,  be- 
cause of  antagonism  toward  the  president  and 
general  manager,  will  be  enjoined  from  acting 
or  claiming  to  act  as  assistant  general  manager, 
or  from  performing  or  attempting  to  perform 
any  act  or  acts  similar  to  those  performed  by 
him  as  assistant  general  manager  prior  to  his 
discharge.— Henri  Gutmann  Silks  Corporation 
v.  Reilly,  178  N.  Y.  S.  457. 


(B)  Authority  and  Fnnetlona. 

<&=»306  (N.Y.Sup.)  Where  the  promisee  in  a 
corporation's  contract  can  enforce  full  satis- 
faction of  a  judgment  obtained  in  an  action 
against  the  corporation  or  the  breach  of  the  con- 
tract, the  directors,  if  liable  at  all  for  causing 
breach  of  contract,  would  not  be  personally  lia- 
ble.—Lukach  V.  Blair,  178  N.  Y.  S.  8. 

(C)   Rlirlita,  Dntlea,   and   Llabllltlea  aa  to 
Corporation  and  Ita  Membera. 

^=s>3IO(l)  (N.Y.Sup.)  Directors  of  corporation, 
not  parties  to  the  contract,  are  not  liable  to  a 
stockholder  for  having  caused  the  corporation  to 
breach  its  contract  with  another  corporation, 
as  such  an  extension  of  the  doctrine  of  inter- 
fering with  a  contract  right  would  tend  to  leave 
directors  open  to  tort  claims  whenever  the  cor- 
poration had  failed  to  perform  its  contracts.— 
Lukach  v.  Blair.  178  N.  Y.  S.  8. 

Where  a  stockholder  alleged  no  cause  of  ac- 
tion in  tort  against  either  of  two  corporations, 
the  directors  thereof  could  not  be  held  liable 
on  the  theory  that  they  were  point  tort-feasors 
with  either  of  their  corporation  principals  in 
a  breach  by  one  corporation  of  its  contract  with 
the  other.— Id. 

<&»320(1)  (N.Y.Sup.)  Where  the  alleged  wrong- 
ful acts  of  defendant  directors,  so  far  as  they 
injure  the  corporation,  are  such  as  would  give 
it  a  cause  of  action,  a  stockholder  seeking  to 
enforce  its  right  of  action  must  rely  on  a  deriv- 
ative, as  distinguished  from  an  individual  and 
direct,  action,  and  that  wrongs  are  alleged  to 
have  been  the  result  of  a  conspiracy,  does  not 
change  their  essential  character  or  the  charac- 
ter of  the  action.— Lukach  v.  Blair,  178  N.  Y. 
S.  8. 

<@=»323  (N.Y.CityCt.)  In  action  under  Stock 
Corporation  Law,  §  69,  by  stockholder  owning 
5  per  cent,  of  capital  stock  of  domestic  cor- 
poration for  penalty  for  treasurer's  refusal 
to  comply  with  a  written  request  for  a  verified 
statement  of  assets  and  liabilities,  a  separate 
defense  alleging  that  stockholder,  who  was  a 
director,  was  engaged  in  a  competing  business, 
and  had  daily  access  to  books,  and  was  suing 
in  bad  faith,  in  view  of  his  pending  suit  for 
salary,  contrary  to  an  agreement,  was  insuffi- 
cient as  a  matter  of  law.— Klingenschmidt  v. 
Martocci.  178  N.  Y.  S.  673. 

VII.   CORPORATE  POWERS   AKD 
UABIUTIES. 

(D)  Oontracta  and  Indebtedneaa. 

<©=»482(4)  (N.Y.Sup.)  In  a  suit  to  foreclose  a 
mortgage  given  by  a  corporation,  where  the 
averments  of  the  complaint  that  it  was  executed 
in  due  form,  and  that  the  statutory  certificate 
of  consent  of  stockholders  was  adopted,  etc., 
were  not  denied,  allegations  in  the  answer  that 
the  real  purpose  of  the  mortgage  was  to  obtain 
money,  so  that  one  group  of  stockholders  might 
buy  out  others,  held  insufficient  to  show  that 
the  mortgage  was  invalid;  there  being  no  aver- 
ment that  the  mortgagee  knew  of  the  improper 
purpose. — ^Albany  Sav.  Bank  v.  Kingsbury- 
Leahy  Ck>.,  178  N.  Y.  195. 
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IX.  R£INGOBPORATION  AND   RE- 
ORGANIZATION. 

^=>580  (N.Y.Sup.)  Complaint  in  stockholder's 
action  against  two  corporations,  alleging  that 
plaintiff  and  another  were  to  be  appointed  sole 
representatives  of  the  new  or  succeeding  cor- 
poration, without  directly  alleging  that  it  had 
adopted  contract  of  the  old  corporation,  and 
alleging  old  corporation's  delivery  of  stock  in 
new  corporation  to  plaintiff,  as  required  by 
agreement,  stated  no  cause  of  action  against 
either  corporation.— Lukach  v.  Blair,  178  N.  Y. 
S.  8.  . 

XI.  DISSOriTTION  AND  FORFEITURE 
OF   FRANCHISE. 

<S=>599  (N.Y.Sup.)  Though  Business  Corpora- 
tions Law,  §  5,  requires  one-half  of  the  capital 
stock  of  corporations  to  be  paid  within  one  year 
of  incorporation  and  a  certificate  of  that  fnct  to 
be  filed,  and  Stock  Corporation  Law,  §  34,  re- 
quires a  corporation  to  make  and  annually  file 
in  the  office  of  the  secretary  of  state  a  report, 
the  failure  of  a  corporation  to  file  the  certificate 
is  no  ground  for  annulling  its  charter  when 
the  annual  report  has  been  filed  and  the  taxes 
paid  on  the  stock.— In  re  Lewis,  178  N.  Y.  S,  533. 
<&=>6I3(2)  (N.Y.Sup.)  A  proclamation  by  the 
Governor  of  California  w(w  not  necessary  to 
render  operative  a  suspension  of  corporate 
rights  under  the  California  Corporate  License 
Act,  approved  May  11,  1917  (St  Cal.  1017,  p. 
371).— Siegel  v.  Maryland  Casualty  Co.,  178  N. 
Y.  S.  391. 

«=»6r7(l)  (N.Y.Sup.)  Where  the  corporate 
rights  of  a  corporation  were  suspended  by  the 
California  Corporate  License  Act,  approved 
May  11,  1917  (St.  Cal.  1917.  p.  371),  an  assign- 
ment of  a  cause  of  action  during  the  suspension 
was  invalid,  and  the  assignee  could  not  recover 
thereon.— Siegel  v.  Maryland  Casualty  Co.,  178 
N.  Y.  S.  391. 

The  principle  of  estoppel  cannot  be  applied 
against  a  corporation  which  has  undertaken  to 
perform  an  act  after  its  corporate  powers  have 
been  suspended,  and  hence  its  assignee  is  not 
estopped.— Id. 

<8=»6r9  (N.Y.Sup.)  The  California  statute  per- 
mitting directors  or  managers  of  corporations 
which  nave  been  subjected  to  forfeiture  to  have 
full  power  as  trustees  to  settle  the  affairs  of 
the  corporation,  etc.,  has  no  application  to  a 
corporation  whose  rights  have  boon  suspended 
under  the  California  Corporate  License  Act, 
approved  May  11,  1917  (St.  Cal.  1917,  p.  871). 
— Sieffel  v.  Maryland  Casualty  Co.,  178  N.  Y. 
S.  391. 

Assuming  that  the  California  statute,  per- 
mitting directors  or  managers  of  a  corporation 
submitted  to  forfeiture  to  have  full  powers  as 
trustees  to  settle  the  affairs  of  the  corporation, 
applied  to  a  corporation  whose  rights  were  sus- 
pended under  the  California  Corporate  License 
Act,  approved  May  11,  1917  (St.  Cal.  1917,  p. 
371),  an  assignment  of  a  cause  of  action  pur- 
porting to  be  made  by  the  corporation  itself 
would  not  be  valid.— Id. 

Xn.   FOREIGN   CORPORATIONS. 

«g=»657(l)  (N.Y.Sup.)  Where  defendant  execut- 
ed an  undertaking  on  attachment  in  an  action 


brought  by  a  third  person  against  plaintiff  a 
foreign  corporation,  held,  that  recovery  on  the 
undertaking  cannot  be  defeated  on  the  gronnd 
that'  plaintiff  was  doing  business  in  the  state  of 
New  York  without  having  complied  with  Gener- 
al Corporation  Law,  §§  15,  16,  declaring  that 
no  corporation  shall  maintain  an  action  in  the 
state  upon  any  contract  made  by  it  in  the 
state,  unless  it  ^all  have  procured  a  certifi- 
cate, etc.,  for  the  Legislature  could  only  have 
intended  to  bar  actions  on  contracts  made  bj 
a  foreign  corporation  within  the  state,  and 
the  undertaking,  though  contractual  in  its  na- 
ture, cannot  be  considered  an  ordinary  contract 
made  by  a  foreign  corporation  in  the  state— 
Fairmount  Film  Corporation  v.  New  Amster- 
dam  Casualty  Co.,  178  N.  Y.  S.  525. 
^s>662  (N.Y.Sup.)  While  authority  of  foreign 
corporations  to  do  business  in  states  other  than 
that  in  which  they  are  incorporated  may  be  re- 
voked or  terminated,  the  liability  incurred  while 
authorized  to  do  business  in  the  foreign  state 
is  not  limited  to  period  during  which  such  au- 
thority continues.— American  Fidelity  Ca  t. 
Leahy,  178  N.  Y.  S.  511. 

<3=»668(4)  (N.Y.Sup.)  Office  employ^  of  defend- 
ant foreign  corporation  held  not  a  "cashier**  of 
the  company,  to  authorize  service  of  sununons 
on  him,  under  Code  Civ.  Proc.  |  432,  subd.  3.— 
Metropolitan  Bank  of  New  York  ▼.  Baker, 
Hamilton  i&  Pacific  Co-  178  N.  Y.  S.  140. 
«=»668(4)  (N.Y.Sup.)  Under  General  Corpora- 
tion Law,  §  16,  in  force  when  a  foreign  corpo- 
ration, which  had  obtained  authority  to  do  busi- 
ness in  the  state,  and  had  designated  a  person 
on  whom  process  against  it  might  be  served,  at- 
tempted to  surrender  such  authority,  and  such 
person  filed  revocation  of  his  consent,  sum- 
mons against  the  corporation,  in  an  action  on 
a  liability  theretofore  incurred  in  the  state, 
could  be  served  on  the  secretary  of  state. — Saxe 
V.  Sugarland  Mfg.  Co.,  178  N.  Y.  S.  454. 
^=»668(5)  (N.Y.Sup.)  Office  employ^  of  de- 
fendant foreign  corporation,  keeping  in  touch 
with  market  conditions  and  informing  company 
of  his  opinion  in  regard  to  future  prices,  aUo 
obtaining  quotations  and  furnishing  them  to  the 
company,  which  made  all  purchases  and  pay- 
ments itself  from  its  home  office,  held  not  the 
"managing  agent''  of  the  company  within  the 
state,  so  as  to  authorize  service  of  sanunons  ou 
him  under  Code  Civ.  Proc  §  432,  subd.  3.— Met- 
ropolitan Bank  of  New  York  v.  Baker,  Hamil- 
ton &  Pacific  Co.,  178  N.  Y.  S.  140. 
<@=>672(7)  (N.Y.Sup.)  In  an  action  by  a  foreign 
corporation  on  an  undertaking  on  attachment 
executed  by  defendant  in  an  action  brought  by 
a  third  person  against  the  corporation,  the  an- 
swer, which  alleged  that  the  corporation  was 
conducting  business  in  the  state  without  hav- 
ing complied  with  the  provisions  of  Tax  Law, 
S  181,  but  which  alleged  no  facts,  held  insuffi- 
cient to  show  such  a  noncompliance  with  the 
Tax  Law  relating  to  payment  of  license  fees 
by  foreign  corporations  as  to  prevent  the  cor- 
poration from  maintaining  an  action  on  the 
undertaking.— Fairmount  Film  Corporation  ▼• 
New  Amsterdam  Casualty  Co.,  178  N.  Y.  S. 
525. 

^=»69l   (N.Y.Sup.)  A   suspension   of   corporate 
rights  in  California  under  the  California  Corpo- 
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rate  License  Act,  approved  May  11,  1917  (St. 
Cal.  1917,  p.  371),  is  operative  in  New  York, 
so  as  to  prevent  an  action  by  an  assignee  of  a 
cause  of  action,  although  no  decree  has  been 
entered  in  New  York  making  the  suspension 
operative  there.— Siegel  v.  Maryland  Casualty 
Co,,  178  N.  Y.  S.  391. 

COSTS. 

See  Appeal,  ^s:»781;    Assignments  for  Benefit 
of  Creditors,  ^=3>318;  Infants,  «=s>82;  Wills, 

HZ.  PEBSONS,  PROPERTY,  AND 
FITimS  UABUB. 


_  >I03  (N.Y.Sup.)  When  all  the  members  of  a 
class  share  in  the  fund  preserved  or  increased 
by  the  individual  efforts  of  a  member  of  a  class, 
the  member  in  equity  must  be  awarded  his 
costs,  expenses,  and  counsel  fees,  payable  out  of 
the  fund  so  preserved  or  increased,  before  its 
distribution.— In  re  Leon  Mayer,  Inc.,  178  N. 
Y.  S.  86. 

V.   AMOUNT,  RATE,  AND  ITEMS. 

«=>l74(3)(N.Y.Sup.)  In  view  of  Code  Oiv. 
Proc.  §  3256,  a  party  may  include  in  his  cost  bill 
his  necessary  disbursements,  including  those  to 
the  sheriff  for  levy  under  a  valid  execution  on 
a  judgment  reversed  on  appeal,  for  such  amount 
as  the  sheriff  was  entitled  to  under  section 
3307,  subd.  23,  and  defendant  was  entitled  to 
costs  which  he  had .  to  pay  the  sheriff  to  get 
him  out  of  his  place  or  business.— Fosdick  v. 
Globe  Indemnity  Co.,  178  N.  Y.  S.  855. 

VH.   ON  APPEAL  OR  ERROR  AND 

ON  NEW  TRIAL  OR  MOTION 

THEREFOR. 

^=»226  <N.Y.Sup.)  The  defendant,  upon  re- 
versal, was  entitled  to  the  costs  of  an  appeal 
from  a  final  judgment  in  favor  of  plaintiff  as  a 
matter  of  right,  and  the  court  had  no  discre- 
tion to  allow  or  disallow  them,  and  the  allow- 
ance of  costs  on  an  appeal  from  an  order  al- 
lowing plaintiff's  motion  for  judgment  on  the 
pleadings  was  discretionary;  but  such  allow- 
ance on  that  appeal  cannot  be  held  a  limitation 
to  the  right  to  costs  upon  appeal  from  the  judg- 
ment which  was  reversed.— Fosdick  v.  Globe  In- 
demnity Co.,  178  N.  Y.  S.  855. 
^=»236  (N.Y.Sup.)  The  defendant,  on  reversal, 
was  entitled  to  the  costs  of  an  appeal  from  a 
final  judgment  in  favor  of  plaintiff  as  a  matter 
of  right,  and  the  court  had  no  discretion  to 
allow  or  disallow  them,  and  the  allowance  of 
costs  on  an  appeal  from  an  order  allowing 
plaintiff's  motion  for  judgment  on  the  plead- 
ings was  discretionary;  but  such  allowance 
on  that  appeal  cannot  be  held  a  limitation  to  the 
right  to  costs  on  appeal  from  the  judgment 
which  was  reversed.— Fosdick  v.  Globe  Indem- 
nity Co.,  178  N.  Y.  S.  855. 

Vm.   PAYMENT  AND  REMEDIES  FOR 
COLLECTION. 

^=^275  (^^.Y.Sup.)  An  order  granting  defend- 
ant's motion  to  withdraw  its  demurrer,  and  to 
plead  over  after  iudgment  on  the  pleadings  for 
plaintiff,  should  be  conditioned  upon  the  pay* 


ment  of  taxable  costs  to  date,  but  not  upon  ad* 
ditional  costs.— Kips  Bay  Brewing  &  Malting 
Co.  V.  J.  H.  Tooker  Printing  Co.,  178  N.  Y.  S. 

iia 

COUNTERCLAIM. 

See  Setoff  and  Counterclaim. 

COUNTIES. 

IV.  FISCAL    MANAGEMENT,    PITBLIO 

DEBT,  SECITRITIES,  AND 

TAXATION. 

^=:»153  (N.Y.Sup.)  A  county  board  of  supervis- 
ors hsA  no  inherent,  implied,  or  incidental  pow- 
er to  borrow  money  or  to  issue  negotiable  paper 
in  any  manner,  except  in  strict  compliance  with 
the  statute. — People  ex  rcl.  Moody  Engineering 
Co.  V.  HamUton,  178  N,  Y.  S.  7U2. 

Proposal  by  board  of  supervisors  of  Rockland 
county,  after  the  construction  and  furnishing  of 
a  tuberculosis  hospital  at  a  cost  exceeding  the 
amount  fixed  by  the  vote  authorizing  such  ac- 
tion, to  raise  $40,000  by  temporary  loan  not  in- 
cluded in  the  tax  budget,  was  in  violation  of 
General  Municipal  Law,  §  5,  so  that  county 
treasurer  was  justified  in  refusing  to  honor 
board's  drafts,  and  an  application  by  holder  for 
a  peremptory  writ  of  mandamus  to  compel  their 
payment  must  be  denied.— Id. 
^=s>l71  (N.Y.Sup.)  A  county  board  of  supervis- 
ors has  no  inherent,  implied,  or  incidental  power 
to  borrow  money  or  to  issue  negotiable  paper  in 
any  manner,  except  in  strict  compliance  with 
the  statute.— People  ex  rel.  Moody  BiUgineering 
C^o.  v.  Hamilton,  178  N.  Y.  S.  702. 
$:5»I73(2)  (N.Y.Sup.)  Where  board  of  supervis- 
ors of  Kockland  county,  in  compliance  with 
County  Law,  $  45,  as  amended  by  Laws  1915,  c. 
182,  after  adoption  of  proposition  by  voters  to 
the  amount  of  $50,000,  purchased  real  property 
and  built  and  equipped  a  tuberculosis  hospital 
at  a  greater  expense,  its  issuance  of  bonds  to 
amount  of  $80,000,  the  proceeds  of  which  had 
been  expended,  was  legal,  ana  it  had  power  to 
raise  an  additional  $40,000,  if  necessary,  but 
could  only  raise  it  by  a  bond  issue  as  provided 
in  section  45  (subd.  3).— People  ex  rel.  Moody 
Engineering  (X  y.  Hamilton,  178  N.  Y.  S.  702. 

COURT  OF  CLAIMS. 

See  states,  «=s9l84. 

COURTS. 

See  Aliens,  <J=»67;  Arbitration  and  Award  J&» 
57;  Contempt:  Criminal  Law,  ^=»250:  Dep- 
ositions, ^=»2d;  Discovery,  ^=»30*  Execu- 
tors and  Administrators,  ^=s>469;  Jury,  ^=> 
25;  Justices  of  the  Peace;  Lis  Pendens,  ^=» 
20;    Marriage,  <S=>82;    States,   <@=>184. 

n.  ESTABLISHMENT,    ORGANIZA- 
TION,  AND   PROCEDITBE  IN 
GENERAL, 
(A)  Creation  and  Conatttntton,  and  Covrt 
OlllcerB. 

«=»55  (N.Y.Sup.)  Under  Inferior  Criminal 
Courts  Act,  §  9C,  providing  for  the  removal  of 
"chief  probation  officer  or  any  probation  offi- 
cer," a  deputy  cliief  probation  officer  of  City 
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Magistrate's  Court  of  the  City  of  New  York 
may  be  removeil  at  pleasure  of  the  appointing' 
power;  the  omission  to  specifically  include  dep- 
uty chief  probation  officers  not  indicating  legis- 
lative intent  to  omit  them  or  to  design  that 
method  of  their  removal  is  under  Greater  New 
York  Charter,  §  1543.— McKay  v.  McAdoo,  178 
N.  Y.  S.  207. 

(B)   Terms,  Vacations,  Plaoe  and  Time  of 

Holding  Court,   Coarthoaaea,   and 

Accommodations. 

«=S964(5)  (N.Y.)  The  statement,  in  proclama- 
tion of  Governor  calling  Extraordinary  Special 
and  Trial  Term  of  Supreme  Court  pursuant  to 
Judiciary  Law,  |  153,  of  the  purpose  of  the 
term,  does  not  enlarge  or  diminish  the  rights 
of  litigants.— Saranac  Land  &  Timber  Co.  v. 
Roberts.  125  N.  E.  102,  227  N,  Y.  188. 
^=^68  (N.Y.)  Extraordinary  Special  and  Trial 
Term  called  pursuant  to  Judiciary  Law,  I  153, 
and  which  granted  new  trial,  but  denied  mo- 
tion to  set  aside  consent  of  defendant  that  ac- 
tion be  tried  by  a  referee,  could,  though  day 
to  which  term  had  been  adjourned  had  been 
permitted  to  pass  without  further  adjournment, 
consider  the  appointment  of  a  new  referee,  a 
matter  remitted  by  Court  of  Appeals,  since 
Special  Term  remained  in  existence  for  pur- 
pose of  deciding  motion  theretofore  made,  in 
view  of  Code  Civ.  Proc.  «  45,  Const,  art.  6,  §  2, 
and  Judiciary  Law,  <  84.— Saranac  Land  & 
Timber  Co.  v.  Roberts,  125  N.  B.  102,  227  N. 
Y.  188. 

When  a  term  of  court  is  ended  for  new  and 
further  business,  it  may  be  deemed  continued 
for  the  purpose  of  deciding  cases  and  matters 
finally  submitted  to  it  during  its  regular  and 
formal  sittings.— Id. 

(D)     Rnles     of     Decision,      Adjvdlcatloas, 
Opinions,  and  Records. 

^==>92  (N.T.Sur.)  Dicta  of  either  foreign  or 
domestic  courts,  however  Tespoctable,  are  not 
adjudications.- In  re  Green's  Estate,  178  N. 
Y.  S.  353. 

«=>97(5)  (N.Y.Sup.)  The  provisions  of  the 
federal  Bankruptcy  Act  (U.  S.  Comp.  St.  §| 
9585-9656}  are  paramount  to  any  state  stat- 
ute, and  the  courts  of  New  York  have  always 
recognized  and  followed  decisions  of  federal 
courts  construing  it,  dealing:  with  ouestions 
arising  under  that  act,  even  if  in  connict  with 
New  York  decisions. — Brenen  v.  Dahlstrom 
Metallic  Door  Co..  178  N.  Y.  S.  846. 
<S=>99(2)  (N.Y.Sup.)  On  motion  for  further  bill 
of  particulars,  court  cannot  base  refusal  on  suf- 
ficiency of  pleading,  which  would  virtually  set 
aside  previous  order,  unappealed  from,  requir- 
ing a  bill  of  certain  particulars.— Groin ick  v. 
Mutual  Ufe  Ins.  Co.  of  New  York,  178  N.  Y,  S. 
176. 

<8=»II6(1)  (N.Y.Sup.)  The  Supreme  Court  has 
no  control  over  the  records  of  County  Court  of 
Kings  County,  and  cannot  correct  errors  in  such 
records,  assuming  them  to  exist— In  re  Good- 
man, 178  N.  Y.  S.  409. 

XV.   OOVRTS    OF   LIMITED   OR   INFE- 
RIOR JURISDICTION. 

<S=»  189(7)  (N.Y.Sup.)  Under  Municipal  Court 
Code,  I  78,  providing  that  "pleadings  shall  con- 


sist of  a  complaint  and  answer,  and,  when  or- 
dered, a  reply,"  and  section  87,  autfaorizin? 
court  to  order  written  reply  to  a  counterdaim, 
the  Municipal  Court  has  no  power  to  order  a 
reply  to  several  defenses  set  up  in  answer; 
the  ordering  of  replies  being  limited  to  coun- 
terclaims only,  notwithstanding  section  ll>.— 
Kern  v.  Caledonian  Ins.  Co.  of  Scotland,  178 
N.  Y.  S.  340. 

<S=»I90(2)  (N.Y.Sup.)  Order  of  Municipal 
Court,  requiring  plaintiff  to  file  a  reply  to  sev- 
eral defenses  set  up  in  answer,  is  appealable, 
under  Municipal  Court  Code,  §  154,  snbd.  S: 
the  Municipal  Court  having  no  power  to  mike 
such  an  order. — ^Kem  ▼.  Caledonian  Inai  Co. 
of  Scotland.  178  N.  Y.  S.  340.  ^ 

V.   COURTS  OF  PROBATE  JURISDIC* 
TION. 

€xs>20i  (N.Y.Sur.)  Where,  on  judicial  aettlement 
of  the  account  of  proceedings  of  executors  and 
testamentary  trustees,  it  is  claimed  that  assign- 
ment of  vested  remainder  is  void,  because  usuri- 
ous, surrogate  has  jurisdiction  to  pass  upon  va- 
lidity of  assignment  and  existence  of  usury: 
the  proper  method  of  raiaing  the  issue  in  such 
case  being,  in  view  of  Code  Civ.  Proc.  H  521, 
2519,  for  the  respondents  who  urge  usury  in 
their  answers  to  serve  their  pleadings  with 
cross-notice  upon  other  parties  who  may  be  af- 
fected by  adjudication  of  such  issue,  and  for 
court  thereupon  to  set  date  for  hearing.— In  re 
Phraner,  178  N.  Y.  S.  768. 
^=:>20l  (N.Y.Sur.)  While  the  act  of  1914  (Laws 
1914,  c.  443),  by  the  enactment  of  Code  Civ. 
Proc.  I  2510,  extended  and  enlarged  the  powers 
of  the  surrogate,  the  Surrogate  Court  is  without 
jurisdiction  to  determine  the  claim  of  an  exec- 
utor that  a  second  mortgage  executed  by  testa- 
trix in  the  course  of  an  exchange  of  property 
was  obtained  by  fraud;  it  appearing  that  th'^ 
parties  to  the  original  transaction  were  not  be- 
fore the  court.— In  re  Whittemore,  178  N.  Y.  S. 
780. 

^si>202(4)  (N.Y.Sur.)  In  the  absence  of  legisla- 
tive restrictions  on  the  exercise  of  its  power, 
the  Surrogate's  Court,  without  regard  to  lapse 
of  time,  may  vacate  a  decree  void  for  lark  of 
jurisdiction.— In  re  Tucker's  Estate,  178  N. 
Y.  S.  446. 

<&»202(5)  (N.Y.Sup.)  Under  Code  Cir.  Proc. 
I  2763,  where  an  appeal  from  a  Surrogate'.^ 
decree  is  taken  on  the  facts,  the  Supreme  Court 
is  not  solely  a  court  of  review,  but  has  the  sam^ 
power  to  decide  questions  of  fact  that  the  sur- 
rogate had,  and  in  its  discretion  may  receive 
further  testimony  or  documentary  evidence,  and 
appoint  a  referee.— In  re  Friedlander,  178  N. 
Y.  S.  50. 

Vm.   OONOVRRENT  AND  GONFUCT* 

ING   JITRISDICTIOll,  AND 

GOMITT. 

(A)   Counts   of    Same    State,    and    Traaafer 
of  Caasea. 

€=»480(1)  (N.Y.Sup.)  In  action  by  executors 
and  trustees  under  a  will  for  an  accounting  and 
for  court's  approval  of  their  acts,  nyiking  all 
interested  parties  defendants,  the  court,  having 
acquired  plenary  jurisdiction  of  parties  and  sub- 
ject-matter, will  restrain  prosecution  of  a  sep- 
arate proceeding  for  removal  of  a  trustee,  as  a 
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motion  in  such  action  for  his  removal,  being  in- 
cidental and  ancillary,  would  come  clearly  with- 
in sound  rule  that,  if  full  relief  can  be  had  in 
one  suit,  no  other  shall  be  allowed. — Gould  v. 
Gould,  178  N.  *Y.  S.  37. 

^=>48l  (X.Y.Sup.)  In  an  action  bejrun  in  Kinjjs 
county,  in  which  an  order  was  entered  for  the 
^examination  of  defendants  before  trial,  such 
examination  to  be  held  in  New  York  county,  in 
"Which  the  defendants  resided,  heM  that,  as  the 
judge  before  whom  such  examination  is  held 
sits  as  a  judge  out  of  court,  under  Code  Civ. 
Proc.  5  873.  such  judge  could  not,  under  sections 
772,  769,  vacate  the  order  entered  by  the  court 
of  Kings  county  .—Palmer  v.  Botary  Realty  Co., 
178  X  Y.  S.  461. 

COVENANTS. 

See  Injunction,  ^=»186;   Landlord  and  Tenant, 
«=>134. 

m.   PERFOBMAHCE   OR  BREACH. 


_  >I00(1)  (N.Y.Sup.)  The  rule  that  purchaser 
ia  not  compelled  to  accept  a  title  in  doubt  be- 
cause of  the  questionable  effect  of  a  restrictive 
covenant,  does  not  apply  to  a  case  where  pur- 
chaser sues  to  recover  for  breach  of  warran- 
ty money  paid  under  a  contract  referring  to 
restrictive  covenants  and  warranting  that  they 
do  have  the  effect  of  preventing  the  main- 
taining of  a  certain  kind  of  building  on  the 
premises,  for  in  such  case  the  only  question 
is  whether  the  warranty  is  breached.— Gold- 
stein V.  Hirsh,  178  N.  Y.  S.  326, 

Where  contract  for  sale  of  realty  referred 
to  restrictive  covenants,  which  intending  ven- 
dor warranted  did  not  prevent  a  garage  on  the 
premises,  the  intending  purchaser,  it  being 
conceded  that  erection  of  a  garage  may  be 
lawfully  permitted  under  Zoning  Ordinance,  § 
7,  subd.  (c),  may  not  maintain  action  for  mon- 
ey paid  under  contract,  on  ground  of  breach 
of  warranty.— Id. 

<©=>I03(2)  (N.Y.Sup. >  A  '  restrictive  covenant, 
prohibiting  any  "omnibus,  livery,  or  cow  stable, 
*  ♦  *  or  other  dangerous,  noxious,  un- 
wholesome, or  offensive  establishment,  trade, 
calling,  or  business  offensive  to  the  neighbor- 
hood, being  made  in  1850,  and  repeated  in 
subsequent  deeds  in  1852  and  1853,  and  re- 
ferrea  in  deeds  down  to  1898,  is  not  in  view 
of  changed  conditions,  violated  by  erecting  a 
garage;  it  not  being  a  "stable,"  nor  a  "danger- 
ous, noxious,  unwholesome,  or  offensive  estab- 
lishment, trade,  calling,  or  business  offensive 
to  the  neighborhood."— Goldstein  v,  Hirsh,  178 
N.  Y.  S.  325. 

CREAMERIES. 

See  Contracts.  ^=s»116. 

CRIMINAL  UW. 

See  Animals.  ^=»35^  Bail,  ^=>79;  Bigamy; 
Burglary;  Extradition;  Food,  €=^0,  15;  Eta- 
beas  Corpus,  ^=s>3;  Homicide;  Husband  and 
Wife,  ^=»304;  Indictment  and  Information; 
Infants,  ^=s>16;  Injunction,  <$=>102;  Lar- 
ceny; Pardon;  Perjury;  Rape,  ^=s>54; 
Schools  and  School  Districts,  ^=:>160. 

178N.Y.S.-60 


I.   HATURE  AND  EliEBIENTS   OF 

GRIME  AND' DEFENSES 

IN  GENERAL*. 

^=»43  (N.Y.Sup.)  A  judgment  in  New  York, 
declaring  a  certain  marriage  void  from  its  in- 
ception, while  not  rendering  the  marriage  in- 
operative for  all  purposes,  at  least  relieved 
plaintiff  husband  from  obligation  to  support  his 
wife  at  any  place  or  at  any  time  subsequent 
to  the  marriage,  and  husband  could  not  after 
its  rendition  be  properly  indicted  in  New  Jer- 
sey for  deserting  his  wife  prior  to  its  entry, 
notwithstanding  Domestic  Relations  Law,  §  7, 
and  Code  Civ.  Proc.  §  1754.— People  ex  reL 
Plumley  v.  Higgins,  178  N.  Y.  S.  728. 

III.  PARTIES   TO   OFFENSES..  . 

«=3»59(1)  (N.Y.Sup.)  To  be  an  "accomplice"  one 
must  be  so  connected  with  a  crinie  that  at  com- 
mon law  he  might  have  been  convicted,  either 
as  a  principal  or  as  an  accessory  before  the 
fact.— People  v.  VoUero,  178  N.  Y.  787. 

VIII.  PREIiimNARY  COMPUkINT,  AF» 
FIDAVIT,  WARRANT,  EXABffl- 
NATION,  COBIMITMENT,  AND 
SUMMARY  TRIAL. 

<@=:>226  (N.Y.Sup.)  Whether  the  facte  stated 
in  an  information  would  Support  a  conviction 
is  not  the  question  for  the  magistrate  to  decide. 
—People  ex  rel.  Pressler  v.  Warden  of  City 
Prison,  178  N.  Y.  S.  311. 
<&S9250  (N.Y.Gen.Sess.)  On  proof  that  defend- 
ant, while  a  passenger  on  a  train  en  route  to 
New  York  City,  uttered  certain  seditious  re- 
marks, the  Magistrate's  Court  in  that  city,  be- 
fore whom  he  was  charged  with  disorderly  con- 
duct tending  to  a  breach  of  the  peace,  in  viola- 
tion of  New  York  City  Consolidation  Act  1882, 
9{  1458,  1459,  had  no  jurisdiction  to  summarily 
adjudge  defendant  guilty  and  impose  sentence, 
under  Code  Cr.  Proc.  §  137,  giving  jurisdiction 
to  courte  of  any  county  through  which  train 
passes  if  a  crime  is  committed  on  a  railway 
train,  etc. ;  as  disorderly  conduct,  tending  to 
a  breach  of  the  peace,  is  not  a  "crime."— Peo- 
ple V.  Lowendahl,  178  N.  Y.  S.  65. 

Where  city  magistrate  had  no  jurisdiction, 
under  Code  Cr.  Proc.  §  137,  a  case  ot«  dis- 
orderly conduct  tending  to  a  breach  of  the 
peace,  in  violation  of  New  York  Consoli- 
dation Act  1882,  §§  1458,  1459,  based  on  de- 
fendant's seditious  remarks  on  a  train  en  route 
to  New  York  City,  the  magistrate  should  have 
entertained  a  complaint  for  disorderly  conduct 
under  Penal  Law,  §  720,  making  it  a  misde- 
meanor to  use  disorderly  language  annoying 
passengers  on  railroads,  etc.,  for  purpose  of 
holding  him  for  trial  in  Court  of  Special  Scs- 
sions.- Id. 

X..  EVIDENCE. 

(J)   Testtittony   of  Accomplices  and  Code- 
fendants. 


10  (N.Y.Sup.)  Code  Cr.  Proc.  §  399,  re- 
quiring corroboration  of  accomplice  testimony 
to  warrant  a  conviction,  extends  to  proceedings 
before  the  grand  jury  which  found  the  indict- 
ment in  view  of  Code,  (  258.— 'People  v.  Vol- 
lero,  178  N.  Y.  S.  787. 
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«=»5II(10)  (N.Y.Sup.)  In  a  prosecution  for 
murder  growing  out  of  an  alleged  conspiracy  to 
kill  six  men,  three  of  whom  were  murdered, 
the  testimony  of  an  accomplice  to  such  crime 
was  insufficient  to  corroborate  that  of  a  con- 
fessed accomplice,  under  Code  Cr.  Proc.  9  899. 
-People  V.  VoUero,  178  N.  Y.  S.  787. 

Corroboration  of  testimony  of  an  accomplice, 
necessary  under  Code  Cr.  Proc.  $  399,  to  a  con- 
viction, is  subject  to  the  exception  that  the  fact 
that  if,  on  trial  of  an  indictment,  two  accom- 
plices testify  as  to  defendant's  guilt,  instead  of 
one,  is  not  a  corroboration,  and  in  such  a  case 
it  requires  the  same  amount  of  other  evidence 
to  connect  the  defendant  with  the  crime  as  if 
but  one  accomplice  testified,  in  order  to  estab- 
lish his  guilt— Id. 

Corroboration  by  independent  evidence  is  not 
dispensed  with,  where  several  accomplices  tes- 
tify against  accused,  as  the  accomplices  are  not 
deemed  to  corroborate  each  other,  so  that,  where 
one  was  not  only  an  accomplice  in  fact,  but  on 
the  testimony  of  a  confessed  accomplice,  was 
an  accomplice  at  law,  his  testimony  was  whol- 
ly ineffective  to  corroborate  the  testimony  of 
the  confessed  accomplice.— Id. 

SIX.   TRIAL. 

(F)   ProTinee   of  Court  and  Jury  In  (3en- 
,eral. 

e=»74l(l)  (N.Y.Sup.)  Whether  the  evidence  as 
matter  of  law  is  sufficient  to  exclude  reasonable 
doubt  of  defendant's  guilt  is  a  matter  for  the 
court  to  decide.— People  v.  Connelly,  178  N. 
Y.  S.  1. 

(O)   NecessItT,  Reqnlsttea,  and  Snfllclency 
of  Instrnctlons. 

^s»822(l)  (N.Y.Sup.)  The  rule  that  a  charge 
must  be  considered  as  a  whole,  and  its  rorr  ct- 
ness  is  not  to  be  resolved  upon  isolated  parti, 
is  applicable,  where  it  can  be  seen  with  reason- 
able certainty  that  error  in  isolated  parts  nei- 
ther misled  the  jury  nor  influenced  the  verdict. 
—People  V.  Abraitis,  178  N.  Y.  S.  255. 
<&=>829(12)  (N.Y.Sup.)  The  rule  that  a  charge 
must  be  considered  as  a  whole,  and  its  cor- 
rectness is  not  to  be  resolved  upon  isolated 
parts,  is  applicable  where  it  can  be  seen  with 
"reaisonable  certainty"  that  error  in  isolated 
parts  neither  misled  the  jury  nor  influenced 
the  verdict,  and  the  court's  instruction  on  cor- 
roborative evidence  held  not  to  cure  the  harm 
of  its  refusals  of  defendant's  instructions  on 
corroboration  of  comnlainant  in  a  pros  cntion 
for  rape.— People  v.  Abraitis,  178  N.  Y.  S.  255. 

Xm.   MOTIONS  FOR  NEW  TRIAL. 

<S=>945(1)  (N.Y.Sup.)  In  prosecution  for  mur- 
der growing  out  of  a  conspiracy  of  one  gang  to 
kill  six  members  of  another  gang,  where  a  wit- 
ness for  prosecution,  in  corroboration  of  a  con- 
fessed accomplice,  was  an  accomplice,  but  was 
not  so  treated  by  parties  or  by  conrt,  and  was 
subsequently  indicted,  a  motion  for  new  trial, 
under  Code  Cr.  Proc.  f  465,  subd.  7,  for  new- 
Iv  discovered  evidence,  would  be  granted,  as  a 
different  verdict  would  be  probable  after  his 
relation  to  the  offense  became  known,  in  view 
of  the  trial  proceeding8.--People  v.  VoUero,  178 
N.  Y.  S.  787. 


^s»949(l)  (N.Y.Sup.)  Defendant's  motion  for  a 
new  trial,  after  his  conviction  of  murd«r  in  the 
first  degree  had  been  affirmed  by  the  Court  of 
Appeals  by  a  divided  court  and  without  opin- 
ion, under  Code  Cr.  Proc.  {  542,  baaed  upoa 
section  465,  subd.  7,  authorizing  a  new  trial 
where  defendant  on  another  trial  can  produce 
evidence  which  would  probably  change  the  re- 
sult after  a  showing  of  due  diligence,  held  solE- 
cient  in  form  to  authorize  the  grant  of  a  new 
trial.— People  v.  VoUero,  178  N.  Y.  S.  787. 

XV.  APPEAL  AND  ERROR.  AND 
CERTIORARI. 

(A)  Fom    of   RemedTt    JnrlaAletlon,    aa4 
Rlsbt  of  Revlo'vr. 

<S=>l023a3)  (N.Y.Sup.)  On  a  nradon  for  new 
trial  in  a  prosecution  for  homicide,  after  af- 
firmance of  a  conviction  by  the  Court  of  Ap- 
peals by  a  divided  court  and  without  opinion, 
under  Code  Cr.  Proc.  $  542,  the  dectaion  of  a 
justice  of  the  Supreme  Court  on  defendant's 
motion  for  a  new  trial  on  the  ground  of  newly 
discovered  evidence  is  final  and  unappealable, 
either  by  defendant  or  by  the  people. — People 
V.  VoUero,  178  N.  Y.  S.  787. 

(G)    Review. 

€=»!  169(10)  (N.Y.Co.Ct.)  In  prosecution  of  a 
father  under  Education  Law,  I  G24^  for  failure 
to  send  his  children  to  school  where  the  <  dIv 
permissible  defense  was  that  they  were  not  in 
proper  physical  and  mental  condition,  admis- 
sion of  evidence  for  people  in  rebuttal  as  to 
what  was  done  at  a  school  meeting,  against  ob- 
jection that  minutes  were  the  best  evidence,  and 
that  other  children  living  as  far  away  as  defend- 
ant's children  attended,  and  as  to  transportation, 
etc.,  was  harmless,  under  Code  Cr.  Proc  I  764. 
where  defendant's  evidence  was  immaterial,  be* 
cause  constituting  no  defense;  and.  if  dereLH- 
ant's  evidence  was  material,  the  People's  evi- 
dence w^as  proper  in .  rebuttal.— People  v.  Him- 
manen,  178  N.  Y.  S.  282. 

XVII.  PtriflSHlCEltT     ANB     PREVEH- 
TION  OF  CRIME. 

<$=»  1206(3)  (N.Y.Sup.)  Laws  1919,  c.  410, 
amending  Penal  Law,  (  2193,  which  provides 
that  time  spent  by  person  convicted  of  crime 
in  prison  or  jail  prior  to  conviction  and  befttre 
sentence,  shall  be  calculated  as  part  of  the 
sentence,  whether  it  be  indeterminate  or  for  a 
definite  term,  should,  in  view  of  its  remedial 
and  beneficial  effect,  be  given  a  retroative  con- 
struction, so  as  to  apply  to  one  convicted  pri- 
or to  enactment,— People  ex  rel.  Gabriel  v. 
Warden  of  New  York  County  Penitentiary. 
Wards  Island,  178  N.  Y.  S.  595. 
€s>l2l6(l)  (N.Y.Sup.)  The  courts  always  have 
had  the  discretionary  power  to  take  into  ac- 
count the  time  spent  in  prison  awaiting  trial 
in  fixing  the  punishment.— People  ex  rel.  Gabri- 
el v.  Warden  of  New  York  County  Penitentiarr. 
Wards  Island,  178  N.  Y.  S,  595. 

CUSTOMS  AND  USAGES. 

See  Principal  and  Agent,  ^s»l(>4,  119. 
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temporary  administration.— In  re  Chancellor's 
Estate,  178  N.  Y.  S.  832. 


DAMAGES. 

See  Appeal,  ^=>1177;  Eminent  Domain,  ^=» 
153;  Evidence,  ^=»323;  Injunction.  <S=»251; 
Libel  and  Slander,  <e=>120:  New  Trial,  «=» 
76;    Sales,  <&=>150,  372,  4lS;   Trial,  <S»26. 

m.   GROITNDS   AND  SUBJECTS   OF 
«      COMPENSATORY   DAMAGES. 

(B)   Airvravation*  Mttlffation,  and  Redac- 
tion of  Loss, 

<d=»62(4)  (N.  Y.  Sup.)  Injured  party  to  con- 
tract 18  not  required  to  make  extraordinary 
effort  to  save  party  in  default  from  damage; 
a  reasonable  effort  being  sufficienL—Salembier, 
Levin  &  Co.  v.  North  Adams  Mfg.  Co.,  178  N. 
Y.  S.  «07. 

VI.  MEASURE   OF  DAMAGES. 
(C)  Breacli  of  Contraot. 

^=s>\23  (N.Y.Sup.)  In  an  action  for  breach 
of  warranty  in  failing  to  dye  skins  in  accord- 
ance with  contract,  plaintiffs,  having  elected  to 
sue  on  the  contract,  not  in  disaffirmance,  must 
credit  defendants  with  the  contract  price  of  the 
work,  and  cannot  recover  undimmished  the 
difference  between  the  market  value  of  the  skins 
as  delivered  to  defendants  and  their  market 
value  had  they  been  dyed  in  accordance  with 
the  contract— Miller  v.  Windholtz,  178  N.  Y. 
S.  4. 

Vn.   INADEQUATE    AND    EXCESSIVE 
DAMAGES. 

<@=:>  132(7)  (N.Y.Sup.)  Where  eminent  clergy- 
man fell  in  nighttime  by  stepping  into  open 
space  on  defendant's  unlighted,  unguarded  el- 
evated railroad  stairs  to  a  station,  where  a 
step  was  out,  and  fractured  his  right  wrist  and 
his  hip  bone,  resulting  in  a  permanent  limp  and 
a  permanent  impairment  of  motion  in  hand  and 
wrist,  though  able  to  write  without  substan- 
tial physical  restriction  and  to  follow  his  voca- 
tion, and  incurred  $2,000  expenses,  without  loss 
of  salary,  a  verdict  of  $48,000  was  excessive, 
and  under  Code  Civ.  Proc.  §  999,  would  be  re- 
duced to  $30,000.— Melish  v.  New  York  Consol. 
R.  Co.,  178  N.  Y.  S.  228. 

DAMS. 

See  Navigable  Waters,  es»3,  22.  26. 

DEATH. 

See  Bigamy,  ^S9l;  Judgment,  ^=»12;  Master 
and  Servant,  «=S9285,  351,  375,  378,  405;  Mu- 
nicipal Corporations,  «=S9706;   Trial,  ^ss>337. 

I.  EVIDENCE  OF  DEATH  AND  OF 
SURVIVORSHIP. 

^s»2<l)  (N.Y.Sup.)  Where  no  competent  evi- 
dence was  produced  that  defendant's  former 
husband  had  been  heard  from  within  7  years, 
the  presumotion  is  that  he  is  no  longer  living. 
—Wolf  V.  Wolf,  178  N.  Y.  S.  726. 
^»2(1)  (N.Y.Sur.)  A  husband,  absent  and  un- 
heard of  for  seven  years,  is  presumed  to  be 
dead.— In  re  Casaidy's  Estate,  178  N.  Y.  S. 
366. 

^=»2(1)  (N.Y.Sur.)  Six  months'  absence  does 
not  raise  a  presumption  of  death,  justifying 


n.   ACTIONS    FOR   CAUSING   DEATH. 
(B)  Damagres,  Forfeiture,  or  Fine. 

<g=>IOI  (N.Y.)  Under  Code  av.^Proc.  §  1905, 
proceeds  of  the  cause  of  action  for  death  of  a 
child  belong  equally  to  its  father,  the  adminis- 
trator, and  its  mother.— In  re  Reisfeld,  124  N. 
E.  725,  227  N.  Y.  137. 

Upon  his  own  interest  in  the  cause  of  action 
for  death  of  his  child,  the  father,  its  administra- 
tor, might  impose  any  lien  that  he  pleased  un- 
der Judidfury  Law,  §  474,  but  on  the  equal  in- 
terest of  his  wife  he  eould  not  lay  a  charge  be- 
yond the  limits  of  the  reasonable,  under  Code 
Civ.  Proc.  i  1903.-Id. 

Where  the  mother  did  not  assent  to  the  fa- 
ther's contract  to  compensate  attorneys  for 
suing  for  the  death  of  their  child,  to  impose 
charge  upon  the  mother's  half  right  in  the 
proceeds  of  any  settlement,  the  contract  must 
have  been  reasonable,  though  the  fee  might  be^ 
made  contingent,  and  its  size  be  increased  be- 
cause of  the  contingency.— Id. 

DEEDS. 

See  Champerty  and  Maintenance,  ^s»7;  Emi- 
nent Domain,  ^=»163;  Husband  and  Wife, 
^=»14;  Mortgages;  Pleading.  ^=»8;  Refor- 
mation  of  Instruments,  ^=:»17.* 

DENTISTS. 

See  Corporations,  ^=»14. 

DEPOSITIONS. 

See  Discovery,  ^=S947. 

^=s>29  (N.Y.Sur.)  Surrogate's  Court  has  power 
to  grant  application  for  a  commission  to  take 
a  deposition  without  the  state,  under  Code  Civ. 
Proc.  §  888.— In  re  Gerbereux's  Will,  178  N. 
Y.  S.  779. 

DESCENT  AND  DISTRIBUTION. 

See  Executors  and  Administrators;  Taxation,. 
«@=>867,  895.  900;   Wills. 

I,   NATURE  AND  COURSE  IN  GEN- 
ERAI<. 

^=>\2  (N.Y.Sup.)  Where  a  daughter  inherited 
from  her  father  as  tenant  in  common  with  her 
brother  and  others,  and  her  brother  bid  in  the 
land  on  partition  sale,  the  deed  being  made  to- 
him  and  her,  they  thereby  becoming  seised  in 
'  fee  as  tenants  in  common  of  the  entire  prop- 
erty, the  brother's  share  of  which,  on  his  death 
intestate,  descended  to  her,  no  part  of  the  land 
descended  to  her  from  her  father,  within  the- 
contemplation  of  Decedent  Estate  Law,  H  88,  so 
as  to  exclude  the  relatives  of  her  mother  from 
sharing  therein  on  her  death  intestate,  since 
the  effect  of  the  partition  was  to  vest  her  un- 
divided half  in  her  by  purchase,  and  not  by  de- 
scent—Nelson V.  Nelson,  178  N.  Y.  S.  80. 
^=:>I4  (N.Y.Sup.)  Under  Decedent  Estate  Law,. 
{  88,  providing,  if  there  is  no  heir  entitled  t*^ 
take  under  preceding  sections,  the  inheritance, 
if  it  shall  have  come  to  the  intestate  on  the- 
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part  of  the  father,  shall  descend  In  certain  spec- 
ified ways,  the  property  must  have  been  an  in« 
heritance  when  it  came  to  the  intestate,  and 
must  have  come  to  intestate  on  the  part  of  in- 
testate's father  directly,  either  by  devise,  gift, 
or  descent— Nelson  v.  Nelson,  178  N.  Y.  S.  80. 

DIRECTOR  GENERAL  OF  RAILROADS. 

See  Railroads,  ^=s>5%. 

DISCOVERY. 

n.  UNDEB  STATirrORT  PBOVI* 
SIOHS. 

<A)    Interroiratorlea    and    Bxamlnatlon   of 
Parties   and  off   Other  Persons. 

^:»30  (N.Y.Sap.)  Provisions  for  examination  of 
parties  oefore  trial,  as  provided  by  Code  Civ. 
Proc.  §  870  et  seq.,  do  not  apply  to,  and  have  not 
been  extended  by  section  2770,  or  other  stat- 
utes, to  proceedings  in  the  Surrogate's  Court. — 
People  ex  rel.  Lewis  v.  Fowler,  178  N.  Y.  S. 
500. 

^=>33  (N.Y.Sup,)  On  application  for  exami- 
nation of  defendant  before  trial,  the  necessity 
and  materiality  of  the  testimonv  is  a  question 
for  the  court,  as  is  also  the  good  faith  and  fair- 
ness of  the  application.— I^ast  Rochester  Const 
Co.  V.  Ever,  178  N.  Y.  S.  262. 
^=>36  (N.Y.Sup.)  The  fundamental  purpose  of 
the  examination  of  the  defendant  before  trial 
is  to  enable  .the  moving  party  to  obtain  tes- 
timony for  use  at  the  trial  in  support  of  his 
cause  of  action  as  alleged  in  his  pleading,  and 
not  to  enable  him  to  cross-examine  his  ad- 
versary, nor  to  put  his  adversary  on  record, 
nor  that  he  may  prepare  his  rebuttal.— East 
Rochester  Const.  Co.  v.  Eyer,  178  N.  Y.  S.  262. 
An  application  to  examine  the  defendant  as  a 
witness  before  trial  cannot  be  properly  grant- 
ed for  the  sole  purpose  of  enabling  a  litigant 
to  examine  his  adversary,  or  his  adversary's 
witnesses,  to  ascertain  whether  or  not  he  will 
be  able  to  maintain  his  cause  of  action  or  to 
succeed  against  an  asserted  affirmative  defense. 
—Id. 

<8=>38  (N.Y.Sup.)  Code  Civ.  Proc.  $  872,  subd, 
7,  relating  to  the  examination  of  corporate  of- 
ficers preliminary  to  production  of  books  and 
papers,  contemplates  the  examination  of  wit- 
nesses to  show  that  the  books  contain  relevant 
entries  aAd  the  inspection  of  such  entries  pre- 
paratory to  offering  them  in  evidence,  and  does 
not  authorize^  a  general  inspection  which  may  be 
obtained  under  sections  803-804).— Harby  S.  S. 
Co.  V.  Staten  Island  Shipbuilding  Co.,  178  N. 
Y.  S.  818. 

^=s>40  (N.Y.Sup.)  In  an  action  on  an  account 
stated  and  for  wrongful  discharge,  plaintiff  was 
entitled  to  examine  defendant  before  trial  as  to 
facts  showing  whether  account  had  been  stated, 
and  whether  defendant  had  promised  to  pay 
plaintiff  amount  claimed,  and  was  also  entitled 
to  examine  defendant  as  to  tlie  yearly  hiring 
and  its  terms,  though  not  regarding  facts  de- 
signed to  show  plaintiff  was  discharged  with- 
out cause.— Swartz  v.  Riteweb  Mfg.  Co.,  178 
N   Y   S    189 

C==>40  (N.Y.Sup.)  Plaintiff  held  entitled  to  ex- 
amination of  one  of  the  defendants  before  trial 


as  to  facts  which  he  was  required  to  establish 
in  order  to  prove  his  cause  of  action. — ^Beckel 
V.  Salomon,  178  N.  Y.  S.  209. 
^s»40  (N.Y.Sup.)  Plaintiff  is  entitled  to  ex- 
amine defendant  before  trial  only  as  to  allega- 
tions of  complaint,  as  limited  by  bill  of  par- 
ticulars.—Lord  Const.  Co.  V.  Edison  Portland 
Cement  Co.,  178  N.  Y,  S.  250. 
^=»4I  (N.Y.Sup.)  In  examinations  before 
trial,  the  bourt  has  no  power  to  pass  on  the 
competency  or  admissibility  of  the  evidence, 
and  can  consider  only  questions  relating  lo 
the  relevancy  of  the  evidence  and  any  privilege 
of  the  witness ;  latitude  being  desirable  in  ex- 
amining an  adverse  party.— Cooper  t.  Rog- 
gen,  178  N.  Y.  S.  136. 

^s>4l  (N.Y.Sup.)  In  executor's  action  to  re- 
cover certain  oonds  wrongfully  delivered  by 
coexecutor  to  defendants,  without  considera- 
tion and  with  knowledge  by  defendants  of 
wrongful  character  of  transaction,  order  for 
examination  of  one  of  defendants  before  trial 
as  to  dealings  on  margin  or  specnlstive  ac- 
count, or  purchase  or  sale  of  securities  between 
defendants  and  coexecutor,  held  to  give  too  wide 
a  latitude  in  the  examination,  and  it  EbouU 
have  limited  examination  to  the  delivery  of  par- 
ticular bonds,  with  circumstances  thereof,  con- 
sideration, defendants'  knowledge  of  true  facts, 
etc.,  leaving  to  judge  presiding  at  examination 
to  determine  what  questions  were  relevant 
thereto.— Beckel  v.  Salomon.  178  N.  T.  S.  209. 
^=»41  (N.Y.Sup.)  In  an  action  for  damages  for 
false  and  fraudulent  representations.  If  the  rep- 
resentations claimed  to  have  been  made  and  re- 
lied on  were  false,  defendant  not  intending  to 
do  as  he  represented  he  would,  such  fnlse 
statement  may  be  deemed  the  statement  of  a 
material  existing  fact,  because  it  falsely  rep- 
resented the  state  of  his  mind,  upon  which 
issue  the  testimony  of  defendant  s  conduct 
thereafter  is  important,  and  as  to  which  mat- 
ters the  defendant  may  be  examined  as  a  wit- 
ness before  the  trial.— East  Rochester  Const. 
Co.  V.  Ryer.  178  N.  Y.  S.  202. 
^=s>4l  (N.Y.Sup.)  In  an  action  involving  real- 
ty, where  plaintiffs  claimed  that  a  deed  was 
in  fact  a  mortgage,  held  that,  though  they  were 
entitled  to  examine  defendants  before  trial,  the 
examination  should  not  extend  to  the  receipts 
and  disbursements  made  by  defendants  with  re- 
spect to  the  realty,  for  plaintiffiB  would  not  be 
entitled  to  an  accounting  until  they  established 
their  right  to  an  accounting. — Palmer  v.  Koiary 
Realty  Co..  Inc.,  178  N.  Y.  S.  461, 
®=s>47  (N.Y.Sup.)  Where  one  defendant  to  an 
action  for  damages  for  conversion  of  stock  had 
previously  been  sentenced  on  his  conviction  of 
larceny  thereof,  and  the  only  special  circum- 
stances rendering  his  examination  before  trial 
necessary  were  those  relating  to  bis  release  on 
parole,  the  order  for  examination  would  be  va- 
cated, where  his  deposition  was  sought  to  be 
taken  on  separate  trial  of  issues  raised  by 
answer  of  other  defendants,  in  view  of  Pri^wn 
Law,  §  214,  and  Code  Civ.  Proc.  §§  882,  2008.- 
Mackenzie  v.  Seaboard  Nat  Bank,  178  N.  Y. 
S.  154. 

<&=>55  (N.Y.Sup.)  Affidavit  for  order  for  ex- 
amination by  plaintiff  of  defendant  before  triaL 
which  failed  to  set  forth  facts  required  by  Code 
Civ.  Proc.  §  872,  subd,  1,  is  defective^  and  or- 
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der  for  ezamiiiation  obtained  thereon  will  Y>e 
vacated.->Lord  Const.  Co.  ▼.  Edieon  Portland 
Cement  Co.,  178  N.  Y.  S.  250. 
^=s>55  (N.Y.Sup.)  An  affidavit  for  an  order  for 
examination  of  defendants  before  trial  should, 
in  accordance  with  the  proper  practice,  meet  the 
requirements  of  the  Code,  and  not  depend  on 
the  affidavit  on  which  a  former  order  was  grant- 
ed to  supply  its  insufficiencies.— Silverman  y. 
Ware,  178  N.  Y.  S.  520. 

An  affidavit  for  an  order  to  examine  defend- 
ants as  witnesses  before  trial  should  be  made 
by  plaintiff  or  his  attorney,  and  not  by  the  at- 
torney's managing  clerk,  who  cannot  supply 
evidence  that  deponent  expects  to  use  the  depo- 
sition upon  the  trial  of  the  action,  and  that 
the  testimony  is  material  and  necessary.— Id. 
^=»58  (N.Y.Sup.)  Order  for  plaintiff's  exam- 
ination before  trial,  dated  October  15th,  re- 
turnable October  20th,  and  directing  that  serv- 
ice be  made  on  or  before  October  18th,  held 
defective,  as  failing  to  comply  with  Code  Civ. 
Proc.  §  873;  neither  it  nor  the  affidavit  on 
-which  it  was  {[ranted  stating  any  reason  why 
the  five-day  mmimum  time  for  service  before 
examination  should  be  shortened. — Eisenstein 
V.  Eisenstein,  178  N.  Y.  S.  293. 
^=963  (N.Y.Sup.)  An  order  for  examination  of 
defendant  as  to  whether  defendants  were  to 
pay  plaintiff  commissions  on  sales,  renewal  or- 
ders, and  mail  orders,  and  the  aggregate  of  re- 
newal and  mail  orders  between  certain  dates, 
did  not  warrant  a  question  calling  for  names, 
addresses,  dates,  and  individual  amounts  of 
all  customers  who  sent  mail  orders  to  defend- 
ant within  a  specified  period.— Cooper  v.  Rog- 
gcn,  178  N,  Y.  S.  136. 

Where  the  testimony  of  a  defendant  on  exam- 
ination before  trial  showed  that  he  had  received 
no  letter  from  plaintiff  agreeing  an  amount 
should  be  in  full  payment  of  his  claim,  and 
the  order  for  defendant's  examination  before 
trial  did  not  authorize  the  inquiry,  plaintiff, 
a  salesman  suing  defendant  for  commissions, 
cannot  complain  of  the  Cit^  Court's  ruling  sus- 
tainitkg  defendant's  objection  to  the  question 
whether  they  had  received  the  letter  from 
plaintiff.— Id. 

A  defendant,  on  his  examination  before  trial, 
shoald  have  been .  required  to  answer  whether 
plaintiff  personally  said  to  him  that  he  (plain- 
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tiff)  would  pay  defendant  a  certain  amount,  an 
inquiry  specified  in  the  order  for  defendant's 
examination  before  trial.— Id. 

In  an  action  by  a  salesman  to  recover  com- 
missions, in  view  of  the  broad  form  of  the  or- 
der for  the  examination  of  defendants  before 
trial,  heldt  that  they  should  be  required  to  give 
the  names,  addresses,  dates,  and  amounts  of 
various  orders  received  by  them  otherwise  than 
through  plaintiff  salesman;  there  being  noth- 
ing to  indicate  the  information  would  be  used 
for  improper  purposes,  and  the  matter  being 
relevant.— Id. 

DISEASE. 

See  Animals,  ^=:>35. 

DISLOYALTY. 

See  Criminal  Law,  ^=s>250. 


DISMISSAL  AND  NONSUIT. 

See  Appeal,  ^=^781,  927 ;  Principal  and  Agent, 
«=»123;  Trial,  <g=>109,  159. 

DISORDERLY  CONDUCT. 

See  Criminal  Law,  ^==>2(K>. 

DIVORCE. 

See  Husband  and  Wife,  «s»279;  Marriage,  ^3» 
13,  86;   Pleading,  «ss>8;    Witnesses,  «s»405. 

n.   GROUNDS. 

<d=>34  (N.Y.Snp.)  The  fact  that  incompatibil- 
ity exists,  and  that  a  husband  and  wife  find 
it  impossible  to  live  in  harmony,  does  not  meet 
the  requirements  for  a  judicial  separation  fixed 
by  the  statute.— Averett  v.  Ayerett,  178  N.  Y. 
S.  405. 

hl  defenses. 

<g=>39  (N.Y.Sup.)  In  view  of  Code  Civ.  Proc. 
I  1762  et  seq.,  and  Domestic  Relations  Law, 
I  6.  in  action  by  second  wife  for  separation,  in- 
validity of  divorce  which  defendant  obtained 
from  his  first  wife  is  a  good  defense.— Ashdown 
V,  Ashdown,  178  N.  Y.  S.  665. 
^=:»53  (N.Y.Snp.)  Under  Code  Civ.  Proc.  § 
1770,  a  defendant  in  an  action  for  separation 
may  set  up  as  defense  and  counterclaim  acts  of 
adultery  committed  by  the  plaintiff  prior  to 
commencement  of  the  action.— Ames  v.  Ames, 
178  N.  Y.  S.  177. 

<&=>55  (N.Y.Sup.)  In  view  of  Code  Civ.  Proc.  § 
1758,  trial  court  erred  in  denying  motion  for 
new  trial,  made  by  defendant  in  divorce  action 
order  of  or  entry  of  iudgment  in  favor  of  plain- 
tiff on  ground  of  adultery,  where  motion  was 
made  on  ground  of  newly  discovered  evidence 
and  affidavit  that  plaintiff  herself  was  guilty  of 
adultery  was  uncontroverted.— Kapitola  v.  ICap- 
itola,  178  N.  Y.  S.  734. 

IV.   JURISDICTION,     PROCEEDINGS 

AND  REUEF. 

(C)   Pleadlngr. 

^»10l  (N.Y.Sup.)  In  an  action  for  divorce  for 
adultery,  the  court  has  power  to  permit  defend- 
ant to  plead  as  a  counterclaim  acts  of  adultery 
committed  by  plaintiff  since  the  action  was  be- 
gun.—Ames  V.  Ames,  178  N.  Y.  S.  177. 
^=»I04  (N.Y.Sup.)  In  an  action  for  absolute 
divorce,  the  plaintiff  will  not  be  permitted  to 
serve  a  supplemental  complaint  setting  up  acts 
of  adultery  alleged  to  have  been  committed  by 
defendant  since  Joinder  of  issue.— Ames  v.  Ames, 
178  N.  Y.  S.  177. 

In  an  action  by  a  wife  for  separation  from 
her  husband  on  the  ground  of  cruel  and  inhu- 
man treatment,  she  may  serve  a  supplemental 
complaint  alleging  acts  of  cruel  and  inhuman 
treatment  which  occurred  subsequent  to  the 
commencement  of  the  action,  in  aid  of  the  caufte 
of  action  stated  in  the  original  complaint.— Id. 

In  an  action  for  divorce  for  adultery,  the 
court  has  power  to  permit  defendant  to  plead 
as  a  counterclaim,  as  well  as  a  defense,  by  sup- 
plemental answer,  acts  of  adultery  committed 
by  plaintiff  since  the  action  was  begun.— Id. 

As  a  defendant  cannot  discontinue,  and  sue 
over,  a  husband  in  an  action  by  his  wife  for 
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separation  for  cruel  and  inhuman  treatment,  is 
entitled  to  leave  to  serve  a  supplemental  answer 
setting  up  acts  of  adultery  committed  by  the 
wife  prior  to  and  subsequent  to  the  commence- 
ment of  the  action.— Id. 

(D)  -ICvtdonce. 

^=>I25  (N.Y.Sup.)  In  wife's  action  for  sepa- 
ration, where  the  entire  proof  rests  practically 
upon  the  testimony  of  a  wife,  it  will  be  deemed 
sufficient,  where  the  defendant  partially  admits 
some  of  the  accusations.— Averett  v.  Averett, 
178  N.  Y.  S.  405. 

^=:9l30  (N.Y.Sup.)  In  wife's  action  for  sepa- 
ration on  ground  of  cruel  and  inhuman  treat* 
ment,  evidence,  though  sufficient  to  show 
strained  relations,  causing  bitterness  and  quar- 
reling, held  insufficient  to  justify  judgment  of 
separation,  under  the  statute.— Averett  v.  Av- 
erett, 178  N.  Y.  S.  405. 

(B)   DlsmtaBal,  Trial  or  Hearlngr,  and  New 
Trial. 

^3»15l  (N.Y.Sup.)  In  action  for  divorce  for 
adultery,  motion  for  new  trial,  made  by  de- 
fendant before  entry  of  judgm^at,  on  ground  of 
newly  discovered  evidence  to  the  effect  that 
plaintiff  herself  was  guilty  of  adultery,  showed 
sufficiently  that  defendant  wished  to  amend  his 
answer  by  setting  up  plaintiff's  adultery  as  a 
bar;  the  general  prayer  for  relief  included  in 
the  notice  of  motion  being  sufficient  to  cover 
such  application.— Kapitola  v.  Kapitola,  178  N. 
Y.  S.  734. 

(F)  JudgrmeBt  or  Decree. 

^=»167  (N.Y.Sup.)  Decree  of  separation  can  be 
revoked  only  by  the  court  and  by  the  method 
prescribed  by  Code  Civ.  Proc.  §  1767,  requir- 
ing joint  application  of  the  parties,  accon>- 
panied  by  satisfactory  evidence  of  their  recon- 
ciliation.—Gewirtz  V.  Gewirtz,  178  N.  Y.  S.  738. 

V.   ALIMONY,    ALLOWANCES,    AND 
DISPOSITION  OF  PROPERTY. 

^=»2I3  (N.Y.Sup.)  Where  defendant  in  an  ac- 
tion for  separation  earns  $100  a  month,  and 
his  wife  has  nearly  $1,400  in  one  bank  and 
withdrew  $450  from  another  two  weeks  before 
applying  for  alimony,  a  motion  for  an  allow- 
ance of  temporary  alimony  and  for  counsel 
fees  will  be  denied,  with  leave  to  renew  on  a 
proper  showing  of  dostitution,— Sawyer  v.  Saw- 
yer. 178  N.  Y.  S.  472. 

^=»2I3  (N.Y.Sup.)  Where,  within  four  or  five 
weeks  of  the  motion  for  alimony  pendente 
lite,  plaintiff  wife  secured  $700  of  defendant 
husband's  money,  it  did  not  appear  that  it  had 
been  exhausted  by  expenditure  necessary  and 
proper  to  plaintiff's  station  in  life,  she  could 
not  ask  the  court  for  more  money.— Spatz  v. 
Spatz,  178  N.  Y.  S.  567. 

<S=»2I4(3)  (N.Y.Sup.)  That  defendant  and  his 
wife  and  their  child  12  years  old  lived  above 
one  of  the  dramshops  of  defendant  and  kept 
but  one  servant  affords  a  criterion  of  the  prop- 
er amount  of  alimony  pendente  lite.— Spatz 
V,  Spatz,  178  N.  Y.  S.  567. 
^=»222  (N.Y.Sup.)  Generally,  the  basis  of  a 
counsel  fee  in  an  action  for  divorce  is  necessity 


prospective  at  the  time  of  the  applicatioii,  aaj 
such  fees  will  not  be  awarded  to  discharge  past 
obligations,  unless  necessary  in  order  to  carry 
on  the  action.— Tranter  v.  Tranter,  178  N.  Y.  S. 
521. 

<@=»227(1)  (N.Y.Sup.)  The  court  not  being  im- 
pressed that  defendant  wife  will  establish  her 
defense,  an  allowance  of  only  $250  conned 
fees  i^ill  be  made.— Gutmann  v.  Gutmann,  ITS 
N.  Y.  S.  833. 

(@=a>227(2)  (N.Y.Sup.)  Where  the  case  present- 
ed a  simple  issue,  an  allowance  of  $75  coon- 
sel  fees  pendente  lite  held  adequate.--Spatz  r. 
Spatz,  178  N.  Y.  S.  507. 
^=»246  (N.Y.Sup.)  Alimony  provision  of  de- 
cree of  separation  can  be  annulled  only  by  the 
court,  and  only  by  the  method  prescribed  in 
Code  Civ.  Proc.  §  1771,  requiring  application 
therefor  and  notice  to  adverse  party.— -Gewirtt 
V.  Gewirtz,  178  N.  Y.  S,  738. 
<&=>277  (N.Y.City  Ct.)  To  enforce  payment  of 
accrued  alimony,  the  wife  cannot  bring  an  inde- 
pendent action,  but  must  proceed  by  sequestra- 
tion and  contempt  proceedings,  under  Code 
Civ.  Proc.  §§  1771,  1772.— Phinney  y.  Andms, 
178  N.  Y.  S.  760. 

VH.   OPERATION  AND  EFFECT  OF 

DIVORCE,  AND  RIGHTS  OF 

DIVORCED  PERSONS. 

^=s>328  (N.Y.Sup.)  Nevada  divorce  decree,  bas- 
ed upon  constructive  service,  is  not  entitled  to 
recognition  in  New  York,  under  the  policy  of 
the  New  York  laws.-Wolf  v.  Wolf,  178  N.  Y. 
S.  726. 

DOMICILE, 

See   Husband   and  Wife,   ^=>304;     Indictment 
and  Information,  ^=»81;    Taxation,   ^=»867. 

«=»2  (N.Y.Sur.)  There  is  a  distinction  be- 
tween the  meaning  of  the  terms  **domicile''  and 
"residence"— '*domicile'*  being  a  term  whicii 
belongs  particularly  to  the  law  of  nations  and 
to  the  Interstate  law,  regulating  a  status  in 
federal  or  confederated  states,  and  relating 
to  countries  and  states,  not  to  localities  with* 
in  those  countries  or  states;  a  once-acquirpJ 
domicile  not  being  affected  by  nonresidence,  if 
the  intent  is  to  retain  the  old  domicile. — In  re 
Curtis,  178  N.  Y.  S.  286. 

<g=»4(l)  (N.Y.Sur.)  A  person  sui  juris  mty 
freely  at  any  time  change  a  residence  from  any 
place  to  another,  or  he  may  have  several  resi- 
dences.—In  re  Curtis,  178  N.  Y.  S.  288. 
^=»6  (N.Y.Sur.)  A  person,  intending  to  re- 
tain his  old  domicile,  may  reside  almost  in- 
definitely out  of  the  locus  of  such  domicile  — 
In  re  CJurtis.  178  N.  Y.  S.  286. 
^=»9  (N.Y.Sur.)  While  declarations  of  de- 
ceased persons,  whose  domicile  or  residence  is 
indeterminate,  are  always  competent  to  dis- 
close their  intention,  they  should  always  be  tak- 
en to  point  to  n  particular  moment. — ^In  re  Cur- 
tis, 178  N.  Y.  S.  2-S6. 

DRAFT  ACT. 

See  Landlord  and  Tenant,  ^s»331. 
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DRAINS. 

See  'Adverse  Possession,  ^=»79;  Eminent  Do- 
main, ^=»152;  Judgment,  ^3»747;  Quieting 
Titie,  «©=»12. 

X.  E8TABLISHMEHT  AND  MAIK- 

TENANCE. 

«8=>27  (N.Y.Suik)  Under  Laws  1869,  c.  SSSj  { 
1,  the  owner  need  not  join  in  petition  for  dram- 
age  of  swamp  lands;  it  being  permissible  to 
construe  the  word  "and"  as  "or,"  to  give  a  rea- 
sonable construction.— Whitney  v.  Gonsidine 
Investing  Co.,  178  N.  Y.  S.  68. 
<3=:>28  (N.Y.Sup.)  Petition  under  Laws  1869,  c. 
888,  §  1,  for  dramage  of  swamp  lands,  required 
to  state  the  owners  of  lands  to  be  ^'affected," 
need  not  state  who  will  be  benefited,  which  can 
only  be  determined  by  the  commissioners  when 
assessing  boiefits ;  lands  affected  meaning  those 
which  it  will  be  necessary  to  acquire  for  the 
drainage. — Whitney  ▼.  Considine  Investing  Co., 
178  N.  Y.  S.  68, 

^=932  (N.Y.Sup.)  Want  of  venae  in  the  official 
oath  of  commissioners  in  drainage  proceedings, 
provided  for  by  Laws  1869,  c.  888,  f  3,  is  not  a 
jurisdictional  defect,  but  a  mere  irregularity, 
curable  if  objected  to,  and  waived  in  the  ab- 
sence of  objection.— Whitney  v.  Considine  In- 
vesting Co.,  178  N.  Y.  8.  68. 

Any  delay  in  giving  bond  of  treasurer  of  com- 
mission in  a  proceeding  for  drainage  of  swamp 
lands,  provided  for  by  Laws  1869,  c.  888,  $  8, 
was  an  irregularity,  waived  where  all  the  par- 
ties proceeded  to  nnal  order  with  knowledge 
when  the  bond  was  filed,  and  without  objection. 
—Id. 

Bond  of  commission's  treasurer,  in  a  drainage 
proceeding  commenced  before  amendment  of 
Laws  1869,  c.  888,  §  3,  by  Laws  1886,  c.  636, 
§  3,  being  given  after  the  amendment,  properly 
ran  to  the  people,  instead  of  to  the  supervisor 
of  the  town.— Id. 

Any  defect  in  the  map  provided  for  in  swamp 
drainage  proceedings  by  Laws  1869,  c.  888,  §§ 
6,  7.  was  a  mere  irregularity,  which,  not  being 
pointed  out  when  approved  and  ordered  filed  by 
the  court,  was  waived.— Id. 
^=:>35  (N.Y.Sup.)  There  was  no  lack  of  juris- 
diction in  drainage  proceedings  because  appli- 
oation  was  to  county  judge,  and  order  appomt- 
ing  commissioners  was  by  him,  as  provided  by 
Laws  1869,  c.  888,  $$  1,  2,  though  this  was  aft- 
er the  adding,  by  Laws  1871,  c.  303,  of  section 
20,  declaring  all  powers  and  jurisdiction  vested 
by  the  act  in  the  county  judge  to  be  vested  in 
the  county  court;  the  intention  being  either 
that  proceedings  under  the  act  should  have  the 
effect  of  court  proceedings,  though  by  and  be- 
fore the  county  judge,  or  to  vest  the  court  with 
concurrent  jurisdiction. — Whitney  v.  Considine 
Investing  Co.,  178  N.  Y.  S.  68. 

Assuming  application  to  and  order  by  the 
county  judge,  in  swamp  drainage  proceedings, 
should  have  been  to  and  by  the  County  Court, 
the  form  may  be  disre)?arded,  end  it  will  be 
deemed,  in  the  absence  of  proofs  to  the  contrary, 
that  it  was  a  court  proceetling  and  a  court  or- 
der, if  at  the  time  there  was  a  term  of  the  Coun- 
ty Court  in  session,— Id. 


n.  ASSESSMENTS  AND  SPEOIAI. 
TAXES. 

^=:»88  (N.Y.Sup.)  Mere  acquiescence  will  not 
create  an  estoppel  in  pais,  and  prevent  the  own- 
er of  the  fee  assailing  title  or  interest  under, a 
certificate  of  sale  of  the  land  for  years  for 
drainage  assessment. — Whitney  v.  Considine  In- 
vesting Co.,  178  N.  Y.  S.  68. 

Under  Laws  1869  c.  888,  $  13,  declaring  a 
certificate  of  sale  for  years  for  assessment  for 
swamp  drainage  presumptive  evidence  of  all 
facts  stated,  it  is  not  enough  for  one  attacking 
the  certificates  as  a  cloud  on  title,  that  the  rec- 
ord does  not  show  compliance  with  requirements 
of  the  statute,  but  he  must  prove  noncompliance. 
— Id. 

The  presumptive  of  regularity  in  swamp 
drainage  proceedings,  arising  by  provision  of 
Laws  1869,  c.  888,  |  13,  from  certificate  of  sale 
for  assessment,  extends,  if  necessary,  to  pre- 
sumption of  a  term  of  the  County  -Court  being 
in  session  at  time  of  application  and  order,  in 
form,  to  and  by  the  county  judge.— Id. 

Description  of  land  in  publication  of  notice 
of  sale  for  assessment  for  swamp  drainage,  un- 
der Laws  1869,  c.  888,  $  13,  held  sufficient; 
it  referring  to  filed  map  approved  by  court, 
under  which  it  could   be  readily   located.— Id. 

Provision  of  Laws  1869,  c.  888,  §  13,  that 
certificate  of  sale  for  unpaid  assessment  for 
draining  swamp  lands  shall  authorize  and  em- 
power the  purchaser  to  take  possession,  does 
not  mean  that  certificate  shall  in  terms  author- 
ize purchaser,  but  merely  that  it  shall  constitute 
autnority.— Id. 

That  commissioners  exceed  their  authority 
under  Laws  1869,  c.  888,  §  13,  and  in  a  certifi- 
cate of  sale  for  years  of  land  for  swamp  land 
drainage  assessment  provide  for  a  lease,  and 
thereafter  execute  one,  does  not  invalidate  the 
certificate;  but  such  provision  and  lease  mere- 
ly are  void.— Id. 

Under  Laws  1869,  c  888,  §  18,  the  rights  of 
purchasers  for  years  of  land  sold  for  assessment 
for  swamp  land  drainage  are  those  of  a  life 
tenant  for  such  number  of  years;  the  land  re- 
verting at  end  of  the  period  to  the  owner  at  the 
time  of  sale  or  his  successor  in  interest.— Id. 

DRAMSHOPS. 

See  Intoxicating  Liquors. 

DRAWBRIDGES. 

See  Bridges,  «s>37,  44,  46. 

DUMPING  GROUNDS. 

See  Licenses,  ^f=>50;    Municipal  Corporations, 
^=>221;    Specific  Pcrfurmance,  C==>25. 

DUPLICATE  WILLS. 

See  Wills,  <^=»175,  207. 

EDUCATION  UW. 

See  Criminal  Law,  ^=»1169. 

EJUSDEM  GENERIS. 

See  Sales,  «=S985. 
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ELECTION  OF  REMEDIES. 

See  Master  and  Servant,  ^s»351. 

ELECTIONS. 

See  Associations,  ^=>18;  Mandamus,  ^=>74, 
143,  169;  Schools  and  School  Districts,  ^=> 
71;    Sheriffs  and  Constables,  <&=>2,  5. 

IV.   QUALIFICATIONS   OF   VOTERS. 

€=»72  (N.Y.Sup.)  One  is  not  entitled  to  reg- 
istration in  an  election  district,  because  of 
having  taken  a  lease  for  a  house  therein  pro- 
viding for  possession  October  Ist,  where  unable 
to  get  possession,  because  of  an  order  in  dis- 
possess proceeding  giving  a  tenant  therein  till 
October  14th,  to  get  out.— Gorman  v.  Doe,  178 
N.  Y.  S.  270. 

VI.   NOMIHATIONS  AND  PRIMARY 
ELECTIONS. 

^=>I4I  (N.Y.Sup.)  If  the  substantial  require- 
ments of  Election  Law,  $  123,  providing  for  in- 
dependent certificates  of  nomination,  have  not 
been  satisfied,  it  is  improper  to  authorize  the 
name  of  an  independent  candidate  for  mayor  to 
be  printed  on  the  ballot  at  the  general  election 
in  the  city.— In  re  Lynch,  178  N.  Y.  S.  30. 
^=»I44  (N.Y.Sup.)  An  independent  certificate 
of  nomination  for  mayor  of  a  city,  where  the 
witness  did  not  sign  his  name  on  the  same  line 
and  opposite  the  name  of  each  voter*B  signature, 
but  up  and  down  the  page  perpendicular  to  the 
voters'  signature,  was  not  in  compliance  with 
Election  Law,  §  123.— In  re  Lynch,  178  N.  Y. 
S.  30. 

Where  a  petition  for  independent  nomination 
for  mayor  of  a  city  is  in  two  sections,  they 
must  be  read  together  as  one,  and  the  witness^ 
es  covered  by  the  character  certificate  in  the 
first  section  must  be  deemed  to  be  covered  as 
to  the  second  section  also. — Id. 

Election  Law,  §  123,  requires  only  the  signa- 
tures of  the  signers  on- an  independent  certificate 
of  nomination,  and  whatever  is  capable  of  iden- 
tifying the  signer  is  sufficient,  though  the  Chris- 
tian name  is  omitted.— Id. 

Registration  and  voting  in  a  military  camp  by 
one  in  the  military  service  during  the  partic- 
ular year  was  a  proper  registration,  within  the 
meaning  of  Election  Law,  f  123,  sufficient  to 
qualify  such  voter  as  a  witness  to  an  independ- 
ent certificate  of  nomination. — Id. 
^=>I44  (N.Y.Sup.)  As  Election  I«w,  |  190. 
enjoins  upon  the  board  of  elections  the  duty  of 
enforcing  the  election  laws,  it  is  the  duty  of  the 
board  to  refrain  from  noting  upon  papers  pur- 
porting to  be  certificates  of  nomination,  wh'ctr 
do  not  appear  on  the  fa  e  thereof  to  be  ex- 
ecuted in  the  form  and  manner  required  by 
law.— In  re  McGrath,  178  N.  Y.  S.  231. 
^=>I44  (N.Y.Sup.)  A  candidate  who  presents 
an  independent  certificate  of  nomination  is  not 
entitled  to  an  order  compelling  the  board  of 
elections  to  print  his  name  on  t'e  official  bal- 
lot, without  showing  that  the  certifi'^ate  was  in 
due  form,  duly  executed,  and  th\t  the  required 
number  of  nominators  had  registered.— In  re 
Murphv,  178  N.  Y.  S.  2Zi\. 
€=»I53  (N.YSup.)  Under  Elortion  Law,  §  134, 
providing  that  questions  raised  by  written  ob-  i 


jection  to  a  certificate  of  independent  nomi- 
nation shall  be  passed  on  as  provided  in  sec- 
tion 125,  which  relates  to  party  devices,  and 
declares  that  questions  shall  be  determined  up- 
on application  to  the  Supreme  Court,  board  of 
elections  of  city  of  New  York,  with  which  wa$ 
filed  a  written  objection  to  a  certificate  of  in- 
dependent nomination  on  the  ground  that  a  suf- 
ficient number  of  nominators  had  not  register- 
ed, has  no  jurisdiction  to  determine  that  qnes- 
tion;  its  duties  being  wholly  ministerial  .—In  re 
McGrath,  178  N.  Y.  S.  231. 

As  Election  Law  omits  provision  of  earlier 
law  that  certificates  of  inifpt>ndent  nomination 
to  whi(h  no  objection  is  filed  are  to  be  deemej 
valid,  if  apparently  conforming  to  statute  on 
their  face,  such  rule  does  not  apply  to  certifi- 
cates of  independent  nomination,  and  they  may 
be  held  invalid  without  objection. — ^Id. 
€=»I53  (N.Y.Sup.)  Duties  of  board  of  elec- 
tions with  respect  to  independent  certificates  of 
nomination  are  wholly  min'sterial,  and  savh. 
board  has  no  power  to  go  outside  of,  beyoad. 
or  behind  the  records,  or  to  pass  on  quest' or  s 
involving  matters  which  require  evidence  dehors 
the  record.— In  re  Murphv.  178  N.  Y.  S.  230. 

Under  Election  Law,  §§  122. 123. 128*  134. 100. 
the  board  of  elections,  while  its  duties  are  min- 
isterial, and  subject  to  judicial  review  nnier 
section  125,  is  bound  to  execute  the  election 
laws,  and  to  count  the  number  of  nominacora 
who  have  registered,  and  determine  in  the  fir^t 
instance  whether  the  certificate  is  in  due  form. 
-Id. 

^=?>I53  (N.Y.Sup.)  The  board  of  elections  of 
the  city  of  New  York  has  power  to  pass  on  the 
question  as  to  whether  the  names  of  certain 
candidates  to  be  voted  for  at  the  primary  elec- 
tion shall  be  placed  on  the  primary  ballot- 
Application  of  Cahill,  178  N.  Y.  S.  468. 
«S=>I54(1)  (N.Y.Sup.)  Under  Election  l^w,  { 
125,  on  application  for  order  adjudging  an  in- 
dependent nomination  certificate  for  major  to  be 
insufiicient  and  void,  as  not  meeting  the  require- 
ments of  section  123,  the  Supreme  Court  must 
take  such  decision  and  order  as  justice  may  re- 
quire.—In  re  Lynch,  178  N.  Y.  S.  30. 
^=>I55  (N.Y.Sup.)  An  independent  certificate 
of  nomination  for  mayor  of  a  city,  where  the 
witness  did  not  sign  his  name  on  the  same  line 
and  opposite  the  name  of  each  voter's  signature, 
but  up  and  down  the  page  perpendicular  to  the 
voters*  signatures,  was  not  in  compliance  with 
Election  Law,  $  123,  though  the  defect  mizbt 
be  cured,  if  responsibility  for  the  witness*  sig- 
nature could  be  fixed,  by  re-signing  his  name 
properly  after  the  certificate  had  been  declared 
insufficient,  on  application  for  order  to  tliat  ef- 
fect ;  proper  proof  being  made  that  the  witness- 
es had  actually  witnessed  bona  fide  signatun-s 
of  qualified  voters.— In  re  Lynch,  178  N.  Y.  i>. 
30. 

The  defect  in  an  independent  certificate  of 
nomination  for  mayor  of  a  city,  that  it  does  not 
appear  that  certain  witnesses  to  signatures  are 
freeholders  in  the  county  or  residents  thereof 
for  the  last  preceding  five  years,  may  be  cured 
by  the  affidavits  of  the  witnesses  that  they  do 
possess  the  qualification  of  residence. — Id. 

The  omission  of  a  petition  for  independent 
nomination  for  mayor  of  a  city  to  embrace  a 
character  certificate   as   to   three   witnesses  to 
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Estoppel 


the  signatureB  of  voters  is  excusable,  and  can 
be  cured  in  the  form  required  by  law. — Id. 

Election  Law,  §  123,  requires  only  the  signa- 
tures of  the  signers  on  an  independent  certifi* 
<'atc  of  nomination,  and  whatever  is  capable  of 
identifying  the  signer  is  sufficient,  though  the 
Christian  name  is  omitted,  while  any  error  in 
form  or  failure  to  disclose  identity  can  be  cured 
as  an  excusable  omission,  on  submission  of  prop- 
er proofs  by  the  signer. — Id. 
«S=»I58  (N.Y.Sup.)  While  the  duties  of  the 
board  of  elections  are,  under  Election  Xiaw,  §§ 
V2Z,  124,  128,  purely  administrative,  jurisdic- 
tional defects  in  a  certificate  of  independent 
nomination  are  not  waived  by  the  receipt  and 
filing  of  the  petition  by  the  board. — In  re 
Murphy,  178  N.  Y.  S.  236. 

VH.   BAI.LOTS. 

<©=>I66  (N.Y.Sup.)  Under  Town  Law,  $  68, 
Klection  Law,  §  816,  as  amended  by  Laws  1913, 
e.  821,  and  Laws  1917,  c.  703,  section  318,  as 
amended  by  Laws  1901,  c.  95,  section  331,  as 
amended  by  Laws  1909,  c.  22,  and  section  366, 
as  amended  by  Laws  1913,  c.  821,  there  should 
be  no  separate  ballot  for  candidates  for  town 
offices,  at  a  general  election  notwithstanding 
section  341,  as  amended  by  Laws  1913,  c.  821. 
—People  ex  rel.  Shea  v.  Gilbert,  178  N.  Y.  S. 
327. 

ELECTRICITY. 

<>=»I6(1)  (N.Y.)  Where  trolley  wire  of  de- 
fondant  traction  company  running  under  bridge 
of  railroad  company  was  so  placed  that  no 
one  standing  on  the  bridge  or  even  bending  over 
the  parapet  could  reach  it,  heldt  that  defendant 
-was  not  liable  for  injury  to  a  boy  who  in  cross- 
ing the  bridge  swung  a  wire  about  eight  feet 
long  bringing  it  in  contact  with  the  trolley 
wire.— Adams  v.  Bullock,  125  N.  E.  93,  227 
N.  Y.  208. 

Since  defendant  traction  company  in  using  an 
overhead  trolley  was  in  the  lawful  exercise  of 
its  franchise,  negligence  cannot  be  imputed  to 
It  because  it  used  the  overhead  wire  system 
and  not  another.— Id. 

ELEVATORS. 

See  Master  and  Servant,  ^s»40C^ 

EMINENT  DOMAIN. 

See  Judgment,  $=>747. 

I.   KATUBE,   EXTENT,   AMD   DELEOA- 
TION  OF  POWER. 

^=►8  (N.Y.Sup.)  Statute*  giving  the  right  of 
eminent  domain  will  be  strictly  construed.— 
People  v-^  Fisher,  178  N.  Y.  S.  184. 

n.   COMPENSATIOK. 
{!))   Persons    Entitled    and   Payment. 

4©=»I52(1)  (N.Y.Sup.)  Where  land,  sold  for  a 
term  of  years  under  Laws  1809,  c.  888,  §  13,  for 
swamp  land  drainage  assessment,  is  condemned, 
the  purchaser  for  years  is  entitled  to  the  income 
of  the  award  for  such  years,  and  at  end  thereof 
the  corpus  goes  to  the  reversioners.— Whitney 
V.  Ck)nsidine  Investing  Co.,  178  N.  Y.  S.  08. 


^=^153  (N.Y.Sup.)  An  award  for  damage  to 
buildings  by  reason  of  intended  regulation  of  a 
street  is  payable  to  the  owners  of  the  prop- 
erty at  the  time  the  street  is  regulated  or 
graded,  and  not  when  the  city  acquires  title  to 
the  land.— In  re  Leist,  178  N.  Y.  S.  268. 

Where  a  city  condemns  land  in  widening  a 
street,  and  title  passes,  the  right  to  an  award 
of  damages  thereafter  is  personal  property, 
which  does  not  pass  to  the  grantee  of  owner 
of  abutting  land  entitled  thereto.—Id. 

A  grantee,  having  a  right  to  claim,  on  ground 
of  estoppel,  that  title  had  passed  on  condemna- 
tion before  deed  was  given  to  her  with  cove- 
nants, did  not  pass  such  right,  where  she  con- 
veyed by  deeds  of  bargain  and  sale,  without  full 
oovenants.—Id. 

in.   PROCEEDINGS   TO  TAKE   PROP- 
ERTY AND  ASSESS  COM- 
PENSATIOK. 

«=»I67(4)  (N.Y.Sup.)  Statutes  fiving  the  right 
of  eminent  domain  will  be  strictly  construed, 
and  proceedings  thereunder  must  be  in  strict 
conformity  with  the  statute,  and  every  jurisdic- 
tional provision  thereof  complied  with.— People 
V.  lusher,  178  N.  Y.  S.  184. 
^=»I69  (N.Y.Sup.)  Governor's  statements,  to 
members  of  forest  purchasing  board  during  in- 
formal conversati<ms,  that  certain  land  should 
be  acquired  at  once,  held  insufficient  consent  to 
acquisition  of  the  land  under  laws  1908,  c.  130, 
I  47,  requiring  governor's  **consent,"  where  no 
record  was  made  of  the  conversations,  and  no 
entry  made  in  any  book  or  record  showing  gov- 
ernor's consent  to  acquisition  of  such  land; 
parol  consent  being  insufficient  to  comply  with 
the  statute,  though  statute  does  not  expressly 
require  written  consent— People  v.  Fisher,  178 
N   Y    S    184 

Laws  1908,  c.  130,  f  44,  requiring  Gover- 
nor's consent  to  acquisition  of  land  by  forest 
purchasing  board,  is  mandatory.— Id. 

Under  Laws  1908,  c.  130,  §  47,  providing  for 
filing  of  certificate  describing  lands  appropriat- 
ed by  state  for  purpose  of  making  them  a  part 
of  Adirondack  or  Catskill  parks,  and  service  of 
notice  of  filing  of  such  certificate  upon  owner, 
all  jurisdictional  steps  necessary  to  acquisition 
of  land  by  forest  purchasing  board  must  have 
been  taken  before  the  filing  and  service  of  such 
notice.— Id. 

EQUITY. 

See  Attorney  and  Client,  ^S9l92;  Conversion; 
Costs,  ^=»103 ;  Discovery;  Injunction;  Judg- 
ment, <5=>120, 123,  130;  (Juieting  Title ;  Ref- 
ormation  of  Instruments;  Set-Off  and  Coun- 
terclaim, ^=S98;  Specific  Performance; 
Trusts. 

ESTATES. 

See  Descent  and  Distribution;  Executors  and 
Administrators;  Life  Estates;  Perpetuities; 
Tenancy  in  Common;    Wills. 

ESTOPPEL 

See  Corporations,  ^=»617;  Drains,  ^=s»88; 
Eminent  Domain,  ^=>153;    Marriage,  ^s>36. 
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EVIDENCE. 

See  Criminal  Law,  ^=»510,  511;    Depositions; 

Discoyery;    Pleading,   «=»11,   22,   845,  427; 

Trial,  <©=»lo9;  Witnesses, 
I'or  evidence  as  to  particnlar  facts  or  issues 

or  in  particular  actions  or  proceedings,  see 

also  the  various  specific  topics. 
For  review  of  rulings  relating  to  evidence,  see 

Appeal. 

I.  JUDICIAI.  NOTIOE. 

^=»l  (N.Y.Sup.)  Courts  and  judges  may  take 
judicial  notice  of  various  matters  in  the 
progress  of  a  litigation.— -Mager  v.  Wuytack, 
178  N.  Y.  a  300. 

®=»5(2)  (N.Y.Sup.)  Courts  are  not  bound  to 
take  judicial  notice  of  matters  of  fact,  as  that 
X-ray  apparatus  is  in  general  use  in  hospitals 
at  Barbadoes  and  in  south  American  ports. — 
Leone  v.  Booth  S.  S.  Co.,  178  N.  Y.  S.  620. 
€=»I4  (N.Y.Sup.)  Court  will  not  take  judicial 
notice  of  fact  that  counsel's  absence  was  due 
to  sickness.— Mager  v.  Wuytack,  178  N.  Y.  S. 
300. 

^=»I4  (N.Y.Sup.)  Court  will  take  judicial  no- 
tice that  hernia  is  a  disease  arising  out  of  nat- 
ural causes,  as  well  as  from  accident. — Cavalier 
V.  Chevrolet  Motor  Co.  of  New  York,- 178  N. 
Y.  S.  489. 

<g=>23(l)  (N.Y.Sup.)  It  is  a  well-known  fact 
that  the  colonial  government  as  a  matter  of 
policy  studiously  avoided  granting  the  river 
bed.— West  Virginia  Pulp  &  Paper  Co.  of  Del- 
aware V.  Peck,  178  N.  if.  S.  GQS, 
^=s>29  (N.Y.Sup.)  If  a  penal  statute  is  ap- 
plicable to  a  civil  shit  for  libel,  the  court  must 
take  judicial  notice  of  the  statute  and  its 
terms.— Schieflfelin  v.  Hylan.  178  N.  Y.  S.  652. 
€=s>32  (N.Y.Sup.)  Under  CJreater  New  York 
(Charter,  §  1556,  as  amended  by  Laws  1917,  c. 
382^  courts  may  now  take  judicial  notice  of 
ordinances.-— Cohen  v.  A.  (Goodman  &  Sons,  17« 
N.  Y.  S.  528. 

^=>43(1J|  (N.Y.Sup.)  In  a  summary  proceeding 
by  the  Public  Service  Commission,  pursuant  to 
Public  Service  Commissions  Law,  j  74,  to  en- 
join a  gas  company  from  charging  more  than 
95  cents  per  1,000  feet  for  gas,  the  Appellate 
Division  held  not  under  obligation  judicially  to 
notice  certain  facts  occurring  subsequent  to  the 
rendition  of  the  judgment  for  the  Commission 
appealed  from.—Public  Service  Commission  for 
First  Dist.  v.  Brooklyn  Borough  Gas  Co.,  178 
N.  Y.  S.  93. 

II.  PREStTMPTIONS. 

^=S976  (N.Y.Sup.)  Failure  of  defendant  in  a 
civil  action  to  testify  is  not  in  or  of  itself  evi- 
dence against  him,  failure  to  produce  evidence 
in  one's  possession  not  making  evidence,  the 
only  effect  bein^  to  warrant  the  court  or  jury 
to  make  the  deliberative  inference,  rather  than 
the  probative  inference,  that  the  evidence,  if 
produced,  would  not  be  favorable  to  the  de- 
fendant, and  no  presumption  is  created  for  or 
against  either  party.— Price  v.  Price,  178  N. 
Y.  S.  561. 

C=^89  (N.Y.Sup.)  In  action  for  price,  involv- 
ing admissibility  of  declarations  of  buyers'  em- 
ployA  to  bind  buyer,  presumption  that  employ- 
ment, shown  to  have  existed  at  time  of  sale, 


continued  and  existed  at  time  of  dedarationf, 
was  overcome  by  unimpeached  and  uncontra- 
dicted evidence  that  employment  had  terminat- 
ed at  time  declarations  were  made. — ^Levy  v. 
Wallach,  178  N.  Y.  S.  216, 

V.  BEST  AND  SECOND  ART  EVIDEHCE. 

^S3>I58(15)  (N.Y.Sup.)  Where  the  public  r«!- 
ords  showing  ownership  of  property  were  ob- 
tainable, and  could  have  been  introduced  in  evi- 
dence, it  was  reversible  error  to  permit  a  wit- 
ness to  testify  over  objection  as  to  the  contents 
of  the  records.— Dinneen  v.  Martin,  178  N.  Y. 
S.  384. 

vn.  ADmssiONS. 

(D)  Br   Aflrents  or  Other   Repreaentmtlvea. 

<S=»244(7)  (N.Y.Sup.)  In  an  action  for  the 
purchase  price  of  goods,  where  defense  was 
that  goods  were  not  according  to  sample,  it 
was  error  to  permit  witness  to  detail  conver* 
sations  had  with  defendant's  salesman  in  re- 
gard to  quality  of  goods;  defendant  corpora- 
tion not  being  bound  by  his  statement.— Isaac- 
son v.  J.  L.  Blum  Co.,  178  N.  Y.  S.  333. 

(Ifi)  Proof  and  Kffeet. 

^=s>258(l)  (N.Y.Sup.)  Employer  was  not  bound 
by  declarations  ot  employ^,  regardless  of 
proof  that  employment  had  not  terminated  at 
the  time  the  declarations  were  made,  in  ab- 
sence of  proof  that  employ^  was  at  such  time 
engaged  in  executing  authority  conferred  upon 
him,  and  that  the  declarations  related  to  basi- 
ness  then  pending  so  that  they  constituted 
part  of  res  gestae.— Levy  v.  Wallach,  178  N.  1'. 
S.  216. 

IX.   HEARSAY. 

^=3>323(4)  (N.Y.Sup.)  Where  article  in  ques- 
tion was  not  generally  upon  the  market,  and  it 
was  therefore  practically  impossible  to  prove 
its  market  value,  there  was  no  error  in  admit- 
ting in  evidence  a  publication  purporting  to 
give  the  sales  and  quotations  each  day;  there 
bein^  proof  on  both  sides  as  to  reliability  of 
pubhcation. — Burns  Mfg.  Ck>.  v.  Clinchfield 
Products  Corporation,  178  N.  Y.  S.  483. 

XI.   PAROL       OR      EXTRIHSIG       EVI- 
DENCE AFFECTING  WRITINGS. 

(C)  Separate    or    Sabseauent    Oral    Avree- 
meat* 

<S=>442(4)  (N.Y.Sup.)  The  written  contract 
being  merely  defendant's  letter  agreeing,  in  con- 
sideration of  plaintiff's  suggesting  and  putting 
into  operation  his  plan  of  leasing  or  sellia? 
phonograph  "which  is  furnished  with  the  Root 
Popular  Music  Assortment,"  to  pay  him  a 
commission  on  all  moneys  collected  for  sai<i 
rental  and  sale,  defendant,  to  show  the  full 
agreement,  could  introduce  the  details  of  plaio- 
tiff's  plan  as  worked  out  by  himself  in  wntius. 
— O'Neil  V.  McKinley  Music  Co.,  178  N.  Y.  S. 
459. 

Conversations  between  the  parties,  prior  to 
defendant  signing  a  letter  agreeing,  in  consid- 
eration of  plaintiff's  plan  of  leasing  or  selling 
the  phonograph  furnished  with  a  certain  music 
assortment,  to  pay  him  a  commission  on  money 
collected  for  said  rental  and  sale,  are  admrssi- 
ble;    they  not  varying  the  terms  of  the  letter. 
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from  and  that  the  defendant  was  a  party  to  its 
withdrawal.— Id. 


but  merely  augmenting  the  effect  of  the  writ- 
ings, which  plaintiff  had  made,  in  disclosing  the 
full  nature  of  the  plan.~Id. 
i^=>442(6)  (N.Y.Sup.)  Where  a  written  con- 
tract for  the  sale  of  thread  "as  sample  spools 
delivered"  was  complete,  and  established  con- 
clusively that  the  thread  was  to  be  half  right 
And  half  left  twist,  parol  evidence  that  the 
thread  was  sold  '*as  is,"  without  any  such 
txgreement,  is  inadmissible^  and,  where  improp- 
erly admitted,  the  issue  raised  by  such  evidence 
should  not  be  submitted  to  the  jury.— Bloom  v. 
Abram  Bloom  Co.,  1T8  N.  Y.  S.  2^4. 

XIV.  WEIGHT  AND  SUFFICIENCY. 

^=3590  (N.Y.Sup.)  An  instruction  that  jury,  in 
considering  weight  of  testimony  of  certain  em- 
ployes, might  consider  that  they  had  testified 
on  a  previous  trial,  when  not  employed,  was 
improper;  such  fact  being  immaterial.-^Kosen 
V.  Druss,  178  N.  Y.  S.  259. 

EXECUTION. 

See  Bankruptcy,  ^=9433;  Contempt,  ^=»22; 
Costs,  ^=»174;  Executors  and  Administra- 
tors, ^=s>508. 

X.    SUPPLEMENTARY  PROCEEDIKOS. 

C=>387  (N.Y.Sup.)  Affidavit  of  judgment  credi- 
tor's attorney  for  examination  of  third  party 
as  to  his  indebtedness  to  judgment  debtor, 
stating  merely  that  third  party  bad  personal 
property  of  and  was  indebted  to  judgment 
debtor,  and  that  "the  sources  of  deponent's 
knowledge  and  the.  grounds  of  his  belief  as 
to  such  property  were  a  statement  signed  by 
judgment  debtor  '*now  in  deponent's  posses- 
sion," but  not  setting  out  the  statement,  held 
insufficient  as  basis  for  order  of  examination, 
under  Code  Civ.  Proc.  §  2441,  requiring  proof 
by  affidavit  or  other  competent  written  evi- 
dence that  third  person  had  property  of  or 
was  indebted  to  judgment  debtor. — Van  Senden 
V.  Pratt,  178  N.  Y.  S.  835. 
^=:»4I9  (N.Y.Sup.)  If  a  contempt  consisted 
solely  of  a  disobedience  of  an  order  to  appear 
and  be  examined,  defendant  could  not  be  fined 
the  amount  of  a  judgment  to  be  paid  to  plain- 
tiff without  showing  that  the  failure  to  obey 
the  order  to  appear  resulted  in  loss  to  plain- 
tiff of  the  amount  of  the  judgment;  but  the 
fine  should  be  limited  to  the  costs  and  ex- 
penses of  plaintiff,  and  an  additional  sum  for 
punishment  not  exceeding  the  statutory  limit 
under  Judiciary  Law,  §  773.— Weddle  v. 
Grzeozezak,  178  N.  Y.  S.  563. 

If  defendant  withdraws  money  from  a  bank 
in  violation  of  an  injunction,  a  fine  for  con- 
tempt for  the  amount  of  a  judgment  in  favor  of 
plaintiff  was  proper,  if  the  judgment  was  lost 
to  the  plaintiff  following  the  violation  of  the 
injunction. — Id. 

In  order  to  reach  the  conclusion,  in  a  con- 
tempt proceeding  against  defendant  for  with- 
drawing money  from  a  bank  in  violation  of  an 
injunction,  that  loss  of  a  judgment  to  plaintiff 
followed,  authorizing  fine  in  amount  of  judg- 
ment, there  must  be  evidence  that  the  money 
on  deposit  belonged  to  the  defendant,  so  that 
the  plaintiff  could  satisfy  the  judgment  there- 


EXECUTORS  AND  ADMINISTRATORS. 

See  Courts,  ^s>201:  Death,  ^s»2:  Descent 
and  Distribntion ;  Discovery,  ^S941;  Inaur< 
ance,  «=s>448,  560,  624;  Judgment,  ^=»12, 
286;  Marriage,  <es»50;  Parent  and  Child, 
^=3>3:  Taxation,  ^=9900;  Trusts,  «S9166, 
167,  ^83;  Wills. 

n.  APPoiNTMEirr,  quaufication, 

AND   TENTTBE. 

^=»22(1)  (N.Y.Sur.)  Where  the  designation 
of  the  widow  as  temporary  administrator  in 
an  intestate  proceeding  is  vacated  on  the  filing 
of  a  formal  will  for  probate,  a  solvent  and  un- 
interested executor,  mstead  of  the  widow,  will 
be  appointed  temporary  administrator  pending 
the  contest  in  the  proceedings  to  probate  the 
will.— In  re  Shonts'  Estate,  178  N.  Y.  S.  762. 
<^=>22(3)  (N.Y.Sur.)  On  the  filing  of  a  formal 
will,  with  petition  for  probate,  after  the  desig- 
nation of  the  widow  as  temporary  administra- 
trix in  proceedings  based  on  intestacy,  in  which 
no  letters  have  been  issued,  the  Surrogates' 
Court  has  inherent  power,  even  under  the 
Practice  Act,  to  vacate  ,the  designation  and 
stay  the  proceedings  until  the  issue  of  testa- 
cy is  determined,  and  is  bound  to  do  so  on 
its  own  motion,  without  petition  under  section 
2569.— In  re  Shouts*  Estote,  178  N.  Y.  S.  762. 
Upon  an  application  in  contested  probate 
proceedings  for  the  appointment  of  a  tempo- 
rary administrator,  the  court  is  not  at  liberty 
to  look  at  the  particular  provisions  of  the  will 
for  the  purpose  of  weighing  the  equitable  or 
moral  rights  of  the  beneficiaries. — Id. 
<8=>26(1)  (N.Y.Sur.)  Under  Code  Civ.  Proc. 
§  2576,  where  executors  deposited  bonds  in 
amount  of  $50,000  to  reduce  penalty  of  bond, 
and  thereafter  filed  bond  in  sum  of  $86,000, 
they  wUl  not,  after  having  received  in  addi- 
tion more  than  $100,000,  be  permitted  to  col- 
lect the  coupons  of  the  deposited  bonds,  with- 
out giving  an  additional  bond,  without  giving 
proof  in  accounting  proceeding,  In  whidi  all 
mterested  parties  are  before  court,  that  estate 
has  been  so  reduced  that  original  bond  will  be 
sufficient  to  satisfy  the  law,  if  security  so 
withdrawn  is  also  reckoned  in  the  estate.-^ 
In  re  Lubin's  EsUte,  178  N.  Y.  S.  777. 

rV.   COULEOTIOH  AND  MANAQEMENT 
OF  ESTATB. 

{A)   In  Oen«ra1. 

^S989  (N.Y.Sup.)  An  executrix,  authorized  by 
the  will  to  operate  testator's  business,  was  re- 
quired only  to  exercise  such  a  degree  of  care  in 
realizing  on  the  accounts  due  the  business  as  is 
exercised  by  the  ordinarily  prudent  business 
man,  though  she  has  the  burden  to  prove  that 
claims  were  not  lost  through  her  negligence. — In 
re  Friedlander,  178  N.  Y.  S.  50. 
<ds993(2)  (N.Y.Sup.)  An  executrix,  who  under 
the  will  was  authorized  to  continue  testator's 
business  as  long  as  it  was  deemed  for  the  best 
interests  of  the  estate,  was  accountable  only 
for  good  faith  in  the  exercise  of  the  discretion 
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vested  in  her,  and  wa»  not  responsible  for  errors 
of  judgment.— In  re  Friedlander,  178  N.  Y.  S. 
60. 

^=>97  (N.Y.)  Where  attorneys  contracted  with 
a  father  as  administrator  for  50  per  cent,  of 
any  recovery  by  settlf ment  of  verdict  for  death 
of  a  child,  the  Special  Term,  in  their  proceed- 
ings to  enforce  hen  on  the  proceeds  of  settle- 
ment, was  not  under  duty  to  approve  as  rea- 
sonable such  a  contract,  leading  to  the  result 
that,  though  the  attorneys  had  merely  investi- 
gated the  accident  and  served  summons,  they 
could  claim  $500  or  half  the  settlement.'-In  re 
Reisfeld,  124  N.  E.  725,  227  N.  Y.  137. 

Where  a  father  fixed  the  terms  of  the  re- 
tainer of  attorneys  to  sue  for  the  death  of  his 
child  before  his  appointment  as  administrator, 
by  prosecuting  the  action  after  appointment  he 
approved  and  continued  the  arrangement.— Id. 
^=»I22(2)  (N.Y.Sur.)  The  general  power  of 
temporary  administrators,  under  Code  Civ. 
Proc.  I  2597,  "to  secure  and  preserve  the  es- 
tate," implies  the  further  power  to  dp  whatever 
is  requisite  to  perfect  a  chose  in  action. — In  re 
Kean,  178  N.  Y.  S.  60. 

Where  an  order  of  the  surrogate  not  appeal- 
ed from,  authorized  temporary  administrators 
to  arrange  with  firms,  etc.,  for  sale  of  preferred 
stock  held  by  them  as  collateral,  and  authorized 
pledgees  to  effect  such  sale  and  to  apply  pro- 
ceeds to  reduction  of  debit  balances  due^and  ow- 
ing to  them  by  estate,  such  preferential  pay- 
ments were  not  claims  against  estate  in  the 
first  instance,  but  against  the  stock  pledged  as 
collateral. — Id. 

Where  unappealed  order  of  surrogate  author- 
ized temporary  administrators  to  arrange  to 
sell  preferred  stock  pledged  as  collateral,  and 
authorized  pledgees  to  make  such  sale  and  ap- 
ply proceeds  on  their  debit  balances,  parties 
plaintiff  in  an  action  against  decedent  in  his 
lifetime  for  a  money  judgment,  now  pending 
against  his  executors,  on  settlement  of  accounts 
of  such  administrators  and  executors,  under 
Code  Civ.  Proc.  §  2768,  subd.  3,  defining  "debts'* 
and  "creditor,"  might  object  to  such  preferen- 
tial payments;  but  where  account  indicated 
that  such  sale  and  payment  realized  a  profit  to 
estate,  and  consequently  to  creditors,  they  could 
not  be  injured,  if  ultimately  securing  judgment 
in  their  action.— Id. 

VI.   ALLOWANCE  AND  PATMEHT  OF 
CLAIMS. 

(B)  Present  At  ton    nnd    Alloivanee. 

<S=>227(4)  (N.Y.Sur.)  A  claim  disallowed  by 
the  executor  will  be  considered  on  its  merits, 
though  proof  of  claim  was  served  prior  to  the 
publication  of  notice  to  present  claims,  where 
the  attorneys  for  the  executor  and  claimant 
are  both  in  court.— In  re  Whittemore,  178  N. 
Y.  S.  780. 

(D)   Priorities  and  Payment. 

^==»272  (N.Y.Sur.)  The  expen.ses  of  adminis- 
tration and  the  debts  of  an  estate  are  a  pri- 
mary charge  on  the  personal  estate,  and  land 
cannot  be  resorted  to,  except  under  statutory 
authority.— In  re  Rhodes'  Estate,  178  N.  Y. 
S.  782. 


VII.  DISTRIBirTIOir  OF  ESTATE. 

<&=»29l  (N.Y.Co.Ct.)  With  the  assent  of  tho 
executor,  an  asset  specifically  bequeathed  b-s- 
comes  the  property  of  the  legatee. — Bock  v. 
Kelly,  178  N.  Y.  S.  676. 

^=:>298  (N.Y.Sur.)  Residuary  funds,  if  givra 
for  life  only,  should  not  be  paid  without  securi- 
ty.—In  re  HilUs,  178  N.  Y.  S.  348. 
^=9308  (N.Y.Sur.)  Account  of  executors  would 
be  charged  with  money  transferred  to  a  general 
devisee,  a  legatee  of  testator,  in  advance  of 
tne  payment  of  the  claims  of  creditors.— In  re 
Kean,  178  N.  Y.  S.  60. 

XI.   ACCOUKTIKG  AND  SETTIfMERT. 
(B>   Proceedinsra   for  Aecoantlns* 

^=:»469(1)  (N.Y.Sur.)  Where  the  will  of  a  non- 
resident was  probated  within  the  couBty.  acd 
one  of  <the  executors  resides  in  the  county,  the 
Surrogate's  Court  has  jurisdiction  to  settle  ac- 
counts of  such  executor  under  Code  Cir.  Proc 
§  2510,  subd.  3.— In  re  YuiU's  EsUte,  ITS  N. 
Y.  S.  871. 

^=»472  (N.Y.Sur.)  Where  ordinary  aM>lica- 
tion  is  made  by  creditors  to  compel  executors 
to  account,  an  answer  of  an  executor,  assking 
the  court,  before  directing  any  accounting,  to 
construe  an  agreement  of  guaranty  entered  in- 
to by  the  deceased  and  the  executor,  and  to 
determine  the  extent  of  the  separate  liability 
of  the  estate  and  its  interest  in  certain  secu- 
rity, will  be  denied,  as  all  the  issues  may  be 
raised  by  objections  and  heard  and  determined 
at  the  same  time. — In  re  Loeb's  Estate,  178  X 
Y.  S.  364. 

(D)   CompentfkiClon. 

^s>495(l)  (N.Y.Sur.)  Where  testatrix's  ex- 
ecutor, personalty  bemg  insufficient-  to  pay  in 
full  legacies  not  charged  on  I'ealty,  together 
with  the  debts  and  expenses  of  administration, 
himself  advanced  difference  of  about  $2U,iNi'» 
between  personal  estate  and  amount  of  lega- 
cies and  debts,  he  is  entitled  to  conimissiuns 
only  on  the  amount  of  personal  property  Iffc 
by  testatrix  and  distributed  by  him,  and  noc 
on  the  amount  voluntarily  paid  by  liim. — In  re 
Rhodes'  Estate,  178  N.  Y.  S.  782. 
<8s»495(3)  (N.Y.Sur.)  Where  testatrix's  real 
estate  has  not  been  delivered  to  devisees,  nor 
distributed,  and  has  not  been  converted  into 
money,  there  can  be  no  commissions  paid  the 
executor  upon  it— In  re  Rhodes'  Estate,  ITS 
N.  Y.  S.  782. 

(E)   Stntlnsr,    j^ettliner.    Opening,    And     Re* 

VlCTT. 

^s»508(3)  (N.Y.Sur.)  An  executor  is  person- 
ally liable  to  a  legatee  for  the  amount  which 
the  surrogate's  decree  settling  executor's  ac- 
count directs  him  to  pay  the  legatee,  and  such 
amount  may  be  collected  by  execution  agaiD.>t 
executor's  individual  property.— In  re  Uaarens 
Estate,  178  N.  Y.  S.  775. 

^=>509(8)  (N.Y.Sur.)  Decree  of  Surrogate's 
Court,  settling  the  account  of  the  executors, 
will  not  be  modified,  in  the  absence  of  a  clear 
showing  of  fraud,  mistake  of  fact,  or  clerical 
error.— In  re  Noe's  Estate,  178  N.  Y.  S.  7T-L 
®=>5I0(8)  (N.Y.Sup.)  On  appeal  from  dedsioa 
of  the  surrogate  on  petition  of  a  surviving  ex- 
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Footf 


ecutor  to  render  and  settle  his  account,  the 
executor  havuig  sought  instruction  as  to  all  of 
the  legacies  in  the  will,  the  Appellate  Division 
lias  power  to  pass  on  the  question  whether  the 
legacies  made  by  a  particular  clause  of  the 
^'ill  must  be  charged  upon  the  entire  estate.— 
In  re  Herborn,  178  N.  Y.  S.  582. 
<=>5I3(10)  (N.Y.Sur.)  Surrogate's  decree,  set- 
tling the  accounts  of  executors  under  Code 
Civ.  Proc.  §  2743  (now  §  2735),  held  conclusive 
on  each  party  to  the  proceeding,  including  an 
executor  who  subsequently,  in  a  proceeding  for 
construction  of  the  will,  seeks  to  make  out  that 
testator's  widow  is  not  entitled  to.  a  life  policy 
and  the  residuary  estate  outright :  as  esbiblish- 
ed  by  the  prior  decree.— In  re  Hillls,  178  N.  Y. 
S.  348. 

€=»5I3(11)  (N.Y.Sur.)  Where  decree  of  Sur- 
rogate's Court,  settling  account  of  executors, 
directed  payment  of  certain  amount  to  de- 
ceased's creditor  on  receipt  by  executors  of 
the  proceeds  of  sale  of  deceased's  real  estate, 
the  amount  drew  interest  from  date  of  entry 
of  decree,  under  Code  Civ.  Proc.  §  1211.— In  re 
Noe's  Estate,  178  N.  Y.  S.  774. 

XII«   FOBEI6N  AKB  AKCII«IiART  AD- 
BIINISTRATION. 

^=9521  (N.Y.Sur.)  A  decree  entered  in  account- 
ing proceedings  in  a  probate  court  in  a  sister 
state  allowing  certain  accounts  against  estate 
of  testatrix  wherever  situated  as  expenses  in 
due  administration  is  ineffectual  against'  New 
York  administrators  with  will  annexed,  as  no 
etate  can  exercise  direct  jurisdiction  over  per- 
sons or  property  without  its  territory,  and  ap- 
plication for  payment  by  New  York  administra- 
tors will  be  denied.— In  re  Eaton's  Estate,  178 
N.  Y.  S.  825. 

EXEMPTIONS. 

See  Schools  and  School  Districts,  ^=s»102;  Tax- 
ation, ^=9382,  876. 

EXTRADITION. 

See  Habeas  Corpus,  <=s>85,  92. 

II.  INTEB8TATE. 

^=»30  (N.Y.Sup.)  Where  one,  while  a  few 
days  in  New  Jersey,  married  a  woman  there 
and  immediately  returned  to  New  York  with 
her,  and  several  days  later  the  woman  had 
epileptic  fits  and  admitted  that  she  and  her 
parents  had  deceived  and  defrauded  the  hus- 
band as  to  her  physical  condition,  and  had 
fraudulently  sworn  in  New  Jersey  as  to  her 
health  in  connection  with  obtaining  a  marriage 
license,  and  asked  the  husband  to  take  her 
back  to  her  parents'  home  in  New  Jersey, 
which  he  did  after  bringing  an  action  in  New 
York  for  annulment  of  the  marriage,  remaining 
in  New  Jersey  only  a  few  minutes,  the  husband 
could  not  be  considered  a  "fugitive  from  jus- 
tice" when  he  returned  to  New  York,  assum- 
ing that  leaving  his  wife  in  New  Jersey  was 
wife  desertion,  and  a  statutory  offense  in  New 
Jersey;  the  husband  not  being  conscious  of 
anv  guilt  at  any  time.— People  ex  rel.  Plumley 
▼.  Higgins,  178  N.  Y.  S.  728. 


^=»32  (N.Y.Sup.)  Where  indictment  does  not 
set  forth  facts  or  acts  constituting  a  crime 
under  the  statutes  upon  which  it  is  based,  it 
is  the  duty  of  courts  to  refuse  extradition.— 
People  ex  rel.  Plumley  v.  Higgms,  178  N.  Y. 
S.  728. 

EYES. 

See  Master  and  Servant,  ^=>385. 


See  Brokers. 


FACTORS. 


FALSE  IMPRISONMENT. 

See  Arrest,  <©=s>63,  64 ;    Trial,  «=>253. 

I.  cnrni  LIABILITY. 

(A)  Aet»  Constltntinv  False  Imprlsoiiinent 
and  Litabllltir  Therefor. 

^=s>\3  (N.Y.Sup.)  If  plaintiff  and  companions 
had  trespassed  upon  defendant's  land,  erected 
tent  thereon,  and  refused  to  move  at  defend- 
ant's request,  without  reason  or  explanation, 
there  was  prima  facie  reason  and  probable 
cause  for  their  arrest,  in  view  of  Penal  Law,  § 
2036.-^ohnson  v.  May,  178  N.  Y.  S.  742. 

Probable  cause  does  not  depend  upon  guilt 
or  innocence  of  party  arrested.— Id. 

FEDERAL  BOILER  INSPECTION  ACT. 

See  Master  and  Servant,  ^s:»285,  286. 

FEDERAL  OPERATION  OF  RAIL- 
ROADS. 

See  Railroads,  «s>&^. 

FEDERAL  SAFETY  APPLIANCE  ACT. 

See  Master  and  Servant,  ^=»im 

FINDINGS. 

See  Judgment,  ^S9l23. 

FINES. 

See  Execution,  <S=9419. 

FIREMEN. 

See  Master  and  Servant,  ^s:»d7S. 

FIRES. 

See  Master  and  Servant,  ^s»375. 

FLASH  BOARDS. 

See  Navigable  Waters.  <|X::»22. 

FOOD. 

See  Sales,  ^=»162,  164;    Statutes,  ^=s>210. 

^=»5  (N.Y.Sup.)  A  salad  dressing,  which  is  a 
compound  under  a  secret  formula  of  vinegar, 
mustard,  salt,  and  other  ingredients,  none  of 
which  are  harmful  in  any  way,  cannot  be  suid 
to  be  adulterated,  under  Agricultural  Law,  | 
201.— People  v.  Durkee.  178  N.  Y.  S.  014. 
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>I5  (N.Y.Sup.)  The  proviso  following  the 
three  subdivisions  relabng  to  misbranding  in 
Agricultural  Law.  j  201,  is  not  an  added  pro- 
hibition, but  qualifies  and  limits  the  prohibi- 
tions already  contained  in  the  section;  that  is, 
the  acts  before  mentioned  are  prohibited  un- 
less they  are  saved  by  the  proviso,  a  '^proviso*' 
being  a  clause  making  wbat  precedes  condi- 
tional on  what  follows.— People  v.  Durkee,  178 
N.  Y.  S.  614. 

A  salad  dressing,  "Durkee's  Salad  Dressing 
and  Meat  Sauce,"  a  compound  under  a  secret 
formula  of  vinegar,  mustard,  salt,  and  other 
ingredients,  none  of  which  are  harmful  in  any 
way,  cannot  be  said  to  be  misbranded,  under 
Agricultural  Law,  §  201,  in  that  it  is  not  sold 
under  its  own  distinctive  name,  and  that  the 
ingredients  of  which  it  is  composed  are  not 
stated  in  the  label.— Id. 

FOREIGN  CORPORATIONS. 

See  Corporations,  «s»657-691. 

FORFEITURES. 

See  Bail,  ^=>79;  Corporations,  ^=>619;  Insur- 
ance, ^=>448,  747;  Intoxicating  Liquors,  «=» 
245,  250. 

FORGERY. 

See  Banks  and  Banking,  ^=9148. 

FRANCHISES. 

See  Taxation,  <8=5>124%. 

FRAUD. 

See  Appeal,  <S=»888;  Arrest,  «=>13,  35;  Bank- 
ruptcy, ^fe»423;  Discovery,  ^s:>41;  Execu- 
tors and  Administrators,  ^=>509;  Frauds, 
Statute  of;  Marriage,  €=»58;  Mortgages, 
<e=>34;  Pleading^<®=>8.  237;  Release,  <©=>16, 
57;  Sales,  <8=»355;  Trial,  «=»109;  Trusts, 
<g=>283;    Wills.  <&»405. 

FRAUDS,  STATUTE  OF.- 

See  Principal  and  Agent,  ^=s>152. 

Vn.   SAIJBS  OF   QOOD8. 
(B)   Acceptance   of  Part  of  Good*. 

^=>89(3)  (N.Y.Sup.)  Where  it  was  shown  that 
receipt  was  given  for  goods  delivered  and  that 
part  of  the  goods  were  used  in  making  up  hats, 
acceptance  of  the  goods  was  conclusively  shown. 
—Isaacson  v.  J.  L.  Blum  Co.,  178  N.  Y.  S. 
333. 


VIII. 


REQUISITES  AND  SUTFICIENCT 
OF  WRITING. 


<@=>II6(5)  (N.Y.Sup.)  Under  Real  Property 
Law,  §  242,  a  lease  for  more  than  a  year,  ex- 
ecuted by  an  agent  for  the  lessor  without 
written  authority,  is  void,  though  under  section 
2,^9  a  contract  for  the  letting  or  sale  of  prop- 
erty may  be  made  by  an  ai?ent  without  written 
authority.— Siemers  v.  Heuchel,  178  N,  Y.  S. 
i)49. 

<@=5>II6(10)  (N.Y.Sup.)  Where  there  was  never 
any  possession  of  the  property  by  a  lessee  for 
five  years  from  an  agent  for  the  lessors  not 


authorized  in  writing,  and  no  rent  was  ev» 
paid  by  him,  and  there  were  no  other  acta  that 
might  constitute  a  ratification  by  the  lessors 
of  the  lease,  void  under  Real  Property  I^w,  i 
242,  the  lease  could  be  ratified  only  by  a  writ- 
ing; verbal  approval  or  acceptance  not  being 
sufficient.— Siemers  v.  Heuchd,  178  N.  Y.  tJ. 
649. 

IZ.   OPERATION    ANP    EFFECT    OF 
STATUTE.  . 

<©=>I23(2)  (N.Y.Sup.)  A  lease  for  ^ve  years, 
executed  by  the  agent  for  the  lessors  without 
written  authoritjr,  oeing  void  under  Real  Prop- 
erty Law,  (  242,  it  was  not  good  for  one 
year,  where  the  lessee  never  had  possession: 
and  even  if  possession  had  been  obtained,  such 
possession  alone  would  have  created  merely  a 
tenancy  at  will,  without  any  fixed  term.— 
Siemers  v.  Heuch^,  178  N.  Y.  S.  649. 

GARAGES. 

See    Covenants,    ^=s>103;    Livery    Stable    and 
Garage  Keepers. 

GAS. 

See  Evidence,  ^=>43;  Gas,  ^=>14;  Judgment, 
<^=>543,  715;  Pleading,  «S=»350. 

«=»!  (N.Y.Sup.)  Where  the  Public  Service 
Comnussion  made  an  order  to  limit  the  service 
of  a  natural  gas  company  in  a  city,  which  order 
was  annulled  by  the  court,  the  annulment  rele- 
gated the  parties  to  the  status  before  the  order 
was  made,  which  showed  applications  for  gas 
connections,  refusals,  and  complaints  filed  with 
the  commission,  and  under  Public  Service  Com- 
missions Law.  §  74,  it  can  interfere  by  manda- 
mus to  compel  the  gas  company  to  make  the 
connections. — Public  Service  Commission,  S«- 
ond  Dist.,  v.  Iroquois  Natural  Gas  Co.,  17S 
N.  Y.  S.  24. 

(S=»I3(3)  (N.Y.Sup.)  Mandamus  will  issoe 
against  a  natural  gas  company,  at  suit  of  the 
Public  Service  Commission  and  the  city  served, 
to  compel  it  to  connect  its  mains  in  streets 
of  the  city  with  buildings  fronting  on  sncb 
streets  on  request  of  the  owners,  subject  to  all 
reasonable  regulations,  though  in  the  winter 
there  is  some  difficulty  in  supplying  enough  gas 
for  all  present  connections,  the  new  connectioai 
amounting  to  only  about  a  6  per  cent,  increase. 
— Public  Service  Commission,  Second  Dist.,  t. 
Iroquois  Natural  Gas  Co.,  178  N.  Y.  S.  24. 
^=»I4(1)  (N.Y.Sup.)  Where  maximum  rate  for 
gas  of  95  cents  per  1,000  feet  specified  by  the 
Public  Service  Commission  was  actually  in  ef- 
fect, the  gas  company  could  not  enforce  any  new 
rate  established  by  it  on  declaration  of  the  in- 
validity of  the  rate  as  fixed  by  the  commission 
until  SO  days  after  it  had  given  notice  to  the 
Commission  of  change  of  rate,  as  required  by 
Public  Service  Commissions  I-aw,  S  66,  subd. 
12,  and  until  it  had  published  the  same. — Public 
Service  Commission  for  First  EHst.  v.  Brooklyn 
Borough  Gas  Co.,  178  N.  Y.  S.  93. 

Tlie  order  of  the  Public  Service  Commission 
of  July  S,  1918,  prohibiting  a  gas  company 
charging  in  excess  of  95  cents  per  1.000  feet 
for  gas,  and  the  company's  written  acceptance 
of  such   order,  constituted  in  effect  the  filing 
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with  the  cotomission  of  notice  of  change  of  rate, 
as  required  by  Public  Service  Commissions 
I-aw,  I  06.— Id- 

^=»I4(1)  (N.Y.Sup.)  The  judicial  power  does 
not  extend  to  the  fixation  of  a  rate  for  gas. — 
Bronx  Gas  &  Electric  Co.  v.  Public  Service 
Commission,  First  Dist.,  178  N.  Y.  S.  172. 

The  Public  Service  Commission  has  no  author- 
ity to  fix  any  rate  for  gas  in  excess  of  the  price 
of  $1  per  1,000  cubic  feet  fixed  by  Laws  1906, 
e.  125,  because,  although  the  statute  n^ay  be  un- 
constitutional as  a  matter  of  fact,  in  so  far  as  it 
fixes  too  low  a  rat©  for  the  earning  of  profits  by 
company,  it  la  nevertheless  valid  as  a  restric- 
tion on  Public  Service  Commission's  power  to 
fix  any  other  rate.— Id. 

In  action  against  Public  Service  Commission, 
First  District,  and  other  public  oflicials,  to  re- 
strain their  enforcement  of  Laws  1906,  c.  125, 
fixing  maximum  rate  for  ^as  in  plaintiflPs  ter- 
ritory, and  to  prevent  interference  with  a 
higher  rate  fixed  by  it  as  a  reasonable  rate, 
seeking  relief  by  having  statutory  rate  declared 
confiscatory  because  of  increased  cost  of  pro- 
duction, and  to  have  court  fix  a  reasonable  rate, 
where  commission  demurred  to  first  cause  of  ac- 
tion and  answered  second,  the  facts  alleged  in 
first  cause  of  action  did  not  empower  court 
to  grant  an  injunction.— Id. 
«=s>l4(l)  (N.Y.SupJ  In  gas  company's  action 
for  a  decree  that  Laws  1906,  c  125,  fixing  $1 
per  1,000  cubic  feet  as  maximum  price  for  gas 
furnished  to  the  general  public,  and  Laws 
1905.  c.  736,  fixing  75  cents  for  that  quantity 
as  the  maximum  price  for  gas  furnished  to  the 
city  of  New  York,  are  at  present  confiscatory 
and  unconstitutional,  where  company  makes 
out  a  sufficiently  convincing  prima  facie  case 
to  justify  preliminary;  injunction,  it  may  be 
granted,  with  appropriate  incidental  relief,  on 
company's  bond  to  protect  consumers.— Bronx 
Gas  &  Electric  Co.  v.  Public  Service  Commis- 
sion, 178  N.  Y.  S.  218. 

In  action  by  gas  and  electric  company  to 
have  Laws  1906,  c.  125.  fixing  $1  per  1.000 
cubic  feet  as  maximum  for  gas  furnished  to 
the  general  public,  and  Laws  1905,  c.  736, 
fixing  75  cents  for  that  quantity  as  the  maxi- 
mum for  gas  furnished  to  the  city  of  New 
York,  declared  confiscatory  and  unconstitu- 
tional, the  9uestion  whether  plaintiff's  total 
business,  which  includes  its  electrical  depart- 
ment, is  or  is  not 'conducted  at  a  loss,  cannot 
be  injected  into  the  case.— Id. 

Assuming  correctness  of  the  figures  of  a  gas 
company,  suing  to  have  Laws  1906,  c.  125,  fix- 
ing %1  per  1,000  cubic  feet  as  maximum  price 
for  gas  furnished  to  the  general  public,  and 
I^ws  1905,  c.  736,  fixing  75  cents  for  1,000 
cubic  feet  as  the  maximum  price  for  gas  fur- 
nished to  the  city  of  New  York,  declared  con- 
fiscatory and  unconstitutional,  show  that  stat- 
utory rate  has  been  confiscatory  since  January 
1,  1917,  a  sufficient  period  of  loss  is  shown,  at 
least  until  all  the  evidence  Is  in,  and  the  court 
may  grant  pendente  lite  relief. — Id. 

In  suit  by  gas  company  to  enjoin  enforce- 
ment of  statutory  maximum  rates  to  consumer 
and  to  city  of  New  York,  wherein  it  seeks  pri- 
marily the  fixation  of  a  new  rate,  and  the  oth- 
er relief  is  merely  incidental  thereto,  and  it 
desires  no  relief,  unless  a  new  rate  is  fixed,  ^ 


Its  motion  for  injunction  wlU  be  denied  in  to- 
to,  as  courts  are  without  power  to  fix  a  rate. 
—-Id. 

GATES. 

See  Bridges,  <8=»37. 

GERMAN  LANGUAGE 

See  Injunction,  ^=>77. 

GIFTS. 

I.   IHTER   VIVOS. 

^=>32(1)  (N.Y.)  A  promissory  note,  executed 
and  given  to  a  nephew  as  a  gift,  is  unenforce- 
able.-Dougherty  V.  Salt,  125  N.  B.  94,  227  N. 
Y.  200. 

GOVERNMENT  OPERATION  OF 
RAILROADS. 

See  Railroads,  ^=s>5^. 

GRAND  JURY. 

See  Crimhial  Law,  ^s»510;  Replevin,  ^=s>12. 

GUARANTY. 

See    Executors    and    Administrators,    ^=»472; 
Indemnity. 

n.   CONSTRUOTIOK  AND  OPERA- 
TION. 

<®=>36(2)  (N.Y.Sup.)  Where  guaranty  covered 
accounts  due  to  one  personally,  there  could 
be  no  recovery  for  accounts  carried  by  him 
for  a  disclosed  principal.— Painter  v.  Fletcher. 
178  N.  Y.  S.  266. 

GUARDIAN  AND  WARD. 

See  Infants,  «=s>82. 

n.   APPOIKTMENT,    QUAIiIFIOATIOK, 
AKD  TENURE  OF   GUARDIAN. 

<©=>I0  (N.Y.Sur.)  Petition  of  the  father  of  a 
boy  under  the  age  of  14,  and  presumptively  le- 
gitimate, to  be  appointed  his  guardian,  may  be 
granted  by  Surrogate's  Court,  under  Code  Civ. 
Proc.  §§  2510,  2643,  2649,  though  the  mother, 
who  was  married  to  another  in  1015,  opposes  the 
application.— In  re  Mancini,  178  N.  Y.  S.  57. 
<e=>l3(7)  (N.Y.Sur.)  An  order  appointing  fa- 
ther of  a  boy  under  age  of  14  years,  presump- 
tively legitimate,  as  his  guardian,  should  pro- 
vide that  the  mother,  though  since  married  to 
another,  should  have  access  to  the  boy  at  such 
times  and  in  such  manner  as  may  be  proper  for 
his  best  interests.— In  re  Mancini,  178  N.  Y. 
S    57 

HABEAS  CORPUS. 

r  NATURE  AND  GROUNDS  OF 
REMEDY. 

€=>3  TN.Y.Sup.)  Under  Laws  1919,  c.  410, 
amending  Penal  Law,  (  2193,  and  providing 
that  time  spent  by  person  convicted  of  crime 
in  prison  or  jail  prior  to  conviction  and  be- 
fore  sentence  shall  be  calculated  as  part  of 
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the  term  of  sentence,  and  deducted  under  pro- 
visions of  Prison  Law,  art.  9,  one  convicted  is 
not,  where  the  period  of  his  incarceration  in 
penitentiary,  coupled  with  incarceration  pend- 
ing trial,  has  equaled  amount  of  sentence,  en- 
titled to  discharge  on  habeas  corpus,  but  the 
matter  must  be  reported  to  the  Governor,  and 
deduction  approved  by  him  before  it  can  be  ef- 
fected; hence  the  act  can  in  no  way  be  at- 
tacked as  infringing  the  pardoning  power. — 
People  ex  rel.  Gabriel  v.  Warden  of  New 
York  County  Penitentiary,  Wards  Island,  178 
N.  Y.  S.  595. 

II.  JURISDICTION,  PROCEEDINGS, 
AND   RELIEF. 

^=s>85(2)  (N.Y.Sup.)  On  habeas  corpus  in  an 
extradition  proceeding,  evidence  may  be  taken 
to  aid  the  court  in  determining  the  facts  bear- 
ing upon  the  legal  questions  involved,  and  the 
questions  sometimes  are  mixed  questions  of 
fact  and  of  law.— People  ex  rel.  Plumley  v. 
Higgins,  178  N.  Y.  S.  728. 
^=s>92(2)  (N.Y.Sup.)  The  questions  presented 
on  habeas  corpus  in  an  extradition  case  are  as 
to  the  identity  of  the  alleged  fugitive,  whether 
the  crime  was  committed  in  the  foreign  state 
under  its  laws,  whether  the  indictment  or  in- 
formation charges  a  crime  under  such  foreign 
laws,  and  whether  the  person  apprehended  is 
within  the  fair  and  legal  sense  of  the  term  a 
fugitive  from  justice.— People  ex  rel.  Plumley 
V.  Iliggins,  178  N.  Y.  S.  728. 

On  habeas  corpus  by  one  sought  to  be  extra- 
dited by  New  Jersey  to  answer  a  charge  of  will- 
ful wife  desertion.  New  York  court,  in  determin- 
ing whether  a  crime  was  committed  at  all  in 
New  Jersey,  could  determine  the  fact  whether 
or  not  relator  had  willfully  deserted  his  wife 
in  New  Jersey. — Id. 

HARMLESS  ERROR. 

See  Appeal,  «s»104&-1083 ;  Criminal  Jjkw,  «s> 
U69. 

HERNIA. 

See  Evidence,  ^=3l4. 

HIGHWAYS. 

See   Bridges',   Canals,   ^=^17;   Municipal  Cor- 
porations, ^=»654,  705,  706. 

I.   ESTABUSHMENT,   AIiTERATION, 
AND  DISCONTINUANCE. 

(A)   Eatabllshment   by-    Prescription,   User, 
or  Recogmltlon. 

<©=>I7  (N.Y.Sup.)  The  rule  that  it  wiU  be  as- 
sumed that  the  same  name  at  all  times  desig- 
nates the  same  person  or  thing  is  especially 
applicable  where  the  description  by  metes  and 
bounds  of  a  highway  when  originally  laid  out 
is  given  in  terms  of  the  then  ownership  of  ad- 
joining real  estate. — In  re  Amethyst  St.,  Union- 
port  Koad,  and  Rhinelander  Ave.  in  City  of 
New  York,  178  N.  Y.  S.  225. 

When  a  highway  is  once  shown  to  exist,  it 
is  presumed  to  continue  until  it  is  shown  to 
exist  no  longer. — Id.  i 


(C)   Alteration,     Vneatlony    or    Abnn««B- 


«=>79(2,8)  (N.Y.Sup.)  When  a  highway  is 
once  shown  to  exist,  it  is  presumed  to  cod- 
tinue  until  it  is  shown  to  exist  no  longer; 
When  a  highway  is  once  established,  it  contio- 
ues  until  discontinued  according  to  law.— In  r« 
Amethyst  St,  Unionport  Road,  and  Rhinelu- 
der  Are.  in  City  of  New  York,  178  N.  Y.  S.  Zi5. 


m.  CONSTRUCTION,  IMPROVIOfENT, 
AND  REPAIR. 

^=9  f  1 3(4)  (N.Y.)  A  contractor  for  constmction 
of  state  highway,  who  deposited  a  certifi<^ 
check  with  his  bid,  which  was  to  become  the 
property  of  the  state  if  he  failed  to  exe<7Ute 
the  contract,  and  bound  himself  to  enter  into 
a  contract  in  and  bjr  which  he  agreed  that  his 
information  **regarding  all  the  conditions  affect- 
ing the  work  to  be  done  and  labor  and  materials 
to  be  furnished  for  the  completion  of  this  ctm- 
tract  ♦  ♦  ♦  was  secured  by  personal  inves- 
tigation and  research  and  not  from  the  esti- 
mates of  the  state  commissioners  of  highways,"* 
was  not  entitled  to  a  return  of  the  check  on 
the  ground  of  mutual  mistake  and  a  misunder- 
standing, in  that  the  estimates  exhibited  by  the 
state  commissioner  indicated  that  the  supply 
of  stone  necessary  could  be  obtained  at  a 
certain  place  at  a  certain  price;  it  later  beia: 
discovered  that  stone  could  not  be  got  at  sneh 
place  and  could  only  be  obtained  at  a  much 
higher  cost.— Application  of  Semper,  124  N. 
E.  743,  227  N.  Y.  151. 


HOMICIDE. 

See   Criminal   Law,   <e=>511,   946,   949,   1023; 
Insurance,  ^=5>438,  448,  624. 

n.  MITRDER. 

<d=>30(l)  (N.Y.Sup.)  If  a  conspiracy  was  en- 
tered into  to  murder  six  persons,  and  three  of 
them  were  murdered  by  different  members  of 
the  conspiracy,  all  the  conspirators  were  prin- 
cipals in  the  commission  of  each  murder,  with- 
in Penal  Law,  §  2,  and  thereunder  those  aidini^ 
or  abetting  in  their  commission  were  "connect- 
ed with  the  commission"  of  all  the  crimf^ 
whether  present  or  absent  when  each  crime  was 
committed,  and  became  accessories  before  the 
fact,  and  liable  as  "principals,"  though  not  ac- 
tually participating  in  any  of  the  homicides.— 
Tcople  V.  Vollero,  178  N.  Y.  S.  787. 
«©=>30(3)  (N.Y.Sup.)  If  a  conspiracy  was  en- 
tered into  to  murder  six  persons,  and  throe  of 
them  were  murdered  by  different  members  of 
the  conspiracy,  all  the  conspirators  were  prin- 
cipals in  the  commission  of  each  murder,  with- 
in Pennl  Law,  8  2,  and  thereunder  those  aiding 
or  abetting  in  their  commission  were  ••connect- 
ed with  the  commission"  of  all  the  crimfs, 
whether  present  or  absent  when  each  crime  was 
committed,  and  became  accessories  before  the 
fact,  and  liable  as  "principals,"  though  not  ac- 
tually participating  m  any  of  the  homicides.^ 
People  V.  Vollero,  178  N.  Y.  S.  787. 
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HOSPITALS. 

— See  Coanties,  €=>153,  173;  Livery  Stable  and 
Garage  Keepers,  ^=>4^ ;  Mandamus,  ^=>3 ; 
Taxation,  ^=5>734,  876. 


HUSBAND  AND  WIFE. 

See  Criminal  Law,  ^=»43;  IMvorce;  Extradi- 
tion, ^s»30:  Habeas  Corpus,  ^ss>92;  Mar- 
riage; Pleading,  «=>8;  Wills,  ^=>627. 

I.   MUTUAI.  RIGHTS,  DUTIES.  AND 
UABII<ITI£S. 

<S=>I4(2)  (N.Y.Sup.)  Where  deed  to  husband 
and  wife  does  not  otherwise  provide,  the  gran- 
tees become  seised  in  fee  as  tenants  by  the 
entirety,  and  the  survivor  takes  the  whole.^ 
D'Elisa  V.  Rittondo..  178  N.  Y.  S.  838. 

Though  joint  will  of  husband  and  wife  pro- 
vided that  survivor  should  enjoy  realty  for 
life,  and  that  upon  survivor's  death  it  should 
be  equally  divided  among  children,  held,  that 
wife,  on  death  of  husband,  became  sole  owner 
of  realty  held  by  the  entirety.— Id. 

UI.  CONVETAKOES.  CONTRACTS.  AND 

OTHER  TRANSACTIONS  BETWEEN 

HUSBAND   AND   WIFE. 

^=:»5f  (N.Y.Sup.)  Where  decree  of  separation 
had  been  rendered  providing  for  alimony  to 
wife,  so-called  agreement  of  separation  be- 
tween husband  and  wife  entered  into  upon 
husband's  default  in  payment  of  alimony, 
whereby  wife  agreed  to  accept  the  alimony 
due  her  in  full  satisfaction  of  her  support, 
maintenance,  and  alimony  for  the  past  and  in 
the  future,  did  not  affect  status  of  parties, 
being  without  consideration,  since  parties  were 
already  separated,  and  since  husband  was  al- 
ready bound  to  pay  wife  the  sum  paid,  and 
being  void  as  against  public  policy,  under  Do- 
mestic Relations  Law,  §  51,  prohibiting  con- 
tract relieving  husband  from  obligation  to  sup- 
port wife.— Gewirtz  v.  Gewirtz,  178  N.  Y.  S, 
738. 

V.   WIFE'S   SEPARATE   ESTATE. 
(B)   Rlfflit*  and  lilabllttle*  of  Hnaband. 

^=>I38(2)  (N.Y.Sup.)  The  mere  fact  that  wife 
owned  premises  on  which  work  was  performed 
under  a  contract  raised  no  presumption  that 
the  husband,  who  executed  the  contract,  was 
the  agent  of  the  wife  in  making  the  contract. — 
Dinneen  v.  Martin,  178  N.  Y.  S.  384. 

VIII«  SEPARATION    AND    SEPARATE 
BftAINTENANCE. 

^=>278(1)  (N.Y.Sup.)  An  agreement  between  a 
husband  and  wife  for  an  immediate  separation 
and  for  a  separate  allowance  to  the  wife  for 
her  support  is  valid.— Hann  v,  De  Freest,  178 
N.  Y.  S.  414. 

<e=>279(l)  (N.Y.City  Ct.)  Where  husband  de- 
faults in  payments  under  a  separation  agree- 
ment, divorced  wife  may  assign  her  cause  of 
action  therefor.— Phinney  v.  Andrus,  178  N, 
Y.  S.  760. 

<g=»279(l)  (N.Y.Sup.)  Where  there  is  a  valid 
existing  separation  agreement  between  a  hus- 
band and  wife,  under  which  provision  is  made 

178N.Y.S.-61 
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for  her  support,  she  has  no  cause  of  action 
against  the  husband  for  separation  and  ali- 
mony in  excess  of  the  amount  provided  for  in 
the  agreement— Gutmann  v.  Gutmann,  178  N. 
Y.  S.  833. 

€=»279(2)  (N.Y.Sup.)  Where  a  husband  and 
wife  made  a  valid  separate  maintenance  agree- 
ment, and  later  the  husband  obtained  a  divorce 
against  the  wife  for  a  subsequent  adultery  with 
H.,  in  an  action  by  the  divorced  wife,  now  the 
wife  of  H.,  upon  the  maintenance  agreement, 
for  unpaid  payments,  an  allegation  of  such 
subsequent  adultery  constitutes  no  defense.— 
Hann  v.  De  Freest,  178  N.  Y.  S.  414. 
«=s>279(6)  (N.Y.Sup.)  Where  monthly  sum 
agreed  to  be  paid  by  husband  in  separation 
agreement  was  regularly  paid  until  the  person 
to  whom  payment  was  to  be  made  refused  to 
receive  payment,  husband  was  not  in  default; 
no  demind  having  been  made  on  him  for  pay- 
ment of  alimony  since  said  refusal. — Gutmaim 
V.  Gutmann,  178  N.  Y.  S.  833. 

Where  separation  agreement  fixes  monthly 
amount  to  which  defendant  wife  is  entitled, 
and  plaintiff  husband  is  not  in  default  under 
such  agreement  as  to  payment,  defendant's 
motion  for  alimony  during  pendency  of  action 
will  be  denied.— Id. 

<S=:»28I  (N.Y.Sup.)  Where  a  husband  and  wife 
made  an  agreement  for  separate  maintenance, 
followed  immediately  by  separation,  and  the 
husband  did  not  deny  the  execution  of  the 
agreement,  but  admitted  making  payments 
thereunder  for  a  period  of  six  years,  he  can- 
not, in  a  suit  for  unpaid  installments,  subse- 
quently set  up  his  lack  of  knowledge  that  the 
agreement  stated  that  they  had  theretofore 
separated,. and  alleged  that  the  agreement  was 
made  while  they  were  stiU  living  together,  in 
order  to  attack  its  validity.— Hann  v.  De 
Freest,  178  N.  Y.  S.  414. 
<©=>28l  (N.Y.City  Ct.)  Where,  husband  de- 
faults in  a  payment  under  a  separation  agree- 
ment, and  wife  assigns  her  cause  of  action, 
the  assignee  need  not  join  the  wife  as  a  party 
in  a  suit  by  him  against  the  husband.— Phinney 
V.  Andrus,  178  N.  Y.  S.  760. 

Under  allegation  that  wife  had  duly  per- 
formed all  conditions  of  the  agreement,  in  ac- 
tion by  assignee  of  claim  of  wife  against  hus- 
band for  payments  due  her  under  a  separa- 
tion agreement,  which  was  made  a  part  of  the 
complaint,  plaintiff  could  show  that  wife  had 
not  remarried  at  time  payment  became  due. 
— Id. 


IX.  ABANDONMENT. 

<^=>304  (N.Y.Sup.)  A  resident  in  New  York, 
who  while  in  the  service  of  the  United  States 
married  a  woman  in  New  Jersey,  and  there- 
after took  up  his  residence  in  New  York,  and, 
upon  learning  that  the  woman  had  fraudulently 
induced  the  marriage,  returned  her  with  her 
consent  to  New  Jersey,  remaining  there  only 
a  few  minutes,  he  was  not^a  resident  of  New 
Jersey  at  the  time  he  left  the  woman  there, 
and  did  not  violate  the  laws  of  New  Jersey, 
prohibiting  a  resident  of  that  state  from  de- 
serting his  wife. — People  ex  rel.  Plumley  t. 
Higgins,  178  N.  Y.  S.  728. 

Where  a  resident  of  New  York   married   a 
woman   in  New  Jersey,   and  returned  to  his 
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home  in  New  York,  where  a  da^  or  two  later 
she  had  epileptic  fits  and  admitted  that  she 
and  her  parents  had  fraudulently  sworn  in 
New  Jersey  as  to  her  health  in  obtaining  the 
marriage  license,  and  asked  that  he  take  her 
to  her  parents'  home,  which  he  did  after  bring- 
ing a  suit  in  New  York  for  annulment  of  mar- 
riage, remaining  in  New  Jersey  only  a  few 
minutes,  he  had  not  ''willfully**  deserted  her, 
within  the  meaning  of  New  Jersey  statute. 
-Id. 

ICE. 

See  Municipal  Corporations,  ^s»778,  821. 

IDENTITY. 

See  Highways,  <®=>17 ;  Names,  €=»18. 

ILLEGITIMATE  CHILDREN. 

See  Bastards. 

INCOME  TAX. 

See  Schools  and  School  Districts,  ^=s>102«    * 

INDEMNITY. 

See  Guaranty. 

^=!>\\  (N.Y.)  Where  a  tenant  desired  to  make 
alterations,  and  secured  the  consent  of  the  land- 
lord on  condition  the  tenant  would  pay  all 
claims  of  builders,  mechanics,  etc.,  to  secure 
performance  of  which  a  bond  was  given  by  the 
tenant,  the  landlord  cannot  recover  from  the 
tenant,  or  the  surety  on  its  bond,  merely  be- 
cause claims  have  not  been  paid,  nor  can  the 
landlord  voluntarily  pay  claims,  no  liens  hav- 
ing been  filed  or  threatened,  and  then  recover 
from  the  tenant  or  its  surety.-— Schwartz  &  Co. 
V.  Aimwell  Co.,  124  N.  E.  892.  227  N.  Y.  184. 

INDICTMENT  AND  INFORMATION. 

See  Schools  and  School  Districts,  ^=>160. 

V.   BEQUISITES  AND  8UFFICIEKCT 
OF   ACOU8ATION. 

«=»8I(7)  (N.Y.Sup.)  A  recital  in  a  New  Jer- 
sey indictment  that  accused  was  **late  of  city 
of  Camden,  in  said  county  of  Camden,"  did  not 
sufficiently  allege  the  residence  of  accused  to 
be  in  Camden  at  the  time  of  alleged  commis- 
sion of  crime.— People  ex  rel.  Plumley  y.  Hig- 
gins,  178  N.  Y.  S.  728. 

INFANTS. 

See  Criminal  Law,  ^=»1169;  Guardian  and 
Ward:  Mandamus,  ^=»172;  Marriage,  ^=» 
58:  Master  and  Servant,  ^=s>378;  Parent 
and  Child:  Schools  and  School  Districts, 
€=»160 ;   Tenancy  in  Common,  <@=»19,  38. 

II.   OUSTODV  AND  PROTECTION. 

€=>I6  (N.Y.Sup.)  Where  an  infant  girl  was 
committed  from  New  York  county  as  a  juve- 
nile delinquent  to  the  state  training  school  for 
girls,  and  the  managers  of  the  home  found  that 
she  was  not  benefited,  and  in  accordance  with 
State  Charities  Law,  §  205,  returned  her  to  tho 
custody  of  the  sheriff  of  New  York  county,  held 


that,  notwithstanding  the  CbUdren's  Court  re- 
fused to  resentence  the  girl,  asserting  that  it 
was  without  authority  under  sections  204,  20G, 
the  sheriff,  who  returned  the  girl  to  tlie  home, 
may  be  compelled  to  retake  her  into  his  custody. 
—Newton  v.  Knott,  178  N.  X.  S.  201. 

Vn.  ACTIONS. 

^=3»82  (N.Y.Sim.)  Where  guardian  ad  litem  ap- 

Sointed  for  infant  defendant  waa  irresponsible 
nandally,  it  was  proper  for  defendant  to  call 
the  court's  attention  thereto,  and  move  for  an 
order  revoking  the  appointment,  since  guard- 
ian's responsibility  for  costs,  under  Code  Ci?. 
Proc.  §  469,  gave  defendant  an  interest  in  the 
matter.—Backerman  v.  Coccola,  178  N.  Y.  S. 
423. 

Since  court  has  no  power  to  require  guardian 
ad  litem  to  give  security  for  costs,  under  Code 
Civ.  Proc.  §  3268,  and  since  the  requirement 
that  a  respoi^sible  person  be  appointed  guard- 
ian ad  litem  under  section  469  is  primarily  for 
the  protection  of  the  infant,  an  irresponsible 
guardian  ad  litem  should  not  be  allowed  to 
continue  to  act  merely  upon  giving  security  for 
costs.— Id. 

€s=>87  (N.Y.Sup,)  That  plaintiff  in  action  for 
foreclosure  of  mortgage  was  not  of  age  when 
action  was  begun  heldj  at  most,  an  irregularity, 
which  lapse  of  time  has  cured.— D'Elisa  v.  Bit- 
tondo,  178  N,  Y.  S.  838. 

INJUNCTION. 

See  Corporations,  ^=^294;  Courts,  ^:»4S0: 
Evidence,  ^=s»43 ;  Gas,  ^=»14 ;  Judgment,  ^=» 
543;  I^andlord  and  Tenant,  «=3>ld4;  Plead- 
ing, «=s>350;  Trade-Marks  and  Trade-Names, 
<&=>57.  58. 

n.  SUBJECTS   OF  PBOTEOTIOH  AHD 
BdilZSF. 

(B)  PropertTf  ConverAncea,  and  Iaie«ni« 
branoe*. 

^==»56  (N.Y.Sup.)  Equity  will  restrain  a  party 
from  making  disclosures  of  secrets  communicat- 
ed to  him  in  a  confidential  employment,  whetli- 
er  the  secrets  be  trade  secrets,  or  secrets  of  tide, 
or  any  other  secrets  of  the  party  important  to 
his  interest.— Eastman  Kodak  Co.  v.  Warren, 
178  N.  Y.  S.  14. 

(C)  Contracts. 

^=960  (N.Y.Sup.)  Covenant  of  employ^  em- 
ployed from  week  to  week,  not  to  work  for  com- 
petitor  for  certain  period  after  leaving  emptoy- 
er*8  service,  will  be  enforced  by  enjoining  em- 
ploy6  from  working  for  competitor,  where  em- 
ployer cannot  secure  a  substitute  and  has  no  ad- 
equate remedy;  but,  where  a  substitute  can  be 
obtained,  employer  does  not  need  an  injunction, 
since  he  can  secure  adequate  relief  by  way  of 
damages.— Eastman  Kodak  Co.  v.  Warren,  178 
N.  Y.  S.  14. 

(E)   Pnbllc   Ofllcers    and    Boards    and   Mn- 
nIcipaliti«B. 

<g=>77(l)  (N.Y.Sup.)  The  Supreme  Court  will 
not  enjoin  the  mayor  of  New  York  City  and 
other  officials  from  prohibiting,  until  the  treaty 
of   peace    with    Germany    is    ratified,    the   per- 
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formance  of  opera  in  the  German  lang^uage  in 
the  cit^;  the  performances  actually  given  by 
complainant  company  having  provoked  riotous 
conduct  by  bystanders,  requiring  the  efforts  of  a 
large  body  of  police  to  control,— Star  Opera  Co. 
V.  Hylan,  178  N.  Y.  S.  179. 

<0)  Personal   Rlsrht*  and   Dntle*. 

^=s>96  (N.Y.Sup.)  Although  the  publication  of 
moving  pictures  is  a  trade,  it  is  not  such  a 
''trade*'  as  was  within  the  contemplation  of 
the  Legislature  in  the  passage  of  Civil  Rights 
L«av7,  §f  50,  51,  and  such  statute  does  not  pro- 
hibit the  publication  of  a  person's  picture  or 
name  without  his  consent  in  a  single  set  of 
films  of  actual  events  used  at  one  time  for 
distribution  in  different  parts  of  the  country 
before  different  audiences  as  a  matter  of  cur- 
rent news. — HumiRton  v.  Universal  Film  Mfg. 
CJo.,  178  N.  T.  S.  752. 

Civil  Rights  Law,  §§  50,  61,  do  not  prohibit 
the  use  upon  the  bill  boards  in  front  of  a  the- 
ater of  the  pictures  and  names  of  persons  ap- 
pearing in  motion  pictures  of  actual  events 
without  their  consent. — Id. 

<&=>I0I(1)  (N.Y.Sup.)  The  right  of  one  who 
is  conducting  a  theater  to  have  the  public  al- 
lowed free,  unobstructed  access  to  such  the- 
ater, and  to  have  an  unrestricted  privilege  to 
deal  with  them,  is  a  prooertv  right,  interference 
with  which  will  be  protected  by  injunction  as 
ajrainst  the  acts  of  striking  em'ploy^is.— Cook  v. 
Wilson,  178  N.  Y.  S.  463. 

Although  courts  will  not  enforce  performance 
of  contracts  for  personal  services,  theatrical 
managers  as  individuals  may,  by  injunction,  re- 
strain the  members  of  an  "actors'  equity  as- 
sociation" from  conspiring  to  compel  or  induce 
employes  to  violate  valid  subsisting  contracts, 
for  the  purpose  of  obtaining  recognition  of  such 
association  by  theatrical  managers. — Id. 
^s»IOI(l)  (N.Y.Sup.)  Employes  of  common 
carriers,  who  refuse  to  accept  freight  hauled 
by  nonunion  truck  drivers,  will  not  be  re- 
strained from  so  doing  in  an  action  by  a  cor- 
I>oration  owning  trucks,  there  being  no  show 
of  malice  against  the  plaintiff,  and  freight  being 
received  from  plaintiff's  trucks  operated  by 
union  employes;  the  object  of  the  boycott  being 
to  compel  plaintiff  to  recognize  the  union  and 
to  limit  the  regular  day  to  8  hours  and  pay 
double  time  for  overtime,  it  appearing  that 
three-fourths  of  the  truck  owners  have  recog- 
nized the  union  and  agree  to  the  hours  of 
work  and  overtime  pay;  boycotting  not  being 
unlawful  where  the  primary  purpose  is  to  bet- 
ter the  condition  of  the  boycotters  aa  laborers, 
and  not  to  do  irreparable  injury  to  the  party 
boycotted.— P.  Reardon,  Inc.,  v.  Caton,  178  N. 
Y.  S.  713. 

(H)    Criminal   Aet»9  Con»piracle»t  and 
Pro»eontion«« 

^=>I02  (N.Y.Sup.)  When  a  right  to  an  in- 
junction and  to  damages  given  by  statute  is 
based  on  an  act  made  criminal  by  the  same  stat- 
ute, the  law  of  strict  construction  should  lead 
the  court  to  interpret  the  act  in  favor  of  the 
party  charged  with  crime,  in  an  action  to  en- 
join and  for  damages.— Humiston  v.  Universal 
PUm  Mfg.  Co.,  178  N.  Y.  S.  752. 
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TVk  PBSUMINABY  AHD  mTSBLOCV- 
TOBT  INJXrHOTIOirS. 

(A)  Gron|id«  and  Proeeedingra  to  Procnre. 

^ss>l36(l)  (N.Y.Sup.)  An  injunction  pendente 
lite  will  not  be  granted  to  restrain  the  solicita- 
tion of  the  employes  of  a  competitor,  where  the 
only  inducements  were  higher  wages,  better  con- 
ditions, and  increased  opportunities  of  advance^ 
ment,  and  the  employes  were  not  under  a  con- 
tract for  any  definite  period  of  employment,  and 
no  fraudulent  or  unlawful  means  were  used  for 
that  purpose.— Eastman  Kodak  Co.  v.  Warren, 
178  N.  Y.  S.  14. 

<S=»I36(2)  (N.Y.Sup.)  An  injunction  pendente 
lite  will  be  granted  to  restrain  the  disclosure  of 
secrets  of  manufacture,  although  the  negative 
covenant  of  employment  in  the  contract  of  em- 
ployment will  not  be  enforced>  pending  the  de- 
termination of  the  action.— Eastman  Kodak  Co. 
V,  Warren,  178  N.  Y.  S.  14. 
®=s>l36(3)  (N.Y.Sup.)  An  injunction  pendente 
lite  will  not  be  granted  to  enforce  a  negative 
covenant  not  to  enter  the  employ  of  a  competi- 
tor within  the  United  States,  except  Alaska, 
during  a  period  of  two  years  after  the  employ- 
ment shall  cease,  where  it  is  not  necessary  to 
the  protection  of  the  covenantee,  or  reasonable 
and  equitable  under  the  facts  of  the  case.— 
Eastman  Kodak  Co.  v.  Warren,  178  N.  Y.  S.  14. 
An  injunction  pendente  lite  will  not  be  grant- 
ed to  enforce  such  a  negative  covenant  not  to 
enter  the  employ  of  a  competitor,  where  the 
covenantee  has  a  substantial  monopoly  of  the 
production  of  motion  picture  raw  film  stock 
the  term  of  employment  has  expired,  and  the 
occupation  of  the  employ^  is  that  of  an  emul- 
sion coater,  of  which  the  covenantee  has  many 
others  in  its  employ  and  can  readily  secure  a 
substitute.— Id. 

<&=>i37(l)  (N.Y.Sup.)  Injunction  should  not 
issue  before  trial  to  restrain  carrier  from  re- 
fusing to  receive  freight  for  shipment,  where 
employes  of  carrier  refused  to  accept  freight 
from  nonunion  truckmen,  and  carrier  was  pow- 
erless because,  if  it  should  discharge  its  men, 
it  could  procure  no  one  else  to  do  the  work, 
which  was  of  great  importance  to  the  entire 
community.— Reardon  v.  International  Mercan- 
tile Marine  Co.,  178  N.  Y.  S.  722. 

(B)  Continningr,  Modifying,  Tacatintf,  or 
Dissolvlnsr. 


_  171  (N.Y.Sup.)  Conclusions  of  law  in  com- 
plaint wul  not  be  considered  on  motion  to  vacate 
temporary  injunction  granted  ex  parte.— East- 
man Kodak  Co.  v.  Warren,  178  N.  Y.  S.  14. 

Vn.   VIOUkTIOK  AlfD   PUKISHBfENT. 

^s>22l  (N.Y.Sup)  Where  provisions  of  prelim- 
inary injunction  order,  as  modified,  and  the  in- 
junction order  as  maae  permanent,  were  sub- 
stantially the  same,  notice  of  the  provisions  of 
one  was  notice  of  the  provisions  of  the  other. 
— Kayser  v.  Fitzgerald,  178  N.  Y.  S.  130. 
(d=s»223(2)  (N.Y.Sup.)  On  application  to  punish 
labor  union  oflBcials  and  striking  employ^  for 
disobedience  of  injunction  by  intimidation, 
threats,  and  an  abuse  of  nonstriking  emplo^^s, 
held,  that  defendants  were  guilty  of  crimmal 
contempt  in  deliberately  disobeying  order  of 
court.— Kayser  v.  Fitzgerald,  178  N.  Y.  S.  130. 
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Vm.  UABHilTIES  ON  BONDS  OB 
irNBEBTAXINGS. 

€=»25l  (N.Y.Sup.)  Evidence  as  to  memoran- 
dum of  decision  in  injunction  suit  as  to  dam- 
ages of  defendant  therein,  which  contained  no 
(Urection,  and  hence  was  not  an  order  assess- 
ing damages  under  Code  Civ.  Proc.  §  767,  held 
insufficient  to  sustain  judgment  for  such  de- 
fendant in  suit  on  the  injunction  bond.— Aristo 
Hosiery  Co.  v.  Moore,  178  N.  Y.  S.  344, 

INNUENDO. 

See  libel  and  Slander,  «s»100. 

INSANE  PERSONS. 

n.   INQUISITIONS. 

<8=5>29  (N.Y.Sup.)  Under  Code  Civ.  Proc.  § 
2343,  providing  that  where  a  person  for  whom  a 
committee  has  been  appointed  becomes  compe- 
tent to  manage  himself  and  his  affairs,  the 
court  may  discharge  the  committee  and  restore 
the  property,  the  wide  discretion  to  do  so  should 
be  exercised  with  great  care  and  patience  so 
as  to  protect  the  alleged  lunatic  agamst  wrong- 
ful deprivation  of  his  liberty  and  property,  if 
he  is  competent  to  manage  himself  or  his  af- 
fairs.—In  re  Chanler,  178  N.  Y.  S.  469. 

Where  petitioner  was  duly  committed  to  an 
asylum  for  the  insane  in  the  state  of  New 
York  in  1897,  and  in  proceeding  in  1899  by  two 
of  his  brothers  a  committee  of  his  person  and 
property  was  appointed,  and  in  1901  a  compe- 
tent court  of  Virginia,  to  which  he  had  gone  aft- 
er his  escape  from  the  asylum  in  1900,  judicially 
declared  him  competent,  and  he  had  thereafter 
lived  a  sane,  well-ordered  life,  in  the  enjoyment 
of  social,  religious  and  pubUc  esteem,  outside  of 
the  state  of  New  York,  his  motion  under  Code 
Civ.  Proc.  $  2343,  to  discharge  the  committee, 
would  be  granted.— Id. 

V.   PBOPEBTY    AND    CONVETANCES. 

^=s>62  (N.Y.)  One  who  had  been  legal  counsel 
and  adviser  to  one  subsequently  declared  an 
incompetent  was  not  justified,  on  learning  that 
another  person  had  obtained  from  bis  client  a 
power  of  attorney  to  act  for  him  with  refer- 
ence to  his  property,  to  take  the  matter  up 
with  the  authorities,  believing  there  was  a  con- 
spiracy to  obtain  control  of  the  person  and 
property  of  the  client,  and  neither  the  client 
nor  his  committee  should  be  required  to  repay 
to  the  attorney  money  expended  by  him  in  ac- 
tions against  him  for  malicious  prosecution; 
there  being  nothing  which  would  justify  the 
court  in  reaching  the  conclusion  that  the  in- 
competent, if  restored  to  health,  would  pay  the 
claim.— In  re  Lord,  124  N.  E.  727,  227  N.  Y. 
145. 

INSOLVENCY, 

See    Assignments    for    Benefit    of    Creditors; 
Bankruptcy;  Judgment,  ^=»883. 

INSPECTION. 

See  Animals,  ^=»3r) ;  Discovery,  ®=>38 ;  Master 
and  Servant,  (©=3285,  28G. 


INSTRUCTIONS. 

See   Criminal    Law,   «s»822-829;   Trial,   ^=> 
251-253. 

INSURANCE. 

See    Executors    and    Administrators,    ^=»513; 
Sales,  ^=>89. 

Z.  CONTROL  AHB  REGUI.ATIOK  IH 
GEKERAI.. 

^=^16  (N.Y.Sup.)  Foreign  insurance  corpora- 
tion, having  certificate  entitling  it  to  do  busi- 
ness in  state  and  to  g^uarantee  performance  of 
contracts  other  than  insurance  contracts,  under 
Insurance  Law,  f  9,  and  section  70,  snbd.  4, 
was  not  required  to  limit  its  contract  of  ^aran- 
ty  to  period  during  which  it  was  authorized,  at 
time  of  execution  of  contract,  to  transact 
business,  under  section  32,  and  was  not  pre- 
cluded from  making  premium  payable  in  in- 
stallments due  after  expiration  of  such  period; 
the  continuance  of  company's  liability  after  ex- 
piration of  period  not  constituting  '*doing  busi- 
ness" in  state,  within  section  9.— American  Fi-  | 
delity  Co.  v.  Leahy,  178  N.  Y.  S.  511.  | 

IV.   IK SURABIJB  IHTEItEST. 

€=»lf4  (N.Y.Sup.)  An  insured,  taking  out  in- 
surance on  his  own  lite,  may  designate  any  per- 
son as  beneficiary,  regardless  of  the  relation- 
ship between  him  and  the  beneficiary  and 
whether  or  not  the  beneficiary  has  an  insur- 
able interest  in  insured's  life.— Welch  v.  Trav- 
elers' Ins.  Co.,  178  N.  Y.  S.  748, 

IX.  AVOIDANCE  OF  P0U07  FOR  MIS* 

BEPRESENTATIOir,  FBAUD.  OB 
BREACH    OF    WA&BAHTT    OB 

oomiinoH. 

(A)  GrovMdM  In  Oeneral. 

^3»265  (N.Y.Sup.)  An  insured,  taking  out  in- 
surance on  his  own  life,  may  designate  any 
person  as  beneficiary,  regardless  of  the  rela- 
tionship between  him  and  the  beneficiary,  and 
whether  or  not  the  beneficiary  has  an  insur- 
able Interest  in  insured's  life;  so  that  a  state- 
ment in  an  application  by  one  taking  out 
Insurance  on  his  own  life,  to  the  effect  that  bene 
ficiary  was  a  cousin  of  insured,  was  not  ma- 
terial to  the  risk  and  was  but  a  representa- 
tion, and  not  a  warranty,  under  Insurance  Law, 
a  58.--Welch  V.  Travelers'  Ins.  Co.,  178  N.  Y. 
S.  748. 

X.  FORFEirXTBE     OF     POI.IOT     FOB 

BBEACH  OF  PROMISSORY  THTAB- 
RANTT,  COVENANT,  OR  CONBI- 
TION  SUBSEQUENT. 

(B)   Matters    Relating  to    Property  •r  la- 
terest    laiiared. 

<®=>3I8  (N.Y.Sup.)  Where  the  schedule  made 
a  part  of  a  burglary  insurance  policy  details  in 
question  and  answer  form  the  representations 
of  assured  as  to  conditions  affecting  the  risk, 
a  provision  that  changes  of  condition  of  the 
property  shall  invalidate  the  policy  must  be 
deemed  to  refer  to  conditions  set  forth  in  the 
schedule,  and  where,  in  the  schedule,  no  rep- 
resentations were  made  as  to  iron  shutters. 
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Insvranett 


the  removal  of  such  shatters  by  insured's 
landlord  and  replacing  with  wire  glass  was  not 
a  change  of  material  conditions.— Zivitz  t. 
Maryland  Casualty  Co.,  178  N.  Y.  S.  211. 

(B)  Nonpaxineitt  of  Preminma  or  A«»es«- 
menta. 

^=:»362  (N.T.Sup.)  Where  owner  did  not  ques- 
tion contractor's  bond,  or  require  contractor  to 
furnish  new  bond  upon  expiration  of  period  for 
which  surety  company  was  authorized  to  do 
business  in  the  state,  contractor,  having  en- 
joyed benefit  of  bond,  could  not  refuse  to  pay 
premium  upon  ground  that  surety  had  no  right 
to  do  business  in  the  state.— American  Fidelity 
Co.  V.  Leahy,  178  N.  T.  S.  611. 

XII.   RISKS  AND  CAUSES  OF  X<OSS. 
(O  Qnmmnty  and  Indemnity  Inanrance. 

<&=:o435  (N.T.)  Policy  insuring  against  '*lo88 
and  expense  by  reason  of  claims  made  upon 
the  assured"  by  reason  of  injury  due  to  own- 
ership maintenance  and  use  of  a  delivery  au- 
tomobile is  unambiguous  and  limits  the  liabili- 
ty of  insurer  to  accidents  which  happen  while 
automobile  is  being  used  in  the  firm  business 
of  insured  partners,  and  there  can  be  no  re- 
covery against  insurer  for  loss  due  to  opera- 
tion of  automobile  by  another  firm  composed  of 
insured  partners  and  another.— Hartiscan  v. 
Casualty  Co.  of  America,  124  N.  B.  789,  227 
N.  Y.  175. 

(D)  lilfe  Inanrance. 

<e=s>438  (N.Y.Sup,)  Whether  or  not  a  provi- 
sion as  to  quarreling  or  fighting  applies  to  case 
of  fatal  injury  to  insured,  yet  where  it  dearly 
appears  that  the  "quarreling"  was  all  done 
by  the  person  who  killed  insured,  and  was  not 
provoked  or  participated  in  by  insured,  and  the 
killing  was  an  unprovoked,  unwarranted  crim- 
inal homicide,  no  defense  is  established  under 
this  policy  provision.— Welch  v.  Travelers'  Ins. 
Co.,  178  N.  Y.  S.  74a 

^=:»448  (N.Y.Sup.)  Where  life  insurance  pol- 
icy permitted  assi^ment  or  surrender  without 
consent  of  beneficiary,  and  provided  that  pay- 
ment was  to  be  made  to  the  beneficiary  in  case 
he  survived  insured,  "otherwise  to  the  estate 
of  the  insured,"  and  the  policy  was  taken  out 
at  the  instance  of  insured  himself,  the  insur- 
ance should  not  become  forfeited,  but  should  be 
paid  to  insured's  estate,  where  the  beneficiary 
disqualified  himself  by  murdering  the  insured. 
—Welch  V.  Travelers^  Ins.  Co.,  178  N.  Y.  S. 
748. 

XIV.    NOTICi:  AND   PROOF   OF  liOSS. 

^=>543  (N.Y.Sup.)  Service  of  complaint  by  ad- 
ministrator of  insured  upon  the  insurer  in  an 
action  against  the  beneficiary  to  have  the  policy 
reformed  constituted  written  proof  of  death, 
although  no  judgment  was  asked  against  the 
insurer^  especially  where  insurer  refused  to  fur- 
nish pnnted  blanks  for  such  purpose. — Welch  v. 
Travelers'  Ins.  Co.,  178  N.  Y.  S.  748. 
^=9560(1)  (N.Y.Sup.)  An  insurance  company 
waived  the  detense  that  there  was  no  written 
proof  of  death,  where  it  failed  to  assert  it  in  an 
action  by  administrator  of  insured  against  the 
beneficiary,  who  had  murdered  the  insured,  to 
reform  the  policy  by  substituting  the  estate  of 


insured  as  beneficiary,  although  insurer  was  not 
a  party,  for  the  purpose  of  obtaining  a  personal 
judgment  against  it.— Welch  v.  Travelers'  Ins. 
Co.,  178  N.  Y.  S.  748. 

XVH.   PATMEKT   OR  DI80HAROE» 

CONTRIBUTION,    AND    SUB. 

ROGATION. 

^=s>59S  (N.Y.Sup.)  Under  a  life  insurance  pol- 
icy, where  the  amount  of  the  policy  was  to  be 
paid  90  days  after  notice  of  death,  interest 
should  be  charged  from  90  days  after  service 
of  a  verified  complaint  upon  the  insurer  in  an 
equity  action  against  the  beneficiary  to  have 
the  policy  reformed,  to  substitute  the  estate  of 
the  insured  as  beneficiary;  named  beneficiary 
having  murdered  insured.— Welch  v.  Travelers' 
Ins.  Co..  178  N.'  Y.  S.  748. 
<^=3603  (N.Y.Mun.Ct)  A  general  release  by  a 
tenant  to  his  landlord  for  damages  sustained 
by  the  tenant  because  of  a  sprinkler  leakage 
covered  by  insurance  held  to  bar  the  insurer's 
claim  of  subrogation  under  its  policy,  and  to 
constitute  a  violation  thereof  by  the  insured 
tenant.— Franklin  Fire  Ins.  Co.  of  Philadelphia 
V.  Weinberg,  178  N.  Y.  S.  539. 

XVm.  ACTIONS  ON  POLICIES. 

«=5>624(6)  (N.Y.Sup.)  Where  administrator 
brought  action  against  beneficiary  in  a  policy  on 
deceased's  life,  to  substitute  the  estate  of  de- 
ceased as  beneficiary,  the  beneficiary  having 
murdered  the  deceased,  and  it  was  adjudged  ad- 
ministrator was  entitled  to  such  relief,  such 
beneficiary  was  not  a  necessary  party  in  an 
action  by  the  administrator  against  the  in- 
surer to  recover  the  amount  of  the  policy.— 
Welch  v.  Travelers'  Ins.  Co.,  178  N.  Y.  S. 
748. 

«s»646(6)  (N.Y.Sup.)  In  action  on  life  pol- 
icy, burden  was  npon  insurer  to  establish  its 
defense  that  insured  was  killed  while  quarreling 
or  fighting,  within  the  meaning  of  the  policy.— 
Welch  V.  Travelers'  Ins..  Co.,  178  N.  Y.  S.  748. 

XX.   MUTUAI.    BENBFTT    INSURANCR 
(A)  Corporation*   mad   AB»oeiatloa«« 

«=s»697  (N.Y.Mun.Ct)  The  various  lodges  of  a 
fraternal  benefit  association,  whether  subordi- 
nate or  superior,  form  one  organization,  al- 
though individual  lodges  may  have  distinctive 
rights  and  liabilities.— Marks  v.  U.  S.  Grand 
Lodge,  Order  of  Brith  Abraham*  178  N.  Y.  S. 
536. 

Where  the  charter  of  a  subordinate  lodge 
of  a  fraternal  benefit  society  provided  that  the 
lodge  could  not  be  dissolved  voluntarily  so  long 
as  10  of  its  members  in  good  standing  object- 
ed thereto,  a  member  who  had  seceded  from  the 
order,  together  with  the  majority  of  the  mem- 
bers of  a  subordinate  lodge,  could  not  avail 
himself  of  such  provision  and  claim  that  no  dis- 
solution had  taken  place,  although  a  dissenting 
member  might  have  done  so.— Id. 

(D)   Forfeiture  or  Sa»pen»lon, 

€=»747  (N.Y.Mun.Ct)  A  member  of  a  subor* 
dinate  lodge  of  a  fraternal  insurance  society, 
who  with  other  members  seceded  from  the  or- 
der and  established  a  rival  lodge,  thereby  for- 
feited  his    membership,   and   his   widow   could 
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not  thereafter  claim  benefits  under  the  insur* 
ance  contract— Marks  v.  U.  S.  Grand  Lodge, 
Order  of  Brith  Abraham,  178  N.  Y.  S.  536. 
<S=>754  (N.Y.Mun.Ct.)  That  the  grand  lodge 
of  a  fraternal  benefit  association  calls  upon  a 
subordinate  lodge  for  assessment  in  a  larger 
amount  than  is  actuallv  due  does  not  excuse 
a  member  of  the  subordinate  lodge  from  pay- 
ing or  tendering  the  amount  legally  due.— Marks 
V.  U.  S.  Grand  Lodge,  Order  of  Brith  Abraham, 
178  N.  T.  S.  536. 

INSURRECTION. 

See  Criminal  Law,  <$=3250.  ^ 

INTEREST.. 

See    Executors    and   Administrators,    ^=»513; 
Insurance,  ^=»598. 

Z.  RIGHTS  AKD  IJABIUTIES  IK 
OENERAIi. 

^=s»l8(l)  (N.Y.Sui).)  On  recovery  on  an  ac- 
count, where  the  interest  was  determinable  by 
simple  computation,  it  should  be  considered  as 
liquidated,  and  interest  allowed.— Painter  v. 
Fletcher,  178  N.  Y.  S.  266. 

INTOXICATING  LIQUORS. 

Vni.   CRIMINAL   PROSECUTIOKS. 

^S5>225  (N.Y.Sup.)  There  having  been  an  in* 
sufficient  service  under  Liquor  Tax  Law,  §  33, 
subd.  2,  of  warrant  for  search  and  seizure, 
so  that  seizure  was  illegal,  restoration  of  the 
liquor  will  be  ordered. — Seizure  of  Russo*s  Liq- 
uors, 178  N.  Y.  S.  303. 

IX.   SEARCHES,  SEIZURES,  AND  FOR- 
FEITURES. 

^=»245  (N.Y.Sup.)  The  proceeding  in  rem  for 
search  and  seizure,  leading  to  a  forfeiture,  pro- 
vided for  by  the  Liquor  Tax  Law,  must  be 
strictly  followed.— Seizure  of  Russo's  Liquors, 
178  N  Y   S  303 

^s»249  (N.Y.Supl)  Under  Liquor  Tax  Law.  | 
83,  subd.  2,  requiring  a  copy  of  the  warrant 
for  search  and  seizure  to  be  delivered  to  the 
person  apparently  in  possession  of  the  liquors, 
and  another  copy  to  be  posted  in  a  conspicuous 
place,  service  is  insufficient;  the  paper  de- 
livered as  a  copy  having  no  date  or  signature. — 
Seizure  of  Russo's  Liquors,  178  N.  Y.  S.  303. 
^S5>250  (N.Y.Co.Ct.)  In  a  proceeding  to  seize 
and  forfeit  intoxicating  liquor  under  Liquor 
Tax  Law,  $  33,  it  must  be  proved  by  plaintiff 
that  the  liquors  seized  were  kept  stored  or 
deposited  for  the  purpose  of  unlawful  sale  or 
distribution  and  a  single  gift  of  liquor  is  not 
alone  sufficient  to  prove  unlawful  purpose;  in- 
tent to  conceal  an  unlawful  traffic  not  being 
shown.— People  v.  Thirty-One  Cases  of  Lager 
Beer,  178  N.  Y.  S.  546. 

In  a  proceeding,  under  Liquor  Tax  Law,  (  33, 
to  seize  and  forfeit  certain  liquors,  evidence, 
merelv  showing  that  the  liquor  seized  was  found 
at  defendant's  residence,  held  not  sufficient  to 
establish  that  it  was  kept,  stored,  or  deposited 
for  the  purpose  of  unlawful  sale  or  distribution. 
-—Id. 


ISUNDS. 

See  Adverse  Possession,  ^s»115. 

JANITORS. 

See  Master  and  Servant,  ^=3»375. 

JEWELRY. 

See  Wills,  «=9566. 

JEWS. 

See  Marriage,  ^s»58. 

JOINT  ADVENTURES. 

^s»4(l)  (N.Y.Sup*.)  Where  plaintiff,  and  the 
company  formed  from  his  partnership  securi- 
ties business  by  an  individual  defendant,  be- 
came joint  adventurers  in  the  enterprise  of  se< 
curing  credit  for  a  Mexican  oil-producing  com- 
pany, defendants'  company  could  not  exdnde 
plaintiff  from  the  enterprise,  by  refusing  to 
exercise  an  option  to  finance  the  oil  company 
further  than  had  been  done,  for  the  purpose  of 
securing  the  entire  benefit  of  any  profits  to  it- 
self; a  joint  adventure  being  subject  to  the 
same  rules  as  a  technical  partnership,  and  one 
adventurer  being  unable  to  terminate  it  and 
continue  the  enterprise  for  his  own  benefit,  or 
to  exclude  the  other.— Brown  v.  Leach,  17S 
N.  Y.  S.  319. 

Copartners  and  joint  adventurers  owe  the 
duty  of  utmost  good  faith  to  one  another,  and 
until  the  enterprise  is  abandoned  a  copartner 
or  joint  adventurer  cannot  act  for  himself,  and 
if  he  does  so,  and  obtains  profits,  he  must  ac- 
count to  his  copartner,  or  coadventurer.— Id. 

JOINT  TENANCY. 

See  Tenancy  in  Common. 

JOINT  WILLS. 

See  Mortgages,  «s>ll ;  Wills,  «=>62r. 

JUDGES. 

See  Drains,  ^s»35 ;  Justices  of  the  Peace. 

JUDGMENT. 

See  Courts.  ^S9202;  Execution;  Pleading,  «=» 
218,  333-350. 

For  judgments  in  particular  actions  or  proceed- 
ings, see  also  the  various  specific  topics. 

For  review  of  judgments,  see  AppeaL 

I.   NATinElE  AKB  ESSEKTIAI4I  IH 
GENERAJL 

<S=»I2  (N.Y.Sup.)  Under  Code  Civ.  Proc  | 
763,  providing  that,  if  a  party  die  after  an  ac* 
cepted  offer  to  allow  judgment  to  be  taken,  or 
after  a  verdict,  report,  or  decisions,  or  an  inter- 
locutory judgment,  but  before  final  judgment 
is  entered,  the  court  must  enter  final  judgment 
in  the  names  of  the  original  parties,  and  sec- 
tion 765,  providing  that  the  entry  of  a  judgment 
against  a  party  who  dies  before  a  verdict,  re- 
port, or  decision  is  actually  rendered  is  not 
authorized,  a  motion  for  an   order  adjudging 
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that  the  equitable  relief  to  which  a  claimant 
against  the  estate  of  a  deceased  person  is  en- 
titled be  ascertained  at  Special  Term,  is  not  a 
request  for  final  judgment,  notwithstanding 
the  motion  in  form  asks  therefor,  so  as  to  au- 
thorize entry  of  final  judgment  against  a  de- 
ceased executrix. — ^Thorburn  v.  Mitchell,  178  N. 
Y.  S.  692. 

Under  Code  Civ.  Proc.  §  763,  after  an  ac- 
cepted offer  to  allow  judgment  to  be  taken,  or 
after  a  verdict,  report,  or  decision,  but  before 
final  judgment  is  entered,  an  order  denying 
the  motion  of  a  defendant  executrix,  since  de- 
ceased, to  set  aside  service  of  summons,  is 
not  such  a  decision  or  interlocutory  judgment 
as  is  contemplated  by  the  statute.— Id. 

Where  a  defendant  executrix  dies  while  an 
order  extending  her  time  to  plead  is  in  force, 
she  is  not  in  default,  so  as  to  authorize  entry 
of  final  judgment  against  her  in  the  names  of 
the  origmal  parties,  under  Code  Civ.  Proc.  § 
763,  even  if  such  section  be  applicable  to  cases 
of  default  in  appearance  or  pleading.— Id. 

Where  an  executrix  dies  while  an  order  ex- 
tending her  time  to  ^lead  as  defendant  in  a  suit 
against  the  estate  is  in  force,  the  failure  of 
her  successors  to  appear  and  appeal  from  an 
affirmance  of  a  denial  of  application  by  deceased 
executrix  to  set  aside  a  service  of  summons 
does  not  constitute  an  election  to  be  in  default. 
so  as  to  make  applicable  Code  Civ.  Proc.  § 
763.— Id. 

The  entry  of  a  judgment  against  a  deceased 
executrix,  under  Code  Civ.  Proc.  (  763,  is  not 
justified,  where  she  is  the  sole  residuary  legatee 
under  the  will  of  decedent,  against  whose  es- 
tate the  action  is  brought,  and  where  her  per- 
sonal executors,  who  are  her  successors  in  in- 
terest, have  not  been  served  with  summons. 
—Id. 

XV.  BT  DEFAULT. 
(A)   ReqnUlten   and   Validity. 

e=»l20  (N.T.Sup.)  It  was  the  practice  in  a 
court  of  chancery  to  enter  an  order  to  take 
a  bill  pro  confesso;  but  under  the  present  Code 
procedure  no  order  for  judgment  is  required, 
and  it  is  sufiicient  for  the  court  to  sign  the 
judgment,  whereupon  the  clerk  will  enter  it. 
—Tyler  v.  Jahn,  178  N.  Y.  S.  689. 
<g»l23(l)  (N.Y.Sup.)  The  practice  of  making 
a  decision  on  default  stating  findings  of  fact 
and  conclusions  of  law  in  actions  of  an  equi- 
table nature  is  of  statutory  origin,  necessary 
only  where  required  by  statute,  as  where  an  is- 
sue of  fact  has  been  tried  before  the  court 
vnthout  a  jury,  or  in  rendering  judgments  on 
default  and  on  the  pleadings  in  matrimonial  ac- 
tions; and  if  the  allegations  of  the  complaint, 
admitted  by  failure  to  answer,  are  insufficient 
to  support  the  judgment,  the  findings  would 
not  aid  them  under  Code  Civ.  Proc.  S  1022.— 
Tyler  v.  Jahn,  178  N.  Y.  S.  689. 
^==>I30  (N.Y.Sup.)  On  entering  a  judgment  on 
default,  where  defendants  were  personally 
served  with  summons,  attorneys  may  insert 
recitals  in  the  judgment  setting  forth  the  al- 
legations of  the  complaint,  which,  with  a  re- 
cital that  defendants  had  failed  to  answer,  will 
constitute  a  judicial  recognition  of  the  facts 
on  which  the  judgment  is  based,  thus  conform- 
ing  to  the  former  English  chancery  practice. 


although  findings  by  the  court  are  unnecessary. 
—Tyler  v.  Jahn,  178  N.  Y.  S.  689. 

(B)  Opening  or  Setttnv  Aatde  Defanlt. 

<&=>I43(2)  (N.Y.Sup.)  On  motion  to  open  plain- 
tiff's default,  she  must  show,  not  only  reason- 
able excuse  for  her  negligence  in  failing  to  ap- 
pear when  her  case  was  reached  in  regular  or- 
der, as  required  by  Code  Civ.  Proc.  $  724,  but 
also  must  set  forth  facts  showing  a  meritori- 
ous case;  an  affidavit  of  merits  being  insuffi- 
cient.—Dewey  V.  Morris,  178  N.  Y.  S.  372. 
<g=»l50  (N.Y.Sup.)  Order  of  Appellate  Divi- 
sion, providing  for  the  service  of  an  answer 
and  the  trial  of  the  issues  arising  thereon, 
must  be  construed  as  one  actually  opening  the 
default— D'Elisa  v.  Rittondo,  178  N.  Y.  S.  838. 
^=9 1 58  (N.Y.Sup.)  Where  the  moving  papers 
on  defendant's  motion  for  order  opening  his 
default  after  inquest  and  setting  the  case  for 
trial  present  good  excuse  for  the  default,  but 
there  is  no  affidavit  of  merits,  nor  statement  of 
facts  presented  from  which  the  court  can  deter- 
mine whether  defendant  has  a  meritorious  de- 
fense, there  is  no  warrant  for  granting  mo- 
tion.-Lawson  v.  NoU.  178  N.  Y.  S.  337. 

VI.  ON  TRIAL  OF  ISSUES. 
(B)  Parties. 
<g=s>243  (N.Y.)  Where  trustee  was  not  a  party 
to  the  action,  the  court  had  no  jurisdiction  to 
order  allowance  of  alimony  out  of  funds  in 
trustee's  hands.— Famham  v.  Famham,  124  N. 
E.  894.  227  N.  Y.  155. 

VII.   ENTBT,  RECORD^  ANB  DOCK- 
ETING. 

^=»286  (N.Y.Sur.)  Transcript  of  Surrogate's 
Court  decree  adjudging  certain  amount  due 
from  executor  to  legatee,  in  form  substan- 
tially complying  with  Code  Civ.  Proc.  }§  1246, 
2551,  and  docket  of  the  judgment  docketed 
thereon  in  the  Supreme  Court,  will  not  be 
vacated  because  of  failure  of  transcript  or 
judgment  to  recite  that  decree  was  against 
executor  in  his  representative  capacity,  and 
not  personally,  since  such  judgment,  even  if 
it  had  contained  such  a  recital,  could  have 
been  enforced  against  eocecutor's  individual 
property  under  section  2553,  being  against 
him  personally.—In  re  Haaren's  Estate,  178 
N.  Y.  S.  775. 

XHI.  BfEROER  AND  BAR  OF  CAUSES 
OF  ACTION   AND  DEFENSES. 
(A)   JndflmentM   OperMlre  «•  Bar. 

€=>543  (N.Y.Sup.)  Despite  Public  Service 
Commissions  Law,  $  74,  judgment  of  the  New 
York  Special  Term  of  the  Supreme  Court  in  an 
action  in  equity  by  a  gas  company  against  the 
Public  Service  Commission  to  have  declared  un- 
constitutional, as  confiscatory,  Laws  1916,  c. 
604,  amending  Laws  1906,  c.  125,  to  fix  a  max- 
imum rate  for  gas  of  80  cents  per  1,000  feet 
throughout  the  borough  of  Brooklyn,  which 
judgment,  through  adoption  of  the  findings  of 
the  referee,  determined  that  the  rate  of  95  cents 
per  1,000  feet  fixed  by  Public  Service  Commis- 
sion by  its  order  of  July  8,  1913,  was  without 
force,  held  conclusive  on  the  Kings  County  Spe- 
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dal  Term  of  the  Supreme  Court  in  a  summary 
proceeding  taken  by  the  Public  Service  Commiis- 
sion  against  a  gae  company  to  enjoin  the  col- 
lection of  more  than  95  cents  per  1,000  feet  for 
gas,  the  rate  fixed  by  the  commission's  order  of 
July  8,  1913.— I*ublic  Service  Commission  for 
First  I>ist.  V.  Brooklyn  Borough  Gaa  Co.,  178 
N.  Y.  S.  93. 


(B)  GaiiMe«  of  Action  and  DefenM«ii  Mersr- 
ed.  Barred,  or  Conclad«d. 

^=590(2)  (N.Y.)  After  a  judgment  fixing  a 
school  teacher's  salary,  she  cannot  relitigate 
her  rights  for  the  period  covered  by  such  judg- 
ment.—Sullivan  V.  Board  of  Education  of  City 
of  New  York,  125  N.  E.  99,  227  N.  Y.  240. 


XXV.  COKCLUSIVEKESS    OF    ADJUDI- 
CATION. 

(C)   Matter*  Concluded. 

<©=»7I5(2)  (N.Y.Sup.)  Judgment  of  the  New 
York  Special  Term  of  the  Supreme  Court,  in 
an  action  by  a  gas  company  to  have  declared 
unconstitutional  Laws  1916,  c.  604,  amending 
Laws  1906,  c.  125,  to  fix  a  maximum  rate  of 
80  cents  per  1,000  feet  for  gas  throughout  the 
borough  of  Brooklyn,  and  determining  that  the 
Public  Service  Commission,  under  Public  Serv- 
ice Commissions  Law,  §  72,  had  no  authority  to 
enforce  a  95-cent  rate  for  gas  after  the  abroga- 
tion of  the  statute,  held  conclusive,  in  a  summa- 
ry proceeding,  pursuant  to  Public  Ser\ice  Com- 
missions Law,  §  74,  as  to  the  power  of  the  com- 
mission to  fix  a  new  rate  of  95  cents.— Public 
Service  Commission  for  First  Dist.  v.  Brooklyn 
Borough  Gas  Co..  178  N.  Y.  S.  93. 
^=:>72l  (N.Y.)  Where  judgment  adjudicated 
that  plaintiff  was  a  regular  teacher  prior  to 
1911  and  was  entitled  to  a  salary  of  $1,900  un- 
der the  schedules  then  prevailing,  she  was  en- 
titled to  $1,900  salary  for  the  year  1913,  al- 
though her  status  was  really  only  that  of  a 
critic  teacher;  Laws  1911,  c.  902,  §  1,  providing 
that  the  salary  to  which  the  present  member  is 
entitled  under  the  schedule  now  existing  shall 
not  be  reduced,  referring  to  a  schedule  in  exist- 
ence down  to  that  time,  and  not  to  a  schedule 
which  would  become  effective  after  it  was 
adopted. — Sullivan  v.  Board  of  Education  of 
City  of  New  York,  125  N.  E.  99,  227  N.  Y.  240. 

(D)   Jndernient*    tn    Partlcniar    Claa«e«    of 
Action*  and   Proceedlnir*. 

^=>747(%)  (N.Y.Sup.)  Final  order  in  condem- 
nation proceeding  for  part  of  land  sold  for  years 
for  drainage  assessment  does  not  bar  action  by 
owner  of  fee  to  cancel  the  certificate  of  sale  for 
assessment  and  to  determine  ownership  of 
award;  title  not  being  involved  in  a  condemna- 
tion procee<Ung. — Whitney  v.  Considine  Invest- 
ing Co.,  178  N.  Y.  S.  08. 

^^750  (N.Y.Sur.)  A  finding  of  the  surrogate  in 
a  transfer  tax  proceeding,  affirmed  by  the  Ap- 
pellate Division,  that  decedent  was  not  dom- 
iciled in  the  state,  is  res  judicata  on  subsequent 
review  of  a  finding  of  the  appraiser  that  she 
was  not  doing  business  in  the  state. — In  re 
Green's  F^Ute,  178  N.  Y.  S.  353. 


XX.   PATMENT.   8ATISFACTIOK, 
MERGEB.  ANB   DISCHARGE. 

<g=»883(6)  (N.Y.Sup.)  Plaintiff,  who  baa  a  judg- 
ment against  an  insolvent  member  of  a  part- 
nership, cannot,  either  at  law  or  in  equity, 
have  the  judgment  a^t  off  against  a  judgmei^t 
which  the  firm  has  against  the  plaintiff  and 
his  partner,  since  to  do  so  would  be  inequita- 
ble; the  creditors  of  the  firm  of  which  the  in- 
solvent partner  is  a  member  being  entiUed  to 
preserve  unimpaired  their  -right  to  collect  the 
judgment  against  plaintiff  and  his  partners.^ 
Edelman  v.  Schwartz.  178  N.  Y.  S.  587. 

JUDICIAL  POWER. 

See  Constitutional  Law.  ^s»70. 

JUDICIAL  SALES. 

See  Drains,  ^=>88;  Judgment,  ^s»747. 

JURY. 

See  Trial,  <5=»305-315. 

n.   RIGHT  TO  TRIAX  BY  JUBT. 

<©=>25(6)  (N.Y.Mun.Ct.)  Where  plaintiff,  at  the 
close  of  his  testimony  in  an  action  in  the  Mu- 
nicipal Court  of  the  City  of  New  York,  was 
permitted  to  amend  his  complaint  to  conform 
to  the  proof,  and  he  rested,  defendant's  de- 
mand for  a  jury  trial,  served  and  filed  with  its 
amended  answer  to  the  amended  complaint, 
came  too  late,  under  Municipal  Court  Code,  § 
118.— Guttman  v.  J.  H.  M.  Const  Co.,  178  N. 
Y.  S.  443. 

JUSTICES  OF  THE  PEACE. 

See  Appeal,  ^=:»1114. 

V.   REVIEW    OF    PROCEEDINGS. 

(A)   Appeal  and  Error. 

€=»I90  (N.Y.Sup.)  Inahility  of  counsel  for  de- 
fendant to  he  present  on  account  of  sickness 
was  a  valid  excuse,  within  Code  Civ.  Proc.  § 
3064,  authorizing  opening  by  appellate  court  of 
default  judgment  rendered  by  a  justice  of  the 
peace,  on  appeal  by  a  defendant,  who  shows 
that  manifest  injustice  has  been  done,  and 
"renders  a  satisfactory  excuse  for  his  de&olt** 
-Mager  v.  Wuytack.  178  N.  Y.  S.  300. 

Discretion  given  county  judge  by  Code  Civ. 
Proc.  §  3064,  to  vacate  default  judgment  ren- 
dered by  justice  of  the  peace,  where  manife^ 
injustice  has  been  done  and  a  good  excuse  is 
given  by  defendant,  is  not  an  arbitrary  dis- 
cretion.— Id, 

Mere  statement  by  attorney  for  defendant, 
on  appeal  to  County  Court  from  default  judg- 
ment rendered  by  justice  of  the  peace,  under 
Code  Civ.  Proc.  §  3064,  that  the  attorney  who 
was  to  have  represented  defendant  before  the 
justice  had  been  unable  to  be  present  because 
of  sickness,  was  insufficieit  to  warrant  opening 
of  default  such  statute  requiring  defendant  on 
such  appeal  to  show  that  manifest  injustice 
has  been  done  and  to  render  a  satisfactory  ex- 
cuse for  his  default,  and  legal  evidence  that  the 
attorney  had  been  sick  being  necessary,  there- 
under.—Id, 
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(D)   Repairs,   Inanrancef  and   ImproTe* 
meats. 


LABOR  DISPUTES. 

See  Injunction,  <$=>101,  137,  223;  Master  and 
Servant,  <©=>338,  339. 

LANDLORD  AND  TENANT. 

Seo  Accord  and  Satisfaction,  ^=»11;  Drains, 
<©=>88  •  Elections,  «©=>72 ;  Frauds,  Statute  of, 
«©=»116,  123;  Insurance,  ^=»603;  Mortgages, 
C=»497;  Municipal  CJorporations,  ^=»721; 
Principal  and  Agent,  ^=»152, 

V.   TEKANCI£8  FROM  TEAR  TO 

TEAR  AND  MONTH  TO 

MONTH. 

^=9114(1)  (N.Y.Sup.)  The  holding  of  a  tenant 
at  will  may  become  one  for  a  year,  if  it  may  be 
inferred  that  such  is  the  parties'  intention,  and 
payment  of  an  aliquot  part  of  the  yearly  rent, 
without  contrary  explanation,  is  sufficient  evi* 
dence  of  such  intention.— Siemers  v.  Heuchel, 
178  N.  Y.  S.  649. 

VII.  PREMISES.  AND  ENJOTMENT 

AND  USE  THEREOF. 
(A)  Description,  IBxtent,  nnd  Condition. 


125(1)  (N.Y.Sup.)  Where  the  tenant's  fam- 
ily was  annoyed  by  bugs,  but  only  two  were 
found,  and  the  landlord  sent  a  vermin  exter- 
minator, who  found  two,  and  after  his  visits 
one  was  found,  the  tenant  was  not  justified  in 
abandoning  the  premises,  and  had  no  right  of 
action  for  breach  of  implied  warranty  of  ten- 
antability.— Michtom  v.  Miller,  178  N.  Y.  S. 
395. 

(B)    Possession,  Bn^oyment,  and  Use. 

C=PI34(2)  (N.Y.Sup.)  Where  defendant,  owning 
several  properties,  including  an  uncovered  yard, 
inclosed  by  a  brick  wall,  and  a  platform  and 
scales  in  a  brick  building,  having  a  door  open- 
lug  on  inclosed  space,  leased  all  the  properties 
to  plaintiff,  with  a  covenant  that  defendant 
would  not  use  premises,  except  for  storage  of 
merchandise,  etc.,  or  obstruct  the  lights,  or 
make  any  alterations  without  plaintiff's  consent, 
and  plaintiff  leased  the  yard  to  defendant  for 
same  term  for  storing  of  trucks,  etc.,  omitting 
the  restrictive  covenants  in  defendant's  lease 
to  it,  there  was  no  intention  to  prevent  a  merger 
of  the  lesser,  estate  granted  to  defendant  in  its 
larger  title  of  fee  simple  absolute.— Fartola 
Mfg.  Co.  V.  Congress  Warehouse  &  Forwarding 
Corporation,  178  N.  Y.  S.  161. 
^=>I34(6)  (N.Y.Sup.)  Where  there  was  no  in- 
tention to  prevent  a  merger  of  a  lesser  estate 
leased  by  plaintiff  to  defendant  in  defendant's 
larger  title  of  fee  simple  absolute,  an  injunction 
pnendente  lite  restraining  defendant  from  con- 
tinuing to  construct  a  roof  over  uncovered  yard 
leased  to  it,  and  from  constructing  a  brick  wall 
along  side  wall  of  an  office  building,  formerly 
leased  by  defendant  to  plaintiff,  will  be  de- 
nied, because  defendant's  acceptance  of  the 
lease  merged  all  that  it  contained  in  defend- 
ant's fee,  and  there  was  no  violation  of  any  of 
plaintiff's  rights. — Partola  Mfg.  Co.  v.  Congress 
Warehouse  &  Forwarding  Corporation,  178  N. 
Y.  S.  161. 


«=>I57(6)  (N.Y.Sup.)  Tenant  could  not  deduct 
from  rent  for  month  the  cost  of  a  door  in- 
stalled for  her  own  convenience  without  land- 
lord's consent. — Upright  Co.  v.  Delson,  178  N. 
Y.  S.  889. 

^^161(1)  (N.Y.Sup.)  Accumulation  of  copper 
sulphate  underneath  railroad  freight  station  on 
leased  land,  resulting  from  the  waste  from  oper- 
ation of  battery  system  of  a  telegraph  company 
located  in  a  portion  of  the  freight  station,  be- 
longed either  to  such  company  or  to  the  owner 
of  the  soil,  not  to  the  lessee  railroad.— Salisbury 
v.  Segal,  178  N.  Y.  S.  699. 

(E3)  Injnrles  from  Dancerona  or  Defeetlfe 
fJonUitlon. 

^=> 1 67®. (N.Y.Sup.)  Where  show  window  ex- 
tended into  building  entrance,  in  which  there, 
was  a  stairway  leading  down  to  subway  sta- 
tion, owner  having  rented  store  with  show 
window  to  storekeeper,  who  displayed  goods 
in  window,  had  duty  as  storekeeper's  landlord 
of  maintaining  entrance  and  passageway  in 
reasonably  safe  condition,  so  as  not  to  sub- 
ject persons  passing  by  and  entering  building 
for  purpose  of  examining  window  display  to 
unnecessary  risk  of  injury;  such  persons  be«^ 
ing  storekeeper's  invitees.— Murphy  v.  Broad- 
way Improvement  Co.,  178  N.  Y.  S.  860. 
i8ss>  189(11)  (N.Y.Sup.)  In  action  by  plaintiff, 
in  control  of  one  floor  of  a  building,  for  dam- 
ages due  to  water  coming  through  the  ceiling 
from  the  floor  above,  for  which  defendant  had  a 
lease,  held,  it  was  a  question  for  the  jury 
whether  defendant  was  in  exclusive  control  of 
the  floor  above,  and  whether  a  sublease  of  part 
of  the  floor  above  to  another  concern  was  bona 
flde.— -Lichtenstein  &  Lieberman  v.  Greater 
New  York  Feather  Co.,  178  N.  Y.  S.  342. 
<S=>I69(11)  (N.Y.Sup.)  In  action  for  injuries 
to  person  from  fall  down  stairway  in  building 
entrance,  while  examining  window  displav  of 
defendant's  tenant,  question  whether  defend- 
ant failed  to  maintain  and  light  premises  as 
a  reasonably  prudent  person  would  have  done 
held  for  jury,  under  the  evidence.— Murphy  v. 
Broadway  Improvement  Co.,  178  N.  Y.  S.  860. 
In  action  for  injuries  to  plaintiff,  who  fell 
down  stairway  in  building  entrance  while  ex- 
amining display  window  of  defendant's  tenant, 
which  extended  into  entrance,  question  oi 
plaintiff's  contributory  negligence  held  under 
the  evidence  for  the  jury.— Id. 

(P)  B-vlctlon. 

<e=»l7l(3)  (N.Y.Sup.)  Where  the  tenant's  fam- 
ily was  annoyed  by  bugs,  but  only  two  were 
found,  and  the  landlord  sent  a  vermin  exter- 
minator, who  found  two,  and  after  his  visits 
one  was  found,  the  tenant  was  not  justified  in 
abandoning  the  premises.— Michtom  v.  Miller, 
178  N.  Y.  S.  395. 

Vm.   RENT  AND  ADVANOES. 

(A)    Rtsrhts    nn«l    Liabilities. 

«=»194(2)  (N.Y.Sup.)  Though  tenant  left  prem- 
ises without  giving  the  landlord  the  key,  or 
indicating  that  she  intended  to  surrender  lease 
expiring  in  a  month,  where  the  landlord  on  the 
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day  following  procured  a  key  and  entered  into 
possession,  and  within  a  few  days  thereafter 
gave  possession  to  a  new  tenant,  held,  there 
could  be  no  recovery  of  rent  for  the  last  month 
covered  by  the  lease.—Upright  Co.  v.  Delson, 
178  N.  Y.  S.  389. 

IX.  RE-ENTRY    AND    RECOVERY   OF 
POSSESSION  BY  LANDLORD. 

«=>296(1)  (N.Y.Sup.)  Tenant's  indebtedness  un- 
der  a  former  lease  is  no  ground  for  recovery 
of  possession  held  by  tenant  under  a  new  lease. 
— WeUins  v.  Tobin,  178  N.  Y.  S.  386. 
«:=>298(1)  (N.Y.Sup.)  In  landlord's  summary 
proceedings,  lease  from  party,  who  was  not 
shown  to  have  been  either  owner  of  fee  or 
leasehold,  was  no  defense.— Wilton  Holding 
Corporation  ▼.  Fix,  178  N.  Y.  S.  381. 

X.   RENTING   ON   SHARES. 

«=!>33l(l)  (N.Y.Sup.)  Where  plaintiff  contracted 
to  farm  defendant's  land  on  shares,  and  later, 
after  he  had  raised  crops,  was  drafted  into  mill- 
tary  service,  and  the  contract  was  terminated 
under  agreement  that  the  produce  should  be 
Bold  and  the  proceeds  divided,  which  agreement 
defendant  carried  oat  to  the  extent  of  selling 
the  produce,  realizing  a  considerable  sum,  but 
failed  to  disclose  or  pay  to  plaintiff  his  share,  in 
spite  of  demand,  plaintiff  is  entitled  to  an  ac- 
counting.—BardweU  V.  Black,  178  N.  Y.  S.  642. 

LARCENY. 

See  Replevin,  «=3»12. 

n.  PROSEOimoN   and  punish- 
ment. 

(B)    Bvldence. 

^=955  (N.Y.Sup.)  Evidence  held  insufficient  to 
sustain  conviction  of  larceny  of  a  pig  of  tin.— 
People  V.  ConneUy,  178  N.  Y.  S.  1. 

LEASE. 

See  Landlord  and  Tenant. 

LIBEL  AND  SLANDER. 

See  Arrest,  ^==>48 ;  Evidence,  «S=>29 ;  New  Tri- 
al. <g=>21;  Pleading,  <©=»362,  364;  Trial,  <©=> 
251;  Witnesses,  <©=>270. 

I.   WORDS    AND    ACTS    ACTIONABLE, 
AND   IiIABIUTT   THEREFOR. 

^=>I0(2)  (N.Y.Sup.)  Newspaper  publications, 
charging  plaintiff's  introduction  of  legislation 
while  a  member  of  Congress  preventing  con- 
summatiou  of  recommendations  by  Immigration 
Commissioner  for  establishment  of  government 
commissary  at  Ellis  Island,  to  supersede  sys- 
tem under  which  a  private  contractor  was  giv- 
en exclusive  commissary  privileges  by  means 
of  a  *'rider"  or  ** joker*'  to  an  appropriation 
bill,  and  that  plaintiff  had  been  the  contractor's 
attorney,  and  after  his  election  had  sought 
government  favors  for  him,  and  questioning 
plaintiff's  fitness  for  his  office,  etc.,  held  not 
libelous  per  se. — Bennett  v.  Commercial  Ad- 
vertiser Ass'n,  178  N.  Y.  S.  305. 


^=s>l6  (N.Y.Sup.)  An  article  holding  one  up 
to  contempt  and  ridicule  is  libelous  per  se.— 
Clark  V.  Variety,  178  N.  Y.  S.  698. 

m.  JUSTIFICATION  AND  MITIGA- 
TION. 

^s»6l  (N.Y.Sup.)  Isolated  incidents,  which  tend 
to  show  the  bad  character  of  the  libeled  pery^o. 
cannot  be  alleged  nor  proved  in  an  action  for 
the  libel.— Schieffelin  v.  Hylan,  178  N.  Y.  S. 
652. 

TV,  ACTIONS. 
(A)  Mgikt  of  Aetloa  *nd  Deten«ea. 

^=s>74  (N.Y.Sup.)  Defendant  held  not  charge- 
able with  the  publication  of  a  letter  written  by 
him,  published  in  an  article  on  the  affairs  of 
the  South  American  republic  of  which  he  had 
been  president,  written  by  a  newspaper  re- 
porter whose  affidavits  showed  that  be  recelT- 
ed  the  documents  at  his  own  request  from  de- 
fendant, and  that  defendant  did  not  request  or 
suggest  publication  thereof. — Valentine  v.  Gon- 
zalez, 178  N.  Y.  S.  289. 

(B)   ParCies,    Preltminiirr    ProeeeAlaca, 
aad  Pleadlnff. 

<9»86(1)  (N.Y.Sup.)  In  an  action  for  libel,  the 
letter,  set  put  in  the  complaint,  apeaka  for  it- 
self, and  its  meaning  cannot  be  enlarged  or 
changed  by  means  of  the  innuendo. — Schieffel- 
in V.  Ilylan,  178  N.  Y.  S.  652. 
^=993  (N.Y.Sup.)  In  an  action  for  libel,  denial 
by  the  affirmative  defenses  of  plaintiff's  allega- 
tion of  actual  malice  and  the  facta  tending  to 
prove  such  malice  is  proper  in  the  defense  of 
privilege,  qualified  privilege,  and  mitigation 
of  damages,  but  without  relevancy  to  a  defen<9e 
of  justification.— Schieffelin  ▼.  Hylan,  178  N. 
Y.  S.  652. 

<©=>94(1)  (N.Y.Sup.)  In  an  action  for  libel,  de- 
nial by  the  affirmative  defenses  for  plaintifTa 
allegation  of  actual  malice  and  the  facts  tendins 
to  prove  such  malice  is  without  relevancy  to  a 
defense  of  justification.— Schieflfelin  ▼.  Hylan, 
178  N.  Y.  S.  652. 

<g=s>95  (N.Y.Sup.)  In  an  action  for  libel,  denial 
by  the  affirmative  defenses  of  plaintifTs  allega- 
tion of  actual  malice  and  the  facts  tending  to 
prove  such  malice  is  proper  in  mitigation  of 
damages.— Schieffelin  v.  Hylan.  178  N.  Y.  S?. 
652. 

<®=>I00(1)  (N.Y.Sup.)  In  an  action  for  libel,  de- 
nial in  the  affirmative  defenses  of  the  amount  of 
damages  ordinarily  raises  no  issue. — Schieffelin 
V.  Hylan,  178  N.  Y.  S.  652. 
<g=»IOO(7)  (N.Y.Sup.)  In  an  action  for  libel, 
plaintiff  need  not  prove  the  innuendo  which  was 
denied  by  the  answer,  for  the  letter,  set  out  in 
the  complaint,  speaks  for  itself,  and  its  meaning 
cannot  be  enlarged  or  changed  by  means  of  tlie 
innuendo,  and  he  need  not  prove  that  the  charg- 
es were  wholly  false  or  malicious,  or  that  ther^ 
was  actual  ill  will  towards  him,  or  that  de- 
fendant furnished  copies  of  the  letter  to  news- 
papers.—Schieffelin,  v.  Hylan,  178  N.  Y.  S-  002. 

(C)  Bviaence. 

(d=s»l04(3)  (N.Y.Sup.)  In  a  libel  action,  plain- 
tiff, to  prove  express  malice,  may  shPw  that 
defendant  attacked  the  officials  of  an  organi- 
zation of  which  he  was  president,  although  not 
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named  in  the  articles,  if  he  first  shows  that 
defendant  knew  that  plaintiff  was  one  of  such 
officials;  but  such  matter  cannot  be  shown  if 
the  articles  written  concerning  the  organiza- 
tion were  just  general  in  character  against 
the  organization.-— Clark  v.  Variety,  178  N.  Y. 
S.  698. 

(D)  Da 


<$=:»I20(1)  (N.X.Sup.)  Punitive  damages  may 
be  recovered  for  publication  of  an  article 
libelous  per  se,  although  actual  *  damages  are 
not  e8tablished.~Clark  v.  Variety,  178  N.  X. 
S.   698. 

LICENSES. 

See  Corporations,  ^=s>672;  Negligence,  «=»32; 
Theaters  and  Shows»  ^=»3. 

n.  nr  respect  of  beaIi  pbopebty. 

<&=>5Q  (N.Y.Ct.Cl.)  A  release  granting  and 
conveying  to  the  state  and  its  contractors  the 
right  to  enter  upon  releasor's  lands  and  to  de- 
posit thereon  dirt,  etc.,  upon  condition  "that 
the  top  surface  of  the  spoil  to  be  deposited  as 
aforesaid  shall  not  extend  above  the  elevation 
of  the  natural  ground  contiguous  with  the  lim- 
it line  of  the  deposited  material,"  did  not  re- 
quire the  state  to  so  fill  and  grade  releasor's 
lands  as  that,  when  completed,  there  would  be 
a  gradual  slope  from  the  upper  limit  to  the 
water  surface  of  river  being  dredged.— Tripp  v. 
State,  178  N.  Y.  S.  873. 

A  release  of  damages,  granting  the  state  the 
right  to  deposit  dirt  upon  releasor's  land,  on 
condition  "that  the  spoil  when  deposited  shall 
be  leveled  and  trimmed  to  substantially  even 
and  continnous  planes,'*  did  not  require  that 
the  state  make  a  lawn  upon  the  spoil  area, 
and  it  was  sufficient  that  the  spoil  was  sub- 
stantially level,  even,  and  smooth.-^Id. 

LIENS. 

See  Attorney  and  Client,  ^=»190-192 ;  Mechan- 
ics' Liens;  Sales,  ^=:»479;  Waters  and  Wa- 
ter Courses,  ^=5>203. 

LIFE  ESTATES. 

See  Drains,  ^s»88;  Executors  and  Administra- 
tors, <S=»298;  Perpetuities,  «=»6:  Wills,  «=» 
533,  552,  610,  627,  634,  820,  866. 

«=»5  (N.Y.)  Where  the  will  gave  to  the  widow 
the  use  of  a  legacy  for  life,  with  a  right  to  use 
the  principal,  with  remainder  over,  and  the 
legacy  was  paid  to  her  by  the  executors,  she  be- 
came the  trustee  for  the  benefit  of  the  remain- 
dermen.—Peck  V.  Smith,  125  N.  B.  91,  227  N. 
y.  228. 

LIMITATION  OF  ACTIONS. 

See  Adverse  Possession. 

n.   COMPUTATION  OF  PERIOD  OF 
CIMITATION. 

(A)  Aeernal  of  Rlarht  of  Aetlon  or  De- 
fense. 

«=»60a0)  (N.Y.Sup.)  Right  of  an  owner  in 
possession  to  maintain  action  to  remove  cloud 
is  a  continuing  one,  never  barred  by  statute  of 


limitations,  while  he  remains  subh  owner  in 
possession.— Whitney  v.  Considine  Investing 
Co.,  178  N.  Y.  S.  68. 

LIQUOR  SELLING. 

See  Intoxicating  Liquors. 

us  PENDENS. 

<e=»20  (N.Y.Sup.)  If  notice  of  pendency  was 
filed  in  the  clerk's  office,  to  show  that  the  ac- 
tion in  the  Municipal  Court  had  been  begun, 
the  Supreme  Court  has  no  jurisdiction  to  or- 
der it  canceled  of  record;  it  not  appearing 
from  the  papers  that  Supreme  Court  has  ac- 

2uired  Jurisdiction  over  the  parties.— Ellis  v. 
;aplani  178  N.  Y.  S.  503. 

LIVERY  STABLE  AND  GARAGE 
KEEPERS. 

See  Bailment,  ^=9l :  CovenantSjJSs^lOS ;  Man- 
damus, 4^0;  Negligence,  ^=989. 
«=>4»/2  (N.Y.Sup.)  Under  acction  *  20  of  the 
building  sone  resolution,  as  amended  on  June  6 
and  June  20,  1919,  a  garage  cannot  be  lawful- 
ly erected  or  extended  for  use  for  more  than  five 
cars  within  200  feet  of  a  hospital  maintained  as 
a  charitable  institution,  regardless  of  how  the 
measurement  may  be  made.— People  ez  rel.  Son- 
d^rn  V.  Walsh,  178  N.  Y,  S.  102. 
^=>4'/2  (N.Y.Sup.)  Under  section  20  of  the 
building  zone  resolution,  as  amended  June  6, 
1919,  providing  that  no  garage  for  more  than 
five  cars  may  be  erected  within  200  feet  from 
nearest  exit  from  or  entrance  to  a  public  school, 
the  measurement  should  be  made  along  sidewalk 
from  in  front  of  garage  at  its  nearest  entrance 
to  the  next  means  of  exit  or  entrance  in  public 
school  building.— People  ez  rel.  Sondem  v. 
Walsh,  178  N.  Y.  S.  194. 
€=s»4y2  (N.Y.Sup.)  Building  Zone  Resolution 
July  25,  1916,  I  4,  subd.  15,  held  to  prohibit 
erection  of  public  garage  in  business  district, 
notwithstandmg  existence  of  garage  on  oppo- 
site side  of  street  not  in  business  district,  since 
section  7,  subd.  (e),  permitting  erection  of  ga- 
rage "in  any  portion  of  a  street  between  two 
intersecting  streets  in  which  portion  there  ex- 
ists a  garage."  refers  by  use  of  words  •*in 
which  portion  to  that  portion  within  business 
district.— People  ex  rel.  Small  v.  Leo,  178  N.  Y. 
S.  239. 

<8»4»/2  (N.Y.Sup.)  Under  Greater  New  York 
Charter,  as  amended  by  Laws  1916,  c.  503, 
and  other  amendatory  acts,  and  Building  Zone 
Resolution  of  Board  of  Estimate  and  Appor- 
tionment of  City  of  New  York,  {  20,  the  board 
of  appeals  of  the  city  had  power  to  grant  per- 
mit to  erect  and  maintain  a  garage  in  the  bor- 
ough of  Brooklyn,  even  though  there  was  a 
technical  violation  in  the  manner  in  which  the 
consents  of  property  owners  were  executed, 
in  that  they  were  not  duly  acknowledged  as 
required  by  Zoning  Resolution,  <  7,  subd.  9, 
but  were  merely  in  the  form  of  an  affidavit 
sworn  to  before  a  notary.— People  ex  rel.  Mc- 
Avoy  V.  Leo,  178  N.  Y.  S.  513. 

Under  Building  Zone  Resolution  of  Board  of 
Estimate  and  Apportionment  of  City  of  New 
York,  {  20,  board  of  appeals  of  the  city  hM 
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vested  with  iK>wer  to  grant  permit  for  a 
garage  in  a  specific  exceptional  case,  even 
though  there  had  been  no  consents  of  property 
owners  procured  and  filed  at  all,  being  em- 
powered to  vary  any  provision  of  the  resolu- 
tion in  harmony  with  its  general  purpose  and 
intent  that  the  public  health,  safety,  and  gen- 
eral welfare  be  secured,  and  substantial  jus- 
tice done.— Id. 

LUNATICS. 

See  Insane  Persons. 

MAJORITY. 

See  Religious  Societies,  ^=s>21. 

MALICIOUS  PROSECUTION. 

See  Trial*  «s>253. 

MANDAMUS. 

See  Counties,  ^=»153 ;  Gas,  te=»18. 

I.   NATTTRE  AND   GROUNDS  IN   GEN- 
ERAI..      » 

^=»3(1)  (N.Y.Sup.)  Where  superintendent  of 
buildings  has  issued -permit  for  erection  of  ga- 
rage within  distance  of  hospital,  maintained  as 
a  diaritable  institution,  forbidden  by  section  20 
of  building  zone  resolution,  as  amended  June 
6  and  June  20,  1919,  an  application  for  manda- 
mus directing  him  to  revoke  permit  will  be  de- 
nied in  advance  of  a  review  of  his  action  by 
the  board  of  appeals.—People  ex  rel.  Sondem  v. 
Walsh,  178  N.  Y.  S.  192. 

^=»3(1)  (N.Y.Sup.)  Where  superintendent  of 
buildings  has  issued  a  permit  for  erection  of  a 
garage  within  the  distance  from  a  public  school- 
house  forbidden  by  section  20  of  building  zone 
resolution,  as  amended  June  6,  1919,  an  appli- 
cation for  a  mandamus  directing  him  to  re- 
voke the  permit  will  be  denied,  in  advance  of  a 
review  of  his  action  by  the  board  of  appeals.— 
People  ex  rel.  Sondern  v.  Walsh,  178  N.  Y.  S. 
194. 

n.   SUBJECTS     AND     PURPOSES     OF 
RELIEF. 

(A)  Acts  and  Proceedlmar*  of  Conrts, 
Jndflrea,   and   Jndlolal   Offloera. 

^=»42  (N.Y.Sup.)  Mandamus  will  not  lie  to 
compel  a  surrogate  to  grant  an  application 
for  the  examination  of  a  witness  in  a  probate 
proceeding  before  trial.— People  ex  rel.  Lewis 
V.  Fowler,  178  N.  Y.  S.  500. 

(D)    Acts  and    Proceedlngrs    of  Pnbllc    Offi- 
cers  and   Boards  ond   Mnnlclpalltles. 

^=»74(3)  (N.Y.Sup.)  Mandamus  is  a  proper 
remedy  to  compel  the  printing  of  official  bal- 
lots, without  the  names  of  candidates  for  an 
office  in  which  there  is  no  vacancy  to  be  filled 
at  that  election.— People  ex  rel.  Lempp  v. 
Board  of  Elections,  178  N.  Y.  S.  516. 

in.   JURISDICTION,      PROCEEDINGS, 
AND   RELIEF. 

^=»I43(1)  (N.Y.Sup.)  Where  objections  were 
filed  to  a  certificate  of  independent  nomination 
for  office  of  justice  of  the  Municipal  Court  of 


New  York  City,  and  the  board  of  electioi.»  de- 
clined to  place  the  candidate's  name  on  the 
ballot,  heldf  the  application  fox;  an  order  re- 
quiring placing  of  the  name  on  the  ballot  should 
not  have  been  dismissed  as  premature  by  the 
Special  Term,  the  matter  being  one  of  public 
interest,  even  though  the  applicant  did  not 
show  that  a  sufficient  number  of  his  nominators 
had  registered  and  the  time  for  registration 
had  not  expired,  for  public  policy  required  the 
court  to  entertain  the  application  in  advance  of 
the  completion  of  registration,  to  the  end  thst 
all  questions  might  be  promptly  decided. — ^In  re 
McGrath,  178. N.  Y.  S.  231. 
<e=»l68(2)  (N.Y.Sup.)  Under  Election  Law,  | 
123,  subd.  6,  providing  that  the  name  of  no 
person  signing  a  certificate  of  independent  nom- 
ination can  be  counted,  unless  such  person 
shall  be  registered  on  one  of  the  days  of  reg- 
istration, a  candidate  named  in  such  certificate 
is  not  entitled  to  have  granted  his  application 
for  an  order  compelling  the  board  of  elections 
to  place  his  name  on  the  ballot  without  proof 
that  a  sufficient  number  of  his  nominators  had 
registered.— In  re  McGrath.  178  N.  Y.  S.  231. 
€=»I69  (N.Y.Sup.)  An  application  by  a  candi- 
date who  presented  an  independent  certificate 
of  nomination  for  an  order  compelling  the 
board  of  elections  to  place  his  name  on  the  of- 
ficial ballot  should  not,  where  the  time  was 
short,  be  dismissed  by  the  Special  Term,  al- 
though the  period  of  registration  had  not  ex- 
pired, and  it  was  not  shown  that  a  suffident 
number  of  nominators  had  registered;  bat  the 
Special  Term  should  entertain  the  application, 
and,  after  determining  whether  it  was  in  prop- 
er form,  ascertain  whether  sufficient  number  of 
nominators  had  registered.— In  re  Murphy,  178 
N.  Y.  S.  23G. 

^==»I72  (N.Y.Sup.)  On  application  to  the  Spe- 
cial Term  for  an  order  directing  the  issuance  of 
a  writ  of  mandamus  to  compel  a  sheriif  to  take 
into  his  custody  a  girl  abandoned  at  the  New 
York  Training  School  for  Girls,  the  question 
of  the  jurisdiction  of  the  Children's  Court  of 
New  York,  which  originally  sentenced  the  girl 
to  the  home,  but  refused  to  resentence  her  aft^ 
she  had  been  returned  by  the  manager,  cannot 
be  determined;  that  being  a  question  for  the 
determination  of  the  Children's  Court, — ^Newton 
V.  Knott,  178  N.  Y.  S.  201. 


MANUFACTURES. 

ind  Agent,  <8=»1 

MARRIAGL 


See  Principal  and  Agent,  <8=»146;   Sales, 
85. 


See  Bastards,  <S=»3,  12;  Criminal  Law,  ^=>43; 
Divorce;  Husband  and  Wife. 

^=»I3  (N.Y.Sup.)  Where  wife,  having  secured 
divorce  by  constructive  service  without  knovrl- 
edge  of  husband,  subsequently  returned  to  hus- 
band, who,  on  hearing  of  divorce,  had  refused 
to  recognize  its  validity,  her  living  with  him 
thereafter  in  the  acknowledged  relation  of  hus- 
band and  wife  constituted  a  common-law  remar- 
riage, as  effective  as  a  ceremonial  remarriage. 
—In  re  Sheedy,  178  N.  Y.  S.  863. 
^=3332  (N.Y.Sup.)  Supreme  Court  has  no  pow- 
er to  require  city  clerk  of  city  of  New  York 
to  amend  a  marriage  license  and  record  there- 
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of  in  his  office,  so  as  to  correctly  state  name 
of  applicant,  where  mistake  was  that  of  ap- 
plicant in  not  giving  true  name;  the  court, 
in  absence  of  statutory  authority,  having  no 
power,  on  a  motion,  to  direct  the  correction  of 
records  in  the  office  of  the  city  clerk.— In  re 
Bjune,  178  N.  Y.  S.  498. 
^=»36  (N.Y.Sup.)  An  action  for  separation  be- 
ing statutory  (Code  Civ.  Proc.  |  1762  et  seq.), 
And  a  marriage  contracted  by  one  whose  hus- 
band or  wife  by  a  former  marriage  is  living  be- 
ing void,  unless  the  former  marriage  has  been 
annulled  or  dissolved  (Domestic  Relations  Law, 
f  6),  in  action  by  second  wife  for  separation, 
invalidity  of  divorce  which  defendant  obtained 
from  his  first  wife  is  a  good  defense,  and  de- 
fendant is  not  estopped  to  assert  it,  for  the 
doctrine  of  estoppel  cannot  be  applied  to  estab- 
lish a  matrimonial  relation  under  conditions  in- 
hibited by  law.— Ashdown  v,  Ashdown,  178  N. 
Y.  S.  565. 

^=s>40(5)  (N.Y.Sur.)  Tne  presumptions  favor 
the  validity  of  a  last  marriage,  of  which  chil- 
dren were  born,  and  their  legitimacy.— In  re 
Cassidy's  Estate,  178  N.  Y.  S.  366. 
<@==>50(1)  (N.Y.Sur.)  Valid  common-law  mar- 
riage held  to  have  existed  between  decedent 
and  his  administratrix,  whose  letters  an  aunt 
of  decedent  seeks  to  revoke  to  get  possessicm 
of  the  small  estate  of  approximately  $600; 
the  administratrix,  thongh  previously  married, 
having  left  her  former  husband  in  Australia  in 
1894,  and  never  having  seen  or  heard  from  him 
Bince,  while  decedent  and  the  administratrix 
have  a  son,  who  should  not  be  bastardized,  if 
it  can  be  avoided.— In  re  Cassidy's  Estate,  178 
N.  Y.  S.  366. 

^=:»54  (N.Y.Sup.)  Where  defendant's  former 
husband,  at  the  time  of  ceremonial  marriage 
to  plaintiff,  had  absented  himself  for  a  period 
of  over  5  years,  without  being  known  to  her 
to  be  living,  and  she  contracted  marriage  with 
plaintiff  in  good  faith,  based  on  due  investiga- 
tion, the  marriage  to  plaintiff  was  voidable, 
but  not  void,  under  Domestic  Relations  Law, 
i§  6,  7.— Wolf  V.  Wolf,  178  N.  Y.  S.  726. 

Alleged  common-law  marriage  cannot  be  held 
voidable  merely,  where  it  does  not  appear  that 
at  the  time  of  such  marriage  defendant's  for- 
mer husband  had  absented  himself  for  5  years. 
—Id. 

<S=>58(1)  (N.Y.Sup.)  Where  plaintiff  was  17 
years  of  age,  when  she  married  without  the  con- 
sent of  her  parents,  she  may  have  the  marriage 
annulled,  where  it  was  never  consummated  and 
she  and  her  husband  separated  immediately  aft* 
er  the  ceremony,  unless  she  is  guilty  of  laehes.^- 
Price  V.  Price.  178  N.  Y.  S.  561. 
«=>58(7)  (N.Y.Sup.)  It  is  not  fraud,  for  which 
marriage  by  civil  ceremony  can  be  annulled, 
that  the  man  promised  that  there  should  later 
be  a  Jewish  ceremony,  and  refused  to  fulfill  his 
promise;  there  being  no  misrepresentation  of 
an  existing  fact— Schachter  v.  Schachter,  178 
N.  Y.  S.  212. 

^=s>60(2)  (N.Y.Sup.)  Where,  prior  to  her  mar- 
riage to  plaintiff,  defendant's  former  husband 
had  absented  himself  for  more  than  6  years 
without  being  known  to  her  to  be  living,  and 
she  contracted  marriage  with  plaintiff  in  good 
faith,  and  after  plaintiff  found  out  that  the 
former  husband  was  living  he  continued  to  live 


with  defendant  for  over  10  years,  and  delayed 
13  years  before  bringing  suit  to  annul  mar- 
riage, marriage  will  not  be  annulled;  defend- 
ant's former  husband  not  having  been  heard 
from  within  7  years.— Wolf  v.  Wolf,  178  N.  Y. 
S.  726. 

^=»60(7)  (N.Y.Sup.)  In  order  to  entitle  one  to 
annulment  of  marriage  on  the  ground  that  she 
had  not  attained  the  age  of  legal  consent,  and 
that  plaintifTs  parents  did  not  consent  to  the 
marriage,  and  that  the  marriage  was  not  con- 
summated, plaintiff  must  establish  her  case  by 
a  fair  preponderance  of  the  evidence.— Price  v. 
Price,  178  N.  Y.  S.  561. 

In  an  action  to  annul  a  marriage  on  the 
ground  that  plaintiff  had  not  attained  the  age 
of  legal  consent,  that  plaintiff's  parents  did  not 
consent  to  the  marriage,  and  that  the  marriage 
was  not  consummated,  evidence  held  insufficient 
to  warrant  a  decree  for  plaintiff.- Id. 
^=s>62  (N.Y.)  Where  testator,  who  devised  all 
his  property  in  trust  to  a  trustee  to  use  the 
l^icome  therefrom  for  support  of  his  widow 
and  son  and  upon  the  death  of  survivor  dis- 
tribute remainder  among  his  heirs  at  law  and 
next  of  kin,  died,  leaving  him  surviving  as 
his  only  heir,  his  son,  defendant,  the  son's  wife, 
in  suit  by  testator'^  widow  and  nephews  under 
Code  Civ.  Proc.  §  1747,  to  procure  judgment 
annulling  defendant's  marriage  to  the  son,  was 
not  entitled  to  an  allowance  of  alimony  during 
the  pendency  of  suit  and  counsel  fees  payable 
out  of  funds  in  hands  of  trustee  not  a  party 
to  the  action,  though  an  adjudication  in  de- 
fendant's favor  woiUd  entitle  son  of  defend- 
ant's deceased  husband  to  property  held  in 
trust— Farnham  v.  Famham,  124  N.  B.  894, 
227  N.  Y.  155. 

MASTER  AND  SERVANT. 

See  Commerce,  <8=»27;  £}vidence.  «=»80,  268; 
InjuncUon,  «=»60,  101.  136,  l37 ;  Railroads* 
^=7>5V^ ;  Beleaae,  ^=s>16 ;  Seamen,  ^=s>ll. 

I.  TK£  BEULTION. 
(A)  CreatloB  «nd  BxtsteBee. 

^s»3(l)  (N.Y.Sup.)  Agreement  whereby  em- 
ployer agreed  to  hire  employ^  for  a  year,  until 
a  certain  date,  as  designer,  at  |70  per  week, 
and  to  give  him  10  per  cent,  of  the  net  profits 
of  the  year's  business,  held  not  void  aa  unilat- 
eral and  wanting  mutuality,  being  for  the  em- 
ploy6  to  serve  for  a  year  and  for  the  employ- 
er to  pay.— Stadler  v.  Samuehs,  178  N.  Y.  S. 
324. 

(B)    Statutory  Rearnlatlon. 

^s»16!/2*  Owing  to  the  great  increase  of  mat- 
ter heretofore  classified  to  this  section,  we  have 
made  a  new  subdivision,  consisting  of  ^ss>  num- 
ber sections  346-420,  at  the  end  of  this  topic, 
where  the  matter  in  this  and  future  index-di- 
gests will  be  found. 

(C)  Termination  and  Olscbarffe. 

«S940(2)  (N.Y.Sup.)  In  action  for  wrongful 
discharge  of  designer^  emploved  under  contract 
authorizing  his  discharge  if  he  should  prove 
unsatisfactory,  evidence  as  to  whether  employ- 
er employed  or  needed  another  designer  follow- 
ing discharge  was  material  upon  question  of 
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whether  alleged  dissatisfaction  was  the  real 
cause  of  the  discharge.— Rosen  v.  Druss,  178 
N.  Y.  S.  259. 

In  action  for  wrongful  discharge  of  designer, 
employed  under  contract  authorizing  his  dis- 
charge if  he  should  prove  unsatisfactory,  where 
employer  alleged  dissatisfaction  because  of  er- 
rors in  calculation  of  quantity  of  p[Oods,  re- 
quiring the  raising  of  prices  on  price  tickets 
after  the  goods  bad  been  made  up,  evidence 
that  prices  bad  been  raised  because  of  advance 
in  cost  of  material  was  admissible  upon  ques- 
tion of  whether  alleged  dissatisfaction  was 
real.— Id. 

II.    SERVICES    ANB    GOMPENSATIOK. 
(B)   IVaffea    and    Otber   Remaneratlon. 

^=»80(13)  (N.Y.Sup.)  In  accountant's  suit  on 
implied  contract  of  employment,  based  on  re- 
quests by  defendant,  in  conjunction  with  other 
importers,  where  defense  was  that  no  such  re- 
quest had  been  made,  and  that  his  services 
were  voluntary,  and  were  rendered  by  reason 
of  his  connection  with  one  of  the  other  im- 
porters, evidence  held  to  create  issue  of  fact 
for  the  jury.— Salway  v.  Fred  Hollander  &  Co., 
178  N.  Y.  S.  387. 

m.   MASTEOEt'S    UABIUTY   FOB    IN- 
JURIES TO  SERVAHT. 
(A)  Katare  and  Ebctent  In  General. 

^=»87i/2*  Owing  to  the  great  increase  of  mat- 
ter heretofore  classified  to  this  section,  we  have 
made  a  new  subdivision,  consisting  of  ^s»  num- 
ber sections  346-420,  at  the  end  of  this  topic, 
where  the  matter  in  this  and  future  index-di- 
gests will  be  found. 

(B)  Tools,  Machlnerr*  Ai^pllnnees,  and 
Plaees  for  IVorIc 

<d=s>MI(l)  (N.t.Sup.)  One  of  the  class  for 
whose  special  benefit  the  federal  Safety  Appli- 
ance Act  was  enacted  can  recover  damages  from 
party  violating  it,  regardless  of  whether  party 
in  default  was  negligent  in  the  general  sense  of 
want  of  care.— Ford  v.  McAdoo,  178  N.  Y.  S. 
631. 

(H)    Actions. 

^:9250%.  Owing  to  the  great  increase  of  mat- 
ter heretofore  classified  to  this  section,  we  have 
made  a  new  subdivision,  consisting  of  ^s>  num- 
ber sections  346-420,  at  the  end  of  this  topic, 
where  the  matter  in  this  and  future  index-di- 
gests  wUl   be   found. 

^=9285(7)  (N.Y.Sup.)  In  an  action  under  the 
federal  Boiler  Inspection  Acts,  for  the  death 
of  a  brakeman  alleged  to  have  been  caused  by 
contact  with  sn  unguarded  hook  on  the  tender 
of  the  locomotive,  whether  the  hook  was  proxi- 
mate cause  of  death  held  to  be  a  question  for  the 
jury.— Ford  v.  McAdoo,  178  N.  Y.  S.  631. 
<8=5>286(12)  (N.Y.Sup.)  In  an  action  for  the 
death  of  a  brakeman,  thrown  under  the  train 
when  his  clothing  came  into  contact  with  an  un- 
guarded hook  on  the  tender  of  the  locomtive, 
where  there  was  evidence  that  the  hook  could 
have  been  guarded  when  not  in  use,  the  question 
whether  the  locomotive  was  equipped  with  a  safe 
and  suitable  boiler  and  appurtenances,  as  re- 
quired by  section  2  of  the  federal  Boiler  In- 
spection Act  (U.  S.  Comp.  St.  S  8631),  and  the 


acts  amendatory  thereof,  was  for  the  jury.— 
Ford  V.  McAdoo.  178  N.  Y.  S.  631. 

IV.  UABIIiITIES    FOR    INJURIES   TO 

THIRD  PERSONS. 

(A)  Acts  or  Omlsslonn  of  Semnt. 

^=9301(4)  (N.Y.Sup.)  P.  not  having  been  en- 
gaged as  an  independent  contractor  to  deliver 
goods  for  D.,  but  having  let  its  truck  and  driver 
to  D.  with  which  D.  could  make  its  own  deliv- 
eries, D.  alone  was  the  driver's  superior,  re- 
sponsible to  a  third  person  for  injury  from  the 
driver's  negligence  in  making  a  delivery,  even  if 
the  ultimate  liability  as -between  D.  and  P.  was. 
under  their  contract,  on  P.;  that  liability  noc 
inuring  to  the  benefit  of  the  injured  person.— 
Finegan  v.  H.  C.  &  A.  I.  Piercy  Contracting 
Co.,  178  N.  Y.  S.  785. 

^=>302(6)  (N.Y.Sup.)  An  automobile  owner  is 
not  liable  to  one  run  down  by  it  while  ased  by 
the  driver  for  his  own  business  and  pleaaure* 
in  disobedience  of  the  owner's  explicit  instruc- 
tions, though  he  hired  the  driver  without  in- 
vestigating the  false  assertion  that  he  was  a 
licensed  chauffeur.— Bothenberg  t.  Hartman, 
178  N.  Y.  S.  400. 

V.  INTERFERENCE  WITH  TSffi  RE- 
ZiATION  BT  THIRD  PERSONS. 
(A)  ClTil  I^lsbllltF- 
^=»338  (N.Y.Sup.)  The  master's  right  to  em- 
ploy persons  willing  to  enter  employment  can- 
not be  interfered  with  by  threats,  intimidation, 
or  coercion  by  persons  participating  in  a  strike, 
whether  they  act  singly  or  as  a  result  of  an  or- 
ganization or  conspiracy.— Kayser  v.  Fitzgerald, 
178  N.  Y.  S.  130. 

To  constitute  "intimidation  of  employ^*  by 
persons  participating  in  a  strike,  it  is  not  nec- 
essary that  there  should  be  any  direct  threat  or 
actual  violence;  but  it  is  sufficient  if  the  atti- 
tude assumed  is  intimidating.— Id. 
^=9339  (N.Y.Sup.)  It  is  unlawful  for  an  as- 
sociation of  actors  to  conspire  to  procure  oth- 
er actors  to  break  valid  existing  contracts  with 
the  managers  of  theaters,  regardless  of  the 
means  or  persuasion  employed,  whether  legal 
or  illegal.— Cook  v.  Wilson,  178  N.  Y.  S.  4t>o. 

VI.  WORKMEN'S    COMPENSATION 

ACTS. 

(A)   Nature  and  G'roimds  of  Maater'a  Ua- 
blUty. 

«S935I  (N.Y.Sup.)  Where  an  administratrix 
of  her  deceased  husband  brought  an  action  to 
recover  damages  provided  for  by  Code  Civ. 
Proc.  SS  1903,  1904,  for  his  negUgent  death, 
in  which  action  she  was  defeated  on  the  merits, 
she  did  not  thereby  make  an  election  barring 
her  claim,  under  the  Workmen's  0>mpensa- 
tion  Law  for  the  benefits  thereby  given  to  the 
widow  and  minor  dependents;  the  parties  and 
the  subject-matter  involved  being  different.— In 
re  Balais,  178  N.  Y.  S.  519. 
^=9364  (N.Y.Sup.)  Claim  for  injuries  received 
by  patrolman  of  New  York  City  while  remov- 
ing a  bulb  from  an  electric  fixture  in  ceiling  of 
police  station,  work  detailed  to  him  by  his  su- 
perior ofiicer,  comes  within  Workmen's  Com- 
pensation Law,  I  2,  groups  42,  44;    the  term 
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"employer"  induding  (section  3,  Bubds.  3,  4)  a 
municipal  corporation,  and  the  term  "employ^*' 
meaning  a  person  engaged  in  one  of  the  occu- 
pations enumerated  in  section  2.— Byan  t.  City 
of  New  York,  178  N.  Y.  S.  402. 
^=>364  (N.Y.Sup.)  One  appointed  as  a  laborer 
xmder  Military  Law,  §  188,  on  a  farm  owned 
by  a  cavalry  organization  of  the  state  National 
Ouard  is  not  an  employ^  of  the  city  of  New 
York,  so  as  to  render  it  liable  under  the  Work- 
men's Compensatory  Act  for  his  injuries, 
though  under  section  189  his  compensation  was 
paid  by  the  city.— Muller  v.  City  of  New  York, 
178  N.  Y.  S.  416. 

<Sx=>365  (N.Y.Sup.)  Claimant   millwright,    while 
engaged  at  a  terminus  of  a  run  between  Ver- 
mont and  New  York  in  ripping  a  piece  of  tim- 
ber,   to  be  used,   when  ripped,  in  repairing  a 
caboose  which  had  been  operated  on  the  run 
that  day,  was  not  engaged  in  interstate  com- 
merce,   and    his    claim    for    resulting    injuries 
would   come  within   Workmen's   Compensation 
Law,  in  view  of  section  21,  providing  that  the 
presumption  is,  in  the  absence  of  substantial 
evidence  to  the  contrary,  that  the  claim  comes 
within  provisions  of  the  Compensation  Law.— 
Fish  V.  Rutland  R.  Co.,  178  N.  Y.  S.  439. 
^=»368  (N.Y.Sup.)  Contract     with     defendant 
through  an  agent  at  an  employment  office  in 
the  city  of  New  York  for  services  to  be  per- 
formed wholly  in*  Pehnsylvania  does  not  give 
employ^   a   rieht   to   compensation   under   the 
New   York   Workmen's    Compensation   Law.— 
Perils  V.  Lederer,  178  N.  Y.  S.  449. 
^=>373  (N.Y.Sup.)  Where    carpenter,    hanging 
doors,  bruised  the  palm  of  his  hand  in  pressing 
screwdriver,   the   bruise   resulting  in   a   felon, 
the   injury   was  the    result   of   an    "accident," 
within  Workmen's  Compensation  Law. — Wood- 
ruff V.  Howes  Const  Co.,  178  N.  Y.  S.  418. 
<S=>374  (N.Y.Sup.)  An  award  for  the  loss  of 
claimant's  leg  is  not  justified  when  all  the  evi- 
dence shows  that  amputation  of  the  leg,  which 
was  fractured  by  a  fall,  was  made  necessary, 
not  by  the  accident,  but  because  of  cancer  of 
the  bone.— Brady  v.   Holbrook,  Cabot  &  Rol- 
lins Corporation,  178  N.  Y.  S.  504. 
^=^375(1)   (N.Y.Sup.)  An  associate  member  of 
a   volunteer  fire   department,   who   was   killed 
while  assisting  in  extinguishment  of  a  fire  un- 
der chief  engmeer  of  fire  department,  having 
full  control,  under  Laws  1859.  c.  62,  fg  23, 
24,  Laws  1883,  c.  117,  tit.  6,  §§  2,  4,  vSlage 
Law,  §  208,  Penal  Law,  S  1901,  and  for  whose 
death   village    made    payment   under    General 
Municipal   Law,   g  20j>,   providing   therefor  in 
case  of  death  of  active  member  of  volunteer 
fire  company,  was  not  killed  by  accident  aris- 
ing out   of   or  in  course  of  his   employment, 
nor  incidental  thereto,  though  fire  was  on  his 
employer's  premises  and  broke  out  20  minutes 
after  he  had  ceased  working.— Lol  re  Cole,  178 
N.  Y.  S.  451. 

<8=>375(1)  (N.Y.Sup.)  Where  an  apartment 
building  janitress,  who  received  a  small  wage 
and  the  free  use  of  an  apartment,  was  injured 
by  falling  plaster  as  she  was  about  to  sit  down 
to  breakfast  in  her  own  apartment,  the  acci- 
dent was  not  within  the  scope  of  her  employ- 
ment within  the  Workmen's  Compensatioii 
Law.-In  re  Lauterbach,  178  N.  Y.  S.  480. 


^C3>378  (N.Y.Sup.)  In  view  of  Workmen's  Com- 
pensation Law,  §1  10,  21,  compensation  for  the 
death  of  a  boy  lo  years  of  age,  who  had  never 
worked  out  before,  is  properly  awarr'ed  though 
somewhat  at  fault  in  the  use  of  an  elevator  in  a 
building  '^ot  occupied  by  employer. — Smith  v. 
H.  J.  BarUe  Mfg.  Corporation,  178  N.  Y.  S. 
589. 

(B)  Compennatlou. 

<d=3>385(l)  (N.Y.Sup.)  Where  claimant  had 
worked  for  the  employer  only  a  short  time, 
and  the  greater  ])art  of  the  work  was  piece 
work,  the  Industrial  Commission  was  justified 
in  determining  his  average  weekly  wage,  un- 
der Workmen^s  Compensation  Act,  §  14,  subd. 
3,  by  determining  the  average  weekly  earnings 
of  employes  in  the  same  class.— Shaw  v.  Amer- 


ican Body  CJo.,  178  N.  Y.  S. 
t©=>385(ll%)  (N.Y.Sup.)  W 
with  the  aid  of  a  proper  glass,  is  nearly  nor- 


t©=>385(ll%)   (N.Y.Sup.)  Where  injured   eye, 


mal  for  many  purposes,  there  is  no  "loss  of  an 
eye,"  within  the  Workmen's  Compensation 
Law.— Valentine  v.  Sherwood  Metal  Working 
Co..  178  N.  Y.  S.  494. 

(C)  Proeeedlnarn. 

<$s»403  (N.Y.Sup.)  The  burden  was  on  em- 
ployer railroad,  if  it  claimed  that  planks  which 
claimant  was  engaged  in  ripping  at  the  time  of 
injury  were  used  in  repairing  a  caboose  en- 
gaged in  interstate  commerce,  to  prove  an  ac- 
tual application.— EMsh  v.  Rutland  R.  Co.,  178 
N.  Y.  S.  439. 

^=9405(4)  (N.Y.Sup.)  Evidence  held  insuffi- 
cient to  support  finding  that  claimant,  while 
engaged  in  the  regular  course  of  his  employ- 
ment, while  operating  a  machine,  was  injured 
on  the  left  side  of  his  body,  as  a  result  of 
which  he  sustained  injuries,  consisting'  of  a 
large  indirect  reducible  left  inguinal  hernia.— 
In  re  Matoris,  178  N.  Y.  S.  408. 
<$=>405(4)  (N.Y.Sup.)  Evidence  that  a  work- 
man, while  doing  his  ordinary  work,  felt  a 
severe  pain  in  his  right  side,  and  that  next 
day  a  physician  found  a  "right  inguinal  hernia 
(traumatic),"  is  insufficient  to  show  that  he 
was  accidentally  injured  in  the  course  of  his 
employment,  since  "inguinal"  refers  to  groin, 
not  side,  and  "traumatic"  contemplates  some 
wounding  of  the  body.— Cavalier  v.  Chevrolet 
Motor  Co.  of  New  York.  178  N.  Y.  S.  489. 
^==>405(4)  (N.Y.Sup.)  Evidence  in  support  of  a 
claim  under  the  Workmen's  Compensation  Law 
for  the  death  of  a  boy  employed  by  the  occu- 
pant of  a  building  held  to  justify  a  finding  that 
employer  acjjuiesced  in  the  use  of  an  elevator 
in  an  adjoining  building,  and  that  deceased  was 
engaged  in  his  work  at  the  time  of  the  accident 
causing  his  death  on  the  elevator.— Smith  v. 
H.  J.  Bartle  Mfg.  Corporation,  178  N.  Y.  S. 
589. 

«=s»405(6)  (N.Y.Sup.)  A  finding  by  the  Indus- 
trial Commission  that  an  employe's  weekly 
wages  were  in  excess  of  $30,  on  basis  of  which 
the  commission  made  an  award  of  $20  a  week 
for  a  permanent  loss  of  the  use  of  his  right 
hand,  held  warranted  by  the  evidence.— Shaw 
V.  American  Body  Co.,  178  N.  Y.  S.  369. 
^=»405(6)  (N.Y.Sup.)  That  there  is  no  evi- 
dence of  the  period  of >  disability  for  which  com- 
pensation was  made  is  a  reason  for  reversal 
of  award; .  claimant  having  been  cured  before 
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award  was  made.— In  re  Matoris,  178  N.  Y.  S. 
408. 

^=3>4I9  (N.Y.Sup.)  The  commission  may  re- 
open the  claim  and  make  a  larger  award,  es- 
pecially where  previous  award  is  for  an  in< 
correct  amount. — Fish  t.  Rutland  R.  Co.,  178 
I^.  Y.  S.  439. 

MECHANICS'  LIENS. 

See  Appeal,  ^=s>1212;   Mortgages,  ^=s>568. 

VI.  WAIVER,  DISCHARGE.  REULASE, 

AMD  SATISFACTION. 

(A)  IValver  of  Rlffbt  to  Lien. 

«=»2II(1)  (N.Y.Co.Ct.)  A  note  is  a  mere  un- 
conditional promise  to  pay,  and.  although  ac- 
•  cepted  for  work  done  and  materials  furnished, 
is  not  a  security,  barring  the  filing  of  a  lien 
at  any  time  within  four  months  after  comple- 
tion of  the  work.— Margulies  v.  Seigel,  178  N. 
Y.  S.  544. 

^=s>2l3  (N.T.Co.Ot.)  A  note  is  a  mere  uncon- 
ditional promise  to  pay,  and,  although  accept- 
ed for  work  done  and  materials  furnished,  is 
not  a  security,  barring  the  filing  of  a  lien  at 
any  time  within  4  months  after  completion  of 
the  work,  nor  does  a  mortgage  in  lieu  of  pay- 
ment give  such  right,  unless  legally  delivered 
and  actually  accepted  as  payment—Margulies 
V.  Seigel,  178  N.  Y.  S.  544. 

VII.   ENFORCEMENT. 

«=»260(2)  (N.Y.Co.Ct.)  The  right  to  fore- 
close a  mechanic's  lien  is  not  lost  because  the 
lienor  is  obliged  to  commence  his  action  be- 
fore the  whole  amount  of  the  contract  price  is 
due.— Margulies  v.  Seigel,  178  N.  Y.  S.  544. 
<8=»29l(l)  (N.Y.Co.Ct.)  A  contractor,  who 
files  a  notice  of  mechanic's  lien  withm  four 
months  after  the  completion  of  the  work  and 
the  furnishing  of  the  material,  and  before  ma- 
turity of  the  first  of  a  series  of  notes  given 
for  contract  price,  may  maintain  an  action  to 
foreclose  the  lien  and  recover  judgment  for 
amount  due  on  any  such  notes  at  the  time  of 
trial.— Margulies  v.  Seigel,  178  N.  Y.  S.  544. 
<&=>29ir2)  (N.Y.Sup.)  A  mechanic's  lienor, 
which  by  its  answer  bad  made  itself  a  neces- 
sary party  under  Uen  Law.  §  44,  to  any  judg- 
ment in  action  to  foreclose  and  enforce  another 
lien,  was  not  in  legal  default,  in  the  absence  of 
service  of  a  notice  of  trial  upon  its  attorney, 
though  it  had  not  appeared  on  trial.— Reedy  Ele- 
vator Co.  V.  Monok  Co.,  178  N.  Y.  S.  594. 

MILITARY  LAW. 

See  Master  and  Servant,  ^=»364. 

MILITARY  SERVICE. 

See  Elections,  ^=9144. 

MILITIA. 

See  Master  and  Servant,  ^=>364. 

MILK., 

See  Contracts,  ^=»116. 


„    ,  MINORS. 

See  Infants. 

MISBRANDING. 

See  Food,  ^=»15. 

MORTGAGES. 

See  Appeal,  «=»1194 ;  Courts,  «=»201;  Discov- 
ery, <g=»41;  Infants,  ^=p87;  Mecbanics* 
Liens,  ®s»213;  Pleading,  ^=»8,  9;  Tenancy 
in  Common,  «=s>19,  38. 

I.  REQUISITES  AND  VAUDFTT. 

(A)  Nature  and  Eanentlala  of  Coiiveya-Bees 

aa   SeenrltT* 

<&=>ll  fN.Y.Sup.)  Though  joint  will  of  hnsbaxkd 
and  wife  provided  that  survivor  should  enjoy 
realty  for  life,  and  that  upon  survivor's  death  it 
should  be  equally  divided  among  children,  held^ 
that  wife,  on  death  of  husband,  became  sole  own- 
er of  realty  held  by  the  entirety,  so  that  a  mort- 
gage given  thereon  by  her  to  a  daughter  as  a 
wedding  gift  was  valid,— D'Elisa  v.  Rittondo, 
178  N.  Y    S.  838 

<e=>32(3)  (N.Y.Sup.)  A  deed,  though  absolute 
in  form,  is  to  be  considered  as  a  mortgage,  if  it 
was  given  under  an  agreement  that  it  should 
be  security  for  a  debt—Palmer  v.  Rotary  Real- 
ty Co..  178  N.  Y.  S.  813. 
^==>32(6)  (N.Y.Sup.)  The  court  is  more  inclin- 
ed to  treat  a  deed  absolute  in  form  as  a  mort- 
gage, where  given  in  consideration  of  an  exist- 
ing mortgage  indebtedness,  than  where  given 
on  an  original  advance.— Palmer  v.  Rotary  Real- 
ty Co.,  178  N.  Y.  S.  813. 
^=s>34  (N.Y.Sup.)  While  a  mere  oral  promise  or 
agreement  to  give  a  defeasance,  if  made  at  time 
of  giving  an  absolute  deed  and  not  performed, 
will  not  make  the  transaction  a  mortgage,  yet 
if  the  grantee  give  such  promise  before  the  mak- 
ing of  the  deed,  and  evades  its  performance 
after  receiving  the  deed,  equity  will  relieve 
against  the  fraud  and  enforce  the  agreement. 
--?Palmer  v.  Rotary  Realty  Co.,  178  N.  Y.  S. 
813 

<&=»'37(2)  (N.Y.Sup.)  A  deed,  though  absolute 
in  form,  may  in  equity  be  shown  by  parol  to 
have  been  intended  as  a  mortgage.— Palmer  v. 
Rotary  Realty  Co.,  17j8  N.  Y.  S.  813. 
^ss>38(l)  (N.Y.Sup.)  In  suit  to  establish  that 
a  deed  absolute  in  form  was  intended  as  a  mort- 
gage and  was  obtained  b^  fraudulent  repre- 
sentations and  promises,  evidence  held  to  show 
the  deed  was  a  mortgage.— Palmer  t.  Rotary 
Realty  Co..  178  N.  Y.  S.  813. 
^s»38(2)  (N.Y.Sup.)  Evidence  to  show  that  an 
absolute  deed  was  inteiided  as  security,  and  so 
was  a  mortgage,  must  be  clear  and  convincing. 
—Palmer  v.  Rotary  Realty  Co.,  178  N.  Y.  S. 
813. 

One  asserting  a  deed  in  form  to  be  a  mortage 
must  prove  the  claim  by  a  clear  preponderance 
of  the  evidence. — Id. 

X.   FORECLOSURE  BT  ACTIOH. 

(I)    Jadarment   or   Decree   and    Bxecatlon. 

<S==>497(2)  (N.Y.Sup.)  Tenant,  who  was  made 
party  defendant  in  foreclosure  action,  was  con- 
cluded by  judgment  therein  as  to  any  rights 
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as  a  tenant  prior  to  entry  of  jodgment—Wil- 
t:on  Holding  Corporation  v.-Fix,  178  N.  Y.  S. 
3^1. 

Cl<)  Dtapoaitlon.  of   Proceeda    and   Surplna. 

^=>568  (N.Y.Sop.)  Where  mortgage  was  as- 
signed for  the  purpose  of  foreclosure,  and  an 
action  brought  by  a  firm  as  attorneys  for  as- 
signee, the  property  being  bid  in  by  assignee, 
^^'ho  assigned  his  claim  to  a  corporation,  to 
'Which  deed  was  given,  the  mortgagee  cannot 
maintain  summary  proceedings  in  the  foreclo- 
sure action  for  an  order  directing  the  attor- 
neys to  turn  over  to  her  a  deed  for  the  prop- 
erty and  account  for  the  rents,  issues,  and 
profits;  the  attorneys  having_  no  title.— Lask 
V.  Silverman,  178  N.  Y.  S.  427. 
^=>568  (N.Y.Sup.)  A  mechanic's  lien  against 
mortgaged  property  sold  on  foreclosure,  not 
established  by  action  as  required  by  Lien  Law, 
§  41,  relative  to  enforcement  of  mechanics' 
liens,  cannot  be  enforced  by  the  lienor  in  a 
surplus  money  proceeding,  a  special  proceed- 
ing, against  surplus  money  arising  out  of  the 
foreclosure  sale  and  in  the  hands  of  the  coun- 
ty treasurer,  except  that,  where  an  adversary 
judgment  creditor  of  the  mortgagor  waived  no- 
tice of  and  consented  to  all  necessary  pro- 
ceedings for  drawing  and  paying  the  money  to 
the  lienor,  and  permitted  him  to  prove  his 
claim  as  an  uncontested  claim,  he  has  admitted 
the  claim,  and  waived  the  objection  that  it 
has  not  been  established.— Grosvenor  t.  Bud- 
die, 178  N.  Y.  S.  485. 

(H)  Fees  and  Coata. 

^=»582  (N.Y.Sup.)  Where  property  sold  under 
a  judgment  in  foreclosure  brings  more  than 
$10,000,  the  referee  to  sell  may  not  be  allowed 
additional  compensation,  under  Code  Civ.  Proc. 
§  .^297,  unless  he  has  performed  some  unusual 
and  exceptional  labor,  even  though  he  has  been 
unreasonably,  annoyed  by  attorney  for  owner  of 
equity.— James  v.  Feppard  Realty  Co.,  178  N. 
Y.  S.  586. 

MOTIONS. 

See  Attachment,  ^=s>293;  Discovery,  ^=»61; 
Insane  Persons,  ^=»29;  Judgment,  ^=s>12; 
Pleading,  <8=»218,  343,  350,  352,  864,  865; 
Trusts,  ^E5>167 ;   Venue,  ^=963. 

^=955  (N.Y.)  That  justice  of  Extraordinary 
Special  and  Trial  Term  signed  order  in  ques- 
tion when  he  was  not  in  the  courthouse  Js 
unimportant,  in  view  of  the  fact  that  the  mo- 
tions were  submitted  to  the  court  at  the  place 
and  during  the  time  when  it  was  actually  held 
as  such.— Saranac  Land  &  Timber  Co.  v.  Rob- 
erts, 125  N.  B.  102,  227  N.  Y.  188. 

MOVING  PICTURES. 

See  Attorney  and  Client,  ^=±9130;    Injunction, 


MUNICIPAL  CORPORATIONS. 

See  Animals.  €=5>74;  Appeal,  C=»927;  Coun- 
ties: Elections,  <5=»141,  144,  154,  155;  Emi- 
nent Domain,  ^=»153:  Evidence,  €=5>32;  Gas, 
^=913:  Livery  Stable  and  Garage  Keepers, 
<g=»4%;    Master  and  Servant,  «=»364,  375; 

178N.Y.S.-62 


Railroads,  ^=s>9$;  Schools  and  School  Dis- 
tricts; Specific  Performance,  ^=925;  Str«t 
Railroads. 

V.  OFFICERS,    AGENTS,   AND   EM- 

pi<ot£s. 

(B)    Mnnlclpal    Departments    and    OIBoers 
Thereof. 

^=>I85(7)  (N.Y.Sup.)  Where  a  police  oflicer  is 
entitled  to  hearing  upon  charges  made  against 
him,  the  cause  of  removal  alter  such  a  trial 
must  be  confined  to  the  charges  shown  and 
heard,  and  should  not  extend  to  matters  within 
the  personal  knowledge  of  the  mayor. — ^People 
ex  rel.  Menzie  v.  Davis,  178  N.  Y.  S.  436. 
t©»l85(8)  (N.Y.Sup.)  Under  Ithaca  City  Char- 
ter, §§  Id,  21,  providing  that  the  mayor  should 
have  the  power  to  summarily  hear,  try,  and 
determine  any  complaint  for  misconduct  or 
neglect  of  duty  against  an  officer  of  the  city 
appointed  by  the  mayor,  and  that  police  offi- 
cers ar^  subject  to  removal  when  found  to  be 
incompetent,  a  police  officer  could  not  be  re- 
moved without  a  trial  in  the  usual  form  of  law 
upon  evidence  given  publicly  under  the  sanc- 
tion of  an  oath,  and  where  such  a  hearing  is 
tiot  given  the  removal  may  be  annulled,  under 
Code  Civ.  Proc.  I  2140.~People  ex  rel.  Menzie 
V.  Davis,  178  N.  Y.  S.  436. 
<gx=>2l2  (N.Y.Sup.)  The  rules  and  regulations 
of  the  department  of  correction  have  the  force 
and  effect  of  statutes.— City  of  New  York  v. 
Fox,  178  N.  Y.  S.  806. 

(C)  Aflrents  and  Bmploy^s. 

«=s>2l8(9)  (N.Y.Sup.)  Where  a  statute  makes 
no  provision  for  a  hearing,  but  confers  the 
power  of  removal  of  a  city  employ6  subject  to 
no  limitation,  except  the  requirement  that  the 
reasons  therefor  be  stated  in  writing  and 
filed,  and  opportunity  for  explanation  given, 
the  act  of  removal  is  executive,  and  is  not  re- 
viewable on  certiorari;  but  where  removal  is 
only  to  be  had  after  a  hearing  and  finding  of 
misconduct,  the  act  of  removal  is  reviewable 
on  certiorari.— People  ex  rel.  Menzie  v.  Davirf^ 
178  N.  Y.  S.  436. 

VI.   PROPERTY. 

«©=»22l  (N.Y.Sup.)^  Under  ViUage  Law,  S  89, 
subd.  23,  authorizing  village  to  purchase  lands 
for  dumping  grounds  **in  any  such  village,"  vil- 
lage had  no  power  to  purchase  land  outside  of 
the  village  for  use  as  dumping  ground.— Gibson 
v.  Village  of  Massena,  178  N.  Y.  S.  850. 

X.   POUOE  POWER  AND  REGULA- 
TIONS. 

(A)    Deleffntlon,    ESxtent    and   ESxeroIse    of 
Power. 

^=s>60l  (N.Y.Sup.)  Under  New  York  City 
Building  Zone  Resolution,  §  6,  providing  that 
any  use  existing  in  any  building  at  the  date  of 
the  resolution's  passage  may  be  changed  or  ex- 
tended throughout  the  building,  if  no  structural 
alterations  are  made,  etc.,  held,  that  a  two- 
story  structure  designed  throughout  for  a  dye- 
ing and  cleaning  establishment,  but  the  top 
floor  of  which  had  been  temporarily  partitioned 
to  make  dwelling  rooms,  may  be  coanged  by 
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moTing  the  partitions  and  -using  the  entire 
building  for  dyeing  and  cleaning  purposes,  since 
the  word  "use"  is  not  confined  to  the  act  of 
using,  but  may  be  also  employed  to  describe 
that  property  or  thing  which  renders  it  suit- 
able for  a  purpose,  and  building  designed  for 
business  purposes  remains  available  for  that 
purpose  despite  temporary  use  for  another  pur- 
pose.—People  ex  rel.  Wohl  v.  Leo,  178  N.  X.  S. 

^:^2(  (N.Y.Sup.)  Although  an  owner's  ap- 
plication to  the  board  of  appeals  to  review  a 
decision  of  the  superintendent  of  buildings, 
which  denied  him  permission  to  extend  the  busi- 
ness use  to  the  upper  story  of  a  building,  was 
based  upon  Building  Zone  Besolution,  {  7, 
giving  the  board  discretionary  power  to  modify 
section  6,  on  which  the  superintendent  based 
his  decision,  yet  such  application  does  not  pre- 
clude the  owner  from  having  the  board  ap- 
peals decision  reviewed  upon  certiorari,  on  the 
ground  that  section  6  did  not  authorize  the  or- 
der entered  by  the  superintendent  and  affirmed 
by  the  board  of  appeals.—People  ex  rel.  Wohl 
v.  Leo,  178  N.  Y.  S.  851. 

XI.  USE  AND  BEGITI.ATIOir  OF  PUB-t 
UO  PliACES,  PBOPEBTT, 
AND  WOBKS. 

(A)  Streets  and  Otber  Publle  Ways. 

^=»654  (N.Y.Sup.)  On  motion  for  an  order  di- 
recting commissioners  of  estimate  to  ascer- 
tain damages  caused  to  petitioner's  property 
by  closing  a  road,  question  being  whether  such 
road  was  a  public  street,  facts  held  to  show 
that  it  was  a  public  street.— In  re  Amethvst  St., 
Unionport  Road  and  Rhinelander  Ave.  m  City 
of  New  York,  178  N.  Y.  S.  225. 
^=>705(1)  (N.Y.Sup.)  The  owner  of  an  automo- 
bile, proceeding  along  the  street  in  the  same 
direction  as  a  fleet  of  coal  trucks,  which,  after 
passing  one  of  such  trucks,  struck  plaintiff, 
who  had  attempted  to  cross  the  street  before 
the  truck,  in  disregard  of  the  automobile,  which 
was  in  plain  view,  was  not  guilty  of  any  negli- 
gence rendering  it  liable,  though  it  did  not  sound 
horn.— Gobes  v.  Cutting  Larsen  Co.,  378  N.  Y. 
S   338 

<&=»705(10)  (N.Y.Sup.)  Plaintiff,  who  attempted 
to  cross  a  street  ahead  of  a  coal  truck,  and  was 
struck  by  an  automobile  plainly  visible  and  ap- 
proaching from  a  distance  and  at  a  rate  ren- 
dering the  attempt  palpably  dangerous,  was 
negligent,  and  cannot  recover  from  the  owner 
of  the  automobile.— Gobes  v.  Cutting  Larsen 
Co.,  178  N.  Y.  S.  388. 

«=»705(10)  (N.Y.Sup.)  Pedestrian  who  in 
crossing  street  failed  to  look  to  the  north  in 
passing  the  line  of  south-bound  traffic,  was  neg^ 
ligent— Chiappone  v.  Greenebaum,  178  N.  Y.  S. 
854. 

^=»706(5)  (N.Y.Sup.)  In  action  for  injuries 
to  pedestrian,  struck  by  automobile  truck  while 
crossing  street,  involving  question  of  truck 
driver's  negligence  in  failing  to  give  warning  on 
approach  and  in  driving  on  wrong  side  of 
street,  verdict  for  defendant  held  clearly  against 
weight  of  evidence.— O'Neill  v.  Ewert,  178  N. 
Y.  S.  506. 

^=>706(5)  (N.Y.Sup.)  In  action  for  injuries  to 
pedestrian,  struck  by  automobile  at  street  in- 


tersection while  crossing  street,  after  having 
waited  for  street  car  to  pass,  involving  ques- 
tion of  negligence  of  defendant's  chauffeur^  driv- 
ing in  opposite  direction  from  that  in  which 
car  was  traveling,  in  view  of  possible  danger  to 
persons  who  would  naturally  cross  street  after 
car  had  passed,  evidence  held  to  sustain  verdict 
for  plaintiff.— Busacca  v.  McLonghlin  Sapply 
Co.,  178  N.  Y.  S.  849. 

^=:i»706{5)  (N.Y.Sup.)  In  action  for  death  of 
pedestrian,  struck  while  crossing  street  by  auto- 
mobile, the  chauffeur  of  which  at  time  had  been 
unable  to  see  pedestrian,  because  of  standing 
automobiles,  until  pedestrian  was  within  a 
very  few  feet  of  automobile's  path,  evidence 
held  insufficient  to  show  negligence  of  cfaauf- 
feur.— Chiappone  v.  Greenebaum,  178  N.  Y.  S. 
854. 

«»706(6)  (N.Y.Sup.)  tn  action  for  death  of 
pedestrian,  struck  at  street  crossing  by  au- 
tomobile truck  claimed  to  have  been  driven  at 
excessive  rate  of  speed,  it  was  proper  for  jury 
to  consider  ordinance  regulating  speed  of  ve- 
hicles upon  question  of  truck  driver's  negli- 
gence.—Cohen  V.  A.  Goodman  &  Sons,  ITS  N. 
Y.  S.  528. 

«=»706(C)  (N.Y.Snp.)  In  action  for  injnriea 
sustained  by  plaintiff  pedestrian,  while  crossing 
an  intersecting  street,  due  to  auto  truck  ap- 
proaching from  opposite  direction,  skidding 
when  chauffeur  turned  to  the  right  into  intersect- 
lug  street,  but  did  not  keep  as  near  the- right- 
hand  curb  as  possible,  as  required  by  Code  of 
Ordinances  of  City  of  New  York,  c.  24,  art.  2, 
f  11,  held,  question  of  negligence  was  for  the 
jury.— Anderson  v.  Schorn,  178  N.  Y.  S.  003. 
€»706(7)  (N.Y.Sup.)  In  an  action  by  plaintiff, 
who  was  struck  by  defendant's  aatomobile 
while  attempting  to  cross  streets  at  an  inter- 
section, question  of  plaintiff's  negligence  held 
for  the  jury.— Paulsen  v.  Bierman,  178  N.  Y.  S. 
267. 

<9k>706(7)  (N.Y.Sup.)  In  action  fot  injuriea  to 
pedestrian,  struck  by  defendant's  automobfle 
while  crossing  street,  question  of  pedestrian^s 
contributory  negligence  held^  under  the  evi- 
dence, for  the  jury.— Becker  v.  Golden  E.  Serv- 
ice Co.,  178  N.  Y.  S.  376. 

«s»706(7)  (N.Y.Sup.)  Pedestrian,  who  contin- 
ued to  cross  street  at  street  intersection,  aft- 
er having  noticed  automobile  truck  approach- 
ing at  distance  of  60  feet,  and  who  was  struck 
by  truck  after  it  had  changed  its  course,  was 
not  negligent  as  a  matter  of  law,  in  failing  to 
look  a  second  time  or  accelerating  speed, 
where,  if  truck  had  continued  on  its  course, 
he  would  have  been  beyond  danger  after  pro- 
ceeding only  5  or  6  feet.— O'Neill  v.  Ewert,  17S 
N.  Y.  S.  506. 

<8=»706(8)  (N.Y.Sup.)  In  action  for  death  of 
pedestrian,  strucl^  by  automobile  while  cross- 
ing street,  where  circumstances  were  sudi 
that  pedestrian  must  have  noticed  portion  of 
street  in  which  automobile  was  traveling,  it 
was  error .  to  permit  jury  to  predicate  negli- 
gence on  violation  of  ordinance  requiring  auto- 
mobiles to  keep  to  the -right  and  as  near  curb 
as  practicable,  since  violation  of  such  ordi- 
nance could  have  had  no  direct  connection  with 
the  accident.— Cohen  v.  A.  Goodman  &  Sons, 
178  N.  Y.  S.  628. 
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CO)  Pnblte    Bnlldlnsa,    P»r]ca»    and    Othe* 
Pnbllo  Places  and  Property. 

«&=»72l(4)  (N.Y.Sup.)  The  city  of  New  York, 
under  Greater  New' York  Charter,  H  613,  621, 
622,  and  section  244a,  as  added  bj  Laws  1914, 
c.  466,  embodying  a  provision  of  Laws  1859, 
c.  349,  and  acts  amendatory  thereto,  under 
which  Central  Park  was  acquired  and  author- 
izing maintenance  of  museums  therein,  notwith- 
standing sections  612,  627,  may  lawfully  lease 
arsenal  building  in  Central  Park  to  a  corpora- 
tion chartered  by  Laws  1911,  c.  152,  t  2,  to  pro- 
mote methods  of  safety  and  sanitation  and  for 
museum  purposes.— Williams  y.  Gallatin,  178 
N.  Y.  S.  14a 

XII.  TORTS. 

CA)  Bzerclse  of  OoTernmental  and  Corpo- 
rate Po^rers  in  General. 

^»734  (N.Y.MiiD.Ct)  A  municipality,  control- 
ling a  building  as  a  goyemmental  function 
merely,  and  not  through  any  choice  on  its  part, 
incurs  no  liability  for  a  personal  injury  sus- 
tained because  of  the  exercise  of  such  func- 
tion8.--Goldfarb  ▼.  City  of-  New  York,  178  N. 
T.  8.  641. 

In  an  action  for  personal  injuries  sustained 
by  plaintift  while  standing  on  the  sidewalk  iit 
front  of  a  building  occupied  by  the  board  of 
health  of  the  city  of  New  York,  due  to  the  fall 
of  a  pane  of  ^lass  from  one  of  the  windows, 
striking  plaintiff,  there  was  no  liability  upon 
the  part  of  the  city,  where  the  building  was 
maintained  for  the  health  department  under 
the  mandatory  provisions  of  Public  Health 
Law,  I  120,  and  under  the  supervision  of  the 
city  in  the  exercise  of  its  governmental  func- 
tions.—Id. 

CC)  Defeeta  or  Obatraoilona  in  fltreeta 
and  Otlter  Pabltc  Ways* 

^=s»773  (N.Y.Sup.)  In  an  action  against  a  city 
for  personal  injuries  resulting  from  plain tiff^s 
falling  on  a  sidewalk  on  which  snow  and  ice 
had  accumulated  during  that  and  the  preced- 
ing two  days,  the  temperature  being  below 
freezing  all  the  time,  instructions  which  al- 
lowed the  jury  to  impute  negligence  to  the  dty 
authorities  because  of  their  failure  to  cover 
the  icy  surface  with  sand  or  ashes,  or  other 
protection,  or  remove  the  ice  and  snow,  were 
erroneous;  the  dty  being  under  no  legal  obli- 
gation to  remove  the  snow  and  ice  until  a  sub- 
sequent thaw.— Myers  v.  City  of  Beacon,  178 
N.  Y.  S.  294. 

<@=»869(2)  (N.Y.Sup.)  Contractor  in  charge  of 
sidewalk  over  which  it  was  constructing  subway 
was  not  liable  for  injuries  from  defect  in  side- 
walk, in  absence  of  notice  of  defect,  either 
direct  or  implied  from  existence  of  defect  for 
a  BufSdent  length  of  time  to  charge  it  with  im- 
plied notice.— Cocheo  v.  Degnon  Contracting 
Co.,  178  N.  Y.  S.  345. 

^=»809(2)  (N.Y.Sup.)  Sewer  contractors,  who 
had  erected  concrete  works  and  cofferdam 
along  river  at  foot  of  a  street,  were  not  negli- 
gent in  failiug  to  erect  a  fence  or  guard  across 
the  street  to  prevent  children  going  upon  the 
concrete  work.— Shalata  v.  Rodgers,  178  N.  Y. 
S.  494. 

<e=>8l9(6)  (N.Y.Sup.)  In  action  against  sub- 
way contractor  for  injuries  from  defect  in  aide- 


walk  of  which  it  was  in  charge,  held,  that  there 
was  no  proof  of  the  existence  of  the  defect 
for  a  sufficient  length  of  time  to  charge  con- 
tractor with  implied  notice  of  existence  there- 
of.—Cocheo  V,  Degnon  Contracting  Co.,  178  N. 
Y.  S.  346. 

€=>82l(7)  <N.Y.Sup.)  In  an  action  against  a 
dty  for  personal  injuries  resulting  from  snow 
and  ice  thst  had  accumulated  upon  a  sidewalk 
on  the  day  of  the  acddent  and  the  two  pre- 
ceding days,  during  which  there  was  no  thaw, 
and  where  plaintiff  admitted  it  was  snowing  at 
the  time  she  fell,  and  there  was  no  evidence  of 
any  slope  or  defect  in  the  walk,  the  dty's  neg- 
ligence was  a  question  for  the  jury.— Myers  v. 
City  of  Beacon,  178  N.  Y.  S.  294. 
^=>B2\(1S)  (.N.Y.)  In  an  action  by  a  pedes- 
trian injured  by  tripping  in  the  street,  whether 
a  contractor  was ,  negligent  in  placing  a  cleat 
four  inches  thick  over  a  hole  in  a  board  pave- 
ment over  an  excavation  in  a  city  street 
beveled  only  on  one  end  held  for  jury.— Hoy - 
kendorf  v.  Bradley  (Contracting  Co.,  125  N.  E. 
95,  227  N.  Y.  204. 

MURDER. 

See  Homicide. 

MUSEUMS. 

See  Municipal  Corporations,  ^s»721. 

MUTUAL  BENEFIT  INSURANCE. 

See  Insurance,  ^=:»646-754. 

NAMES. 

See  Elections,  «s»144,  155;  Highways,  «=»17. 
^ss>l8  (N.Y.Sup.)  It  will  be  assumed,  in  the 
absence  of  inherent  improbability  or  proof  to 
the  contrary,  that  the  same  name  at  all  times 
designates  toe  same  person  or  thing.— In  re 
Amethyst  St.,  Unionport  Road  and  Rhineland- 
er  Ave.  in  aty  of  New  York,  178  N.  Y.  S.  225. 

NATURALIZATION. 

See  Aliens,  «s»e7,  68. 

NAVIGABLE  WATERS. 

See  Canals;  Evidence,  «s»23. 

I.  BIGHTS  OF  PUBUO. 

^ss>3  (N.Y.Sup.)  Barge  Canal  Act,  t  3,  canaliz- 
ing Hudson  river^  held  to  revoke  any  consent 
given  to  construction  of  dam  on  river  by  Laws 
1882,  c.  406,  and  Laws  1900,  c.  683.-West  Vir- 
ginia Pulp  &  Paper  Co.  of  Delaware  v.  Peck, 
178  N.  Y.  S.  663. 

«s»22(3)  (N.Y.Sup.)  Where  state  gave  its  con- 
sent under  Laws  1882.  c  406.  and  Laws  1900. 
c.  683,  to  location  of  dam  in  Hudson  river,  and 
thereafter  canalized  the  river  under  Barge 
Canal  Act,  and  with  consent  and  acquiescence 
of  dam  owner  adapted  the  canal  to  the  dam,  any. 
change  in  the  dam  detrimental  to  the  canal  was 
unauthorized,  and  the  removal  by  state  of  flash- 
boards  placed  on  dam  after  construction  of  dam. 
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and  which  impeded  navigation,  was  not  tres- 
pa88.--We8t  Virginia  Pulp  &  Paper  Co.  of  Dela- 
ware V.  Peck,  178  N.  Y.  S.  663. 
<S=»26(2)  (N.Y.Sup.)  Where  state  gave  its  con- 
sent under  Laws  1882.  c.  406,  and  Laws  1900, 
c.  683,  to  location  of  dam  in  Hudson  river,  and 
thereafter  canalized  the  river  under  Barge 
Canal  Act,  and  with  consent  and  acquiescence 
of  dam  owner  adapted  the  canal  to  the  dam,  any 
change  in  the  dam  detrimental  to  the  canal  was 
unauthorized,  and  the  removal  by  state  of  flash- 
boards  placed  on  dam  after  construction  of 
dam,  and  which  impeded  navigation,  was  not 
trespass.— West  Virginia  Pulp  &  Paper  Co.  of 
Delaware  v.  Peck,  178  N.  Y.  S.  663. 

n.   I.ANDS  miBEB  WATER. 

<S=>36(3)  (N.Y.Sup.)  Public's  right  upon  land 
between  high  and  low  water  mark  is  to  pass 
and  repass  when  the  tide  is  out,  and  to  sail 
and  fish  over  the  foreshore  when  the  tide  is  in. 
and  to  make  such  other  reasonable  use  of 
foreshore  as  may  be  consistent  with  the  rights 
of  others  using  beach  for  legitimate  purposes, 
-njohnson  v.  May,  178  N.  Y.  S.  742. 
<g=s>37(4)  (N.Y.Sup.)  Question  whether  patents 
carried  title  to  the  thread  of  river,  in  ab- 
sence of  language  indicating  such  a  purpose, 
depends  on  the  navigability  of  the  river  at 
place  in  question,  the  criterion  as  to  navigabili- 
ty being  the  adaptability  of  river  in  its  entirety 
for  the  purpose  of  transportation  in  about  the 
locality  of  the  place  in  question;  it  being  un- 
necessary that  it  be  deep  enough  to  permit 
passage  of  boats  at  all  portions  of  the  stream. — 
West  Virginia  Pulp  &  Paper  Co.  of  Delaware 
v.  Peck,  178  N.  Y.  S.  663. 

Patentee  does  not  by  implication  take  the  bed 
of  the  river  to  exclusion  of  state ;  every  intend- 
ment being  made  in  favor  of  state.— Id. 
^=»37(7)  (N.Y.Sup.)  Colonial  patent  granting 
land  "on  both  sides**  of  river,  the  description  of 
which  begins  west  of  certain  river  and  does  not 
mention  the  river  independently  of  one  or  both 
of  its  "sides,"  held  to  give  patentee  no  title  to 
bed  of  river.— West  Virginia  Pulp  &  Paper  Co. 
of  Delaware  v.  Peck,  178  N.  Y.   S.  663. 


m.  RIPARIAN  AND  UTTORAL 
RIGHTS. 

^s>39(3)  (N.Y.Sup.)  Riparian  owner  has  cer- 
tain rights  in  the  foreshore  in  front  of  his 
premises,  entirely  apart  from  his  rights  and 
privileges  as  one  of  the  public  resorting  to  the 
beach,  one  of  which  is  that  of  access  to  and 
from  the  sea.— Johnson  v.  May,  178  N.  Y.  S. 
742. 

NEGLIGENCE. 

See  Animals,  «=s>74;  Appeal,  <@=»1177;  Bridges, 
^=>37,  44,  46;  Executors  and  Administra- 
tors, <S=»89;  Judgment,  <g=5>143;  Landlord 
and  Tenant,  <8=>167,  169 ;  Master  and  Serv- 
ant, ^=>lll-302;  Municipal  Corporations,  ^=» 
705,  706,  734-821;  Officers,  <&=>111;  Plead- 
ing, ^=^.52;  Railroads,  ^==9361;  Seamen,  (@=s> 
11;  Street  Railroads,  <S=»99-118 ;  Witnesses, 
<8=»275. 


I.   ACTS  OR  OMISSIONS  OONSTITUT. 
INO  NEOUOENGE. 

(O)  Condition  and  Uiie  of  I^nnd,  Buildtngia, 
and    Other    Strnetnrea. 

«^»32(1)  (N.Y.Sup.)  The  owner  of  private 
premises  owes  no  duty  of  active  vigilance  to  a 
mere  licensee  without  invitation,  express  or  im- 
plied, and  does  not  owe  him  the  duty  of  even 
ordinary  care  with  respect  to  the  condition  of 
the  premises.— Murphy  v.  Broadw^ay  Improve- 
ment Co.,  178  N.  Y.  S.  880. 

The  owner  or  occupant  of  premises,  who  in- 
duces others  to  come  on  premises  by  invitadon. 
express  or  implied,  owes  to  them  the  duly  of 
using  reasonable  care  to  keep  the  premises  in 
a  safe  condition,  so  they  will  not  be  unneces- 
sarily and  unreasonably  exposed  to  danger. — ^Id. 
^=:»44  (N.Y.Sup.)  It  is  not  negligence  for  con- 
tractor to  remove  flooring  and  side  supports 
from  jpists  in  making  alterations  contracted 
for,  where  a  safe  passageway  remains,  so  that 
he  has  no  reason  to  apprehend  that  any  one 
will  walk  on  the  joists.— Holland  v.  Tnmer, 
178  N.  Y.  S.  882. 

n.   PROXIMATE   CAUSE   OF  INJURT. 

i&=>6l(2)  (N.Y.Sup.)  One  who  sustains  injury 
without  any  fault  of  his  own  may  recover 
damages  from  one  whose  neglect  of  duty  caus- 
ed the  injury,  although  the  negligence  of  a 
third  person,  not  subject  to  his  control  or  di- 
rection, may  have  contributed  thereto. — ^Niag- 
ara Pire  Ins.  Co.  ▼.  Nathan,  178  N.  Y.  S. 
450. 

III.   OONTRIBUTORT   NEGI-IGENCE. 
(A)  Persona  Injured  in  Generml. 

<g=s>7l  (N.Y.Sup.)  An  experienced  man,  who 
walks  across  joists  from  which  flooring  and 
side  supports  have  been  removed,  instead  of 
using  a  safe  passageway  open  to  him.  is  negli- 
gent.—HoUand  V.  T?umer,  178  N.  Y.  S.  382. 

(C)  Impnted  IfevUffenee. 

<5=»89(1)  (N.Y.Sup.)  Where  a  third  person, 
not  connected  with  a  garage  or  the  owner  of 
a  car  kept  in  such  garage,  took  such  car  with 
intent  to  assist  another  person  in  obtaining 
a  doctor  for  one  who  was  critically  ill,  and 
there  was  a  collision  between  the  car  taken 
and  defendant's  car,  and  the  drivers  of  both 
cars  were  negligent,  the  owner  of  the  car 
taken  from  the  garage  was  entitled  to  recover 
damages  from  defendant,  not  bein^  responsi- 
ble for  the  consequences  of  the  mterloper*;: 
acts.— Niagara  Fir©  Ins.  Co.  ▼.  Nathan,  178 
N.  Y.  S.  450. 

NEGOTIABLE  INSTRUMENTS. 

See  Bills  and  Notes. 

NEW  TRIAL 

See  Appeal,  <©=>843,  977,  1177;   Criminal  Law. 
«g=>945-949,  1023;    Divorce^  <&=»55,  X51. 

II.  GBOONDS. 

(A)  Errors  and  Irreffalaritles  in  General. 

^s>2l  (N.Y.Sup.)  A  new  trial  was  demanded 
in  a  libel  case,  where  trial  court  in  the  pres- 
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^=»68  (N.Y.Sup.)  Verdict  by  properly  instruct- 
ed jury  upon  clean-cut  issue  of  fact  should  not 
be  set  aside  by  court,  where  there  was  nothing 
from  which  it  could  be  inferred  that  jury  were 
influenced  by  sympathy,  passion,  or  prejudice. 
—Jensen  v.  Mair,  178  N.  Y.  S.  425. 
-«©=»76(1)  (N.Y.Sup.)  The  authority  conferred 
upon  the  trial  court  by  Code  Civ.  Proc.  §  999, 
to  set  aside  a  verdict  because  it  is  for  exces- 
sive damages,  involves  the  exercise  of  a  sound 
judicial  discretion,  but  the  power  in  a  proper 
case  must  be  exercised.— Melish  v.  New  York 
ConsoL  R.  Co.,  178  N.  Y.  S.  228. 

HI.   PROGEEDINGS   TO  PBOCURE 
NEW  TRIAIi. 

«=s>l6f(4)  (N.Y.)  Where  court  granted  a  mo- 
tion to  set  aside  verdict  for  plaintiff  and  grant 
a  new  trial,  on  condition  that  an  undertaking  be 
filed,  "conditioned  for  the  payment  of  any  judg- 
ment which  may  be  recovered  by  the  plaintiff" 
against  defendant,  surety  on  the  undertaking 
was  not  liable,  where  plaintiff  thereafter  appeal- 
ed from  the  part  of  the  order  setting  aside  the 
verdict,  and  the  appellate  court  reversed  the  or- 
der and  instructed  the  trial  court  to  reinstate 
the  verdict.— Grafton  v.  U.  S.  Fidelity  &  Guar- 
anty Co.,  124  N.  B.  742,  227  N.  Y.  162. 
^=9 1 64  ^.Y.)  Where  the  court  did  not  reserve 
his  ruling  on  the  defendant's  motion  for  a  non- 
suit or  for  the  direction  of  a  verdict  (Code  Civ. 
Proc.  S§  1185,  1187),  but  denied  the  motion  ab- 
solutely, he  could  not,  after  verdict  in  favor 
of  plaintiff,  dismiss  the  complaint,  but  could 
only  grant  a  new  trial.— Dougherty  y.  Salt,  125 
N.  E.  94,  227  N.  Y.  200. 

NOTES. 

See  Bills  and  Notes. 

NOTICE. 

S<*e  Animals,  ^=»74;  Appeal,  ^=»842;  Brokers, 
^=»35;  Drains,  ^=»88;  Eminent  Domain, 
«=>169;  Gas,  <g=»14;  Injunction,  <&=>221; 
Lis  Pendens,  ^=»20;  Mechanics*  Liens,  ^=» 
291;  Municipal  Corporations,  ^=»809,  819; 
Sales,  <8=»285,  333 ;  States,  «=»184;  Trusts, 
«=»167;   Venue,  «S=»63. 

NUISANCE. 

See  Pleading,  ie=s>62. 


OATH. 


See  Drains,  ^=s>32. 


OFFICERS. 
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ence  of  the  jury  suggested  that  defendant's 
I>resident  should  shake  hands  with  plaintiff,  and 
tell  him  he  was  sorry  for  the  publication,  and 
make  a  retraction  in  the  next  issue,  and  stated 
that  plaintiff  was  not  seeking  mere  damages, 
but  vindication  for  his  feelings,  and  that  de- 
fendant had  ^'kidded*'  in  the  same  way  as  plain- 
tiff had,  etc.— Clark  v.  Variety,  178  N.  Y.  S. 
698. 

<Ii*)  Verdict  or  Findlngr*  Contrary  to  Law 
or  Bvldenoe. 


Parties 


See  Associations,  ^=9l8:  Corporations,  ^=;»120, 
181,  294,  306,  310,  320,  823,  619;  Counties, 
^=s>153,  171,  173;  Courts,  ^=955;  Discovery, 
«=s>38;  Drains.  ^=>32;  Elections,  ^=»153; 
Justices  of  the  Feace;  Libel  and  Slander,  €i^ 
10;  Prisons,  ^=s>ll:  Religious  Societies,  ^es> 
21;  Schools  and  School  Districts,  ^s»106; 
Sheriffs  and  Constables. 


m.   BIGHTS,  POWERS,  DUTIES,  AND 
UABIUTIES. 

^s»lll  (N.Y.Sup.)  Public  officers  having  the 
custody  of  public  monej[  tare  liable  for  a  loss 
thereof^  although  occurring  without  their  fault 
or  negligence.—City  of  New  York  v.  Fox,  178 
N.  Y.  S.  805. 

OIL 

See  Joint  Adventures,  ^=s>4. 

OPERA. 

See  Injunction,  ^=»77;    Theaters  and  Shows, 
^ss>3. 

PARDON. 

See  Habeas  Corpus,  ^=»3. 

<S=»2  (N.Y.Sup.)  Under  Laws  1919,  c.  410, 
amending  Penal  Law,  f  2193,  and  providing 
that  timet  spent  by  person  convicted  of  crime  in 
prison  or  jail  prior  to  conviction  and  before 
sentence  shall  be  calculated  as  part  of  the  term 
of  sentence,  and  deducted  under  provisions  of 
Prison  Law,  art.  9,  one  convicted  is  not,  where 
the  period  of  his  incarceration  in  penitentiary, 
coupled  with  incarceration  pending  trial,  has 
equaled  amount  of  sentence,  entitled  to  dis- 
charge on  habeas  corpus,  but  the  matter  must 
be  reported  to  the  Qovemor,  and  deduction  ap- 
proved by  him,  before  it  can  be  effected ;  hence 
the  act  can  in  no  way  be  attacked  as  infringing 
the  pardoning  power.— People  ex  rel.  Gabriel  v. 
Warden  of  New  York  County  Penitentiary, 
Wards  Island,  178  N.  Y.  S.  595. 

PARENT  AND  CHILD. 

See  Guardian  and  Ward :  Infanta ;  Schools  and 
School  Districts,  ^=9160. 


;(2)  (N.Y.aup.)  A  mother,  as  executrix  of 
her  deceased  husband's  will,  held  entitled  to 
proper  allowance  for  past  expenses  in  the  sup- 
port of  her  infant  children  out  of  the  income  of 
a  trust  estate  devoted  by  the  will  to  their  sup- 
port, education,  and  maintenance.— In  re  Fried- 
lander,  178  N.  Y.  S.  50. 

PARTIES. 

For  parties  on  appeal  and  review  of  rulings  as 
to  parties,  see  Appeal. 

For  parties  to  particular  proceedings  or  instru- 
ments, see  also  the  various  specific  topics. 
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PARTNERSHIP. 

See  Joint  Adventures,  ^=^4;    Jud|:ment,  ^ss> 
883. 

I.   THE  REIiATION. 

(A)  Creation  and  Reanlsltes. 

<&=>22  (N.Y.Sup.)  Where  a  father  ^ave  his 
sons  an  interest  in  the  business,  making^  them 
copartners,  a  written  instrument  was  not  es- 
sential to  vest  an  interest  in  the  sons. — Coop- 
er V.  Nissinoff,  178  N.  Y.  S.  411. 

(C)  Bvidenoe. 

^s»55  (N.Y.Sup.)  In  seller's  action  for  price, 
evidence  held  insufficient  to  show  that  the  de- 
fendants were  partners.~S.  Rosenfeld  Go.  y. 
Schechter,  178  N.  Y.  S.  334. 

m.  MUTUAI.   RIGHTS,  DUTIES,   AND 
IiIABIIiITlES  OF  PARTNERS. 

(B)  IndlTldnal  Transacttonw. 

^s»97  (N.Y.Sup.)  Copartners  owe  the  duty  of 
utmost  good  faith  to  one  another,  and  a  co- 
partner cannot  act  for  himself,  and  if  he  does 
so,  and  obtains  profits,  he  must  account  to  his 
copartner8.~-Brown  v.  Leach,  178  N.  Y.  S.  319. 

nr.   RIGHTS  AND  LIABILITIES  AS 
TO   THIRD  PERSONS. 

(C)   Application    of    Assets    to    Liabilities. 

^=»I78  (N.Y.Sup.)  The  liability  of  partners  is 
Joint  and  several,  but  in  marshaling  the  joint 
assets  of  the  partnership  and  the  individuals 
composing  it,  the  partnership  assets  'must  first 
be  used  in  the  payment  of  partnership  liabili- 
ties, and  the  individual  assets  in  payment  of  in- 
dividual liabilities.— Edelman  v.  Schwartas,  178 
N.  Y.  S.  587. 

PATENTS. 

See  Boundaries,  ^=s>8;   Navigable  Waters,  ^s> 
37;  Public  Lands,  «=»193. 

X.. TITLE,  CONVEYANCES,  AND  CON- 
TRACTS. 
(C)  lileeases  and  Contraets. 

^s»2l6  (N.Y.Sup.)  In  action  for  breach  of  con- 
tract whereby  plaintiffs  were  appointed  exclu- 
sive agents  for  defendant  for  the  sale  of  a 
patented  device,  the  contract  to  hold  good  so 
long  as  sales  by  plaintiffs  amounted  to  an  av- 
erage of  $1,000  per  month  or  more,  where  on 
plaintiffs*  case  their  sales  amounted  to  more 
than  $1,000  a  month  up  to  the  time  of  defend- 
ant's breach,  and  defendant  claimed  that  the 
sales  amounted  to  less,  an  issue  of  fact  was 
presented,  which  should  have  been  submitted 
to  the  jury.— Adams  v.  George  H.  Rives  Mfg. 
Co..  178  N.  Y.  S.  214. 

Under  contract  whereby  plaintiffs  were  ap- 
pointed exclusive  agents  for  defendant  for  the 
sale  of  a  patented  device,  the  contract  to  hold 
good  so  long  as  sales  by  plaintiffs  amounted  to 
an  average  of  $1,000  per  month^  the  minimum 
which  was  to  control  the  coutmuance  of  the 
contract  was  the  amount  of  sales  made  by 
plaintiffs  to  their  customers,  and  not  the 
amount  paid  by  plaintiffs  to  defendant.— Id. 


PAYMENT. 

Sef  Counties,  ^153;  Husband  and  Wife,  ^=> 
279  :  Partnership,  <9=»178;  Sales,  <$=>S9,  411, 
479;   WUls,  <8=»73a. 

L  REQUISITES  AND  SITFFICIEHGT. 

^=>2I  (N.Y.Sup.)  Checks,  unless  accepted  and 
paid,  constitute  no  payment  of  an  indebted nej^s. 
and  a  buyer  could  not  extinguish  the  Beller^a 
claim  merely  by  sending  a  check,  which  was 
refused.— James  H.  Rhodes  &  Co.  v.  S.  Weis- 
glass  &  Co..  178  N.  Y.  S.  378. 
<S»30  (N.Y.Sup.)  Where  seller  agreed  that 
buyers  should  apply  goods  toward  his  indebted- 
ness to  buyers,  buyers,  by  applying  and  credit- 
ing the  goods  received  towards  the  payment 
of  sellers  account,  liquidated  the  debt  for 
such  goods,  as  much  so  as  if  amount  of  pur- 
chase price  had  been  paid  in  cash. — Quattroc- 
chi  V.  Frankel,  178  N.  Y.  S.  396. 

PENAL  UWS. 

See  Evidence,  ^=»29. 

PENALTIES. 

See  Animals,  ^=»35;  Corporations,  9=>181» 
323;    Guardian  and  Ward,  ^=910,  13. 

PERJURY. 

I.  OFFENSES    AND   RESPONSIBIUTT 

THEREFOR. 

^=»l  (N.Y.Sup.)  To  constitute  the  crime  of  per- 
jury, under  Penal  Law,  f  1620,  not  only  must 
the  testimony  be  false,  but  the  witness  must 
know  it  to  be  false,  and  must  testify  willful  It 
and  with  a  criminal  intent.— People  v.  Redmond, 
178  N.  Y.  S.  120. 

<S==>I2  (N.Y.Sup.)  If  witness  who  testified  to 
facts  told  him  by  others  believed  what  had  been 
told  him,  his  testimony,  though  false,  was  not 
willfully  so,  and  therefore  not  perjury,  under 
Penal  Law,  §  1620,  notwithstanding  section 
1626.— People  v.  Redmond.  178  N.  Y.  S.  120. 

A  witness  may  be  guilty  of  perjury  in  testi- 
fying that  he  does  or  does  not  remember  a  given 
fact,  but  that  such  testimony  is  wiUfuUy  given 
is  an  element  of  the  crime.— Id. 

II.  PROSECUTION  AND  PUNISHMENT. 

^s>3l  (N.Y.Sup.)  Under  Penal  Law,  f  1627, 
affidavit  of  defendant  in  prosecution  for  peijury 
retracting  testimony  given  during  trial  pn.^ 
sumptively  established  falsity  of  testimony,  in 
so  far  as  it  was  contradicted  by  the  affidavit 
-People  V.  Redmond,  178  N.  Y.  S.  120. 

Affidavit  of  defendant  in  prosecution  for  per- 
jury that  his  testimony  was  based  on  state- 
ments made  to  him  presumptively  establisheti 
that  he  testified  to  that  which  he  did  not  of 
his  personal  knowledge  know  to  be  true.- Id. 
^=>33(2)  (N.Y.Sup.)  In  prosecution  for  perjury, 
verdict  of  guilty  held  against  weight  of  evidence, 
on  the  ground  of  insufficiency  of  evidence  to 
show  that  the  testimony  given  was  willfully 
false.— People  v.  Redmond,  178  N.  Y.  S.  120. 
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PERPETUITIES. 

Sec  Wills.  «=»853. 

C=>4(15)  (N.Y.Sur.)  There  is  no  principle  of 
public  policy  prohibiting  the  foundation  of  a 
public  charity  by  way  of  trust  to  care  for  the 
poor  relations  of  the  founder,  if  the  conveyance 
or  limitation  is  drafted  accurately  in  a  techni- 
.  cal  way ;  such  a  trust  not  creating  a  perpetuity 
for  a  family  or  tending  to  a  privileged  ciass.-*- 
In  re  MoUer's  Estate^78  N.  Y.  S.  682. 
^=>4(22)  (N.Y.Sup.)  Where  separate  trusts  at- 
tempted to  be  created  by  the  residuary  clause 
of  a  will  are  void  under  the  statute  against  per- 
petuities, such  illegality  does  not  destroy  a 
legacy  given  to  infants,  as  the  court  may  dis- 
regard the  illegal  antecedent  trust  provisions 
by  accelerating  the  remainders  vested  in  such 
infants  under  the  residuary  clause.— Maynard 
V.  Maynard.  178  N.  Y.  S.  329. 
^=»6(2)  (N.Y.Sup.)  An  entire  residuary  estate 
may  be  held  in  trust  for  the  use  of  one  benefi- 
ciary for  life,  and  on  his  or  her  death  may  then 
be  divided  Into  shares,  each  of  which  will  be 
held  in  trust  for  a  second  separate  life,  or  a 
part  thereof.— Mount  v.  Mount,  178  N,  Y.  S. 
168. 

Where  testatrix  devised  the  net  rents  of  real 
property  in  trust  for  the  benefit  of  her  grand- 
niece  for  life,  with  remainder  to  her  issue,  and, 
if  none,  to  become  a  part  of  the  residuary  es- 
tate, and  where  that  operated  to  suspend  the 
power  of  alienation  of  the  property  for  two  fur- 
ther lives,  making  three  lives  in  all,  the  gift 
over  was  void,  and  the  corpus  of  the  property 
vested  in  decedent's  heirs  as  of  the  time  of  her 
death.— Id. 

«=»6(6)  (N.Y.Sup.)  Where  the  interests  of  the 
beneficiaries  in  a  trust  fund  are  separate  and 
distinct,  they  take  as  tenants  in  common,  and 
the  power  of  alienation  of  each  share  is  suspend- 
ed only  for  the  number  of  lives  during  which 
the  share  or  subshare  is  limited.— Mount  v. 
Mount,  178  N.  Y.  S.  168. 

Although  trust  property  may  be  held  by  the 
trustee  for  convenience  of  investment  in  one  un- 
divided fund,  if  the  beneficiaries'  interests  arc 
separated  into  distinct  shares,  and  held  by  them 
as  tenants  in  common,  each  share  is  to  be 
deemed  a  separate  entity,  and  is  entitled  to  its 
separate  term  for  two  lives.— Id. 

PHONOGRAPHS. 

See  Injunction,  «s>06. 

PHYSICIANS  AND  SURGEONS. 

See  Corporations,  ^s»14;  Seamen,  ^=9ll« 

PICTURES. 

Se^  Injunction,  €=>96. 

PLEADING. 

See  Costs,  e»275;  Courts,  ^=^99,  189,  190; 
Trial,  <&=»25,  870. 

For  pleadings  in  particular  actions  or  proceed- 
ings, see  also  the  various  specific  topics. 

For  review  of  rulings  relating  to  pleadings,  see 
Appeal. 


I.  FORM  AlVD    AUiEOATIONS   IH 
GENERAL. 

«s»8(l)  (N.Y.Sup.)  A  complaint  should  be 
made  uji  of  allegations  of  ultimate  facts,  omit- 
ting conclusions  of  law.— Lukach  v.  Blair,  178 
N.Y  S.  8. 

«=>8(3)  (N.Y.Sup.)  Bare  allegations  of  conspi- 
racy or  fraud  do  not  state  a  cause  of  actiop, 
being  mere  conclusions.— Albany  Sav.  Bank  v. 
Kingsbury-Leahy  Co.,  178  N.  Y.  S.  195. 
^=^8(3)  (N.Y.Sup.)  Mere  allegations  of  fraud  or 
conspiracy  are  valueless  in  stating  a  cause  of 
action.-Feil  v.  FeU,  178  N.  Y.  S.  197. 
<$=»8(5)  (N.Y.Sup.)  An  allegation  that  certain 
amounts  are  still  due  and  owing  to  plaintifE  on 
notes  sued  on  states  a  conclusion. — Dukas  v. 
Hennessy  Realty  Co.,  178  N.  Y.  S.  420. 
€=>8(6)  (N.Y.Supj)  In  action  by  wife  for  sepa- 
ration, allegation  in  defendant's  answer  that  di- 
vorce procured  by  him  in  Nevada  from  his  first 
wife  was  without  force  and  effect  in  Connecti- 
cut, where  he  married  plaintiff,  is  a  legal  con- 
clusion, not  sufiicientlv  supported  by  bare  al- 
legation that  former  wife  faifed  to  appear  in  the 
Nevada  action.— Ashdown  v.  Ashdown,  178  N. 
Y.  S.  565. 

^=»8(15)  (N.Y.Sup.)  Bare  allegations  of  con- 
spiracy or  fraud  do  not  state  a  cause  of  action, 
being  mere  conclusions.— Albany  Sav.  Bank  ▼. 
Kingsbury-Leahy  Co..  178  N.  Y.  S.  195. 
«=»8(15)  (N.Y.Sup.)  Mere  allegations  of  fraud 
or  conspiracy  are  valueless  in  stating  a  cause  of 
action.— Fell  v.  Fell,  178  N.  Y.  S.  197. 

In  an  action  to  reform  a  deed  given  by  a 
refereo  under  foreclosure  decree,  allegation  tiiat  ' 
the  mortgagor  caused  titie  to  be  taken  in  the 
name  of  another  to  defraud  plaintiffs  held  not 
an  allegation  of  fact,  but  purely  of  a  legal  con- 
clusion.—Id. 

«=s>9  (N.Y.Sup.)  If  what  a  mortgagee  and  the 
mortgagor  did  with  reference  to  foreclosure  was 
not  in  and  of  itself  a  fraud  upon  parties  who 
had  procured  reformation  of  the  deed  to  the 
mortgagor,  it  was  not  made  so,  in  an  action 
by  such  parties  to  reform  the  referee's  deed  un- 
der fore<:losure  decree,  by  alleging  it  was  in- 
duced by  or  through  a  desire  to  deceive  and  de- 
fraud.-Feil  v.  Feil,  178  N.  Y.  S.  197. 
^=»l(  (N.Y.Sup.)  A  complaint  should  be  made 
up  ,of  allegations  of  ultimate  facts,  omitting 
conclusions  of  law  and  mere  e.videntiary  facts. 
-Lukach  V.  Blair,  178  N.  Y.  S.  8. 
^=9 1 1*  (N.Y.Sup.)  A  pleader  should  allege  the 
ultimate  facts  which  he  must  prove  to  sustain 
his  cause  of  action,  and  not  the  evidence  tend- 
ing to  establish  those  facts.— Stabilimento  Met- 
allurgico  Ligure  v.  Joseph,  178  N.  Y.  S.  241. 
^=^22  (N.Y.Sup.)  A  pleader  should  allege  the 
ultimate  facts  which  he  must  prove  to  sustain 
his  cause  of  action,  and  not  the  evidence  tend- 
ing to  establish  those  facts,  and  should  bear 
in  mind  that  continued  repetition  of  fact  once 
well  pleaded  adds  nothing  to  its  force  and  val- 
ue, and  is  condemned.— Stabilimento  Metallur- 
gico  Ligure  v.  Joseph,  178  N.  Y.  S.  241. 
^=934(3)  (N.Y.Sup.)  In  an  action  by  an  as- 
signee of  a  contract  of  sale  of  land  for  specific 
performance,  on  demurrer  to  the  complaint  it 
will  be  assumed,  in  the  absence  of  any  aUegftp 
tions  in  the  complaint,  that  the  plaintiff  as- 
sumed the  obligations  which  rested   upon  the 
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assignor.— Schuyler  y.  Kirk  Brown  Realty  Co., 
178  N.  Y.  S.  568. 

n.   DECIiARATION,   COBfPIiAINT,   PE- 
TITION, OR  statement: 

^=»38i/2  (N.Y.Sup.)  The  office  of  a  complaint 
is  to  inform  the  defendant  with  reasonable  cer* 
tainty  of  the  cause  of  action  that  the  plaintiff 
claims  he  has  against  him,  that  the  defendant 
may  be  able  to  plead. — Stabilimento  Metallur- 
gico  Ligure  v.  Joseph,  178  N.  Y.  S.  241. 
e=s>5\  (N.Y.Sup.)  A  complaint  stating  that  an 
Alabama  corporation  contracted  to  deliver  steel 
rails,  but  failed  to  do  so,  and  that  such  cor- 
poration transferred  its  assets  and  liability  to 
a  Texas  corporation,  and  that  the  Texas  cor- 
poration transferred  its  assets  and  liability  to 
defendant,  and  that  the  Alabama  corporation 
and  Texas  corporation  had  both  repudiated  the 
contract,  and  that  defendant  was  the  sole 
stockholder  in  the  Alabama  corporation  and 
the  Texas  corporation,  was  bad,  in  that  it  con- 
tained allegations  appropriate  to  three  differ- 
ent causes  of  action.— Stabilimento  Metallur- 
gico  Ligure  v.  Joseph.  178  N.  Y.  S.  241. 
^»52(1)  (N.Y.Sup.)  There  are  two  causes  of 
action,  which,  under  Code  Civ.  Proc.  §  481, 
subd.  2,  and  section  483,  must  be  separately 
stated  and  numbered,  unless  allegations  perti- 
nent to  one  only  are  eliminated,  where  the 
complaint  would  warrant  a  recovery  for  nui- 
sance or  negligence.— Glover  v.  Holbrook,  Ca- 
bot &  Rollins  Corporation,  178  N.  Y.  S.  617. 
«=>52(2)  (N.Y.Sup.)  If  the  statement  of  facts 
in  the  complaint  is  such  that  there  might  be 
two  distinct  causes  of  action  stated,  and  such 
was  the  purpose  of  plaintiff,  the  defendant  is 
entitled  to  have  each  cause  of  action  separate- 
ly stated  and  numbered,  under  Code  Civ.  Proc. 
§  481,  subd.  2,  and  section  483,  notwithstanding 
section  519,  which  provides  that  allegations 
roust  be  liberally  construed,  etc. — Stabilimento 
Metallurgico  Ligure  v.  Joseph,  178  N.  Y.  S. 
241. 

^5»64(2)  (N.Y.Sup.)  In  an  action  on  a  contract 
under  which  plaintiffs  were  to  get  commis- 
sions for  selling  iron  bnd  steel  materials,  alle- 
gations that  defendant  was  indebted  to  the 
plaintiff  for  money  laid  out  and  expended  and 
for  charges  and  commissions  in  the  purchase 
and  sale  of  goods,  rendered  a  count  bad  as  stat- 
ing two  causes  of  action,  where  the  contract 
did  not  provide  for  the  purchase  of  merchan- 
dise nor  expenditure  of  money  in  behalf  of  the 
defendant.— Cala me  v.  Joseph,  178  N.  Y.  S. 
245. 

III.   PIiEA  OR  ANSWER.  OROSS-COM- 

PIiAINT,   AND   AFFIDAVIT 

OF   DEFENSE. 

(A)   Defenses  In  General. 

^s»90  (N.Y.Sup.)  An  affirmative  defense  should 
not  contain  a  denial  of  any  allegation  of  the 
complaint  which  plaintiff  must  allege  and  prove 
before  he  can  recover.—Schieffelin  v.  Hylan,  178 
N.  Y.  S.  652. 

Any  denials  which  may  be  contained  in  an 
affirmative  defense  must  form  essential  parts  of 
the  defense  pleaded  in  avoidance  of  a  cause  of 
action  otherwise  confessed,  and  the  denial  of 
any  essential  allegation  of  the  complaint  which 
plaintiff  must  prove  in  the  first  instance  cannot 


be  essential  to  an  affirmative  defense,  for,  if 
the  denial  is  sustained,  the  cause  of  action  it- 
self fails.— Id. 

The  mere  fact  that  the  inclu.sion  of  certain 
denials  in  the  affirmative  defenses  will  not  pre- 
vent plaintiff  from  testing  the  sufficiency  of 
such  defenses  by  demurrer  does  not  in  itself 
show  such  denials  are  properly  pleaded,  for 
they  may  be  irrelevant— Id. 

(C)  Traverses  or  Denials  and  Adnklaaloas. 

^=»I25  (N.Y.Sup.)  Denial  of  the  condnsioD 
that  a  certain  balance  is  due  plaintiff  raises  no 
issue.— Dukas  v.  Hennessy  Realty  Co^  ITS 
N,  Y.  S.  420. 

€S=>I29(1)  (N.Y.Sup.)  The  general  rule  that  al- 
legations in  a  pleading  that  are  not  denied  are 
to  be  deemed  admitted  is  not  applicable  to 
courts  of  inferior  jurisdiction,  and  where  no 
provision  is  made  in  the  statute  for  the  serv- 
ing of  replies  to  such  pleadings,  the  allegations 
in  pleadings  in  such  courts  setting  up  defenses 
must  be  deemed  to  be  denied.— Kern  v-  Cale- 
donian Ins.  Co.  of  Scotland,  178  N.  Y.  S.  340. 

V.   DEMURRER   OR   EXCEPTIOK. 

«=»I93(8)  (N.Y.Sup.)  A  demurrer  will  not  li»» 
purely  to  the  nature  of  the  relief  demanded,  if 
from  the  facts  alleged  anv  cauae  of  action  ma^v 
be  predicated  thereon.— Bronx  Gaa  &  Electric 
Co.  V.  Public  Service  Commission,  First  Ui^t., 
178  N.  Y.  S.  172. 

<8=>204(3)  (N.Y.Sup.)  Where  a  complaint 
states  several  causes  of  action,  defendant  may 
demur  to  one  and  answer  the  others, — Stabili- 
mento Metallurgico  ligure  v.  Joseph,  178  N. 
Y.  S.  241. 

<g=»204(5)  (N.Y.Sup.)  Where  each  of  aix  sepa- 
rate defenses  begins,  "Defendant  repeats  and 
realleges  the  foregoing  allegations  of  this  an- 
swer with  the  same  force  and  effect  as  is  more 
fully  set  forth  herein  and  pleaded,  and  further 
alleges,"  thereby  incorporating  by  reference  in- 
to -ea(!h  defense  all  preceding  allegations  of  an- 
swer, much  of  which  incorporated  matter  has 
no  connection  with  subsequent  defenses,  the 
sufficiency  of  any  defense  cannot  be  separately 
tested  by  demurrer.— Simon  v.  Bank  of  British 
West  Africa.  Ltd.,  178  N.  Y.  S.  190. 
^=s>205(l>  (N.Y.Sup.)  A  general  demurrer  on 
the  ground  the  complaint  fails  to  state  the  facts 
necessary  to  a  cause  of  action  cannot  be  sus- 
tained, unless,  admitting  all  the  facts  alleged, 
no  cause  of  action  whatever  is  stated. — Bard- 
well  V.  Black,  178  N.  Y.  S.  (J42. 
<e=>2l4(l)  (N.Y.Sup.)  Upon  defendants'  demur- 
rer, allegations  of  complaint  will  be  taken  as 
true.— White  v.  Slayba<*,  178  N.  Y.  S.  421. 
^=>2I6(1)  (N.Y.Sup.)  On  demurrer  to  the  com- 
plaintj  only  matters  that  appear  or  fail  to  ap- 
pear  in  the  complaint  are  to  be  considered.— 
Schuyler  v.  Kirk  Brown  Realty  (>>.,  178  N.  Y. 
S.  5G8. 

<@ss>2l8(3)  (N.Y.Sup.)  Where  plaintiff,  after  de 
fendants  interposed  separate  aemurrers  to  com- 
plaint, moved  for  judgment  on  the  pleadings,  de- 
nial of  motion  did  not  affirmatively  dispose  of 
demurrers,  and  where  defendants  thereafter 
served  notice  of  trial  on  the  demurrers,  court 
properly  rendered  interlocutory  judgment  for  de- 
fendants, sustaining  demurrers.— Wilson  v.  Bird- 
sail.  178  N.  Y.  S.  (J51. 


Digitized  by 


Google 


»S5  INDEX-DIGEST  PUadlng 

Tor  cAsea  In  Dec.DI«.  Jk  Am.Dls.  Kc7-No.8erIes  *  IndezM  see  mne  tople  and  KKT-NOfBXB 


in.  A^aamisD  and  suppiiEmentaii 

PI.JBADINOS  AND  REPLEADER. 

®=>236(1)   (N.Y.Sup.)  GeneraUy      court     wiU 
permit    a   party  to  put  his   pleading  in  such 
shape  as  will  enable  him  to  raise  and  have  de- 
termined at  the  trial  any  question  affecting  his 
interest,   where  application  to  amend  is  made 
in  sood  faith,  and  where  injustice  will  not  be 
done  to  adverse  party. — ^Kursheedt  Mfg.  Co.  v. 
Hosenzweig,  178  N.  Y.  S.  430. 
*®=>237(8)   (N.Y.Sup.)  Where  evidence  failed  to 
make  out  a  cause  of  action  in  fraud  as  pleaded, 
but    established  cause  of  action  for  breach  of 
contract,    amendment   of  complaint,   so   as   to 
make   it  conform  to  the  proof,  was  proper. — 
Cirond  V.  Ward,  178  N.  Y.  8.  341. 
<S=»258(1)    (N.Y.Sup.)  Where   defendants'    at- 
torney   had    prevented    plaintiff    for   nearly   a 
year  from  having  issues  made,  so  that  notice 
of    trial    could   be   served   by   amendments  of 
answer   which  did  not  comply  -with  orders  of 
court,  and  by  incorporating  in  amended  answer 
defense  to  which  demurrer  had  been  sustained, 
a  motion  to  allow  defendant  to  serve  a  proposed 
amended  answer  was  improperly  granted;    de- 
fendant  not   having  shown   good  faith   as  re- 
quired by  General  Rules  of  Practice,  rule  23. 
— Kursheedt  Mfg.   Co.  v.  Rosenzweig,  178  N. 
Y.  S.  430. 

Conduct  of  defendant's  attorney  in  failing  re- 
peatedly to  observe  orders  of  court  in  amend- 
ment of  pleadings,  and  in  reincorporating  in 
amended  answer  the  defense  to  which  a  demur* 
rcr  had  been  sustained,  warrants  conclusion, 
in  absence  of  substantial  proof  to  the  contrary, 
that  he  is  not  proceeding  in  good  faith,  but 
that  he  has  abused  leniency  of  court  for  pur- 
pose of  delaying  cause  to  which  he  has  no  de- 
fense.—Id. 


VII.  SIGNATURE  AND  VERIFICATION. 

€=>30l(3)  (N.Y.Sup.)  Verification  of  answer  of 
defendant  foreign  corporation,  made  on  behalf 
of  the  corporation  by  its  vice  president,  under 
Code  Civ.  Proc.  §  525,  and  stating  "that  the 
sources  of  the  deponent's  information  and  the 
grounds  of  his  belief  as  to  all  matters  not  stated 
on  his  own  knowledge  are  the  books  and  rec- 
ords of  said  corporation,"  held  sufficient  compli- 
ance with  section  526,  requiring  verification  by 
a  person  other  than  the  party  to  set  forth  "the 
grounds  of  his  belief  as  to  all  matters  not  stat- 
ed Dpon  his  knowledge." — Davidson  v.  Penn- Vir- 
ginia Ck)al  &  Coke  Corporation,  178  N.  Y.  S. 
205. 


Vni.  PROFERT,  OTER,  AND  EX- 
HIBITS. 

^=>3I0  (N.Y.Sup.)  Written  instruments  refer- 
red to  in  the  complaint  are  not  made  part  of  it 
by  the  statement  that  they  are  incorporated 
in  it,  when  in  fact  no  copy  thereof  is  attached. 
-Lukach  V.  Blair,  178  N.  Y.  S.  8. 
^=>3M  (N.Y.City  Ct.)  Any  facts  recited  in  a 
contract,  made  part  of  a  complaint  and  re- 
ferred to  therein,  are  to  be  considered  as  al- 
leged in  the  complaint. — Phinney  v.  Andrus, 
178  N.  Y.  S.  760. 


IX.  BILI.  OF  PABTIOUIiABS   ANB 

COPT  OF  AOOOUNT. 

^=»323(3)  (N.Y.Sup.)  Where  the  present  eround 
for  the  application  for  a  bill  of  particulars  is 
failure  of  the  party  to  furnish  the  bill  previ- 
ously directed  by  the  order  of  the  court,  a  show- 
ing of  such  disobedience  in  itself  entitles  appli- 
cant to  relief;  an  afiidavit  verified  by  the  at- 
torney being  sufiicient.— Grolnick  v.  Mutual  Life 
Ins.  Co.  of  New  York,  178  N.  Y.  S.  176. 

X.  FIUNO,  SERVICE,  AND  IXTITH- 

DBAWAL. 

€==>333  (N.Y.Sup.)  Plaintiff  will  be  relieved 
from  his  default,  resulting  from  the  discussion 
between  counsel  of  the  legal  propositions,  and 
allowed  to  demur  or  reply  to  the  counterclaim, 
as  it  may  conclude;  merits  and  good  faith  be- 
ing shown.— Michigan  Cent.  R.  Co.  v.  Acheson 
Graphite  Co.,  178  N.  Y.  S.  29. 

XI.   MOTIONS. 

^=9343  (N.Y.Sup.)  Where  defendant  demurred 
to  plaintifTs  complaint  on  the  ground  that  it 
did  not  state  facts  sufiicient  to  constitute  a 
cause  of  action,  plaintiff's  motion  for  Judgment 
on  the  pleadings,  under  Code  Civ.  Proc.  §  547, 
was  proper.— Bullville  Milk  Producers'  Ass'n  v. 
Armstrong,  178  N.  Y.  S.  612. 
^=:>345(1)  (N.Y.Sup.)  If  in  the  pleadings  there 
is  an  allegation  of  any  material  issue  of  fact  on 
which  evidence  must  be  taken  to  warrant  judg- 
ment, defendant's  motion  for  judgment  on  tlic 
pleadings,  under  Code  Civ.  Proc.  §  547,  cannot 
be  granted.— Fell  v.  Feil,  178  N.  Y.  S.  197. 

An  allegation  in  the  pleadings  in  the  nature 
of  a  conclusion  is  not  a  statement  of  a  fact 
requiring  the  determination  of  a  jury,  and  pre- 
venting the  court  from  granting  judgment  on 
the  pleadings  on  defendant's  motion,  under  Code 
Civ.  Proc.  §  547.— Id. 

<8=>350(1)  (N.Y.Sup.)  The  practice  on  motion 
for  judgment  on  the  pleadings,  under  Code  Civ.' 
Proc.  §  547,  is  the  same  as  on  motion  for  judg- 
ment at  the  opening  of  trial.— Feil  v.  Feil,  178 
N.  Y.  S.  197. 

In  an  action  to  reform  a  deed,  defendants' 
practice  in  moving  for  judgment  on  the  plead- 
ings, under  Code  Civ.  Proc.  §  547,  after  they  had 
interposed  demurrer  to  the  complaint  for  insuf- 
Gciency  of  the  facts,  was  correct.— Id. 
<8»350(3)  (N.Y.Sup.)  In  action  by  gas  com- 
pany to  enjoin  Public  Service  Commission  and 
other  public  officials  from  enforcing  Laws  1906, 
c.  125i  fixing  maximum  price  of  gas  in  plain- 
tiff^s  territory,  and  to  prevent  interference  with 
its  collection  of  a  higher  rate  fixed  by  it  as  a 
reasonable  rate,  seeking  to  declare  statutory 
rate  confiscatory,  owing  to  increased  cost  of  pro- 
duction, etc.,  and  to  fix  a  reasonable  rate,  where- 
in commission  demurred  to  first  cause  of  action 
and  answered  the  second,  a  decision  on  the  mer- 
its was  proposed  by  plaintiff's  motion  for  judg- 
ment on  the  pleadings. — Bronx  Gas  &  Electric 
Co.  V.  Public  Service  Commission,  First  Dist., 
178  N.  Y.  S.  172. 

<&=s»350(3)  rN.Y.Sup.)  A  motion  for  judgment 
on  the  pleadings,  in  accordance  with  Code  Civ. 
Proc.  §  547,  admits  every  material  fact  in  the 
answer,  and  plaintiff  is  entitled  to  judgment 
only  if  the  facts  admitted  are  not  sufficient  to 
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raise  any  question  of  fact.— Albany  Sav.  Bank 
V.  Kingsbury-Leahy  Co.,  178  N.  Y,  S.  195. 

On  motion  by  plaintiff  for  judgment  on  the 
pleadings,  only  material  allegations  in  the  plead- 
ings can  be  considered.— Id. 
<S=»350(3)  (N.Y.Sup.)  On  motion  for  judgment 
on  the  pleadings,  under  Code  Civ.  Proc.  8  547, 
only  questions  of  law  are  involved.— Feil  v.  Fell, 
178  N.  Y.  S.  197. 

On  their  motion  for  judgment  on  the  plead- 
ings, under  Code  Civ.  Proc.  §  547,  defendants 
are  called  upon  to  admit  every  material  fact  set 
out  in  the  complaint,  and  are  entitled  to  judg- 
ment if  the  complaint  docs  not  state  facts  suf- 
fident  to  constitute  a  cause  of  action.— Id. 

On  motion  for  judgment  on  the  pleadings  un- 
der Code  Civ.  Proc.  §  547,  nothing  but  the  ma- 
terial allegations  of  the  complaint  can  be  con- 
sidered.— Id. 

<g=»350(3)  (N.Y.Sup.)  Under  Code  Civ.  Proc. 
§§  547,  976,  where  defendant  demurred  to  com- 
plaint as  insufficient  on  September  26th,  and 
on  September  27th  served  notice  of  argument 
on  demurrer,  and  on  October  4th  plaintifTs 
attorney  served  notice  of  motion  that  on  the 
pleadings  and  papers  referred  to  in  the  com- 
plaint plaintiff  would  move  at  the  next  Special 
Term,  beginning  October  12th,  for  an  order  for 
judgment  prayed  for,  and  that  the  issue  of  law 
be  aisposed  of  on  the  motion,  the  court  properly 
took  action  on  plaintiffs  motion  for  judgment 
on  the  pleadings,  despite  defendant's  objection 
that  he  himself  had  already  duly  noticed  the 
argument  of  the  demurrer.— Bardwell  v.  Black, 
178  N.  Y.  S.  642. 

<&=>350(3)  CN.Y.Sup.)  Upon  plaintirs  motion 
for  judgment  on  the  pleadings,  with  no  counter- 
motion,  the  court,  on  determining  that  defend- 
ant's demurrer  is  well  taken,  has  no  power,  ex- 
cept to  deny  the  motion,  leaving  the  defendant 
to  take  such  action  in  reference  to  his  demurrer 
as  would  be  proper,  if  the  motion  for  judgment 
had  not  been  made.— Wilson  v.  Birdsall,  178  N. 
Y.  S.  651. 

^=»352  (N.Y.Sup.)  The  sufficiency  of  an  entire 
defense  cannot  be  tested  on  a  motion  to  strike 
out  as  irrelevant  and  redundant,  because  the 
defendant  is  entitled  to  have  the  sufficiency  of 
his  entire  defense  tested  in  an  ordinary  way  by 
demurrer  or  motion  for  judgment.— Schieffelin 
V.  Hylan,  178  N.  Y.  S.  652. 
<g=5362(2)  (N.Y.Sup.)  In  an  action  for  libel,  a 
denial  in  the  affirmative  defenses  that  defend- 
ant published  ^'of  and  concerning  the  plaintiff 
a  letter,  of  which  the  following  is  a  copy,"  will 
be  stricken  on  plaintiff's  motion,  either  as  a  de- 
nial of  an  essential  part  of  plaintiff's  cause  of 
action,  without  place  in  the  affirmative  defense, 
or  else  as  entirely  meaningless,  irrelevant,  and 
redundant.— Schieffelin  v.  Hylan,  178  N.  Y,  S. 
652. 

In  an  action  for  libel,  inclusion  of  the  denial 
of  the  innuendo  in  the  affirmative  defenses  does 
not  aggrieve  plaintiff,  and  will  not  be  stricken 
on  motion.— Id. 

In  an  action  for  libel  against  the  mayor  of 
the  city  of  New  York  on  account  of  a  letter 
charging  that  plaintiff's  company  made  and  sold 
habit  forming  drugs,  the  allegations  of  the  af- 
firmative defenses  of  privilege  and  qualified  priv- 
ilege that  the  mayor^s  letter  was  written  on  an 
occasion  of  "at  least  one  of  absolute  [qualified] 


privilege,"  etc,  will  be  stricken  as  merely  con- 
clusions of  law. — Id. 

In  an  action  for  libel  against  the  mayor  of 
the  city  of  New  York  on  account  of  a  letier 
charging  that  plaintiff's  company  made  aad 
sold  habit-forming  drugs,  copy  of  report  made 
by  the  Rainey  Commission  to  the  Secretary  of 
the  Treasury  of  the  United  States  will  be 
stricken  as  an  exhibit,  on  account  of  its  dating 
and  time  of  publication,  from  the  mayor's  af- 
firmative defenses  of  privilege  and  qualified 
privilege.— Id. 

<8S5>364(2)  (N.Y.Sup.)  Where  fifth  defense  plead- 
ed allegations  of  failure  of  consideration  in  re- 
taking of  goods  or  documents,  and  nothing  in 
preceding  four  defenses  was  necessary  to  com- 
plete fifth  defense,  and  defendant  in  a  subse- 
quent paragraph  repeated  and  realleged  preced- 
ing allegations  of  his  answer,  and  where  pre- 
ceding paragraphs  incorporated  into  new  defense 
were  not  material  to  it,  plaintiff's  motion  to 
strike  out  certain  defenses  should  be  granted.— 
Simon  v.  Bank  of  British  West  Africa,  Ltd., 
178  N.  Y.  S.  190. 

<S=»364(2)  (N.Y.Sup.)  In  an  action  for  libel, 
the  denial  in  the  affirmative  defenses  that  the 
charges  made  against  plaintiff  were  wholly  false 
is  irrelevant  to  the  defenses  of  priTilege  and 
qualified  privilege,  and,  since  the  defenses  of 
justification  and  mitigation  of  damages  must  set 
forth  the  facts  relied  on,  is  also  irrelevant  and 
redundant  as  to  such  defenses,  and  therefore 
to  be  stricken  on  motion.— Schieffelin  v.  Hylan, 
178  N.  Y.  S.  652. 

In  an  action  for  libel  against  the  mayor  of 
the  city  of  New  York  on  account  of  a  letter 
charging  that  plaintiff's  company  made  and  sold 
habit-forming  drugs,  the  allegation  of  each  af- 
firmative defense  that  defendant  had  at  all 
times  endeavored  to  perform  his  duty  as  may- 
or without  fear  or  favor,  and  to  the  best  of 
his  ability,  etc.,  should  be  stricken  on  plaintiff's 
motion  as  irrelevant.— Id. 

In  an  action  for  libel  against  the  mayor  of 
the  city  of  New  York  on  account  of  a  letter 
charging  that  plaintiff's  company  made  and  sold 
habit-forming  drugs,  allegation,  in  the  mayor's 
affirmative  defenses  of  privilege  and  qualified 
privilege,  as  to  appointment  of  the  Rainey 
Commission  by  the  Secretary  of  the  Treasury 
of  the  United  States  to  investigate  the  drug  ad- 
dict problem,  held  irrelevant,  and  to  be  strick- 
en on  motion. — Id. 

In  an  action  for  libel  against  the  mayor  of 
the  city  of  New  York  on  account  of  a  letter 
charging  that  plaintiff's  company  made  and  sold 
habit-forming  drugs,  allegations  of  the  third 
affirmative  defense  of  justification,  reiterating 
practically  all  the  allegations  of  fact  con- 
tained in  the  affirmative  defenses  of  privilege 
and  qualified  privilege,  are  irrelevant  to  the  de- 
fense of  justification,  and  will  be  stricken,  de- 
spite the  mayor's  argument  that  he  should  be 
permitted  to  plead  and  prove  the  "story"  of 
the  case.— Id. 

In  an  action  for  libel  against  the  mayor  of 
the  city  of  New  York  on  account  of  a  letter 
charging  that  plaintiff's  company  made  and  sold 
habit-forming  drugs,  allegations  of  the  affirm- 
ative defense  of  justification  that  the  company 
of  which  plaintiff  was  president  had  pleaded 
guilty  to  indictments  in  the  federal  courts  for 
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violation  of  the  Insecticide  Law  will  be  stridd- 
en as  irrelevant.— Id. 

In  an  action  for  libel  against  the  mayor  of 
the  city  of  New  York  on  account  of  a  letter 
charging  that  plaintiff's  company  made  and  sold 
habit- forming  drugs,  the  allegation  of  the  af- 
Urmative  defense  of  mitigation  of  damages  that 
the  company  of  which  plaintiff  was  president 
had  pleaded  guilty  to  indictments  in  the  federal 
courts  for  violation  of  the  Insecticide  Law  will 
be  stricken  as  irrelevant  to  impeach  plaintiff's 
character,  or  to  show  freedom  from  malice  on 
the  part  of  defendant  mayor.— Id. 

In  an  action  for  libel  against  the  mayor  of 
the  city  of  New  York  on  account  of  a  letter 
charging  that  plaintiff's  company  made  and 
sold  habit-forming  drugs,  acknowledgment  of 
receipt  of  the  alleged  libelous  letter  from  the 
person  to  whom  it  was  addressed,  made  an  ex- 
hibit by  defendant's  affirmative  defenses,  held 
irrelevant  and  to  be  stricken.— Id. 

In  an  action  for  libel  against  the  mayor  of 
the  city  of  New  York  dn  account  of  a  letter 
charging  that  plaintiff's  company  made  and  sold 
habit-forming  drugs,  exhibit  to  the  mayor's  af- 
firmative deicnses,  listing  sales  of  narcotics 
made  by  plaintiff's  company  to  various  drug 
store  proprietors,  etc.,  held  not  so  irrelevant 
to  the  plea  of  justification  as  to  be  stricken  on 
motion.— Id. 

In  an  action  for  libel  against  the  mayor  of 
the  city  of  New  York  on  account  of  a  letter 
charging  that  plaintiff's  company  made  and  sold 
habit-forming  drugs,  creating  criminals,  copy 
of  a  report  of  the  police  department  in  rela- 
tion to  drug-using  criminals,  and  copy  of  a 
report  of  a  city  physician  in  charge  of  a  nar- 
cotic clinic,  made  exhibits  to  the  mayor's  af- 
firmative defense  of  justification,  will  be  strick- 
en on  motion  as  irrelevant — Id. 

An  exhibit  to  an  affirmative  defense,  consist- 
ing of  copies  of  certain  informations  against 
plaintiff's  company  for  violation  of  a  statute, 
which  violations  have  been  stricken  from  the 
affirmative  defense  as  irrelevant,  must  itself  be 
stricken.— Id.  \ 

^s>364(3)  (N.Y.Sup.)  In  an  action  for  libel 
against  the  mayor  of  the  city  of  New  York  on 
account  of  a  letter  charging  that  plaintiff's 
company  made  and  sold  habit-forming  drugs, 
defendant's  fifth  affirmative  defense  of  privi- 
lege, under  Penal  Law,  §  1350,  substantially  in 
the  same  form  as  the  previous  plea  of  privi- 
lege, except  in  its  conclusion  that  it  is  under 
such  act,  will  be  stricken  on  plaintiff's  motion 
as  irrelevant  and  redundant— SchiefiPelin  v.  Hy- 
lan,  178  N.  Y.  S.  652. 

0=»365Cd)  (N.Y.Sup.)  In  considering  objections 
to  affirmative  allegations  in  the  answer  which 
are  claimed  to  be  irrelevant,  the  court  should 
apply  the  rule  that,  where  defendant  has  plead- 
ed facts  which  might  possibly  be  admissible, 
the  court  should  not  strike  them  on  motion,  but 
should  leave  the  question  of  relevancy  to  be 
determined  on  trial,  unless  such  allegations  may 
prejudice  plaintiff  by  putting  before  the  jury 
Irrelevant  matters,  injecting  an  atmosphere 
which  no  rulings  on  trial  could  eliminate. — 
Schieffelin  v.  Hylan,  178  N.  Y.   S.  652. 

Plaintiff's  motion  to  strike  all  the  allegations 
contained  in  the  separate  affirmative  defenses 
referring  to  annexed  documents,  including  the 


fact  of  annexation,  effected,  when  granted,  the 
striking  of  the  document  themselves;  but  if 
reference  to  such  documents  is  stricken  from 
one  affirmative  defense,  if  any  reference  re- 
mains to  them  in  any  other  defense,  the  docu- 
ment itself  cannot  be  stricken  out— Id. 
^=5>368  (N.Y.Hup.)  Where  plaintiff  relies  upon 
two  causes  of  action,  but  fails  to  separately 
state  and  number  them,  he  should,  on  motion 
of  defendant,  be  required  to  serve  an  amended 
complaint,  either  separately  stating  and  num- 
bering the  alleged  causes  of  action,  or  eliminat- 
ing the  one  upon  which  he  does  not  place  reli- 
ance.—Cockayne  V.  Healey,  178  N.  Y.  S.  210. 

Xm.  PETEOTS   Ain>    OBJEOTIONSt 
WAIVER,  AND  AIDER  BT  VER- 
DICT OR  JUDGMENT. 

(®=s>404  (N.Y.Sup.)  While  objection  that  plead- 
ing does  not  state  facts  sufficient  to  constitute 
a  cause  of  action  is  not  waived,  though  not 
taken  by  demurrer  or  answer,  in  view  of  Code 
Civ.  Proc.  {  499,  yet  the  objection  should  be 
raised  directly,  so  that  a  decision  will  ef- 
fectually determine  the  issue  at  law  presented, 
in  view  of  section  647,  furnishing  a  speedy  and 
inexpensive  method  of  determining  the  ques- 
tion.—Lord  Electric  Co.  V.  Oak  Realty  Co.,  178 
N.  Y.  S.  709. 

^s>427  (N.Y.Sup.)  Where  a  defendant  does  not 
demur  to  a  complaint,  which  states  allegations 
appropriate  to  several  causes  of  action,  but  an- 
swers, he  cannot  upon  the  trial  object  to  the 
reception  of  evidence,  on  the  ground  that  it 
was  immaterial  upon  the  theory  which  he  sup- 
posed  was  the  cause  of  action  set  forth,  if 
such  evidence  was  material  on  another,  which 
plaintiff  contended  was  the  cause  of  action  he 
intended  to  allege.— Stabilimento  Metallurgico 
Ligure  v.  Joseph.  178  N.  Y.  S.  241. 

PLEDGES. 

See  Executors  and  Administrators,  ^=»122. 

POLICE. 

See  Animals,  ^s»74:  Master  and  Servant,  ^sa» 
364;    Municipal  Cbrporations,  ^=9185. 

POLICE  POWER. 

See  Municipal  Corporations,  ^=»601-621. 

POOR  RELATIONS. 

See    Charities,    «=9>11;     Perpetuitiea,    «s»4; 
Trusts,  «=9>21. 

POSTING. 

See  Carriers,  ^s>151. 

PRACTICE. 

For  practice  in  particular  actions  and  proceed- 
ings, soc  the  various  specific  topics. 

PREMATURE  DELIVERY. 

See  Sales,  ^=:»177. 
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PRESCRIPTION. 

See  Adyense  PoBsession;  Limitation  of  Actions. 

PRINCIPAL  AND  AGENT. 

See  Attorney  and  Client;  Brokers;  Discovery, 
^=s>63;  Evidence,  «=»244 ;  Frauds,  Statute 
of,  «=>116,  123:  Husband  and  Wife,  €=»138; 
Patents,  «=>216. 

m.   BIGHTS  Ain>  LIABIIilTIES  AS  TO 
THIRD  PERSONS. 
(A)  Powers  of  Avent. 

^s»l04(2)  (N.Y.Sup.)  A  salesman  with  author- 
ity to  sell  has  no  authority  to  warrant  the  mer- 
chandise sold,  unless  he  has  been  given  ex- 
press authority  to  do  so,  or  unless  such  author- 
ity can  be  implied  from  the  fact  that  it  is  cus- 
tomary for  agents  to  give  a  warranty  on  sales 
of  merchandise  of  that  description.— Eichler  v, 
Kahnweiler,  178  N.  Y.  S.  257. 
^3B>II9(6)  (N.Y.Sup.)  Buyer,  who  relies  on 
warranty  made  by  seller's  salesman,  has  the 
burden  of  proving  the  express  authority  of  the 
salesman  to  warrant  the  goods,  or  the  custom 
from  which  the  implied  authority  to  so  do  is 
presumed.— Kichlep  v.  Kahnweiler,  178  N.  Y.  S. 
§57 

^=»I23(7)  (N.Y.Sup.)  In  an  action  against  ven- 
dors for  failure  to  deliver,  evidence  of  authority 
or  ratification  held  sufficient  to  authorize  the 
admission  in  evidence  of  the  order  given  by 
plaintiff  vendees  to  the  vendors*  claimed  agent, 
so  that  it  was  error  to  dismiss  the  complaint 
— SUberstein  v.  Mittelman,  178  N.  Y.  S.  230. 

(B)  17Bdl«<^o«ed  Avenoy. 

^=>I46(2)  (N.Y.Sup.)  An  agent,  acting  for  an 
undisclosed  principal,  who  signed  contract  in 
his  own  name,  is  in<UviduaIly  liable,  though  he 
deilcribcd  himself  in  the  order  constituting  the 
memorandum  of  sale  as  a  manufacturer's  sell- 
ing agent.— Levy  v.  Shour,  178  N.  Y.  S.  227. 

<0)  Unaatl&orlBed  aucl  HVronvful  Acts. 

^s»l52(3)  (N.Y.Sup.)  A  lease  for  less  than  a 
year,  executed  by  an  agent  without  authority, 
verbal  or  written,  is  void.— Siemers  v.  Heuchel, 
178  N.  Y.  S.  649. 

(D)  Ratllloatlon. 

<3=»I66(1)  (N.Y.Sup.)  There  can  ordinarily  be 
no  ratification  of  that  of  which  a  party  is  ig- 
norant, as  ratification  implies  at  least  a  knowl- 
edge that  there  is  or  may  be  something  to  rat- 
ify.—Stumpp  V.  Farmers'  Loan  &  Trust  Co., 
178  N.  Y.  S.  811. 

<&=»I66(4)  (N.Y.Sup.)  Where  agent's  authority 
was  limited  to  soliating  orders  subject  to  ap- 
proval of  seller,  mere  delivery  of  goods  and  ac- 
ceptance of  part  of  purchase  price,  without  ac- 
tual knowledge  of  the  making  of  warranty  by 
salesman,  did  not  render  seller  liable  for  repre- 
sentations of  salesman  on  ground  of  ratilica- 
tion.— Eichler  v.  Kahnweiler,  178  N.  Y.  S.  2o7. 

PRINCIPAL  AND  SURETY. 

See  Bail,  ^=>79;  Guaranty;  Indemnity;  In- 
surance, ®=»3()2. 


U.   NATURE  AND  EXTENT  OF  UA* 
BII.ITT  OF  SURETY. 

<5=»66(1)  (N.Y.)  The  liability  of  the  mirety  in 
an  undertaking  in  a  court  proceeding  mast  he 
determined  in  connection  with  the  purpose  for 
which  the  undertaking  was  given.— Orafton  t. 
U.  S.  Fidelity  &  Guaranty  Co.,  124  N.  E. 
742,  227  N.  Y.  162. 

PRISONS. 

«=»M  (N.Y.Sup.)  Warden  of  dty  of  New 
York  workhouse,  being  responsible,  under  the 
rules  and  regulations  of  the  department  of 
correction,  which  have  the  force  and  effect  of 
statutes,  "for  the  proper  care  and  delivery  of 
clothing,  money  or  valuables  of  inmates  com- 
mitted to  his  care,"  is  liable  on  his  bond  for 
loss  of  inmates'  money  intrusted  to  care  and 
stolen  by  prison  keeper  designated  by  warden, 
though  warden  was  not  personally  negligent; 
such  moneys  being  'public  moneys,"  within 
rule  making  public  omcers  having  custody  of 
public  money  liable  for  its  loss,  although  oc- 
curring without  their  fault  or  negligences- 
City  of  New  York  v.  Fox.  178  N.  Y.  a  806. 

PROBATION  OFFICER. 

See  Courts,  ^=955. 

PROCESS. 

See  Corporations,  ^s:9668;   Judgment.  ^=^12. 

PROMISSORY  NOTES. 

See  Bills  and  Notes. 

PROPERTY  CUSTODIAN. 

See  War,  «=»12. 

PUBLIC  LANDS. 

See  Boundaries,  ^=»8;  Evidence.  ^=»2S ;  Navi- 
gable Waters,  i8=»37. 

TV.   COLONIAL    AND    PBOPBIETARY 
GRANTS. 

€=s>l93  (N.Y.Sup.)  Colonial  patent  passed  noth- 
ing by  iYnplication  or  not  expressed  in  unequiv- 
ocal language.— West  Virginia  Pulp  &  Paper 
Co.  of  Delaware  v.  Peck,  178  N.  Y.  S.  683. 

PUBLIC  SERVICE  COMMISSIONS. 

See  Carriers,  «=»7,  151 ;  Evidence,  ^=»43:  Gas, 
€=>1,  13.  14;  Judgment,  «ss>543,  715;  Plead- 
ing, ^=5>350;   Railroads,  ^=:»52,  96. 

PUBLIC  SERVICE  CORPORATIONS. 

See  Carriers;  Electricity;  Gas;  Railroads: 
Street  Railroads. 

QUANTUM  MERUIT. 

See  Attorney  and  Client,  ^=s>16S;  Work  anU 
Labor. 

QUARRELING. 

See  Insurance,  ^=s>438. 
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QUIETING  TITLE. 

See  Limitatioii  of  Actions,  «=»60. 

1.  RIGHT  OF  AOTIOH  AKB  BB- 

FENSES. 

^=>I2(7)  (N.  T.  Sup.)  Gonstmctiye  possession 
following  legal  title  to  fee  is  sufficient,  in  ab- 
sence of  hostile  possession,  for  maintenance  of 
action  for  cancellation,  as  a  cloud  on  title,  of 
certificate  of  sale  of  the  land  for  years  for 
drainage  assessment. — Whitney  ▼.  Gonsidine  In- 
vesting Co..  178  N.  Y.  S.  68. 
(S=»I9  (N.^.Sup.)  The  statutory  action  to  de- 
termine claim  to  real  property,  under  Code  Civ. 
Proc.  §  1638  et  seq.,  is  equitable  in  its  nature, 
and  although,  under  section  1642,  it  may  as- 
sume the  nature  of  an  ejectment  action,  au- 
thorizing a  jury*  trial,  yet,  whether  a  jury 
trial  is  required  6r  not,  the  relief,  such  as  the 
barring  of  claims  under  section  1645,  is  equi- 
table m  its  nature,  and  the  equity  practice 
should  be  followed,  except  where  the  statute 
directs  otherwise.— Tyler  v.  Jahn,  178  N.  Y.  S. 
689. 

RAILROADS. 

See  Canals,  ^s»17;  Commerce,  ^s»27;  Land- 
lord and  Tenant,  «=>161;  Sales,  «s»149; 
Street  Railroads ;   Taxation,  ^=5>124^. 

I.   OOHTROI.  AND  REOUIiATIOH  IN 
GENERAIi. 

*=>5"/2  [New,  vol.  ex  Key -No.  Series] 

(N.Y.Sup.)  Contention  that,  as  employ - 
ViT's  railroad  was  being  operated  by  the  Director 
General,  the  award  to  claimant  employ^  should 
have  been  against  the  Director  General  can- 
not be  sustained;  the  railroad  company  having 
described  itself  as  employer  in  the  report  of 
the  injury  which  it  filed  with  the  commission.— 
Fish  V.  Rutland  R.  Co.,  178  N.  Y.  S.  439. 

n.  RAIUiOAD  COMPANIES. 

€=»t4  (N.Y.Sup.)  In  proceedings  against  a 
railroad  company,  under  Railroad  Law  1890, 
S  12,  now  section  22,  to  determine  the  man- 
ner and  point  of  proposed  crossings  of  its  line 
by  another  company's  new  line,  defendant  has 
the  right  to  question  the  regularity  of  plain- 
tiflTs  organization. — Western  New  York  &  P. 
Traction  Co.  v.  ^rie  R.  Co.,  178  N.  Y.  S.  491. 

IV.   LOCATION    OF    ROAD,    TEBBfflNl/ 
AND  STATIONS. 

^=^52  (N.Y.Sup.)  A  proposed  extension  of  a 
railroad  company's  electric  line  for  about  7 
miles,  the  existing  system  forming  a  continu- 
ous line  of  about  7G  miles,  held  an  "extension," 
within  the  meaning  of  Railroad  Law  1800,  § 
90,  now  section  170.— Western  New  York  &  P. 
Traction  Co.  v.  Erie  R.  Co.,  178  N.  Y.  S.  491. 
Where  the  Railroad  Law  regulating  the  con- 
struction of  an  extension  of  a  railroad  com- 
pany's electric  line  was  complied  with  prior 
to  the  passage  of  the  Public  Sorvice  Commis- 
sions Law,  requiring  a  certificate  of  the  Pub- 
lic Service  Commission  for  an  extension,  the 
company   had  the  right  to   construct  the   ex- 


tension without  the  consent  of  the  commission. 
-Id. 

VI.   CONSTRUCTION,    MAINTENANCE, 
AND  EQUIPMENT. 

^s>96  (N.Y.Sup.)  The  Public  Service  Commis- 
sion cannot  go  back  of  a  resolution  of  the  board 
of  estimate  and  apportionment,  reciting  that 
there  is  a  necessity  for  the  extension  of  a 
street  in  the  city  of  New  York  over  the  tracks 
of  a  railroad.— In  re  Eighty-Fourth  Street  in 
Borough  of  Queens,  City  of  New  York,  178 
N.  Y.  S.  617. 

On  application  by  the  city  of  New  York  to 
extend  a  street  across  the  tracks  of  a  railroad, 
the  question  of  fact  before  the  board  of  esti- 
mate and  apportionment  is,  under  Railroad 
Law,  §  90,  whether  in  view  of  the  locality  of 
other  facilities  for  crossing  with  ijroper  safety 
within  reasonable  access  to  travel  in  that  place, 
and  of  other  streets  of  the  vicinage  where  safe 
crossings  could  be  ordered,  the  volume  of  pub- 
lic travel  now  and  presently  convinces  the  board 
that  the  crossing  is  reasonably  needful.— Id. 

Findings  by  the  board  of  estimate  and  ap- 
portionment, on  application  by  the  city  of  New 
York  to  extend  a  street  over  a  railroad,  that 
"the  public  interest"  required  a  continuance 
of  a  street,  was  a  finding  that  there  was  a  "ne- 
cessity," within  the  meaning  of  Railroad  Law, 
§  90,  for  the  extension  of  the  street,  although 
the  word  **neceB8ary"  was  not  used,  the  princi- 
pal consideration  of  the  "necessity"  being  the 
public  welfare;  but  mere  convenience  should 
not  satisfy  the  term,  in  view  of  the  fact  that 
a  part  of  the  cost  of  crossing  is  upon  the  rail- 
road.—Id. 

Action  of  the  Public  Service  Commission,  ex- 
tending a  street  across  the  tracks  of  a  rail- 
road, under  Railroad  Law^  f  90,  will  not  be  re- 
versed on  appeal,  where  its  determination  had 
sufficient  support,  and  there  are  no  facts  that 
indicate  any  abuse  of  the  discretion  reposed  in 
such  board.— Id. 

Vn.   SAUBS,    I.EASES,  TRAFFIC  CON- 
TRACTS,  AND  OONSOUDATION. 

^=»I42  (N.Y.Sup.)  In  proceedings  under  Rail- 
road Law  1890,  §  12,  now  section  22,  to  de- 
termine the  manner  and  point  of  proposed 
crossings  of  defendant's  steam  railroad  by 
plaintiffs  electric  line,  held^  that  plaintiff  was 
a  properly  organized  consolidated  railroad  cor- 
poration, with  all  the  rights  belonging  to  such 
a  company,  including  that  of  crossing  existing 
lines;  the  essential  requirements  of  the  laws  of 
New  York  and  Pennsylvania  having  been  ob- 
served.—Western  New  York  &  P.  Traction  Co. 
v.  Erie  R.  Co.,  178  N.  Y.  S.  491. 

X.   OPERATION. 
fG")  Injuries  to  Persons  on  or  near  TrvckM. 

®=>361  (N.Y.Sup.)  Failure  of  a  railroad  com- 
pany to  comply  with  the  requirement  of  rail- 
road Law,  §  52,  to  fence  its  road  to  prevent 
live  stock  going  thereon,  is  evidence  of  negli- 
gence in  favor  of  one  suing  for  the  death  of 
a  child,  struck  by  a  train  on  an  unfenced  track 
onto  which  he  had  strayed. — ^Di  Caprio  v.  New 
York  Cent.  R.  Co..  178  N.  Y.  S.  626. 
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RAPL 

See  Criminal  Law,  «s>822,  820. 
n.   PROSEOUTXOH  AND  PtrmSHBIENT. 
(B)  Evidence. 

^=»54(2)  (N.Y.Sup.)  In  a  prosecution  for  rape, 
under  a  count  charging  sexual  intercourse  with 
a  female  not  defendant's  wife  and  under  the 
age  ot  18  years,  under  Penal  Law,  §  2010,  the 
court's  refusal  to  charge  that  disclosures  by  the 
complainant  of  the  alleged  fact  that  the  defend- 
ant nad  sexual  intercourse  with  her  are  not  to 
be  taken  as  the  corroborative  evidence  required 
by  section  2013  was  error.— People  v.  Abraitis, 
178  N.  Y.  S.  265. 

In  a  prosecution  for  rape,  under  Penal  Law,  § 
2010,  under  a  count  charging  sexual  intercourse 
with  a  female  under  18  years  of  age,  not  de- 
fendant's wife,  it  was  error  for  the  court  to 
refuse  to  charge  that  the  fact  that  defendant 
was  "keeping  company"  with  complainant,  and 
**was  at  the  place  where  the  alleged  offense  is 
stated  to  have  taken  place,  is  not  of  itself  the 
corroboration  as  required  by  the  statute"  (sec- 
tion 2013).~Id. 

RATE. 

See  Gas,  <d=»14. 

REAL  ACTIONS. 

See  Quieting  Titie. 

RECORDS. 

See  Ck>urt8,  ^s»116;  Evidence,  ^=9158;  Lis 
Pendens,  ^s»20;  Marriage,  ^=:»32;  Records, 
<S»11. 

^=911  (N.Y.Sup.)  The  Supreme  Court  has  no 
general  Jurisdiction  over  the  records  in  the 
county  clerk's  office,  and  cannot  give  directions 
concerning  them,  except  in  connection  with 
actions  or  special  proceedings  between  parties 
over  whom  it  has  acquired  jurisdiction.— Ellis 
V.  Caplan,  178  N.  Y.  S.  503. 

REFERENCE. 

See  Arbitration  and  Award;  Mortgages,  ^=s> 
582. 

REFORMATION  OF  INSTRUMENTS. 

See  Pleading,  «=s>S,  0,  350. 

I.  BIGHT  OF  ACTION  AND  DEFENSES. 

<8=»I7(2)  (N.Y.Sup.)  When  there  is  no  mistake 
about  grantor's  intention,  but  only  in  the  writ- 
ing, the  mistake  of  the  scrivener,  no  matter 
how  it  occurred,  ought  to  be  corrected. — ^Delap 
v.  I^nard,  178  N.  Y.  S.  102. 

Where  grantor^  conveying  land  to  stepdaugh- 
ter without  consideration,  instructed  lawyer  to 
provide  for  reversion  to  grantor  upon  step- 
daughter's death  before  certain  age,  deed  con- 
veying, by  mistake  of  lawyer,  a  life  estate  to 
stepdaughter,  with  remainder  to  her  children, 
if  any,  and  reversion  to  grantor  upon  her  death 
without  children,  will  be  reformed,  so  as  to  con- 
vey estate  grantor  intended  to  convey. — Id. 


REFORMATORIES. 

See  Infanta,  ^s»16;    Mandamus,  ^s>172. 


RELATIVES. 


See 


Charities.     «=»11; 
Trusts,  «=s>21. 


Perpetmties,     ^=»4: 


RELEASE. 

See  Insurance,  ^=3603 ;  Trusts,  ^=»237. 

I.   REQUISITES  AND   VAI.IDTTT. 

€=s»l6  (N.Y.Sup.)  A  release  given  by  an  injur- 
ed railway  mail  clerk  to  the  raflroad  whose 
negligence  caused  his  injuries  can  be  said  to 
have  been  given  under  "mutual  mistake  of 
fact"  only  when  the  clerk  did  not  anticipate  his 
injuries  would  later  cause  the  development  of 
spinal  meningitis  and  his  death,  while  the  rail- 
road, through  its  claim  agent,  also  did  not  an- 
ticipate such  facts.— Miles  v.  New  York  Cent. 
R.  Co..  178  N.  Y.  S.  637. 

If  plaintiff  can  say  that  by  a  mutual  mistake 
of  the  parties,  or  its  equivalent,  a  mistake  on 
his  part  and  fraud  on  the  part  of  his  adversary, 
the  cause  of  action  was  embraced  in  a  release 
given  by  plaintiff,  contrary  to  the  intent  of  the 
parties,  or  contrary  to  plaintifiTs  interest,  if 
fraud  is  proven,  he  is  entitied  to  an  instruf^- 
tion  that  the  release  does  not  bar  his  right  to 
recover.— Id. 

in.   PLEADING.  EVIDENCE,  TRIAI^ 
AND  BEVIEW. 

<^=»57(2)  (N.Y.Sup.)  In  an  action  against  a 
railroad  by  the  widow  of  a  railway  mail  clerk 
for  Us  death,  evidence  hdd  insufficient  to  show 
that  the  release  which  the  clerk,  after  his  inju- 
ries, gave  the  claim  agent  of  the  road,  not  un- 
der the  influence  of  fraud,  or  active  or  imssive 
misrepresentation,  was  void  for  mutual  mis- 
take.—Miles  V.  New  York  Cent.  R.  Co.,  178  N. 
Y.  S.  637. 

RELIGIOUS  SOCIETIES. 

^=921  (N.Y.Sup.)  Persons  constituting  the  ma- 
joritv  of  the  trustees  and  congregation  of  a 
religious  corporation  organised  as  a  Congrega- 
tional church,  according  to  Religious  Corpora- 
tions Law,  §S  160-171,  which  recognises  a 
distinction  between  a  '*Ck>ngregational'*  and  an 
"Independent"  church,  have  bo  power  under 
sections  5  and  171  to  change  the  church  alle- 
giance of  the  corporation  to  the  Methodist  Epis- 
copal Church.— -Application  of  Lloyd's  Memori- 
al Congregational  Church,  178  N.  Y.  S.  KM. 

REMAINDERS. 

See  Courts,  ^=9201 ;  Perpetuities,  $=>4,  6 ;  Tax- 
ation, <©=»897 ;  Wills,  «=»506.  524,  533,  552, 
(334,  853.  •  -.,..«-. 

REPLEVIN. 

See  Associations,  ^=»18. 

I.  RIGHT  OF  ACTION  ANB  DEFENSES. 

<S=>4  (N.Y.Mun.Ot.)  Under  Act  Cong.  Aog.  29. 
1916,   §   23   (U.   S.  Comp.   St.   S  8604{),  held, 
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^oods  delivered  to  a  carrier,  lor  which  it  had 
issued  an  order  bill  of  lading,  could  not  be  re- 
plevied from  it,  YHthout  such  bill  of  lading  first 
bein^r  surrendered  to  it,  or  negotiation  thereof 
enjoined.— Salant  v.  Pennsylvania  R.  Co.,  178  N. 
Y.  S.  286. 

^=910  (N.Y.Sup.)  Where  the  evidence  clearly 
established  that  plaintiff's  goods  came  into  the 
possession  of  defendant,  and  were  sold  and  de- 
livered by  defendant  to  a  third  person,  such 
facts  are  sufficient  to  justify  a  judgment  in 
favor  of  plaintiff  in  replevin  action. — Standard 
Match  Co.  V.  Porter,  178  N.  Y.  S.  375. 
<S=3l2  (N.Y.Sup.)  Grand  jury's  failure  to  in- 
dict em  ploy  <5,  who,  employer  claimed,  had  stol- 
en money,  does  not  relieve  employ^  from  liabili- 
ty for  such  money  in  employer's  action  in  re- 
plevin.—Hecker-Jones-Jewell  Milling  Co.  v. 
Slurray,  178  N.  Y.  S.  385. 

IV.   PliEADINO   AND   EVIDENCE. 

^=»72  (N.Y.Sup.)  In  action  in  replevin  to  re- 
cover money  in  the  hands  of  property  clerk  of 
Felice  department,  claimed  to  have  been  stolen 
rom  plamtiff  by  its  employ^,  and  which  had 
been  taken  from  emplov^  by  police  officer, 
where  employ^  denied  that  money  had  been 
stolen,  and  claimed  that  the  money  taken  from 
him  was  his  own,  plaintiff  had  burden  of  prov- 
ing his  case  by  a  fair  preponderance  or  evi- 
dence, and  was  not  required  to  sustain  burden 
beyond  a  reasonable  doubt.— Hecker-Jonea- 
Jewell  Milling  Co.  v.  Murray,  178  N.  Y.  S.  335. 
In  replevin  action  to  recover  money  in  hands 
of  property  clerk  of  police  department,  claimed 
to  have  been  stolen  from  plaintiff  by  an  em- 
ploy4,  and  taken  from  employ^  by  police  offi- 
cer, wherein  employ^  denied  having  stolen  mon- 
ey, and  claimed  the  money  so  taken  from  him 
was  his  own,  plaintiff  held'  to  have  sustained 
burden  of  proving  ownership  of  money  by  fair 
preponderance  of  evidence.— Id. 

REPORTS. 

See  Corporations,  ^=9590. 

RESIDENCE. 

See  Domicile. 

RETROSPECTIVE  LAWS. 

See  Statutes,  ^=s>264. 


See  Taxation. 
See  Appeal. 


REVENUE. 
REVIEW. 


REVOCATION. 

See  Divorce,  ^=»167. 

RIPARIAN  RIGHTS. 

See  Navigable  Waters,  ^=^39, 


ROADS. 


See  Highways. 


RULES. 

See  Municipal  Corporations,  ^=s»212, 

RUNAWAY. 

See  Animala,  ^=s>74, 

RUPTURE 

See  Ehridence,  ^=>14. 

SAFETY  APPLIANCE  ACT. 

See  Master  and  Servant,  ^=»111. 

SALAD  DRESSING. 

See  Food,  €=>5,  15. 

SALES. 

See  Appeal,  <$=s>842,  1062,  1066,  1067 ;  Attach- 
ment, «=»107 :  Brokers.  ^=>35 ;  Corporations, 
«=>120;  Drams,  <g=»88;  Evidence,  <S=»89, 
244,  323,  442;  Frauds,  Statute  of,  <Ss»89; 
Judgment,  «=5>747;  Payment,  <S=»21,  30; 
Pleading,  «=>51,  64;  Principal  and  Agent, 
*=>104,  1197123,  14^,  166. 

n.   OOKSTBUOTIOH     OF     OONTBAOT. 

^=»54  (N.Y.CityCt.)  Where  a  sale  agreement 
was  prepared  in  defendant's  language  and  ac- 
cepted by  plaintiff,  relying  upon  assurance  that 
merchandise  would  be  delivered  at  tim>  fixed, 
if  the  meaning  is  doubtful,  it  must  be  construeld 
most  favorably  to  plaintiff,  and  words  must  be 
given  the  meaning  which  defendant  ought  to 
have  reasonably  understood  plaintiff  would  put 
upon  them.— Rosenstein  v.  Farish  Co.,  178  N. 
r.  S.  865. 

«=»7I(3)  (N.Y.Sup^  Seller,  having  agreed  to 
deliver  "50,000  to  55.000  yards."  was  bound  to 
deliver  only  the  minimum  amount.— Salembier, 
Levin  &  Co.  v.  North  Adams  Mfg.  Co.,  178  N. 
Y.  S.  607.  . 

e=>85(l)  (N.Y.Sup.)  Contract  whereby  defend- 
ant agreed  to  manufacture  and  sell  to  plain- 
tiff 1,000  barrels  of  a  new  product  used  in  col- 
oring material  and  make  shipments  in  approx- 
imately equal  monthly  quantities  over  the  year, 
the  first  shipment  to  oe  made  on  completion 
and  operation  of  the  plant,  was  an  absolute 
contract  to  deliver  the  1,000  barrels  within 
the  year,  and  defendant  was  liable  for  failure 
to  do  so,  regardless  of  whether  due  diligence 
had  been  exercised  in  completing  the  plant.— 
Bums  Mfg.  Co.  V.  Clinchfield  Products  Corpo- 
ration, 178  N.  Y.  S.  483. 

<S=s>85  (2)  (N.Y.CityCt)  A  sale  contract  provi- 
sion that,  if  the  production  of  a  certain  mill 
should  be  curtailed  during  the  time  for  delivery 
by  "strikes,  lockouts  to  counteract  strikes, 
shortage  of  labor,"  etc.,  "deliveries  shall  be 
made  proportionate  to  the  production,*'  con- 
strued as  meaning  that  the  "shortage  of  labor" 
excusing  performance  must  result  from  strikes 
under  the  rule  of  ejusdcm  generis,  that,  where 
an  enumeration  of  specific  things  is  followed  by 
some  more  general  word  or  phrase,  the  latter 
will  be  held  to  refer  to  things  of  the  same  kind. 
— Rosenstein  v.  Farish  Co.,  178  N.  Y.  S.  8G5. 
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<^=>88  (N.Y.Sup.)  Interpretation  of  the  lan- 
guage of  a  contract  to  purchase  samples  to  be 
delivered  "as  soon  as  possible"  is  for  the  court. 
—William  Anderson  Textile  Mfg.  Co.  v.  Rosen- 
man,  178  N.  Y.  S.  380. 


m.  MODIFIOATION    OR   RESCISSION 

OF  CONTRACT. 

(A)    By  Aarreement  of  Parties, 

^=>89  (N.Y.Sup.)  In  an  action  for  goods  sold 
and  delivered  under  written  contract  specify- 
ing date  of  delivery  as  September  1st,  testi- 
mony of  plaintiffs'  salesman  alone,  which  wa^ 
denied  by  defendants,  held  insufficient  to  sustain 
their  burden  to  prove  an  entire  departure  from 
the  term^  of  the  written  contract  by  the  fixing 
of  an  extended  date,  September  20th,  for  de- 
livery.—Gutman  V.  Weisbarth,  178  N.  Y.  S. 
377. 

^ss>S9  (N.Y.Sup.)  Where  defendant  purchased 
from  plaintiff's  principal  goods  to  be  shipped 
from  Spain,  the  written  contract  of  sale  pro- 
viding that  cost,  insurance,  and  freight  were 
included  in  the  price,  held  that,  where  plaintiff 
stated  that  his  principal  had  been  put  to  de- 
lay and  expense  by  reason  of  war  conditions, 
and  compelled  to  pay  out  a  considerable  sum  of 
money,  and  that  plaintiff  would  not  deliver  the 
goods  or  documents  of  title  unless  defendant 
agreed  to  bear  half  of  the  expense,  there  was 
no  consideration  for  defendant's  promise  to 
bear  half  of  such  expense,  and  plaintiff  could 
not  recover,  where  defendant,  who  gave  a  check 
for  the  amount,  stopped  payment  after  obtain- 
ing the  documents  of  title.— Caruana  v.  Pru- 
dential Spice  Co.,  178  N.  Y.  S.  401. 

IV.  PERFORMANCE    OF   CONTRACT. 
(B)  Bills  of  Sale. 

^=>I49  (N.Y.Sup.)  Where  a  railroad,  selling 
scrap  material  on  the  site  of  its  freight  house 
removed  from  leased  land,  believed  through 
its  officer  that  it  was  selling  only  slate,  scrap 
iron,  and  coal,  with  lumber,  which  also  the  pur- 
chaser believed,  such  material  being  fairly 
worth  the  $100  consideration,  the  bill  of  sale 
to  the  purchaser  did  not  cover  several  hundred 
dollars  worth  of  copper  sulphate  gradually  de- 
posited under  the  old  freight  house  from  the 
waste  of  a  telegraph  company's  batteries.— 
SaUsbury  v.  Segal,  178  N.  Y.  S.  599. 

(C)  Delivery  and  Acceptance  of  Goods. 

^=»I50(1)  (N.Y.Sup.)  One  who  repudiates  a 
contract  to  deliver  goods  is  liable  in  damages. 
— Stabilimento  Metallurgico  Ligure  v.  Joseph, 
178  N.  Y.  S.  241. 

^=:>I62  (N.Y.Sup.)  Where  defendant  ordered 
from  plaintiff  300  cases  of  evaporated  milk, 
Holly  brand,  to  be  shipped  from  warehouse, 
and  defendant's  truckman  refused  to  accept  the 
milk  first  tendered  because  it  was  not  Holly 
brand,  whereupon  plaintiff's  representative  gnve 
him  two  orders  on  another  warehouse,  one  for 
150  cases  of  milk,  and  the  other  for  150  cases 
of  Holly  milk,  held  that,  where  those  in  charge 
of  the  warehouse  told  the  truckman  when  he 
presented  the  orders  he  was  too  late,  there 
was  no  constructive  delivery;  Personal  Prop- 
erty Law,  {  124,  Bubd.  3,  providing  that,  where 


goods  at  time  of  sale  are  in  possession  of  a 
third  person,  the  seller  has  not  fulfilled  his  ob- 
ligation to  deliver  unless  such  third  person 
acknowledges  to  buyer  that  he  holds  the  goods 
on  the  buyer's  behalf.--J.  A.  Kirsch  &  Co.  v. 
Roulston,  Beckert  &  CJo.,  178  N.  Y.  S.  24«. 

Orders  on  a  warehouse  to  deliver  cases  of 
milk  where  warehouse  receipts  are  retained  by 
seller  are  not  "documents  of  title."  within  Per- 
sonal Property  Law,  §  124,  subd.  3,  relating  to 
delivery  of  ^oods  in  possession  of  a  third  per- 
son other  than  the  seller.->Id. 
<S=»I64  (N.Y.Sup.)  Where  a  buyer  ordered  300 
cases  of  Holly  brand  evaporated  mUk,  and  the 
seller  could  not  deliver  that  number  of  cases 
of  Holly  brand,  the  bnyer  was  not  obligated  to 
accept  a  partial  delivery.— J.  A.  Kirsch  &  Co. 
V.  Roulston,  Beckert  &  CJo.,  178  N.  Y.  S.  240, 
^3B>I72  (N.Y.Sup.)  Seller,  having  contracted  to 
make  deliveries  of  woolen  goods,  was  not  re- 
lieved from  liability  for  failure  to  so  do  by 
fa<:t  that  United  States  p^ovemment  had  pre- 
empted practically  the  entire  woolen  goods  sup- 
ply on  account  of  war.— Salembier,  Levin  Sc 
Co.  V.  North  Adams  Mfg.  Co.,  178  N.  Y.  8.  007. 
«=»I77  (N.Y.Sup.)  The  time  and  place  of 
shipment  of  goods  are  regarded  as  a  warranty 
—that  is.  a  condition  precedent— upon  the  fail- 
ure or  nonperformance  of  which  the  other 
party  may  repudiate  the  whole  contract: 
'^shipment"  meaning  delivery  of  goods  to  car- 
rier and  his  bill  of  lading  therefor  issoed.— 
Goldenberg  v.  Cutter,  178  N.  Y.  S.  522. 

Where  contract  specifies  a  November  ship- 
ment, the  buyer  need  not  accept  one  made  in 
October.— Id. 

<d=>l79(l)  (N.Y.Sup.)  Buyer,  who  retains 
goods,  is  liable  for  purchase  price  thereof.— 
Schwartz  v.  Bedell,  Inc..  178  N.  Y.  S.  ^7. 
<g=>l80(2)  (N.Y.Sup.)  Under  Personal  Property 
Law  (Sales  of  Goods  Act)  f  125,  subds.  2.  3.  a 
buyer's  acceptance  of  a  portion  of  thread  de- 
livered which  conformed  to  the  requirements  of 
the  contract  does  not  prevent  rejection  of 
thread  which  did  not  conform  to  the  contract 
requirements;  the  rule  that  acceptance  of  a 
part  of  a  delivery  of  goods  which  were  required 
to  be  delivered  as  a  whole  not  applying,  and 
the  case  being  one  where  the  buyer  makes  de- 
livery of  goods  of  different  description  not  in- 
cluded in  the  contract.— Bloom  y.  Abram  Bloom 
Co.,  178  N.  Y.  S.  204. 

V*   OPERATIOH  AKB  EFFECT. 
(A)  Tranafer  of  Title  as  Between  Parttee. 

€=>2I8  (N.Y.Sup.)  Where  the  corporate  buyer 
of  imitation  pearls  from  a  German  house  re- 
jected part  of  the  shipment  as  defective,  whidi 
rejection  was  ratified  by  the  seller,  and,  after 
a  remittance  was  made  for  the  shipment,  less 
a  deduction  for  defective  pearls  held  subject  to 
the  seller's  order,  the  buyer  company  endeav- 
ored to  return  the  defective  pearls,  but  could 
not  on  account  of  war  conditions,  and  on  its 
liquidation  and  dissolution  the  defective  pearls 
were  stored  in  the  name  of  the  buyer  company 
until  the  controversy  about  them  could  be  de- 
termined, such  pearls  did  not  belong  to  the 
buyer  company;  title  having  revested  in  the 
seller.— Lewenthal  v.  Lewenthal,  178  N.  ¥.  S. 
252. 
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VI.  WABRAlfTIBS. 

^=>272  (N.Y.Sup.)  Straw  hat  bodiea,  purchas- 
ed by  hat  manufacturer  from  dealers  in  straw 
goods,  were  impliedly  warranted  to  be  mer- 
chantable, under  Personal  Property  Law,  §  96. 
— Levine  v.  Isler,  178  N.  Y.  S.  7. 
<@=»273(3)  (N.Y.Sup.)  Where  seller  and  buyer 
>^'ere  on  equal  footing  as  to  ability  to  judge 
fitness  of  goods  for  intended  purpose,  buyers 
disclosure  of  purpose  for  which  goods  were 
Intended  was  insufficient,  under  Personal  Prop- 
erty Law.  §  96,  subd.  1,  to  raise  implied  war- 
ranty of  ntness  for  such  purpose,  in  absence  of 
evidence  that  buyer  in  placing  order  relied  on 
seller's  skill  and  judgment.— Eichler  y.  Kahn- 
weiler,  178  N.  Y.  S.  257. 

^=>285(2)  (N.Y.Sup.)  Where  it  was  customary 
in  tlie  millinery  trade  for  manufacturers  to  buy 
merchandise  from  six  months  to  a  year  ahead 
for  the  summer  trade,  and  meanwhile  store  it, 
hat  manufacturer^  who,  having  bought  straw 
hat  bodies  in  November,  notified  seller  of 
breach  of  warranty  upon  discovery  of  breach 
during  following  April  by  dyers,  to  whose 
vrarehouse  sellers  had  sent  goods,  gave  notice 
within  a  reasonable  time  after  he  knew  or 
ought  to  have  known  thereof,  within  Personal 
Property  Law,  {  130.— Levine  v.  Isler,  178  N. 
Y.  S.  7. 

Vn.  REMEDIES  OF  SEIXEB. 
CD)  Resale, 

<d=s>333  (N.Y.Sup.)  If  a  seller,  whose  goods 
have  been  refused,  mails  to  buyer  a  letter  con- 
taining the  notice  required  by  Personal  Prop- 
erty Law,  f  144,  subd.  3,  to  entitle  seller  to 
sue  for  purchase  price,  but  during  buyer's  ab- 
sence delivery  is  refused  by  one  of  buyer's  em- 
ployes and  the  letter  is  returned  to  plaintiff 
unopened,  there  is  no  sufficient  notice  under 
fsuch  section.— Bijou  Button  Co.  v.  Empress 
Novelty  Co.,  178  N.  Y.  S.  434. 

(B)  Aeilona  for  Prlee  ov  Valve. 

€=>355(2)  (N.Y.Sup.)  In  seller's  action'  for 
balance  of  purchase  price,  defense  of  fraud,  in 
that  seller  had  delivered  a  defective  second- 
hand piano,  instead  of  the  new  piano  buyer  had 
bought,  should  have  been  specially  pleaded,  and 
was  not  available  under  a  general  denial.— 
Weser  Bros.  v.  Ofrio,  178  N.  Y.  S.  385. 

(F)  Acttona  for  Dnniaflrea. 

^=»372  (N.Y.Sup.)  Seller,  having  accepted 
goods  returned  by  buyer,  and  having  issued  its 
credit  memorandum  therefor  without  complaint, 
cannot  recover  damages  for  buyer's  refusal  to 
accept  the  goods.— Schwartz  v.  Bedell,  Inc.,  178 
N.  Y.  S.  397. 

Vill.   REMEDIES  OF  BUTER. 
(A)  Recovery  of  Price. 

^=s»392  (N.Y.Co.Ct.)  In  an  action  for  damages 
for  alleged  breach  of  warranty  in  the  sale  of 
three  automobiles,  where  the  uncontradicted 
evidence  disclosed  that  one  of  them  went  into 
plaintiff's  possession,  the  evidence  was  con- 
flicting as  to  whether  plaintiff  or  defendant 
held  possession  of  the  others,  and  there  was 
no  evidence  of  any  offer  to  return  them,  plain- 
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tiff  has  not  brought  himself  within  Personal 
Property  Law,  f  150,  subd.  (d),  relating  to  sel- 
ler's breach  of  warranty,  rescission,  and  per- 
mitting recovery  of  price  paid,  and  cannot  re- 
cover the  full  purchase  price,  in  the  absence  of 
testimony,  that  they  were  valueless.— Schneider 
V.  Hodgkins  Field  Hardware  Co.,  178  N.  Y.  S. 
281. 

(C)  Actions  for  Breach  of  Contract. 

^=»4I  I  (N.Y.Sup.)  A  counterclaim,  based  on 
plaintiffs  failure  to  deliver  goods  bought  by 
defendants,  is  insufficient  to  set  out  a  cause  of 
action,  where  it  was  not  alleged  that  at  ap- 
pointed time  of  delivery  defendants  were  able 
and  willing  to  make  the  payment  required.— 
Bigio  V.  Steinbrugge,  178  N.  Y.  S.  110. 
«=>4I8(2)  (N.Y.Sup.)  Where  delivery  and 
payment  are  to  be  concurrent  acts  and  seller 
refuses  to  deliver,  buyer  is  entitled  to  recover 
as  damages  the  differences  between  the  con- 
tract price  and  market  value  of  the  goods  at  the 
time  and  place  appointed  for  delivery.— Varag- 
nola  V.  Partola  MJfg.  Co.,  178  N.  Y.  S.  428. 

Where  goods  were  to  be  shipped  from  New 
York  to  Italy,  payment  to  be  made  upon  ship- 
ment against  shipping  documents  by  certain 
New  York  banks,  with  whom  buyer  agreed  to 
open  and  maintain  a  credit  for  that  purpose, 
the  damage  for  refusal  to  deliver  was  the  dif- 
ference between  contract  and  market  price  in  . 
New  York  at  time  of  shipment,  and  not  Italy; 
New  York  being  place  of  delivery.— Id. 

IX.   OOITDITIONAI.  SAUSS. 

e»479(6)  (N.Y.Sup.)  Where  a  piano  was  sold 
on  the  installment  plan,  under  an  agreement 
that  title  should  remain  in  the  seller  until  it 
was  paid  for,  held  that,  where  the  purchaser 
was  in  default  and  was  about  to  remove  the 
piano  from  the  state,  it  is  no  defense  to  an  ac- 
tion by  the  seller  to  foreclose  the  lien,  where 
the  piano  was  taken  into  the  custody  of  the 
marshal  before  payment  was  made,  that  he 
stated  to  defendant's  wife  that  the  piano  might 
be  moved  in  case  security  was  given  and  the 
arrears  paid,  etc.— Cooper  v.  Nissinoff,  178  N. 
Y.  S.  411. 

SCHEDULL 

See  CaTriers,  ^=»151. 

SCHOOLS  AND  SCHOOL  DISTRICTS. 

See  Criminal  Law,  ^=91160 ;  Livery  Stable  and 
Garage  Keepers,  ^=»4% ;  Mandamus,  ^=93. 

n.   PUBIiIO  SCHOOLS. 

(C)  Government.  Ofllcera,  and  District 

Meetlnara* 

^=»47  (N.Y.)  Education  Law,  §  890,  conferring 
upon  the  commissioner  of  education  quasi  ju- 
dicial power  to  determine  controversies,  and 
section  96,  giving  him  power  to  institute  pro- 
ceedings, do  not  confer  initial  jurisdiction  to 
entertain  and  determine  finally  whether  the 
city  of  New  York  under  its  charter  (section 
1102)  could  credit  "the  general  fund  for  re- 
duction of  taxes"  with  school  money  appro- 
priated to  the  city  by  the  state  as  a  reimburse- 
ment in  part  for  money  raised  by  taxation  for 
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school  purposes,  or  whether  such  section  was 
impliediy  repealed  by  Laws  1917,  c.  786,  so 
that  such  money  should  be  placed  to  the  credit 
of  the  board  of  education,— People  ex  rel.  Hy- 
lan  r.  Finegan,   ^25  N.  B.  97,  227  N.  Y.  219. 

(D)  Dtatrtet  Property*  Contract**  and  X<la- 
bllltiea. 

^=971  (N.Y.Sup.)  In  view  of  Education  Law, 
§(  304,  890,  questions  as  to  the  validity  of  an 
election  concerning  the  construction  of  a  new 
school  building  and  issuance  of  bonds  are  pe- 
culiarly for  the  determination  of  the  commis- 
sioner of  education,  and  inyolve  matters  whicli 
the  law  commits  to  him  for  determination  in 
the  first  instance  at  least,  and  the  courts  can- 
not interfere  and  assume  to  pass  u^on  the 
questions  on  the  merits.—Lewis  ▼.  Smith,  178 
N.  Y.  S.  836. 

(R)    DIstriet    Dobt»    Seowrltio«»    aad    Tax- 
ation* 

^s»l02  (N.Y.Sup.)  Education  Law,  providiJig 
in  sections  410-^12  for  school  district  tax  on 
persoual  property  "liable  for  tax,"  but  nowhere 
deling  property  that  is  liable,  is  not  an  en- 
tirely separate  and  independent  statute,  but 
one  to  bo  interpreted  and  construed  in  connee- 
tion  with  the  Tb.x  Law.-— People  ex  rel.  Frank- 
Kn  Mills  Co.  \r.  Collins,  178  N.  Y.  S.  65. 

Manufacturing  corporations,  within  Emerson 
Act  (adding  article  9a  to  Tax  Law)  §  208,  subd. 
3,  by  payment  of  income  tax  under  sections 
215,  219h,  are  exempt  under  section  219j  from 
school  district  tax  proTided  for  by  Education 
Law,  |§  410-412,  though  Emerson  Act  does  not 
specifically  refer  to  or  repeal  any  of  the  pro- 
visions of  Education  Law,  since  Education  Law 
is  to  be  construed  in  connection  with  Tax  Law, 
and  property  exempted  under  Tax  Law  from  ail 
taxes  in  lieu  of  a  percentage  of  income  to  be 
paid  is  no  longer  taxable  even  for  school  pur- 
po8es.^Id. 

^=>I06  (N.Y.Co.Ct.)  Where  defendant  was  ap; 
pointed  school  collector  for  a  district  by  the 
trustee  thereof,  and  his  appointment  was  duly 
filed  according  to  law.  but  he  failed  to  execute 
the  bond  required  by  Education  Law,  S  252,  he 
had  no  authority  to  collect  a  tax,  and  hence 
was  liable  in  conversion  for  seizing  and  selling 
under  the  tax  roll,  with  the  trustee's  warranty 
attached,  certain  personal  property  of  one  who 
refused  to  pay  his  school  tax.— Gray  v.  Harden- 
bergh,  178  N.  Y.  S.  346. 

Where  a  duly  appointed  school  district  tax 
collector  failed  to  qualify  by  giving  bond  re- 
quired by  Education  Law,  §  252,  and  was  with- 
out authority  to  collect  a  tax,  and  liable  in  con- 
version for  seizing  and  selling  personal  proper- 
ty of  one  who  refused  to  pay  his  school  tax,  the 
fact  that  owner,  after  the  sale  under  the  tax 
warrant  pursuant  to  notice  duly  posted,  deliver- 
ed some  of  property  to  purchaser  would  not  pre- 
clude his  action  against  the  collector  for  a  con- 
version.— Id. 

(G>  Teachers. 

^=»I30  (N.Y.)  One  given  an  "assistant  teach- 
er's license  to  act  as  a  critic  teacher"  in  Feb- 
ruary, 1899.  is  simply  a  critic  teacher  and  not 
an  assistant  or  regular  teacher. — Sullivan  v. 
Board  of  Education  of  City  of  New  York,  125 
N.  E.  99,  227  N.  Y.  240. 


<S=>  144(4)  (N.Y.)  A  teacher  issued  an  "assist- 
ant teacher's  license  to  act  as  a  critic  t'^ch- 
er"  in  1899  is  entitled  only  to  the  compensa- 
tion of  a  model  teacher,  in  view  of  Laws  1900, 
c.  751,  §  4,  and  Laws  1911,  c.  902,  §  1.— Sulli- 
van-v.  Board  of  Education  of  City  of  New 
York,  126  N.  B.  99,  227  N.  Y.  240. 

Under  Laws  1911,  c.  902,  §  1.  adopting  stcbed- 
ules  for  teachers*  salaries,  critic  teacher,  though 
licensed  as  assistant  teacher,  was  entitled  only 
to  pay  as  critic  teacher,  not  as  regular  or  as- 
sistant teacher.— Id. 

CH)   Pvplls,    and    Coadnet    and    Dla«lpllne 
of  Selukols. 

<d=>l60  (N.Y.Co.Ct.)  In  a  prosecution  under 
Education  Law,  |  ^4,  relating  to  compulsory 
education  of  children  between  8  and  16  years, 
the  only  defense  is  that  they  mte  not  in  proper 
physical  and  mental  condition  to  attend  schooL 
—People  V.  Himmanen,  178  N.  Y.  S.  282. 

Where  father  of  two  children,  phynicAUy  and 
mentally  able  to  attend  school,  resided  3% 
miles  from  schoolhouse  by  one  road  and  a  little 
less  than  2  miles  by  a  shorter  road,  which  had 
water  standing  in  it  In  places  during  rainy 
weather,  failed  to  send  them  to  school,  it  was 
no  defense,  in  prosecution  for  violation  of  Bd- 
ucation  Law,  §  624,  relating  to  compulsory  ed- 
ucation^  that  distance  and  condition  of  road 
made  it  unreasonable  to  require  him  to  send 
them,  in  view  of  section  629.— Id. 

The  excuse  raised  by  father  of  ssveral  chil- 
dren, in  his  prosecution  under  Education  Law, 
§  624,  relating  to  compulsory  education,  that 
the  distance  from  his  hoase  to  8cho<dbouse  is 
so  great  and  tliat  roads  for  part  of  the  time  are 
so  bad  that  it  would  be  unreasonable  to  require 
him  to  send  his  children,  should  be  presented 
by  proper  petition  to  the  state  board  of  edu- 
cation, or  by  an  appeal  from  the  decisions  of 
school  district  in  February,  U919,  discontinuing 
the  transportation  of  school  children.— Id. 

In  prosecution  of  a  father  under  Bducation 
Law,  I  624,  relating  to  compulsory  education, 
for  failure  to  send  children  to  school,  the  fact 
that  one  child  was  under  school  age  and  that 
another  had  a  crippled  leg,  did  not  relieve  de- 
fendant as  to  other  children,  who  were  of 
school  age,  and  with  reference  to  whom  no 
physical  or  mental  defect  was  shown,  though 
the  charge  was  made  in  one  information  and 
one  warrant  for  failure  to  send  ths  four  chil- 
dren to  schooL— Id. 

SEALS. 

See  Contracts,  ^c=»10. 

SEAMEN. 

^s>\\  (N.Y.Sup.)  In  a  seaman's  action  against 
his  employing  steamship  company  for  negligent 
treatment  of  a  broken  arm  received  in  the 
course  of  his  duties,  evidence  held  insufficient 
to  take  to  the  jury  the  question  whether  the 
company  was  liable  for  negligence  because  those 
in  charge  of  the  ship  did  not  send  him  to  a  hos- 
pital at  Barbadoes,  or  at  one  of  the  vessel's 
South  American  ports  of  call.— Leone  v.  Booth 
S.  S.  Co.,  178  N.  Y.  S.  620. 
Where  the  ship's  doctor  was  competent,  and 
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the  appliances  and  faciHtics  in  the  ship's  hospi* 
tal  were  sufficient  for  treatment  of  the  injury 
to  a  seaman,  the  steamship  company  was  net 
liable  for  failure  to  send  him  ashore  at  Bar* 
badoes  or  Soath  American  ports  of  eaU  to  re* 
ceive  hospital  treatment  there,  because  the 
captain  did  not  overrule  the  inttractions  with- 
in his  own  department  of  the  ship's  doGtor.*-*Id* 

SEARCHES  Alio  SEIZURES. 

See  iBtexicatljiK  Liquon,  «bs225,  246^  24«l 

SECRET  FORMUUE. 

S«e  Food,  «3«,  15. 

SEDITION. 

Sm  Orltoiaal  Law,  «a»290. 

SELECTIVE  SERVICE  ACT. 

See  Landlord  and  Tenant,  «c»381. 

SENTENCE 

See  Crimiaia  Law,  «b»1206,  1210. 

SEPARATE  PROPERTY. 

See  Huaband  and  Wife,  «=>138. 

SEPARATfeN. 

See  Husband  and  Wife,  «=»27S-281. 

SEQUESTRATION. 

SeeDtTMOe,  «a»2r7. 

SET-OFF  AND  COUNTERCLAIM.  . 

See  Aiccount  Stated,  ^=»19;  Appeal,  ^=s>848; 
Arbitration  and  Award,  ^b»57;  Courts,  ^=o 
189;  Judgment,  <©=>883;  Pleading,  ^=»383; 
Sales.   «=»411;   Trial,    «=»25,   370;    Trusts, 

X.  KATtntS  ANB   OBOTTKBS  OF 
R£MEDT. 

<S=a»8(l)  (N.T.Snp.)  The  general  rule  is  as  re- 
gards set-offs  that  equity  follows  the  law.^— 
Edetanan  ▼.  Schwarta,  178  N.  Y.  S.  587. 

Something  more  than  the  mere  existence  of 
reciprocal  and  independent  demands  is  reQuired 
to  authorise  a  set-off  in  equity,  when  not  al- 
lowed under  the  statute.— Id. 

n.   SITBJrBCT-BCATTBit. 

<S=»44(1)  (N.Y.Sup.)  At  law  a  joint  debt  cannot 
be  set  off  against  a  separate  debt,  nor  a  sepa- 
rate debt  against  a  joint  one.— Bdelman  y. 
Schwarta,  ITO  N.  Y.  S.  687. 


SEWERS. 


See  Drains. 


SHERIFFS  AND  CONSTABLES. 

See  Infants,  ^=a»16;  Mandamus,  <S=»172. 

IL  APFOZNTMSirx.     QtJAUrXCATION, 

AND  TEKURK. 

(A>  ShertflCa. 

€5?>2  (N.Y.)  A  sherift,  at  the  general  election 
of  1920,  can  be  elected  in  a  county  where  the 
incumbent  of  the  office  died  in  1916,  and  a  sue- 
<:es8or  was  elected  at  a  special  election  for  a 
three-year  term  running  from  January  23. 
1917,  to  January  23,  19^,  and  the  former  will 
take  office  on  the  Ist  day  of  January,  1921, 
for  a  term  of  three  years,  thereby  restoring 
the  time  for  election  of  sheriff  in  the  county*  to 
the  general  election  day.— People  ex  rcl.  Bast 
V.  Voorhis,  125  N.  B.  86,  227  N.  Y.  167. 

Where»  by  the  ConstituUon  and  statutes,  the 
term  of  office  of  a  sheriff  elected  at  a  special 
election  to  fill  a  vacancy  by  death,  will  not  ex- 
pire until  after  the  Ist  of  January  following 
the  general  election  in  1919,  and  there  is  no 
provision  for  the  election  of  a  sheriff  to  suc- 
ceed the  present  incumbent  until  the  general 
eleetlAB  in  the  year  in  which  his  term  exi^ires, 
the  eleotioB  of  a  sheriff  will  ooonr  within  the 
third  year  after  the  year  in  which  the  term 
of  the  incumbent  began,  and  at  the  earliest 
peamUe  date  for  which  provision  is  made  aft- 
er the  i«cuinbent*s  term,  which  is  in  the  only 
way  peefliUe  a  compliance  with  the  Constitu- 
tion requiring  that  the  office  of  sheriff  be  fill- 
ed by  election  efvery  three  years.— Id. 
<8=»2  (N.Y.Sup.)  Public  Officers  Law,  ^  4^  and 
County  Law,  j  180,  substantially  providing  that 
the  term  of  a  sheriff  cdiected  at  a  general  term 
shall  commence  on  January  Ist  next  after  the 
election,  prevent  the  election  of  a  sheriff  fbr 
Queens  county  at  the  general  election  of  No- 
vember 4, 1919,  where  term  of  a  sheriff  specially 
elected  on  January  23,  1917,  to  fill  a  vacancy 
did  not  expire  until  January  28,  1920,  and  a 
special  election  will  be  necessary  at  that  time, 
and  every  three  years  thereafter.— People  ex  reL 
Bast  V.  Voorhis,  178  N.  Y.  S.  64Si. 
^=»5  (N.Y.)  Where  the  sheriff  of  Queens  coun- 
ty died  October  23,  1916,  his  vacancy  could 
not  be  filled  at  the  general  election  in  that  year, 
and  a  special  election  to  fill  the  office  was  prop- 
erly held  on  January  23.  X917,  the  date  for 
which  the  Governor  called  it,  and  the  term  of 
office  of  the  person  elected  commenced  Janu- 
ary 23d,  and  ran  for  three  years,  not  expiring 
until  January  23,  lil20.— People  ex  rel.  Bast  v. 
Voorhis,  125  N.  E.  86,  227  N,  Y.  167. 

Though  Election  Law,  §  292,  does  not  give 
the  Governor  authority  to  call  a  special  elec- 
tion at  the  end  of  the  three-year  term,  on 
January  23,  1920,  of  a  sheriff  elected  to  fiU  a 
vacancy  by  death,  it  contains  an^ple  authority 
for  him  to  appoint  a  sheriff  to  continue  in  of- 
fice until  the  beginning  of  the  political  year 
next  following  the  general  election  of  1920. 
—Id. 

The  Governor  has  power  to  appoint  a  sher- 
iff to  take  offioe  until  January  1,  1921,  whe::  a 
regularly  elected  sheriff  will  take  office,  fol- 
lowing the  expiration,  on  January  23,  1920,  of 
the  term  of  an  incumbent  elected  January  23, 
1917,  at  special  election  to  fill  a  vacancy  bi' 
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death,  though  Public ,  Officers  Law,  §  30,  en- 
acted pursuant  to  Const,  art.  10,  §  8,  does  not 
include  among  the  enumerated  yacancies^  in 
office  which  the  Governor  may  fill  by  appoint- 
ment one  arising  from  expiration  of  a  fixed 
term.— Id. 

<g=>5  (N.T.Sup.)  Under  Const,  art.  10,  fi  1, 
providing  for  election  of  sheriffs  every  three 
years,  a  sheriff  elected  at  a  special  election  to 
fill  a  vacancy  holds  for  the  term  of  three  years. 
—People  ex  rel.  Lempp  v.  Board  of  Elections, 
378  N.  Y.  S.  516. 

^=»5  (N.Y.Sup.)  The  term  of  one  elected  sher- 
iff of  Queens  county  at  a  special  election  held  on 
January  23,  1917,  to  fill  a  vacancy  in  the  office 
caused  by  the  death  of  a  former  incumbent,  did 
not  expire  until  January  23,  1920,  so  that  there 
was  no  vacancy  in  such  office  which  could  be 
filled  at  the  general  election  to  be  held  on  No- 
vember 4,  1919.— People  ex  rel.  Bast  ▼.  Voor- 
his,  178  N.  Y.  S.  645. 

SHIPPING. 

VII.   OABRI4OE   OF   GOODS. 

<&=»I39(1)  (N.Y.Sup.)  Clause  in  bill  of  lading, 
limiting  liability  to  $100,  is  consistent  with 
clause  providing  "that,  in  the  event  of  claims 
for  short  delivery  when  the  steamer  reaches 
her  destination,  the  price  shall  be  the  market 
price,"  and  shipper  in  case  of  loss  in  transit 
can  recover  only  $100,  despite  provision  of 
Barter  Act,  SI  1«  2  (U.  S.  Comp.  St.  Sf  8029, 
8030).— Kroll  v.  Oriental  Nav.  Corporation,  178 
N.  Y.  S.  250. 

SIGHT. 

See  Master  and  Servant,  ^=»385, 

SIGNATURES. 

See  Elections,  «=>144,  155. 

SLANDER. 

See  Itibel  and  Slander. 

SNOW. 

See  Municipal  Corporations,  ^=:>773,  821. 

SOLDIERS. 

Sc«  Elections,  $=>144. 

SPECIFIC  PERFORMANCE. 

See  Pleading,  ^=»34. 

I.  NATURE  AND  GROUNDS  OF  REM- 
EDY IN  GENERAL. 

^=»e  (N.Y.Sup.)  A  vendee  in  a  contract  of  sale 
of  land,  entitled  to  a  conveyance  upon  payment 
of  a  certain  sum  of  money  and  execution  of  a 
mortgage  and  bond,  was  entitled  to  specific  per- 
formance ;  the  vendor  having  the  right,  in  the 
event  of  his  legal  remedies  becoming  inadequate, 
to  compel  specific  performance. — Schuyler  v. 
Kirk  Brown  Realty  Co.,  178  N.  Y.  S.  568. 

The  true  doctrine  in  regard  to  mutuality  in 
specific  performance  is  that  a  defendant  should 
not    be    compelled    to   specifically    perform    his 


promise,  unless  equity  is  able  to  give  him,  at 
the  time  of  the  decree  or  later,  such  perform- 
ance on  plaintiffs  part  as  defendant  barsained 
for.-Id. 

^=:»I7  (N.Y.Sup.)  An  assignee  of  a  vendee  in  a 
contract  of  sale  of  land  may  compel  specific  per- 
formance thereof.— Schuyler  v.  Kirk  Brown 
Kealty  Co.,  178  N.  Y.  S.  5G8. 

n.   OONTRAOTS    ENFORCEABUB. 

<8=»25  (N.Y.Sup.)  Contract  by  trustees  of  vil- 
lage to  purchase  land  outside  the  village  for  a 
dumping  ground  will  not  be  specifically  enforc- 
ed; village  having  no  power  to  make  such  con- 
tract, under  Village  Law,  §  89,  snbd.  23. — Gib- 
son V.  Village  of  Massena,  178  N.  Y.  S.  860. 

TV.   PROCEEDINGS   AND   REUEF. 

^=»I30  (N.Y.Sup.)  In  an  action  by  an  assignee 
of  a  vendee  under  a  contract  of  sale  of  land, 
whereby  vendee  was  entitled  to  conveyance  np- 
on  payment  of  certain  money  and  execution  of 
a  bond  and  mortgage,  the  court,  where  the  plain- 
tiff offers  in  his  pleading  to  join  with  hia  as- 
signor in  a  mortgage  and  bond,  may  enforce  such 
offer  as  a  basis  and  condition  for  any  relief 
given  him,  although  such  offer  is  more  than  that 
required  by  the  contract— Schuyler  v.  Kirk 
Brown  Realty  Co.,  178  N.  Y.  S.  568, 

STAIRWAYS. 

See  Landlord  and  Tenant,  ^=:»169. 

STATES. 

See  Eminent  Domain,  ^=»10d. 

V.  OUOMS  AGAINST  STATE. 

^s>l84  (N.Y.CtCl.)  Where  claims  were  dis- 
missed upon  claimant's  failure  to  be  present  at 
time  for  which  they  had  been  set  for  trial,  be- 
cause of  misunderstanding  or  breach  of  under- 
standing between  claimant's  counsel  and  mem- 
ber of  Attorney  General's  staff,  court  will  re- 
store claims  to  calendar,  if  it  nas  jurisdiction 
to  hear  claims  on  their  merits.— Cooper-Snell 
Co.  V.  State,  178  N.  Y.  S.  272. 

Where  highway  contractor  filed  claims 
against  state  in  1914,  but  has  never  filed  notice 
of  intention  to  file  claim,  as  required  by  Code 
Civ.  Proc.  §  264,  Court  of  Claims  has  no  juris- 
diction, notwithstanding  Laws  1918,  c.  603,  con- 
ferring jurisdiction  over  claims  of  such  contrac- 
tor, if  claim  '^shall  be  filed  •  •  •  within  six 
months  from  the  time  this  act  takes  effect,*' 
though  such  notice  of  intention  shall  not  have 
been  filed;  such  act  applying  to  claims  existing, 
but  not  filed,  and  not  to  claims  already  filed. 
-Id. 

Facts  and  circumstances  showing  that  date 
of  accrual  of  claim  was  within  six  months  of 
date  of  filing,  so  as  to  give  Court  of  Claims 
jurisdiction  under  Laws  1919,  c.  175,  must  be 
alleged,  the  mere  allegation  that  claims  were 
filed  within  six  months  from  date  of  accrual  be- 
ing statement  of  a  conclusion.— Id. 

STATUTE  OF  FRAUDS. 

See  Frauds,  Statute  of. 
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STATUTE  OF  LIMITATIONS. 

See  limitatioii  of  Actions. 

.       STATUTES. 

For  statutes  relating  to  particular  subjects,  see 
the  various  specific  topics. 

VI.   COHSTRVOTIOK  AMD   OPERA- 
TION. 

(A)  General  Rules  of  Conatrvetloii. 

^=>I8I(1)  (N.Y.Sup.)  Where  it  was  contended 
that  a  provision  in  a  remedial  statute  bad  retro- 
active effect,  the  court  must  ascertain  the  leg- 
islative intent  from  the  language  used  and  the 
circumstances  surrounding  the  enactment  of  the 
statute ;  bat  in  so  doing  the  court  must  not  in- 
terpolate anything  into  the  statute.— People  ex 
rel.  Gabriel  v.  Warden  of  New  York  County 
Penitentiary,  Wards  Island,  178  N.  Y.  S.  595. 
<8=s>l8l(2)  (N.Y.Sup.)  A  statute  will  not  be  con- 
strued, so  as  to  render  it  meaningless  and  in- 
effective for  any  purpose.— Niagara  Gorge  R. 
Co.  V.  Gaiser,  178  N.  Y.  S.  156. 
^=:>I88  (N.Y.)  In  construing  statutes,  the 
legi^ative  intent  is  found  in  the  legislative 
language  which  unqualifiedly  commands.— City 
of  New  York  v.  Whitridge,  124  N.  B.  788,  227 
N.  Y.  180. 

^=»I88  (N.Y.Sup.)  Statutes  must  be  construed 
according  to  language  employed,  and  where  no 
ambiguity  exists  and  the  language  is  apt  and 
the  construction  plain,  courts  cannot  correct 
supposed  defects,  or  depart  from  the  language 
used  in  deference  to  supposed  intent. — People 
ex  rel.  FrankUn  MUls  Co.  v.  Collins,  178  N.  Y. 
S.  65. 

^=>2I9  (N.Y.Sup.)  The  fact  that  "Durkee's  Sal- 
ad Dressing  and  Meat  Sauce"  has  been  in  use 
for  a  great  many  years  without  complaint  be- 
ing made  that  it  was  misbranded,  and  that  opin- 
ions of  the  Attorney  (Generals  of  the  state  uni- 
formly have  treated  such  product  and  similar 
products  as  falling  within  the  proviso  in  Agri- 
cultural Law,  §  201,  as  articles  sold  under  their 
own  distinctive  names,  is  of  great  importance 
to  the  court  in  its  interpretation  of  such  stat- 
ute, in  an  action  wherein  it  is  claimed  that 
such  salad  dressing  is  misbranded.— People  v. 
Durkee,  178  N.  Y.  S.  614. 

(B)  Particular   Claaaea  of   Statutes. 

^=a239  (N.Y.Sup.)  A  statute  in  derogation  of 
the  common  law  must  be  strictly  construed.— 
Nelson  v.  Nelson,  178  N.  Y.  S.  80. 

(D)  Retroactive  Operation. 

<®=:>264  (N.Y.Sup.)  While  ordinarily  a  statute 
will  not  be  construed  so  as  to  give  it  a  retro- 
active operation,  unless  its  language  either  ex- 
pressly or  by  implication  requires  it  to  be  so 
construed,  the  rule  docs  not  apply  to  reme<lial 
statutes,  or  those  extending  benefits,  where  vest- 
ed or  constitutional  rights  are  not  affected. — 
People  ex  rel  Gabriel  v.  Warden  of  New  York 
County  Penitentiary,  Wards  Island,  178  N.  Y. 
S.59S). 


STATUTES  CONSTRUED. 

CONSTITUTION. 
Art  6,  Si  2,  9-125  N.  E.  102.  227  N.  Y.  188. 
Art  10,  {  1-178  N.  Y.  S.  516. 
Art  10,  {  8-125  N.  E.  86,  227  N.  Y.  167. 

CODE  OF  CIVIL  PROCEDURE. 
a  46-125  N.  B.  102,  227  N.  Y.  188. 
«  177,  183-178  N.  Y.  S.  742. 
§  191,  subsec.  3-125  N.  B.  102,  227  N.  Y. 
l88. 

264—178  N.  Y.  S.  272. 

432,  subsec.  3-178  N.  Y.  S.  140. 

469-178  N.  Y.  S.  423. 

481,  subsec.  2—178  N.  Y.  S.  241,  517. 

483—178  N.  Y.  S.  241,  517. 

499-178  N.  Y.  S.  709. 

519-178  N.  Y.  S.  241. 

521—178  N.  Y.  S.  329,  768. 
I  525,  526—178  N.  Y.  S.  205. 

547—178  N.  Y.  S.  195,  197,  612,  642,  70p. 

!  550-^2—178  N.  Y.  S.  373. 

t  636,  641—178  N.  Y.  S.  313. 

648^178  N.  Y.  S.  477. 

682-178  N.  Y.  S.  313. 

709-178  N.  Y.  S.  136. 

724—178  N.  Y.  S.  372. 
I  763,  765-178  N.  Y.  S.  692. 

767—178  N.  Y.  S.  344. 

768-178  N.  Y.  S.  37. 
j  769,  772—178  N.  Y.  S.  461. 
§§  803-^809-178  N.  Y.  S.  -818. 
"  870  et  seq.— 178  N.  Y.  S.  500, 

872,  subsec.  1-178  N.  Y.  S.  250. 

872,  subsec.  7—178  N.  Y.  S.  818. 

873-178  N.  Y.  S.  293,  461. 

882-178  N.  Y.  S.  154. 

888-178  N.  Y.  S.  779. 

976—178  N.  Y.  S.  642. 
984,  986,  987-178  N.  Y.  a  581. 

999-178  N.  Y.  S.  228. 

1022—178  N.  Y.  S.  689. 
I  1185,  1187-126  N.  B.  94,  227  N.  Y.  200. 
fi  1211-178  N.  Y.  S.  774. 
1 1246-178  N.  Y.  8.  775. 
I  1338—124  N.  E.  725,  227  N.  Y.  137. 
I  1391-178  N.  Y.  S.  846. 
§  1638  et  seq.— 178  N.  Y.  S.  689. 
i§  1642,  1646-178  N.  Y.  S.  689. 
§  1747-124  N.  E.  894,  227  N.  Y.  155. 
I  1754^178  N.  Y.  S.  728. 
§  1758—178  N.  Y.  S.  734. 
"  1762  et  seq.— 178  N.  Y.  S.  565. 

1767—178  N.  Y.  S.  738. 

1770—178  N.  Y.  S.  177. 

1771—178  N.  Y.  S.  738,  760. 

1772—178  N.  Y.  S.  760. 

1903-124  N.  B.  725,  227  N.  Y.  137;  178  N. 
Y.  S.  519. 
S  1904-178  N.  Y.  S.  519. 
§  1905-124  N.  B.  725,  227  N.  Y.  137. 
I  2008—178  N.  Y.  S.  154. 
I  2140-178  N.  Y.  S.  436. 
I  2343-178  N.  Y.  S.  469. 

2374,  subsec.  4-178  N.  Y.  S.  398. 

2441—178  N.  Y.  S.  835. 

3064-178  N.  Y.  S.  300. 

3256-178  N.  Y.  S.  855. 

3268—178  N.  Y.  S.  423. 

3297-178  N.  Y.  S.  685. 

3307,  subsec.  23—178  N.  Y.  S.  855. 


Digitized  by 


Google 


statutes  OcaoLMttiUiti 


178  NEW  YORK  SUPPLEMENT 


99S 


Code    of    Civa    Procedure    f§    f^n^itni,    ob 
Amended  and  Renumhered  in  1914, 

(Surroffate's  Code), 

if  2472-2771—178  N.  Y.  S.  762,  871. 

i  2510-178  N.  Y.  S.  57,  780. 

I  2510-178  N.  Y.  S.  684,  768. 

§§  2551,  2553—178  N.  Y.  S.  775. 

I  2560-178  N.  Y.  8.  762. 

I  2676-178  N.  Y.  S.  777. 

I  2507-178  N.  Y.  S.  60. 

Is  2643,  2640-178  N.  Y.  S.  57. 

I  2735-178  N.  Y.  S.  348. 

I  2746—178  N.  Y.  S.  711, 

I  2763--178  N.  Y.  S.  50. 

I  2768,  Biibsec.  3—178  N.  Y.  S.  60. 

§  2770-178  N.  Y.  S.  500. 

CODE  OF  CRIMINAL  PROCEDURE. 

i  137—178  N.  Y.  S.  55. 

|§  258,  390-178  N.  Y.  S.  787. 

i  4«^,  subsec.  7-178  N.  Y.  B.  787. 

S  542—178  N.  Y.  S.  787. 

i  764-178  N.  Y.  S.  282. 

CONSOLIDATED  LAWS. 

Agricultural  Law  (Ch.  1). 

08-178  N.  Y.  S.  433. 
201-178  N.  Y.  S.  614. 


Banking  Law  (Ch.  2). 
§  113-178  N.  Y.  S.  300. 

Business  Corporation  Law  (Ch.  4). 
§  5-178  N.  Y.  S.  638. 

Civil  Rights  Law  (Ch.  6). 
§§  50,  51-178  N.  Y.  S.  752. 

County  Law  (Ch.  11). 

§  45.    Amended  by  Laws  1915,  ch.  132-178  N. 

Y.  S.  702. 
f  45,  subsec.  3-178  N.  Y.  S.  702. 
i  180-178  N.  Y.  S.  645. 

Debtor  and  ChiEDiTOR  Law  (Ch.  12). 

{§  20,  21—178  N.  Y.  S.  86. 
I  150—178  N.  Y.  S.  114. 

Decedent  Estate  Law  (Cn.  13). 

§  29-178  N.  Y.  S.  821. 

I  88—178  N.  Y.  S.  80. 

|§  90,  98-178  N.  Y.  S.  768. 

Domestic  Relations  Law  (Ch.  14). 

§  6-178  N.  Y.  S.  366,  565,  726. 
S  7—178  N.  Y.  S.  866,  726,  728. 
§  51—178  N.  Y.  S.  738. 

Education  Law  (Oh.  16). 

§  96-125  N.  E.  97,  227  N.  Y.  219. 
§  252—178  N.  Y.  S.  346. 
$  304—178  N.  Y.  S.  836. 
h  410-412-178  N.  Y.  S.  65. 
5i§  623,  624-178  N.  Y.  S.  282. 
i  890-125  N.  E.  97,  227  N.  Y.  219;    178  N.  Y. 
S.  836. 


Election  Law  (Ch.  17), 
Ch.  17—178  N.  Y.  S.  231. 
I  122-178  N.  Y.  S.  236. 
i  123—178  N.  Y.  S.  30,  236. 
123,  subsec.  6-^78  X  Y.  S.  231. 
124r-178  N.  Y.  S.  236. 
125—178  N.  Y.  S.  80.  281,  286. 
128-178  N.  Y.  S.  286. 
If  134,  190-178  N.  Y.  S.  231.  236. 
292r-125  N.  E.  86,  227  N.  Y.  167- 
816.    Amended  by  Laws  1913,  ch.  821:  Law» 
^  ^1917,  ch.  703-178  N.  Y.  S.  327. 
i  318.    Amended  by  Laws  lIKtt.  ch.  Wh-ITS  N. 

Y.  S.  327. 
i  331.    Amended  by  Laws  1909,  ch.  22—178  N. 

Y.  S.  327. 
ti  341,  366.    Amended  by  Laws  1013,  ch.  821— 
178  N.  Y.  S.  327. 

General  Corporation  Law  (Ch.  23). 
g  15-178  N.  Y.  S.  525. 
I  16-178  N.  Y.  S.  454,  525. 

General  Municipal  Law  (Ch.  24). 
S  5-178  N.  Y.  S.  702. 
§  205—178  N.  Y.  S.  451. 

Insurance  Law  (Ch.  28). 

f  i  9,  32-178  N.  Y.  S.  511. 

I  58-178  N.  Y.  S.  748. 

§  70,  subsec.  4^178  N.  Y.  S.  511. 

Judicotart  Law  (Ch.  30). 

H  84,  153—125  N.  E.  102,  227  N.  Y.  188. 
{  474-124  N.  E.  725,  227  N.  Y.  137. 
I  475-178  N.  Y.  S.  502. 
I  773-178  N.  Y.  S.  563. 

Lien  Law  (Ch.  33). 

{  41-178  N.  Y.  S.  485. 
i  44-178  N.  Y.  S.  594. 

Liquor  Tax  Law  (Ch.  34). 
Ch.  34^178  N.  Y.  S.  303! 
§  33—178  N.  Y.  S.  546. 
S  38,  Aubsec.  2—178  N.  Y.  S.  303. 

Military  Law  (Gh.  36). 
H  188, 180-178  N.  Y.  8.  416. 

Negotiable  Instrumbnts  Law  (Ch.  3S). 
I  54r-125  N.  E.  94,  227  N.  Y.  200. 

Penal  Law  (Ch.  40). 

§  2-178  N.  Y.  S.  787. 
I  720-178  N.  Y.  S.  55. 
I  1350-178  N.  Y.  S.  652. 
§§  1620,  1626,  1627-178  N.  Y.  S.  120. 
§  1901—178  N.  Y.  S.  451. 
$g  2010,  2013-178  N.  Y.  S.  255. 
I  2030-178  N.  Y.  S.  742. 

§  2193.    Amended  by  Laws  1919,  ch.  410-178 
N.  Y.  S.  595. 

Personal  Property  Law  (Ch.  41). 

§  12-178  N.  Y.  S.  682. 

$  90-178  N.  Y.  S.  7. 

§  06,  subsec.  1—178  N.  Y.  S.  257. 

I  124,  subsec.  3—178  N.  Y.  S.  246. 
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1^  125,  subseca.  2,  S-^llS  N.  T  S.  2«. 
$   130-178  N.  Y.  S.  7. 

tl44,  flUbsec.  S--178  N.  Y.  S.  4S^. 
150d-178  N.  y.  S.  281. 

l*Bisow  L«AW  (Oh.  43). 

S  214—178  N.  T.  S.  154. 

SS  230-249-178  N.  Y.  S.  596. 

PtiBLio  Health  IiAW  (Cn.  45). 

t  120-178  N.  y.  S.  541. 
203,  gul>»ec.  4-178  N.  T.  a  533. 

Public  OmcEBS  Law  (Cn.  47). 

S  4-178  N.  Y.  S.  "645. 

I  30—125  N.  E.  86.  227  N.  T.  167. 

Public  Sebvice  CoiaasBioNS  Law  (Ch.  48). 

Ch.  48-178  N.  Y.  S.  491. 

§  28-178  N.  Y.  S.  670. 

I  53-178  N.  Y.  S.  156. 

f  66-178  N.  Y.  S.  93. 

§  66,  gubgec.  12-178  N.  Y.  S.  93. 

I  72—178  N.  Y.  S.  93. 

I  74—178  N.  Y.  S.  24,  ^. 

Railboad  Law  (Ch.  49). 

Ch.  49-178  N.  Y.  S.  491. 
f  22-178  N.  Y.  S.  491. 
§  62—178  N.  Y.  8.  626,  705. 
§  90-178  N.  Y.  S.  617. 
I  170—178  N.  Y.  S.  491. 

I  178-124  N.  E.  788.  227  N.  Y.  180. 

Real  Pbopertt  Law  (Ch.  50). 

S  112-178  N.  Y.  S.  87. 

|§  242,  259-178  N.  Y.  8.  649. 

Religious  Corpobations  Law  (Ch.  51). 
$§  5,  160-171-178  N.  Y.  8.  104. 

Sales  of  Goods  Act. 
See  Personal  "Property  Law,  §§  82-158. 

State  Chabities  Law  (Cn.  55). 
IS  204,  20«-178  N.  Y.  S.  201. 

Stock  Cobporation  Law  (Ch,  59). 

{  34-178  N.  Y.  ».  533. 
{  69-178  N.  Y.  S.  673. 

Tax  Law  (C^.  60). 

Ch.  60-178  N.  Y.  S.  65,  368,  525. 
1 12-178  N.  Y.  S.  316,  579. 
i  181—178  N.  Y.  S.  525. 

II  185,  192-178  N.  Y.  S.  486. 

§  208.    Added  by  Laws  1917,  ch.  720,  §  1-178 

N.  Y.  S.  579. 
§§  208-219k  added  by  Laws  1917,  ch.  726,  |  1- 

178  N.  Y.  S.  65. 
§  220,  subsec.  2—178  N.  Y.  S.  353,  679. 
§  221-^178  N.  Y.  8.  554,  686. 
i  221a— 178  N.  Y.  8.  368,  447. 
§  221b-176  N.  Y.  S.  447. 
8  230-178  N.  Y.  S.  686. 
§  243—178  N.  Y.  S.  679. 
|§  330-340-178  N.  Y.  B.  447. 


Town  Law  (Ch.  62)* 
§  68-178  N.  Y.  S.  327. 

Trakspobtation  Cobpobatiox7s  Law  (Ch.  68). 

$  25-178  N.  Y.  S.  156. 

§  26.    Amended  by  Laws  1919,  ch.  307—178  N. 
Y.  S.  156 

Village  Law  (Ch.  64). 

§  89.  subsec.  23-178  N.  Y.  8.  850. 
§  208-178  N.  Y.  8.  451. 

Workmen's  Compensation  Law  (Ch.  67). 

Ch.  67-178  N.  Y.  8.  416,  418.  439,  449,  4B0, 
494,  519,  589. 
2—178  N.  Y.  S.  402. 

2.  groups  42.  44^178  N.  Y.  8.  402. 

3.  subsecs.  3.  4—178  N.  Y.  8.  402. 
10-178  N.  Y.  8.  589. 

14,  snbsec.  3—178  N.  Y.  8.  369. 
§  21-178  N.  Y.  8.  439,  589. 

CITY  CHARTERS. 

Greater    New    York.      Laws    1901,    ch.    466. 

Amended  by  Laws  1916^  ch.  503—178  N. 

Y.  S.  513. 
Greater    New    York    {4   244a   added    to    Laws 

1901.  ch.  466  by  Laws  1914,  cb,  466,  8  1) 

-178  N.  Y.  8.  148. 
Greater  New  York.  §£298,  315.     Laws  1901, 

ch.  466-178  N.  Y.  S.  441. 
Greater  New  York,  f§  612,  613.  621,  622,  627. 

Laws  1901,  ch.  466-178  N.  Y.  S.  148. 
Greater  New  York,  {  1017.     Laws  1901,  ch. 

466-178  N.  Y.  8.  90. 
Greater  New  York.  {  1102.     Laws  1901,  ch. 

466-125  N.  B.  97,  227  N.  Y.  219. 
Greater  New  York,  {  1472.     Laws  1897,  ch. 

378-178  N.  Y.  S.  179. 
Greater  New  York,  {  1473.     Laws  1897,  ch. 

378.     Amended  by  Laws  19l4  ch.  475— 

178  N.  Y.  8.  179. 
Greater  New  York,  J  1476.     Lawa  1897,  ch. 

378—178  N.  Y.  8. 179. 
Greater  New  York,  §  1543,     Laws  1901,  ch. 

466-178  N.  Y.  8.  207. 
Greater  New  York.  $  1556.    Amended  by  Laws 

1917,  ch.  382^178  N.  Y.  8.  528. 
Ithaca,  §«  15,  21.    Laws  190»,  ch.  5D3-178  N. 

Y.  8.  436. 

CONSOLIDATION  ACT. 
(Laws  1882,  ch.  410.) 
§§  1458, 1459-178  N.  Y.  3.  55. 

MUNICJIPAL  COURT  CODE. 

(Laws  1915,  ch.  279.) 

§§  15,  78,  87-178  N.  Y.  8,  340. 

§118-178  N.  Y.  S.  443. 

§  154,  subsec.  8-178  N.  Y.  8.  340. 

LAWS. 

ia59,  ch.  62,  §§  23,  24-178  N.  Y.  8.  451. 
1869,  ch.  888,  §§  1,  2,  3,  6,  7,  13-178  N.  Y.  8. 

68. 
1869,  ch.  888  (§  20  added  by  Laws  1871,  ch. 

3a3)-178  N.  Y.  S.  68. 


Digitized  by 


Google 


Statutes  CoAstmed 


178  NEW  YORK  SUPPLEMENT 


1000 


1871.  ch.  30a-178  N.  T.  S.  68. 
1882,  ch.  406-178  N.  Y.  S.  663. 

1882,  ch.  410,  §§  1458,  1459-178  N.  Y.  S.  56. 

1883,  ch.   117,  tit  6.  §§  2.  4-178  N.  Y.   S. 
451. 

1885,  ch.  483-178  N.  Y.  S.  446. 

1886,  ch.  636,  §  3—178  N.  Y.  S.  68. 
1897,  ch.  378,  §  1472-178  N.  Y.  S.  179. 
1897,  ch.  378,  §  1473.    Amended  by  Laws  1914, 

ch.  47^178  N.  Y.  S.  179. 
1897,  ch.  378,  §  1476-178  N.  Y.  8.  179. 
1900,  ch.  683-178  N.  Y.  S.  663. 

1900,  ch.  751,  §  4-125  N.  E.  99,  227  N.  Y. 
240. 

1901,  ch.  96-178  N.  Y.  S.  327. 

1901,   ch.  466.     Amended   by  Laws  1916,  ch. 

503-178  N.  Y.  S.  513. 
1901,  ch.  466  (I  244a  added  by  Laws  1914,  ch. 

466,  8  1)-178  N.  Y.  8.  148. 
1901,  ch.  466,  §§  298,  315-178  N.  Y.  8.  441. 
1901,  ch.  466,  IS  612,  613,  621,  622,  627—178 

N.  Y.  8.  148. 
1901,  ch.  466,  {  1017-178  N.  Y.  8.  90. 
1901,  ch.  466,  §  1102-126  N.  B.  97,  227  N.  Y. 

219. 
1901,  ch.  466,  8  1543-178  N.  Y.  8.  207, 
1903,  ch.  147—178  N.  Y.  8.  474,  663. 
1903,  ch.  147,  i  3-178  N.  Y.  8.  663. 
1906,  ch.  736—178  N.  Y.  8.  218. 
1906,  ch.  125—178  N.  Y.  S.  172,  218. 
1906,   ch.   125.     Amended  by  Laws  1916,   ch. 

604r-178  N.  Y.  8.  93. 
1908,  ch.  130,  §§  44,  47—178  N.  Y.  8.  184. 

1908,  ch.  503,  j§  15,  21—178  N.  Y.  8.  436. 

1909,  ch.  22-178  N.  Y.  8.  327. 

1910,  ch.  659.  i  96-178  N.  Y.  8.  207. 

1911,  ch.  152,  §  2—178  N.  Y.  8.  148. 

1911,  ch.  902.  S  1-125  N.  E.  99,  227  N.  Y.  240. 

1913,  ch.  821-178  N.  Y.  8.  327.      . 

1914.  ch.  443—178  N.  Y.  8.  780. 
1914,  ch.  466,  §  1-178  N.  Y.  8.  148. 

1914,  ch.  475—178  N.  Y.  8.  179. 

1915,  ch.  132—178  N.  Y.  8.  702. 

1915,  ch.  279,  §§  15.  78,  87-178  N.  Y.  8.  340. 

1915,  ch.  279,  §  118-178  N.  Y.  8.  443. 

1915,  ch.  279,  §  154,  subsec.  8-178  N.  Y.  8. 

340. 
1915,  ch.*281— 178  N.  Y.  8.  705. 

1915,  ch.  667-178  N.  Y.  8.  156. 

1916,  ch.  503—178  N.  Y.  8.  513. 

1916,  ch.  604-178  N.  Y.  8.  93. 

1917,  ch.  382—178  N.  Y.  8.  528. 
1917,  ch.  703—178  N.  Y.  8.  327. 
1917,  ch.  710—178  N.  Y.  8.  486. 

1917,  ch.  726,  f  1—178  N.  Y.  8.  65,  579. 

1917,  ch.  786—125  N.  E.  97,  227  N.  t  219. 

1918,  ch.  603-178  N.  Y.  8.  272. 

1919,  ch.  175—178  N.  Y.  8.  272. 
1919,  ch.  307—178  N.  Y.  8.  156. 
1919,  ch.  410—178  N.  Y.  8.  595. 
1919,  ch.  626-178  N.  Y.  8.  079. 


STEPCHILDREN. 

8ee  Wills,  <8=>552. 

STORES. 

8ee  Landlord  and  Tenant,  <®=>167,  169. 


STREET  RAILROADS. 

See  Appeal,  «s»1048;  Witnesses,  «=>27& 

I.  ESTABLISHBCElfT.  COirSTRUG- 
TION.  AHD  MAIMTEHAHCE. 

<S=»38  (N.Y.)  A  city  after  having  removed  s 
street  pavement  in  order  to  make  a  sewer  im- 
provement may,  under  the  provisions  of  Rail- 
road Law,  §  178,  require  a  street  railroad  to 
restore  the  pavement  between  its  tracks  and 
for  a  space  of  two  feet  outside  thereof. — Citr 
of  New  York  v.  Whitridge,  124  N.  E.  788,  227 
N.  Y.  180. 

n.  RBOUUkTION  AND    OPERATION. 

<®=»99(16)  (N.Y.Sup.)  A  water  wagon  driver, 
who  upon  approaching  an  intersecting  street 
turned  to  the  left  and  crossed  over  to  water 
the  south  side  of  street,  on  which  he  had  been 
traveling,  without  passing  beyond  point  of 
intersection,  and  was  struck  by  a  street  car 
as  he  was  turning,  held  not  contributorily  neg- 
ligent, where  he  crossed  over  before  he  came 
to  the  traffic  upon  intersecting  street;  neither 
the  general  rule  nor  the  ordinance  requiring 
vehicles  turning  to  left  into  another  street  to 
go  to  right  of  and  beyond  intersection  being 
applicable.— Veeldorano  v.  Union  Ry.  Co.  of 
New  York  City,  178  N.  Y.  8.  576. 
<&=»!  18(11)  (N.Y.Sup.)  In  an  action  for  injuries 
to  a  pedestrian,  knocked  down  and  rolled  along 
by  a  street  car,  in  which  complainant  made  no 
charge  of  any  willful  or  wanton  act,  but  alleged 
negligence  and  gross  negligence,  it  was  error 
to  charge  that  in  any  phase  of  the  case  plain- 
tiff was  entitled  to  recover,  without  showing 
freedom  from  contributory  negligence. — Bryant 
V.  New  York  Rys.  Co.,  178  N.  Y.  8.  819. 

STRIKES. 

8ee  Injunction,  ^=>101,  223 ;  Master  and  Serv- 
ant, <d=»338,  339;  Sales,  <d=»85. 

SUBROGATION. 

8ee  Insurance^  ^=»603. 

SUPPLEMENTARY  PROCEEDINGS. 

See  Execution,  «=>387-119. 

SURETYSHIP. 

8ee  Principal  and  Surety. 

SURROGATES'  COURTS. 

8ee  Depositiona,  ^=^29;  Discovery,  ^=»30. 

TAXATION. 

8ee  Adverse  Possession,  ^=»79;  Drains,  C=> 
88;  Judgment,  «S=>747,  750:  Quieting  Title, 
€=»12 ;  Schooki  and  School  Districts,  ^=:>102, 
106 ;  Waters  and  Water  Courses,  ^=»203. 

in.   LIABILITY  OF  PEBSONS  AND 

PROPERTY. 

(A)  Private  Person*  and  Property  tn  Gen- 

ernl* 

®=:»58  (N.Y.Sur.)  Taxing    acts    are    construed 
strictly  against  the  state,  and  if  a  tax  law  does 
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not  expressly  include  property,  it  cannot  be 
taxed  by  implication.— In  re  Green's  Estate, 
178  N.  t.  8.  363. 

^s>l03  (N.Y.)  Readjustment  of  debt  agree- 
ment of  stockholders  and  voting  trustees  held 
not  to  contemplate  double  transfer  of  stock,  so 
as  to  require  a  double  transfer  tax,  although 
the  legal  title  to  the  stock  was  passed  from 
one  set  of  Yotincr  trustees  to^  another  set  by 
direction  of  adjustment  managers,  who  had  the 
right  to  have  the  legal  title  passed  to  them  or 
to  direct  a  transfer.— Hudson  &  M.  R.  Co.  v. 
State,  125  N.  B.  202,  227  N.  Y.  233. 

(B)     CorporAttOBs     and     Corporate     Stock 
and  Property. 

^=>l24i/2  (N.Y.Sup.)  Where  railroad  was  be- 
ing operated  by  receiver  of  owner,  instead  of 
receiver  of  le8.see,  receiver  of  owner,  even  prior 
to  enactment  of  Laws  1917,  c.  710,  was  requir- 
ed to  pay  as  part  of  franchise  tax  under  Tax 
L«aw,  I  185,  1  per  cent,  on  gross  earnings  re- 
ported under  section  192,  notwithstanding  lease, 
since  operation  of  railroad  by  such  receiver 
was  by  virtue  of  franchise  conferred  upon  own- 
er by  state.— People  ex  rel.  Kalbach  v.  State 
Tax  Commission,  178  N.  Y.  S.  486. 
^:»I60  (N.Y.Sup.)  A  corporation  engaged  in 
furnishing  steel  structures  erected  in  place  on 
realty  in  accordance  with  plans  and  specifica- 
tions of  engineers  or  architects  is  neither  a 
"manufacturing"  nor  a  "mercantile"  corpora- 
tion, within  Tax  Law,  §  208,  as  amended  by 
Laws  1917,  c.  726,  and  its  application  to  va- 
cate an  assessment  of  its  capital  under  Tax 
Law,  §  12,  on  ground  that  it  is  required  to 
pay  a  tax  of  3  per  cent,  on  net  income,  and 
is  exempt  from  any  tax  on  its  personalty  or 
capital,  will  be  dismissed.- People  ex  rel.  Post 
&  McCord  V.  Cantor,  178  N.  Y.  S.  579. 
^=9 1 61  (N.Y.Sup.)  A  corporation  engaged  in 
furnishing  steel  structures  erected  in  place  on 
realty  in  accordance  with  plans  and  specifica- 
tions of  engineers  or  architects  is  neither  a 
^'manufacturing"  nor  a  "mercantile"  corpo- 
ration, within  Tax  Law,  §  208,  as  amended  by 
Laws  1917,  c.  726,  and  its  application  to  va- 
cate an  assessment  of  its  capital  under  Tax 
Law,  f  12,  on  ground  that  it  is  required  to 
pay  a  tax  of  3  per  cent,  on  net  income,  and 
is  exempt  from  any  tax  on  its  personalty  or 
capital,  will  be  dismlssed.^Pcople  ex  rel.  Post 
&  McCord  v.  Cantor,  178  N.  T.  S.  579. 

V.   LEVY  AND  ASSESSMENT. 

<D)     Mo^e    of    Assessment     of    Corporate 
Stoclcy  Property^  or  Receipts. 

^=»382  (N.Y.Sup.)  In  determining  the  "surplus 
profits  or  reserve  funds,"  under  Tax  Law,  f 
12,  relating  to  taxation  of  corporate  stock,  the 
assets  of  the  corporation  which  are  not  taxable 
in  the  state  shall  not  be  included.— People  ex 
rel.  Federal  Terra  Cotta  Co.  v.  Purdy,  178  N. 
Y.  S.  316. 

The  intention  of  the  Legislature  by  Tax  Law, 
S  12,  was  to  provide  that  the  net  assets  not  ex- 
empt of  every  company,,  including  surplus  ex- 
ceeding 10  per  cent,  of  the  par  value  of  the  cap- 
ital, should  be  assessed  at  its  actual  value,  and 
that  in  determining  whether  there  is  a  surplus 
all  property  exempt  from  taxation  must  first  be 
eliminated,  and  then  make  the  deductions  men- 


tioned in  such  section,  thus  leaving  the  net 
amount  taxable,  and  in  doing  so  it  la  to  be  re- 
membered that  there  is  a*  distinction  between 
"exemptions"  and  '^deductions";  property  be- 
ing *'exempt"  because  the  state  cannot  and  does 
not  tax  it,  and  "deductions"  being  allowed  to 
avoid  double  taxation,  etc.— Id. 

XI.   TAX  TITLES. 

(A)  Title  and  Rl«btii  of  Purcl&aaer  at  Tax 
Sale. 

^=>734(5)  (N.Y.Sup.)  Though  an  exemption 
from  taxation  in  favor  of  the  property  of  a  hos- 
pital is  personal  to  the  owner,  yet  title  based 
on  a  tax  deed  for  taxes  levied  while  the  proper- 
ty was  in  the  possession  of  the  hospital  cannot 
be  upheld,  on  the  theory  that  after  conveyance 
by  the  hospital  the  exemption  was  lost,  and  the 
grantee  could  not  assert  the  invalidity  of  the 
previous  tax  levy.— Pines  v,  Traktman,  178  N. 
Y.  8.  90. 

Zm.  IiEGAOT.  niHERITANOE,  ANB 
TRANSFER  TAXES. 

«=>865  (N.Y.Sur.)  Tax  Law,  |  221b,  imposing 
a  tax  on  the  investments,  defined  in  article  15, 
of  5  per  cent,  in  addition  to  that  imposed  by 
section  221a,  is  expressly  limited  to  the  invest- 
ments defined  in  such  article. — In  re  Preston's 
Estate.  178  N.  Y.  S.  447. 

«=»867(1)  (N.Y.Sur.)  The  investment  and  re- 
investment of  a  person's  own  money  did  not 
constitute  **doing  business,"  within  Tax  Law,  | 
220;  subd.  2,  imposing  a  tax  on  transfers  of 
capital  invested  in  business  in  the  state  by  a 
nonresident  doing  business  in  the  state.— In  re 
Green's  Estate,  178  N.  Y.  S.  853. 

The  ^'business"  intended  by  Tax  Law,  §  220, 
subd.  2,  is  some  common-law  basiness  carried 
on  by  a  recognized  trader,  mechanic,  shop- 
keeper, etc.,  or  by  some  person  other  than  an 
owner  of  an  estate  for  its  benefit.^Id. 

The  maintenance  of  an  elaborate  office  or- 
ganization for  the  investment  and  reinvestment 
of  one's  own  money,  and  the  collection  of 
rents  and  dividends,  does  not  constitute  "doing 
business,"  within  Tax  Law,  |  220,  subd.  2.— Id. 

A  corporation  organized  to  take  over  dece- 
dent's active  investments  was  not  her  agent, 
and  its  transactions  did  not  constitute  the  do- 
ing of  business  by  her,  within  Tax  Law,  §  220, 
subd.  2,  where  the  value  of  securities  trans- 
ferred to  it  was  credited  to  her  on  its  books, 
and  the  company  debited  with  a  corresponding 
amount,  and  interest  or  dividends  thereon  were 
distributed  by  it  as  dividends.— Id. 
<g=»867(l)  (N.Y.Sur.)  Property  of  nonresident 
decedent  situated  within  New  York  is  not  tax- 
able under  Laws  1885,  c  483,  Imposing  a 
collateral  inheritance  tax.— In  re  Tucker's  Es- 
tate. 178  N.  Y.  S.  446. 

e=»867(l)  (N.Y.Sur.)  A  trust  deed  executed  by 
a  son  of  deceased  was  subject  to  a  transfer  tax, 
although  son  was  a  nonresident  and  was  given 
possession  of  the  securities  prior  to  execution 
thereof,  w^hcre  deceased  was  to  receive  the  in- 
come of  the  trust  property  for  life,  and  bad 
power  of  revocation ;  the  son  being  only  an  In- 
termediary.—In  re  Miller's  Estate,  178  N.  Y. 
S.  554. 
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«S9867(1)  (N.Y.Sur.)  Under  Tax  Law,  B  220. 
mfbd.  2,  as  k  existed  prior  to  its  amendmeiit 
by  Laws  1919,  c.  626,  imposing  tax  upon  trans- 
fers of  nonresident  decedent's  ''tangible  prop- 
erty within  the  state  or  of  any  intangible  prop- 
erty, if  evidenced  by  or  consisting  of  sharea 
of  stock,  bonds,  notes  or  other  evidences  of 
interest  in"  certain  classes  of  corporations, 
transfers  of  reai  estate  within  the  state  of 
nonresident  decedent  held  subject  to  transfer 
tax;  real  estate  being  tangible  pt«operty  un- 
der section  243,  and  qualification,  "if  evidenced 
by/'  etc^  applying  solely  to  intangible  prop- 
erty.—la  re  Matthiessen's  Estate,  178  N.  Y. 
S.  679. 

«=»876(1)  (N.T.Snr.)  A  transfer  of  property  to 
a  city  for  the  establishment  of  a  hospital  was 
not  exempted  from  taxation  by  Tax  I^aw,  §  221, 
relating  to  charities,  etc. ;  exemption  under  such 
statute  being  determined  by  tlie  identity  of 
the  beneficiary,  and  not  by  the  purpose  of  the 
transfer.— In  re  Miller's  Estate,  178  N.  Y,  S. 
554. 

<S=3879(1)  (N.Y.Sur.)  Where  grantor  in  trust 
deed  reserves  right  to  revoke  9ic  deed  an^  ter- 
minate the  trust,  the  transfer  is  subject  to  the 
operation  of  the  statute,  which  provides  for 
taxation  of  transfers  made  in  contemplation  of 
death,  or  intended  to  take  effect  in  possession 
or  enjoyment  at  death.— In  re  Miller's  Estate, 
178  N.  Y.  S.  554. 

<®=»886«/2  (N.Y.Sur.)  The  provision  of  Tax 
Law,  i  230,  that  when  property  is  transferred 
and  the  rights  and  interest  of  the  transferees 
are  dependent  upon  contingencies  or-  condi- 
tions defeating  or  abridging  them,  a  tax  shall 
be  imposed  upon  the  transfer  at  the  highest 
rate  possible  on  the  happening  of  any  of  the 
contingencies  or  conditions,  has  reference  to 
present  contingencies  or  conditions,  and  not 
to  remotely  possible  contingencies.— In  re  Up- 
john's  Estate,  178  N.  Y.  S.  686. 

Wiiei^  testator  directed  that  the  income  of 
one -half  of  hia  residuary  estate  should  be  paid 
to  his  wife  for  life,  and  at  her  death  to  various 
named  benefioiaries  during  the  life  of  a  cer- 
tain grandnephew,  and  upon  the  death  of  the 
wife  and  graodnephew  half  of  the  residue  to  be 
giren  to  certain  inatitntions,  which,  under  Tax 
Law,  §  221,  were  exempt  from  the  payment  of 
a  transfer  tax,  and  in  case  of  dissolution  4>e- 
fore  the  bequests  became  effective,  or  if  any 
of  the  institutions  should  become  legnUy  in- 
competent to  take,  their  •bequests  to  go  to 
others,  the  posaibility  that  all  of  the  chad- 
table  corporations  wo«ld  be  unable  to  take 
at  the  time  the  bequest  should  become  effective 
held  too  remote  to  become  present  contingen- 
cies or  conditions,  within  section  230. — Id. 
«=»895(6)  (N.Y.Sur.)  The  transfer  tax  apprais- 
er, in  reporting  the  value  of  decedent's  estate, 
should  have  deducted  from  value  of  assets  as 
found  a  sum  sufficient  to  liquidate  claims  for 
$900,000  and  for  $50,000,  on  both  of  which 
suit  had  been  brought,  and  on  the  smaller  of 
which  judgment  for  the  full  amount  had  been 
recovered;  if  the  recovery  on  the  larger  claim 
is  less  than  the  amount  set  apart  by  the  ex- 
ecutor to  pay  it,  the  state  comptroller  may 
move  to  fix  the  tax  on  the  sum  thus  saved  the 
estate,  with  interest. — In  re  Sielcken's  Estate, 
178  N.  Y.  S.  3U4. 


«ss>89^7)  (N.Y.Sur.)  Inheritance  taxes  oaid  to 
foreign  states  shovld  be  deducted  from  the  leg- 
acies that  are  taxed  in  such  state,  and  mic 
from  the  gvosa  estate  aa  an  expense  of  adnun- 
iatration;  and  wbere  the  order  fixing  the  tax 
does  not  specifically  state  the  amount  on  each 
legacy,  the  tax  should  be  deducted  from  the 
respective  legacies  in  proportion  to  the  amount 
transferred  to  each  taxable  legatee.— In  xe  Gul- 
teraa'  Estate,  178  N.  Y.  S.  sS. 
«s:>897  (N.Y.Sur.)  Under  the  Tax  Law,  f  221a, 
providing  that  remainders  shall  be  taxed  a.t  the 
highest  rate  possible  under  any  contingency^ 
where  decedent  gave  his  widow  a  life  estate  in 
Mb  residuary  estate,  and  provided  for  division 
of  the  remainder  among  cniMren,  but  authoriz- 
ed tlie  trustees  in  their  discretion  to  pay  the 
widow  any  part  of  the  principal,  the  trustees 
may  pay  over  to  the  widow  the  entire  residu- 
ary estate,  and  the  remainder  should  be  added 
to  the  value  of  her  life  estate  to  determine  the 
rate  of  transfer  tax.->In  re  Ho^and's  Estate. 
178  N.  Y.  S.  368. 

<S=»900(1)  (N.Y.Sur.)  On  review  of  the  order 
of  the  transfer  tax  appraiser  in  proceedings 
to  fix  transfer  tax  on  the  estate  of  a  decedent, 
the  surrogate  is  without  power  to  construe  her 
will  and  determine  whether  legacies  are  charged 
on  the  realty.— In  re  Ilhodes'  Estate,  178  X.  Y. 
S   782 

^9o6(^  (N.  Y.  Bur.)  Where  an  erroneous 
transfer  tax  order  has  been  imposed  on  the 
estate  of  a  deceased  person,  the  executor  of 
the  estate  is  not  limited  to  faia  remedy  by  ap- 
peal to  obtain  relief,  but  may  have  the  order 
modified  on  motion.— In  re  Preston*a  Estate, 
178  N.  Y.  S.  447. 

e=>9(H)(3)  (N.Y.Bur.)  The  Surrogate's  Court, 
on  motion  by  beneficiaries  under  a  will  to  va- 
cate for  want  of  jurisdiction  the  court's  prior 
void  order,  fixmg  the  collateral  inheritance  tax 
OB  the  property  passing  to  them  under  the 
will,  is  not  concerned  with  the  fact  that  the 
4»eneficiaries  cannot  recover  the  maney  paid  to 
the  state  pursuant  to  the  void  order.— In  re 
Tucker's  Estate,  178  N.  Y.  S.  446. 

TELEGRAPHS  AND  TELEPHOHES. 

See  Landlord  and  Tenant,  '•s:»2;61. 

TENAiyCY  IN  COMM0N. 

See  Descent  and  Distribution,  ^=:»12 ;  Perpetui- 
ties, ^     "" 


n.  XVTUAS^   mOHTA,    JMTTZES,    AKI> 
IJABIUTIES  OF  COT£lf AJIT8. 

^=»ld(5)  (N.Y.Sup.)  One  tenant  in  common 
cannot  purchase  an  outstanding  claim  or  title 
to  the  exclusion  of  his  cotenant,  and  such  pur- 
chase is  presumed  to  be  for  the  benefit  of  ail; 
hence,  where  a  tenant  in  common,  for  the  pur- 
pose of  cutting  off  the  interest  of  an  infant  co- 
tenant,  allowed  the  premises  to  be  sold  on 
mortgage  foreclosure,  and  bought  the  same  in 
through  a  third  person,  such  tenant  in  common 
will  be  compelled  to  hold  the  outstanding  title 
for  the  benefit  of  the  infant  cotenant,  who  diil 
not  acquiesce,  upon  the  Infant's  contribution  of 
hoi-  share  of  all  lawful  expenditures.— Rider  v. 
Phillips,  178  N.  Y.  S.  142. 
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«=»38<9  (N.Y.Sqp.)  Ib  a  suit  by  an  infant  ten- 
ant in  common  against  htr  eotenant  and  one 
who  purehawd  the  common  property  on  fore- 
closure  of  a  mortgage,  evidence  keid  to  show 
that  the  eotenant  waa  the  real  owner  of  the 
property,  and  that  he  consented  to  forecloeure 
of  the  mortgage  for  the  purpose  of  cutting  off 
the  infant  tenants  interest,  buying  it  in 
through  a  third  person.— Bider  t.  Phillips,  178 
N.  YTS.  142. 

THEATEfIS  AND  SHOWSL 

See  Injunction.  ^s»77,  96,  101;  Master  and 
Servant,  ^oSdd. 

C=s>3  (N.Y.Snp.)  Under  Greater  Kew  York 
Charter,  §  1472,  and  section  1473,  as  amended 
by  I41WS  1914,  c.  475,  the  eiying  of  an  operatic 
performance  in  the  city  of  New  York  is  a  privi- 
lege which  can  be  exercised  only  by  those  who 
have  procured  license  to  do  so  from  the  commis- 
sioner of  licenses ;  the  power  to  revoke  such  li- 
censes being  pJaoed  by  section  1476  in  the  courts 
of  record  of  the  city.— Star  Opera  C5o.  v.  Hylan, 
178  N.  y.  S.  179. 

TIME. 

See  Associations,  C>b»18 j  Bills  and  Notes,  ^s» 
489;  Discovery,  Q=9»58;  Eminent  Domain, 
^s^'lSS;  Jury,  ^=^25;  Mandamus,  ^=9143; 
Sales,  ^=»28d;  Venue,  «=:>63. 

TORTS. 

See  Corporations,  ^=9310 ;  False  Imprisonment, 
^=s>13;  Injunction,  ^=:»96;  Libel  and  Slan- 
der, ^=»10-120;  Municipal  Corporations,  «=» 
734-621;  Negligence,  «=»32-89;  Trover  and 
ConvM^ion. 

TRADE^MARKS  AND  TRADE-NAMES. 

IV.  INFRINGKMEHTAKP  UNFAIB 

coxrxTmoML 

(A)  inrtkmt  Constitutes  iBfria^emcmt. 

^=»57  (N.Y.Sup.)  Though  there  are  differences 
in  names,  etc.,  the  simiiarlty  between  plaintiff's 
earlier  trade-mark  and  defendants'  trade-mark 
is  no  less  objectionable  because  its  separate  fea- 
tures, when  examined  in  detail,  are  not  found 
to  be  copies  of  corresponding  features  of  plain- 
tiffs trade-mark.— Frevert  Machinery  Co.  v. 
Hollander  Machinery  Co.,  178  N.  Y.  S.  161. 

It  is  not  necessary,  to  constitute  infringe- 
ment, that  every  element  of  a  trade-mark  be 
appropriated,  or  that  trade-mark  be  completely 
copied ;  the  test  being  whether,  taking  into  ac- 
count the  resemblances  and  differences,  the  for- 
mer are  so  marked  that  the  ordinary  purchaser 
is  likely  to  be  deceived  thereby.— Id. 

It  is  no  defense  to  a  motion  to  enjoin  use  of 
any  imitation  of  plaintiff's  trade-mark  and  la- 
bel, etc.,  that  there  is  no  j^roof  that  any  one  had 
been  deceived  by  the  similarity  in  the  two 
trade-marks:  liability  to  deception  being  suffi- 
cient ground  for  injunction.— Id. 
C=>58  (N.Y.Sup.)  Where  design  of  plaintiff's 
trade-mark  on  new  and  secondhand  machinery 
was  identical  with  defendants'  trade-mark  on 
secondhand  machinery  adopted  over  ten  years 
later,  and  court  is  satisfied  that  the  devices 
used  are  identical   and   that   the  character  of 


type,  words  used  and  araangemtnta  of  words 
are  almost  identical  in  both  trade-marks,  plain- 
tiff is  entitled  to  restrain  defendants,  its  com- 
petitors, from  wsiiig  any  isnitation  of  its  trade- 
mark and  labet— Frevert  Machinery  Co.  v.  Hol- 
lander Machinery  Co.,  178  N.  Y.  S.  151. 

TRADE  SECRETS. 

See  Injunction,  ^=:»56,  136. 

TRADE  UNIONS. 

See  Injunction,  «s»101,  228 ;  Master  and  Serv* 
ant,  «e3»889. 

TRADING  WITH  THE  ENEMY  ACT. 

See  War,  ®=>12,  29. 

TRAINING  SCHOOLS. 

See  Infants,  «=s>16;  Mandamus,  «=»172^ 

TRANSFER  TAX.. 

Sm  Taxation,  «s»867-900. 

TREASON. 

See  Criminal  Law,  ^3»260. 

TRESPASS. 

See  Arrest,  «s>63,  64  *  Carriers.  «=»286;  False 
Imprisonment,  ^=^13 ;  Navigable  Waters,  ^s=> 
22,  26 ;  Schools  and  School  Districts,  ($=»106. 

TRIAL 

Bee  Costs;  Criminal  Law,  «b»741-829;  £vi> 
denoe,  ^=»590;  Jary;  New  Trial;  Venue. 

For  trial  of  particular  actions  or  proceedings, 
eee  also  the  rarions  specific  topics. 

For  review  of  rulings  at  trial,  see  Appeal. 

HI.  COURSB  AHB  OOMDUCT  OF 

^=9^(13)  (N.Y.Sup.)  Defendants'  answer,  ad- 
mitting every  allegation  of  the  eoa^plainl^  ex- 
cept the  conclusion  that  a  certain  balance  was 
due,  raised  no  Issue,  and,  having  pleaded  conn- 
terdakis,  the  denial  of  defendants'  motion  to 
be  allowed  the  affirmative  with  the  jury  was 
error.— Dnkas  t.  Homessy  Realty  Co.,  178  N. 
Y.  8.  420. 

^=s»26  (N.Y.Sup.)  In  aetioD  for  breadi  of  war^ 
ranty  in  failing  to  dye  stnns  in  accordance  with 
contract,  where  plaintiffs  abandoned  an  incor- 
rect measure  of  damages,  and  undertook  to 
prove  the  difference  in  the  respective  market 
values  of  the  skins  as  they  were  and  as  they 
should  have  been,  though  the  allowance  of  plain- 
tiffs' amendment  to  conform  with  the  proofs 
may  have  been  proper,  defendants  should  have 
been  granted  an  adjournment  to  get  an  expert 
witness  to  meet  the  new  theory  of  damages. — 
MUler  V.  Windholtz,  178  N.  Y.  S.  4. 

V.   ARGUMENTS  AND  CONDUCT  OF 

^s>l09  (N.Y.Sup.)  The  practice  of  disposing  of 
cases  on  the  mere  opening  of  counsel  is  a  very 
unsafe  method  of  deciding  controversies,  where 
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there  ib  anythinf  to  decide,  and  cannot  be  re- 
sorted to  unless  coonsel  stating  the  case  to  the 
jury  deliberately  and  intentionally  states  or  ad- 
mits some  fact  that  in  any  yiew  of  the  case  is 
fatal  to  the  action.—Graybill  v.  Smadbeck,  178 
N.  Y.  S.  413. 

In  an  action  for  damages  for  false  repre- 
sentations made  in  sale  of  land,  where  the  com- 
plaint was  oral,  but  the  summons  bore  an  in- 
dorsement, "Fraud  in  obtaining  moneys  upon 
false  and  fraudulent  representations/'  and  bill 
of  particulars  detailed  defendant's  false  repre- 
sentationsj  Tteld,  that  it  was  erroneous  to  non- 
suit plaintiff  on  the  opening  of  her  counsel. — Id. 

VI.   TAXING   CASE   OR   QUEBTIOH 
FROM  JURY. 

(G)  Dlamlaaal  or  Nonsuit. 

^=s>l59  (N.Y.Sup.)  Plaintiff's  failure  to  prove 
a  contract  alleged  as  the  basis  of  his  cause  of 
action  should  have  entailed  dismissal  of  his 
complaint  on  defendant's  motion  at  the  close 
of  his  case.— Ansin  y.  Kaufmann,  178  N.  Y.  S. 
702. 

Vn.   INSTRUCTIONS  TO  JURY. 

CD)   AppllcabllltT-   to    Pleadlnsa   and    BtI- 
denoe. 

€=>25 1  (2)  (N.Y.Sup.)  In  action  for  damages  for 
libel,  court  erred  in  submitting  to  the  jury  the 
question  of  {privilege,  where  it  had  not  been 
pleaded  or  raised  on  the  trial  in  a  proper  way. 
-Clark  V.  Variety,  178  N.  Y.  S.  &8. 
<3=>253(3)  (N.Y.Sup.)  In  action  for  false  im- 
prisonment and  malicious  prosecution  against 
clcfendant,  owner  of  public  bathing  establish- 
ment on  seashore,  who  had  caused  plaintiff's 
arrest  for  trespassing  upon  and  erecting  tent 
on  land  in  front  of  defendant's  bathhouse,  in- 
struction that  plaintiff  had  a  right  to  erect  and 
maintain,  tent  against  defendant  s  protest,  which 
instruction  lost  sight  of  defendant's  paramount 
right,  as  riparian  owner,  of  access  to  and  from 
sea  held  erroneous.— Johnson  v.  May,  178  N. 
Y.  S.  742. 

Tin.   OUSTODT,  CONDUCT  AND  DE- 
LIBERATIONS OF  JURY. 

^=9305  (N.Y.Sup.)  An  officer  of  the  Surro- 
gate's Court  should  not  have  gone  into  the 
jury  room  to  pay  their  fees  to  a  Jury  delib- 
erating on  the  issue  of  undue  influence  in  a 
will  case;  it  being  important  that  none  should 
have  access  to  the  jury  for  any  purpose,  save 
as  directly  ordered  by  the  court.— In  re  Woods, 
178  N.  Y.  S.  573. 

^=>3I5  (N.Y.Sup.)  In  action  for  conversion, 
where  evidence,  as  to  quantity  and  value  was 
uncontradicted  and,  plaintiff  was  entitled  to  a 
verdict  for  the  entire  amount  of  such  value  or 
nothing,  verdict  for  a  smaller  sum  indicated  a 
mistake  or  compromise  and  cannot  be  sustain- 
ed.—Deitelbaum  V.  Harrison  &  Meyer,  178  N. 
Y.  S.  388. 

IX.   VERDICT. 

(A)  General  Verdict. 

®==>337  (N.Y.Sup.)  In  action  against  sewer  con- 
tractor for  death  of  boy,  who  fell  off  coffer- 
dam, where  court  instructed  jury  that  contrac- 


tor was  not  liable  if  the  boy  had  a  right  to  be 
on  cofferdam,  since  in  such  case  contractor 
could  not  have  kept  him  off,  and  farther  charr- 
ed that  contractor  was  not  liable  if  boy  had 
no  right  on  cofferdam,  since  in  such  case  be 
would  have  been  a  trespasser,  verdict  for  plain- 
tiffs was  contrary  to  law  of  case  as  charged 
by  court;  such  instructions  being  tantamomnc 
to  direction  to  find  for  contractor. — Shalata  v. 
Rodgers,  178  N.  Y.  S.  494. 

X.  TRIAI.  BY  COURT. 
(A)  Hearlnar  and  Deternainatton  of  Canae. 

«=»370(3)  (N.Y.Sup.)  The  court,  in  granting  de- 
fendant s  motion  to  frame  issues  raised  by 
counterclaim  and  reply,  went  too  far  in  prond- 
Lng  for  the  trial  of  issues  that  were  not  raised 
by  the  reply  to  the  counterclaim,  but  by  the 
denials  of  the  defendant  of  the  aJlegations  of 
the  complaint.— Lord  Electric  Co.  ▼.  Oak  Realty 
Co.,  178  N.  Y.  S.  709. 

TROVER  AND  CONVERSION. 

See  Arrest,  ^=>18,  36;  Brokers,  ^s»36b  38; 
Discovery,  «=3>47;  Trial,  «=:>315. 

n.  ACTIONS* 
(A)  RIarlftt  of  Aetlon  and  Defenses. 

^=»I5  (N.Y.Sup.)  PlalntiiTs  right  to  recover 
for  a  conversion  of  property  depends  on  title 
being  in  him,  and  is  not  aided  by  casting  doubt 
on  its  ownership  by  others.-^alisbar7  t.  Se- 
gal, 178  N.  Y.  S.  599. 

(C)  Evidence. 

^=940(1)  (N.Y.Sup.)  In  action  against  cement 
contractor  for  conversion  of  tarpaper,  evidence 
held  insufficient  to  sustain  verdict  for  plaintiff. 
— Deitelbaum  v.  Harrison  &  Meyer.  ITO  N.  Y. 

S.  388. 

TRUST  DEEDS. 

See  Mortgages. 

TRUSTS. 

See  Assignments  for  Benefit  of  Creditors.  ^=> 
197:  Courts,  ^=>201,  480;  Parent  and  Child. 
^=»3;  Perpetuities,  ^=>4,  6:  Taxation,  $=» 
867,  879;  WiUs,  «&=>506,  524,  533.  652,  587, 
634,  680,  684,  732,  853,  866. 

I.   CREATION,   EXISTEirCE,   AHD  VA- 

UUITV. 

(A)  Bjcpre»«    Tmsta. 

(&s>2t(2)  (N.Y.Sur.)  Unaided  by  Personal 
Property  Law,  |  12,  as  to  charitable  trusts, 
a  trust  to  divide  $500  income  among  testator's 
poor  relations  selected  by  the  execntors  and 
trustees,  is  void,  because  the  beneficiaries  are 
too  indefinite  and  uncertain.— In  re  MoUcr's 
Estate,  178  N.  Y.  S.  682. 

U.  CONSTRUCTION    AND  OPERA- 
TION. 
(A)   In  General. 

(g:=:»ll2  (N.Y.Sup.)  Trust  deed  will  be  con- 
strued according  to  intention  of  donor.— Street 
v.  Post,  178  N.  Y.  S.  531. 
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(B)   Batate   or  In tereat  of  Trustee  and  of 
Cestui  ^ue  Truat. 

<e=»l40(l)  (N.Y.Sop.)  Where  trust  deed  for 
l>enefit  of  wife,  provided  for  termination  of  trust 
and  delivery  of  capital  of  trust  fund  to  hus- 
band, or,  if  deceased,  his  personal  representa- 
tive or  person  entitled  thereto  under  will,  the 
trust  funds,  on  wife's  death,  after  husband  had 
died  intestate,  reverted  to  husband's  estate.— 
Street  v.  Poet,  178  N.  Y.  S.  531. 

m.  APPOXNTMEirr;  qxtai.ifioa- 

TION,  AND  TENURE  OF 
TRUSTEE, 


>I59  (N.Y.Sur.)  In  view  of  Code  Civ.  Proc. 
former  section  2S20  and  present  section  2&41, 
section  2564,  making  nonresident  aliens  incom- 
petent to  act  as  testamentary  trustees,  is  inap- 
plicable to  testmentary  trustees  appointed  un- 
der the  will  of  a  nonresident  probated  within 
the  county.— In  re  YuilVs  Estate,  178  N.  Y.  S, 

€==>'l6l  (N.Y.Sur.)  Code  Civ.  Proc  H  2472- 
2771,  requiring  testamentary  trustees  to  give 
bonds  and  file  oaths  of  office,  etc.,  is  inappli- 
cable to  trustees  appointed  under  the  wills  of 
nonre8ident8.~In  re  YuiU's  Estate,  178  N.  Y. 
S.  871. 

^==>I66(1)  (N.Y.Sup.)  Where  will  fixed  compen- 
sation of  testamentary  trustee,  and  forbade  fur- 
ther compensation,  his  receipt  of  large  amount 
as  a  commission  and  as  a  secret  profit  on  sale 
of  stock  of  trust  estate,  and  his  retention  there- 
of for  eight  years,  and  until  a  motion  to  re- 
move him  as  trustee,  and  his  refusal  then  to 
pay  interest  thereon,  was  a  dereliction  of  duty, 
and  his  repayment  of  amount  to  estate  then 
(lid  not  so  palliate  original  wrong  as  to  justify 
the  court  in  either  approving  or  overlooking  it 
—Gould  V.  Gould,  178  N.  Y.  S.  37. 
€=s»l66(2)  (N.Y.Sup.)  Where  whole  scheme  of 
will  showed  testator's  express  insistence  that 
estate  should  be  divided  into  six  separate  trusts, 
and  codicil  repeated  direction  that  such  shares, 
accounts,  and  transactions  pertaining  thereto 
should  be  kept  entirely  separate  and  never 
mingled,  absolute  and  continued  refusal  of  one 
of  the  testamentary  trustees,  who  practically 
controlled  entire  estate,  to  carry  out  such  direc- 
tion, is  legal  ground  for  his  removal.— Gould 
V.  Gould,  178  N.  Y.  S.  37. 

In  action  by.  executors  and  testamentary  trus- 
tees for  an  accounting  and  court's  approval  of 
their  acts,  in  which  all  necessary  parties  are 
served  with  summons  and  complaint,  and  had 
notice  of  a  motion  to  remove  a  trustee  and  ap- 
peared thereon,  court  had  jurisdiction  to  enter- 
tain motion,  and  should  grant  it,  where  it  sat- 
isfactorily appears  that  such  trustee  had  con- 
tinuously mingled  trust  funds  with  his  own,  and 
used  them  as  his  own  property,  contrary  to  di- 
rection of  will,  and  was  entirely  ignorant  of,  or 
defiant  of,  principles  governing  administration 
of  truat  funds.— Id. 

^=»I67  (N.Y.Sup.)  In  action  by  executors  and 
testamentary  trustees  for  an  accounting  and 
court's  approval  of  their  acts,  in  which  all  nec- 
essary parties  are  served  with  summons  and 
complaint,  and  had  notice  of  a  motion  to  re- 
move a  trustee  and  appeared  thereon,  court  had 
jurisdiction  to  entertain  motion.— Gould  v. 
Gould,  178  N.  Y.  S.  37. 


In  action  by  executors  and  trustees  under  a 
will  against  all  parties  interested  in  estate  for 
an  accounting  and  court's  approval  of  their 
acts,  with  motion  by  certain  interested  parties 
for  removal  of  a  trustee,  where  two  defendants, 
remaindermen  and  daughters  of  such  trustee, 
though  legally  served  with  process,  did  not  ap- 
pear, one  being  out  of  the  jurisdiction  and  the 
other  appearing  only  specially,  it  was  not  nec- 
essary to  serve  them  with  a  notice  of  a  motion 
in  the  action  to  remove  their  father  as  trustee, 
-Id. 

Executors  and  testamentary  trustees,  whose 
executorial  duties  had  been  completely  per- 
formed before  their- action  in  the  Supreme  Court 
for  an  accounting  and  court's  approval  of  their 
acts,  making  all  interested  parties  defendants, 
could  not  complain  that  papers  therein,  moving 
for  removal  of  one  of  such  trustees,  showed  that 
he  had  not  ceased  to  act  as  executor,  and  that 
Supreme  Court  had  no  jurisdiction  to  revoke 
lettM^  testamentary,  as  there  was  no  necessity 
for  a  decree  separating  his  duties  as  executor 
and  as  trustee,  and  as  Supreme  Court  has  ju- 
risdiction concurrent  with  that  of  the  Surro- 
gate's Court.— Id. 

Real  Property  Law,  1 112,  and  Code  Civ.  Proc. 
I  768,  relating  to  removal  of  trustees,  etc..  are 
permissive,  and  not  exclusive,  and  nothing  there- 
in prohibits  the  removal  of  a  testamentary  trus- 
tee on  motion  in  his  action  for  an  accounting, 
etc.,  as  power  of  court  to  act  comes  fi;om  Con- 
stitution, specifically  granting  "general  jurisdic- 
tion in  law  and  equity."— Id*. 
<S=5>I69(1)  (N.Y.Sup.)  In  trustee's  action  to 
pass  his  accounts  and  to  be  permitted  to  retire 
from  the  trusteeship,  the  appointment  of  an 
individual  as  substituted  trustee,  instead  of 
the  trust  company  which  some  of  the  defend- 
ant beneficiaries  requested  court  to  appoint  in 
their  admissions  of  service,  was  not  an  abuse 
of  discretion,  where  beneficiaries  did  not  ap- 
pear, and  did  not  present  affidavit  stating  rea- 
sons for  propriety  of  appointment  of  trust 
company,  since,  if  important,  attitude  of  all 
defendants  should  have  been  made  matter  of 
record.— Powers  v.  Powers,  178  N.  Y.  S.  297. 

nr.   MANAGEMENT  AND  DISPOSAL 
OF   TRUST   PROPERTY. 

«=5>2I7(4)  (N.Y.Sup.)  Where  a  will  creating  a 
trust  after  authonzinz  the  trustee  to  sell  and 
invest  the  proceeds  of  securities  as  it  shall  in 
the  exercise  of  a  sound  discretion  deem  for  the 
best  interest  of  the  estate,  expressly  declared 
that  the  trustee  should  not  be  limited  to  the 
usual  investments  of  trust  estates,  the  trustee 
was  authorized  to  invest  in  good  railroad  stocks 
a  portion  of  the  corpus  of  the  trust  which  it  re- 
ceived in  money.— In  re  United  States  Trust 
Co.  of  New  York,  178  N.  Y.  S.  125. 
^=>2I8(1)  (N.Y.Sup.)  A  testamentary  trustee, 
which  invested  funds  in  one  of  the  best  rail- 
road stocks,  held  not  liable  for  depreciation, 
though  it  retained  the  stock  for  a  considerable 
time  in  face  of  a  declining  market,  and  then  dis- 
posed of  it  at  much  less  than  the  price  paid.— 
in  re  United  States  Trust  Co.  of  New  York, 
178  N.  Y.  S.  125. 

Where  a  trustee  invested  trust  money  in  rail- 
road stock,  held  that,  when  the  stock  depreciat- 
ed and  the  investment  resulted  in  loss,  the  trus- 
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tee,  in  event  of  liability,  was  entitled  to  offset 
against  such  loss  sums  whidi  it  received  for  the 
sale  of  subscription  rights  appurtenant  to  tha 
stock.— Id. 

<3=»2I8(1)  (N.Y.Sup.)  Where  securities,  when 
they  came  to  a  trustee*  were  of  doubtful  and  un- 
certain value,  he  owed  only  the  duty  of  exercis- 
ing a  reasonable  judgment  and  good  faith  in 
administration  and  collection  of  the  same.— In 
re  Sbermaa,  178  N.  Y.  S.  104. 

Where  securities  received  by  trustee  were  of 
doubtful  value,  proof  of  their  value  at  some  time 
during  the  administration  of  the  trust  niist  be 
given,  when  it  is  sought  to  charge  the  trustee 
with  a  loss  daimed  to  have  resulted  from  his 
bad  faith  or  mismanagement  of  the  estate.— Id. 
^=s»23l(l)  (N.Y.Sup.)  A  testamentary  trustee 
mu»t  act,  not  only  for  the  benefit  of  the  trust 
estate,  but  also  in  such  a  way  as  not  to  gain  any 
advantage,  directly  or  indirectly,  except  such  as 
the  law  specifically  gives  him,  and  owes  an  un- 
divided duty  to  the  beneficiary,  and  must  never 
place  himself  in  a  position  wherein  his  personal 
interest  will  conflict  with  the  interest  of  the 
beneficiary.— Gould  v.  Gould,  178  N.  Y.  S.  37. 
^==>237  (N.Y.Sup.)  That  adult  remainder  bene- 
ficiaries, after  death  of  that  beneficiary  who 
was  to  receive  the  income  from  a  trust  for  life, 
executed  to  and  with  the  trustee  an  instrument 
assigning  to  it  their  interest  in  the  trust  fund 
upon  a  new  and  further  trust  specified,  etc., 
held  not  a  release  of  the  trustee's  liabiliiy  for 
making  an  improper  investment  of  trust  funds ; 
it  appearing  that  .the  trustee's  report  at  the 
time  of  the  assignment  concealed  the  loss  result- 
ing from  the  investment —In  re  United  States 
Trust  Co.  of  New  York,  178  N.  Y.  S.  125. 

V.  SXEOUnON  OF  TRUST  BY  TRVS*' 
T£E  OR  BY  OOtTRT. 

<@S3»272(3)  (N.Y.Sup.)  Where  trustee,  holding 
corporate  stock,  received  stock  dividend,  and  as 
Iwlder  of  stock  so  received  purchased  treasury 
stock  under  the  subscription  right  given  stock- 
holders, life  beneficiary,  under  holding  of  court 
that  stock  dividend  waa  income,  was  entitled, 
in  addition  to  the  stock  received  as  dividend,  to 
treasury  stock  purchased  by  trustee  as  holder  of 
dividend  stock,  upon  payment  to  trustee  of 
amount  trustee  pedd  therefor.-— In  re  Baldwin, 
178  N.  Y.  S.  108. 

«=»283(1)  (N.Y.Sup.)  Where  a  savings  bank  de- 
posit was  an  account  in  absolute  trust  for  plain- 
tiff for  the  balance  on  hand  at  depositor's  death, 
the  defendant,  depositor's  brother,  and  execu- 
tor of  depositor's  last  will,  had  no  claim  to  or 
against  said  account,  and  an  agreement  by 
and  between  plaintiff  and  defendant,  individual- 
ly and  as. executor,  to  divide  equally  such  bal- 
ance, defendant  having  bad  the  savings  bank 
book  in  bis  possession  for  some  time,  and 
plaintiff  not  having  been  notified  of  its  discov- 
ery, was  not  Just,  fair,  and  equitable,  and 
amounted  to  a  fraud,  and  should  be  set  aside. 
— Cherrie   v.  Reynolds,  178  N.  Y.  S.   339. 

VI.  ACOOTJNTING  AND  COBCPBITSA- 
TION  OF  TRUSTEE. 

<©==>305  (N.Y.Sup.)  In  action  by  surviving  tra»- 
teea  for  an  accounting  and  instmctions  as  to 
who  are  distributees  of  funds  created  by  two 
trust  deeds,  wherein  a  defendant,  as  trustee 


under  will  ol  one  who  had  a  power  of  appoint- 
ment conferred  by  sudi  deeds,  served  an  an- 
swer under  Code  Civ.  Proc.  §  521,  asking  aC- 
firraative  relief  against  all  other  delendanta, 
and  where  all  parties  interested  in  trust  deeds 
and  will  were  before  court,  ultimate  rights  of 
those  defendants  interested  among  themselves 
in  estate  n^ay  be  determined.— Maynard  v.  May- 
nard,  178  N.  Y.  S.  320. 

VU.  ESTABU8RMBNT   Ain>   EH- 
rORGBMEHT  OT  TmVBT. 

$s:»362  (N.Y.Sur.)  Where  cestui  que  trust,  aft- 
er his  remoTf^  as  executor,  has  ffled  objectioiw 
to  account  of  surviving  trustee,  wMcb  accfHiiic 
states  tbAt  cestui  que  trust,  while  acting  as 
executor,  misapplied  certain  funds  of  the  es- 
tate of  deceased,  held,  cestui  que  trust's  ap- 
plication to  compel  surviving  trustee  to  pay 
him  certain  income  from  the  trust  fund  w31  be 
denied,  with  leave  to  renew,  if  issues  raised  by 
objections  are  not  brought  on  for  hearing.— In 
re  Brown's  Estate,  178  N.  Y.  S.  831. 
«E»366(2)  (N.Y.)  Where  the  wiU  ga^e  to  the 
widow  the  use  of  a  legacy  for  life,  with  a  right 
to  uae  the  principal,  with  rcsnainder  over,  and 
the  legacy  was  paid  to  her  by  the  executors,  she 
became  the  trustee  fbr  the  benefit  of  the  re- 
maindermen and  executors  had  no  right  to  sue 
to  recover  possession  of  securities  represent- 
ing part  of  tile  legacy,  transferred  by  the  widow 
to  a  third  person,  whatever  right  of  action 
there  was  accruing  to  the  remaindermen.— 
Peck  V.  Smith,  125  N.  E.  91,  227  N.  Y.  228. 

TUBERCULOSIS. 

See  Animals,  ^ibs>35. 

UNFAIR  COMPETITION. 

See  Trade-Marks  and  Trade*Names,  ^=»57-58. 

UNITED  STATES  RAILROAD  ADMIN- 
ISTRATION. 

USURY. 

See  Courts,  «s>201. 

VENDOR  AND  PURCHASER. 

See  Brokers,  ^!3»8a;  Covenaou,  «=»100; 
Drains,  ^3=>88;  Judgment,  ^s»747;  Munici- 
pal Corporations,  ^=:»221 ;  Pleading,  ^=»34: 
Sales;  Specific  Ferformance,,  ^=^  17,  25. 
VSO;  Tenancy  in  Common,  ^s»19;  Trial,  ^=» 
109. 

VENUE. 

See  Drains,  «=3>32. 

m.  OHANOE  OF  TEHITB  OB  FLACB 
OF  TRIAI.. 

^cs>57  (N.Y.Sup.)  Under  Ood«  Civ.  Proc.  § 
987,  where  action  is  brought  in  wrong  coun- 
ty, the  court  has  power  to  change  the  pUc€ 
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of  trial,  althougb  no  demand  has  been  made.— 
CJoldfeder  v.  Greenberg.  178  N.  Y.  S.  581,  582. 
^=>63  (N.Y.Sup.)  Where  personal  injury  »ac- 
tion  was  brought  in  Westchester  county*  by 

fdaintiff  residing  in  Bronx  eounty,  against  de- 
endant  residing  in  Kings  county,  and  defend- 
ant served  notice  under  Code  Oiv.  Proc.  §  98(1, 
demanding  that  place  of  trial  be  changed  to 
Kings  county,  but  negiectod  to  foUow  this  up 
by  serving  notice  of  motion  to  change  the 
place  of  trial,  but  subsequently  did  serve  such 
notice  of  motion,  it  was  error  to  deny  the 
motion  on  the  ground  that  it  was  not  made 
in  time;  the  statute  being  directory  merely, 
and  the  action  being  brought  in  the  wrong 
county  under  section  d84.--Goldfeder  v.  Green- 
berg, 178  N.  Y.  S.  581,  582. 


VERDICT. 

See  Trial,  <8s»337. '. 

VERMIN. 

See  Landlord  and  Tenant,  «93>125,  171. 

VETERINARY. 

See  Animals,  ^s»35. 

WAR. 

See  Criminal  Law,  ^=s>250 ;  Injunction,  <S=»77 ; 
Sales,  <S=»89,  172.  218. 


>I2  (N.Y.Sup.)  All  alien  enemy  property  in 
the  United  States  during  the  war,  inclndiag 
choses  in  action  as  well  as  tangible  property, 
is  subject  to  seisure  and  confiscation  when  so 
directed  by  Congress,  as  in  the  Trading  with 
the  Enemy  Act  (U.  S.  Comp.  St  1918,  g§ 
3115^a--3115i4j>.— Streb  v.  Chatham  &  Phe- 
nix  Nat.  Bank  of  the  City  of  New  York,  178 
N.  Y.  S.  309. 

The  Alien  Property  Custodian,  acting  under 
the  Trading  with  the  Enemy  Act  (U.  S.  Comp. 
St.  1918,  §1  8115i4a-^115^j),  in  adjudging 
that  a  corporation's  property  belonged  to  alien 
enemies  and  demanding  possession,  and  serv- 
ing a  copy  of  demand  on  defendant  bank,  hold- 
ing a  deposit  made  by  individual  plaintiff  in 
name  of  corporation,  which  refused  compliance 
therewith^  was  a  part  of  prosecution,  and 
where  plamtiif  sued  to  recover  deposit  pending 
a  libel  in  the  federal  court  by  Alien  Property 
Custodian  to  determine  ownership  of  the  fund 
in  suit,  defendant's  motion  under  Banking 
Law,  §  113,  to  interplead  Alien  Property  Cus- 
todian would  be  denied,  with  leave  to  serve  an- 
swer after  determination  of  pending  libel. — ^Id. 
^=:929  (N.Y.Sup.)  All  alien  enemy  property  in 
the  United  States  during  the  war,  including 
choses  in  action  as  well  as  tangible  property, 
is  subject  to  seizure  and  confiscation  when  so 
directed  by  Congress,  as  in  the  Trading  with 
the  Enemy  Act  (U.  S.  Comp.  St.  1918,  $S 
3115%a-3115%j),-Streb  v.  Chatham  &  the- 
nix  Nat.  Bank  of  the  City  of  New  York,  178 
N.  Y.  S.  309. 

WARDEN. 

See  Prisons,  ^s>ll. 


WAREHOUSEMEN. 

See  Sales,  ^=5>162. 

WATERS  AND  WATER  COURSES. 

See  Canals;   Drain* ;  Evidenoe,  ^s»23;  Navi- 
gable Waters. 

IX.   PUBLIC  WATER  SUPPLY. 
<A)  B*mMitle  MAd  MsnlenMa  PsrpWea. 

^:::>2€S(1)  (N.Y.Sup.)  A  vate  or  charge  for  sup- 


plying water,  not  based  on  the  amount  consum- 
ed, but  determined  with  reference  to  the  dimen- 
sions, value,  exposure,  use,  etc.,  of  a  building, 
is  a  tax;  bat,  where  the  charge  depends  upon 
the  amount  used,  the  transaction  is  a  voluntary 
parchase.->Pine8  ▼.  Traktman,  178  N.  Y.  S.  90. 
^cs>Q03(U)  (N.Y.Sup.)  Where  unpaid  water 
charges  for  which  premises  were  liable  amounted 
to  less  than  $16,  foreclosure  should  not  be  de- 
creed; but  t»e  city  of  New  York,  in  wbfeh 
the  premises  were  located,  should  proceed  in  tite 
manner  indicated  by  Greater  New  Xork  Charter, 
i  1017.  under  which  the  lien  of  the  water  charg- 
es will  continue  as  a  valid  lien,  etc— Pines  T. 
Traktman,  178  N.  Y.  S.  90. 

WATER  WAGONS. 

Sec  Street  Railroads,  ^;=»99. 

WEARING  APPAREL 

See  Wills,  <S=35e5. 

WILLS. 

See  Conversion,  ^s»3;  Descent  and  Distribu- 
tion ;  Executors  and  Administrators ;  Husband 
and  Wife^  <5»14j  Mortgages,  ^=>11 ;  Perpetu- 
ities, <g=»4.  6 ;  Taxation,  «=a867,  886]^,  895, 
897,  900 ;  Trial,  <»=»305 ;  Trusts,  «S=>21,  166, 
167,  217,  231.  *  .  '        ' 

I.   NATURE  AMD  KATBirr  OF  TESTA- 
MENTABT  POWER. 

^ss>2  (N.Y.Sur.)  Where  a  testator,  domiciled  in 
Australia,  left  personal  property  in  this  country, 
the  ultimate  disposition  of  that  property  is 
governed  by  the  law  of  Australia.— In  re  Yuill's 
Estate,  178  N.  Y.  S.  871. 

XV.  REQUISITES    AND    VAUDITT. 
(F)  Miiitalce,  Undne  Inflveitce,  and  Fraud. 

<d=»  166(1)  (N.Y.Sup.)  Evidence  held  not  to 
justify  finding  that  testatrix's  will  was  exe- 
cuted under  undue  influence  of  a  sister-in-law, 
nephews,  and  a  niece,  resident  in  the  same 
city,  whom  she  preferred  to  the  exclusion  of 
other  nonresident  nephews.— In  re  Woods,  178 
N.  Y.  S.  573. 

(G)  Revocation  and  Revival. 

^=s»l75  (N.Y.Sur.)  Where  testatrix  had  execut- 
ed duplicate  wills,  and  it  appeared  that  one  of 
the  duplicates  had  been  in  decedent's  posses- 
sion, but  could  not  be  found,  upon  the  offer  of 
the  other  for  probate  it  will  be  presumed  that 
the  will  bad  been  destroyed  by  testatrix  anieoo 
revocandi.— In  re  Field's  Will,  178  N.  Y.  8.  778w 
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V.  PROBATE,  E8TABIiI8HBi£NT» 

ANB   ANNVUfENT. 

(A)    Probate   and  Relocation   In   G'eneral. 

^s»207  (N.r.SarO  Where  testatrix  has  execut- 
ed duplicate  wills,  one  of  such  duplicates  can- 
not be  probated,  unless  the  other  is  produced  or 
its  absence  satisfactorily  explained.—In  re 
Field's  WiU,  178  N.  Y.  S.  778. 

(K)  Jorisdiotton»  ItlnUtations,  and  I^acUee. 

^=s>26l  (N.Y.Sur.)  An  unexplained  failure  of 
one  who  signed  a  waiver  of  citation  to  make 
application  to  vacate  decree  admitting  will  to 
probate  until  one  year  after  date  of  decree, 
not  only  creates  a  presumption  that  he  was 
not  deceived  when  he  sii^ned  the  waiver,  but 
shows  laches  necessitating  denial  of  applica- 
tion.—In  re  Romano's  Estate,  178  N.  Y.  S. 
685. 

(G)  Petitions,   Objections,   and    Pleadlnars- 

«=»277  (N.Y.Sur.)  Objections  to  probate  of  a 
will,  which  controvert  none  of  the  allegations 
of  the  petition,  and  which  are  insufficient  to 
defeat  probate,  even  if  taken  to  be  true,  do  not 
comply  with  Code  Civ.  Proc.  §  2519,  and  should 
be  stricken  out.— In  re  Diehl's  Estate,  178  N. 
Y.  S.  684. 

Objections  to  the  probate  of  a  will  are  to 
be  treated  according  to  the  rules  governing 
other  pleadings. — Id. 

(li)   Fees    and    Costs. 

^s»405  (N.Y.Sup.)  Where  the  executor  who 
was  a  party  to  the  fraudulent  execution  of  a 
will,  presented  it  for  probate,  it  was  an  abuse  of 
discretion,  under  Code  Civ.  Proc.  §  2746,  for 
the  surrogate  to  impose  the  costs  upon  the  es- 
tate, though  probate  was  denied.— In  re  Mar- 
shaU's  Will,  178  N.  Y.  S.  711. 

VI.   COnSTRUCTION. 

(A)  General    Rnles. 

^=»439  (N.Y.Sur.)  It  is  a  primary  canon  in 
the  construction  of  wills  that,  if  the  provisions 
are  subject  to  construction,  the  manifest  intent 
of  testator,  and  not  any  rule  of  construction, 
governs  when  they  come  in  conflict— In  re 
Hillis.  178  N.  Y.  S.  34a 

^=s>439  (N.Y.Sur.)  In  construing  a  will,  inten- 
tion of  testator,  as  expressed  in  will,  governs. 
—In  re  Davis'  Estate,  178  N.  Y.  S.  550. 
^=^440  (N.Y.Sur.)  In  construing  a  will,  guess- 
es at  testator's  intent  will  not  be  indulged,  but 
the  intention  must  be  clear  from  the  words  of 
the  will.— In  re  Ilillis,  178  N.  Y.  S.  .^48. 
^:=»440  (N.Y.Sur.)  All  rules  of  construction  of 
wills  are  subordinate  to  the  primary  canon  of 
oonstniction    that   the   intent,   to    be   collected 
from  the  whole  will,  must  prevail.— In  re  Reyn- 
olds' WiU,  178  N.  Y.  S.  821. 
^=»44l   (N.Y.Sur.)  The  plain  and  unambiguous 
words  of  the  will  must  prevail  over  a  doubtful 
construction,  based  on  the  situation  or  circum- 
stances of  the  testator  or  of  the  estate. — In  re 
Davis'  Estate,  178  N.  Y.  S.  550. 
®=»449  (N.Y.Sur.)  There  is  a  presumption  of 
law  that  testator  did  not  intend  to  die  intestate 
as  to  any  portion  of  his  property,  and  that  con- 


struction which  will  prevent  total  or  partial 
intestacy  is  to  be  preferred. — In  re  Hillis,  178 
N.  Y.  S.  348. 

^=:»449  (N.Y.Sur.)  The  court,  in  construing  a 
will,  will  favor  a  construction  that  will  avoid 
intestacy,  but  in  so  doing  will  not  go  to  the  ex- 
tent of  refusing  to  give  effect  to  the  testator's 
plain  language,  and  of  adding  a  sulMtantial 
clause  to  the  will.— In  re  Davis'  Estate,  178  N. 
Y.  S.  550. 

^s»449  (N.Y.Sur.)  It  is  a  presumption  in  the 
construction  of  wills  that  a  testator  did  not  in- 
tend to  die  intestate  as  to  any  portion  of  his 
property,  and  that  construction  ia  to  be  pre- 
ferred which  will  prevent  total  or  partial  in- 
testacy.—In  re  Reynolds'  WiU,  178  N.  Y.  S. 
821. 

^=s>450  (N.Y.Sur.)  The  words  of  a  will  are  to 
receive  an  interpretation  which  wiU  give  to 
every  expression  some  effect,  rather  than  one 
which  will  render  any  of  the  expresaions  in* 
operative.— In  re  HiUis,  178  N.  Y.  S-  348. 
^=»487(1)  (N.Y.Sur.)  Extrindc  evidence  is  not 
admissible  to  show  testator's  intention,  where 
there  is  no  patent  ambiguity,  where  terms  used 
by  testator  are  technical,  and  where  evidence 
offered  cannot  explain,  and  can  only  contradict, 
testator's  meaning.— In  re  Phraner,  178  N.  Y. 
S.  768. 

(B)    Desiarnatlon    of    Devisees,    and    L^Ra- 
tees    and   Tbelr   Respeetlve    Sliarea. 

^s»495  (N.Y.Sur.)  The  words  "bis  heirs  and 
assigns,"  when  used  in  wills,  are  merely  words 
of  limitation,  Used  to  describe  the  nature  of 
the  estate  given  to  the  beneficiary,  and  not  to 
express  an  intention  that  a  lapse  should  be 
avoided  by  the  substitution  of  the  heira  in 
place  of  the  predeceased  devisee  or  legatee. — 
In  re  Reynolds'  WiU,  178  N.  Y.  S.  821. 
^=s>498  (N.Y.Sur.)  The  rule  that  the  word  *'i>- 
sue"  will  be  construed  to  mean  descendants  gen- 
erally yields  to  an  intent  manifested  in  aomp 
part  of  the  will  to  limit  the  meaning  to  diildren 
only.— In  re  Durant's  Estate,  178  N.  Y.  S.  111. 
«s»506(2)  (N.Y.Sur.)  Where  wiU  created  a 
trust,  with  remainder  over  to  testator's  son's 
"heirs  at  law,"  son's  stepbrother  was  entitled 
to  participate  in  remainder  under  Decedent  Es- 
tate Law,  §§90,  98,  though  not  of  the  blood  of 
testator,  and  though  share  bequeathed  was  per- 
sonalty; the  stepbrother  being  both  heir  at  law 
and  next  of  kin  of  the  son,  and  the  terms  **beirs 
at  law"  and  "next  of  kin"  often  being  used  in- 
terchangeably.—In  re  Phraner,  178  N.  Y.  S.  7(58. 
^=>524(C)  (N.Y.Sup.)  On  a  bequest  to  trustees, 
in  trust  to  collect  and  pay  over  the  income  of 
a  fund  to  a  life  tenant,  and  after  the  death  of 
a  life  tenant  to  pay  over  and  distribute  the 
fund,  the  remainder  will  not  vest  in  the  benefi- 
ciaries until  the  time  for  payment  arrives,  and 
the  class  of  beneficiaries  is  fixed  as  of  the  date 
of  the  life  tenant's  death,  and  not  as  of  testa- 
tor's death.— U.  S.  Trust  Co.  of  New  York  v. 
Taylor,  178  N.  Y.  S.  802. 

C==>533  (N.Y.Sur.)  In  view  of  other  clauses  of 
will,  testator's  intention  in  providing  that  a  fifth 
of  the  residuary  estate  should  be  held  in  trust 
for  a  daughter  for  life,  and  on  her  death  leav- 
ing "issue"  to  pay  over  to  such  issue  the  prln- 
cii)al  for  equal  division,  held  to  have  been  to 
limit  the  distribution  of  the  remainder  to  cfail- 
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dren  of  the  life  beneficiary  and  the  issue  of  any 
of  them  dead  on  distribution,  such  issue  to  take 
parent's  share.— In  re  Durant*B  Estate,  178  N. 
Y.  S.  111. 

(C)    Svrvlvorslilp.   Repre«e»  tat  lorn,  and 
Svbstltvtion. 

^=>552(1)  (N.Y.Sur.)  Decedent  Estate  Law,  | 
29.  has  DO  amplication,  so  as  to  prevent  the 
lapse  of  a  devise  to  a  stepson  who  predeceased 
the  testator;  such  stepson  leaving  issue.— In 
re  Reynolds'  Will,  178  N.  Y.  S.  821. 
«S!=»552(5)  (N.Y.Sup.)  Under  a  will  directing 
the  income  from  a  trust  fund  to  be  paid  to  tes- 
tator's sister  during  her  life,  and  on  her  death 
the  capital  to  be  (ustributea  among  his  "next 
heirs"  by  blood  according  to  the  statute  of 
distribution,  held,  on  the  death  of  life  tenant 
after  testator,  that  the  ''next  heirs"  took  as 
members  of  a  class,  no  vested  remainder  to 
testator's  next  of  kin  being  intended,  so  that 
his  nephews  and  nieces  did  not  take  by  repre- 
sentation from  their  ancestors,  but  in  their 
own  rights,  and  his  grandnephews,  and  grand- 
nieces  took  the  share  of  their  immediate  an- 
cestor.~U.  S.  Trust  Co.  of  New  York  v.  Tay- 
lor, 178  N.  Y.  S.  802. 

^=»554  (N.Y.Sur.)  Gifts  are  said  to  be  substi- 
tutional, when  provision  is  made  for  some  one 
to  take  the  gift  in  the  event  of  the  death  of 
the  original  beneficiary  before  the  death  of  the 
testator.— In  re  Reynolds'  Will,  178  N.  Y.  S. 
821. 

®=»555(1)  (N.Y.Sur.)  A  will,  "I  give,  devise 
and  bequeath  to  my  stepson,  G.,  an  equal," 
etc.,  "and  to  his  heirs  and  assigns  forever," 
held  not  to  intend  to  substitute  a  child  of  the 
stepson,  where  the  stepson  predeceased  the 
tostator.-In  re  Reynolds*  Will.  178  N.  Y.  S. 
821. 

(D)   Deaorlption   of   Pvopert^* 

<&=»565(1)  (N.Y.Sur.)  Bequest  of  testatrix's 
** wearing  apparel"  held  to  include  watch  and 
chain,  but  not  earrings,  finger  rings,  breast  pin, 
or  bracelet— In  re  Holden,  178  N.  Y.  S.  548. 
<g=»565(4)  (N.Y.Sur.)  A  bequest  of  "the  nnsold 
publications  and  copyrights"  of  testatrix's  de- 
ceased husband  held  not  to  include  proceeds  of 
sales  made  by  testatrix  under  contracts  pro- 
viding for  payment  from  time  to  time,  but  pass- 
ing title  at  once.— In  re  Holden,  178  N.  Y.  S. 
&18. 

«g=>587(4)  (N.Y.Sur.)  Under  a  will  giving  tes- 
tatrix's  furniture  and  personal  chattels  to  her 
two  sons,  H.  and  F.,  equall:^!  and  $10,000  to 
her  other  son,  J.,  and  directing  that  the  resi- 
due of  her  estate  be  divided  into  three  equal 
portions,  and  giving  one  portion  to  H.,  one  to 
F.,  and  one  in  trust  for  J.,  held,  that  one- 
third  of  the  residue,  as  of  date  of  testatrix's 
death,  and  also  one-third  of  the  total  income 
of  the  residuary  estate,  should  be  set  apart 
for  the  trust  created  for  J.,  and  that  all  in- 
come accrued  on  the  remainin£[  two -thirds  of 
the  residuary,  together  with  interest  within 
one  year  from  the  granting  of  letters  testa- 
naentary  upon  the  $10,000  legacy,  should  be 
further  divided  into  three  parts,  and  one  of 
them  paid  to  the  trustee.— In  re  Brookfield's 
Estate,  178  N.  Y.  S.  681. 
178  N.Y.S.-04 


(B)   Nature  of  Batatea  and  Intereata   Cre- 
ated. 

<&»6I0(1)  (N.Y.Sur.)  A  wiU  reading,  "I  also 
give  and  bequeath  to  my  wife  *  *  *  my 
life  insurance  policy,  and  the  ballance  of  my 
whole  estate  and  the  use  of  all  of  my  house- 
hold goods  during  her  lifetime,"  h^ld  to  give 
the  widow  the  life  insurance  policy  and  the 
balance  of  the  estate  remaining  after  payment 
of  preceding  legacies,  and  then  to  give  her  the 
use  of  the  household  goods  for  life,  and  not 
merely  to  give  her  a  life  estate  in  all  three 
items.— In  re  Hillis,  178  N.  Y.  S.  348. 
€=»627(5)  (N.Y.Sup.)  Joint  will  of  husband  and 
wife,  providing  that  survivor  should  enjoy  real« 
ty  for  life  and  after  death  of  survivor  "it  is 
to  be  equally  divided  amongst  our  surviving 
children,"  did  not  convert  an  estate  by  the  en- 
tirety into  an  estate  in  the  survivor  of  them 
for  life,  with  remainder  to  surviving  children, 
-D'Elisa  V.  Rittondo.  178  N.  Y.  S.  m 

(F)  Vested  or  Contlnarent  Batatea  and  In- 
tereata. 

($=»629  (N.Y.Sur.)  Construction  of  will  which 
favors  vested  future  estates  will  be  preferred. 
-In  re  Phraner,  178  N.  Y.  S.  768. 
<S=»634(10)  (N.Y.Sur.)  WiU  creating  trust  for 
benefit  of  testator's  wife  and  son,  and  direct- 
ing that  "from  and  after  the  death  of  both  my 
wife  and  my  said  son  I  give  *  *  *  the  said 
share  to  the  heirs  at  law  of  my  said  son,"  held 
to  vest  future  estate  in  son's  heirs  at  time 
of  son's  death,  on  son  predeceasing  wife,  and  not 
to  postpone  vesting  until  wife's  death. — In  re 
Phraner,  178  N.  Y.  S.  768. 
<ds»634(13)  (N.Y.Sup.)  Under  a  will  directing 
the  income  from  a  trust  fund  to  be  paid  to  tes- 
tator's sister  during  her  life,  and  on  her  death 
the  capital  to  be  distributed  among  his  "next 
heirs"  by  blood  according  to  the  statute  of 
distribution,  held,  on  the  death  of  life  tenant 
after  testator,  that  the  "next  heirs"  took  as 
members  of  a  class,  no  vested  remainder  to 
testator's  next  of  kin  being  intended,  so  that 
his  nephews  and  nieces  did  not  take^  by  repre- 
sentation from  their  ancestors,  but  in  their 
own  rights,  and  his  grandnephews  and  grand- 
nieces  took  the  share  of  their  immediate  ances- 
tor.—U.  S.  Trust  Co.  of  New  York  v.  Taylor, 
178  N.  Y.  S.  802. 

^s=>634(16)  (N.Y.Sup.)  On  a  bequest  to  trus- 
tees, in  trust  to  collect  and  pay  over  the  in- 
come of  a  fund  to  a  life  tenant,  and  after  the 
death  of  a  life  tenant  to  pay  over  and  dis- 
tribute the  fund,  the  remainder  will  not  vest 
in  the  beneficiaries  until  the  time  for  payment 
arrives,  and  the  class  of  beneficiaries  is  fixed 
as  of  the  date  of  the  life  tenant's  deaths  and 
not  as  of  testator's  death.— tJ.  S.  Trust  C;o.  of 
New  York  v.  Taylor,  178  N.  Y.  S.  802. 

(H)   Batatea  In  Truat  and   Powera. 

^=»680  (N.Y.Sur.)  Where  a  clause  provided 
that  it  was  testator's  intention  to  provide  for  a 
trust  fund  in  one  of  the  two  distinct  ways  set 
forth,  but  one  way  could  be  adopted,  and  resort 
in  part  could  not  be  had  to  both  ways.— In  re 
Davis'  Kstato,  178  N.  Y.  S.  550. 
<©=s>684(7)  (N.Y.Sur.)  Where  will  provided  for 
trust  fund,  with  directions  to  pay  income  to 
wife,  with  proviso  that,  if  estate  was  not  s\if- 
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ficient  to  pay  all  bequests,  trustee  should  pay 
over  income  from  certain  portion  of  such  fund 
to  stepdaughter  "during  her  life,"  and  where 
estate  was  not  suflScient  for  payment  of  all  be- 
quests, making  inoperative  provision  for  step- 
daughter, made  conditional  upon  estate  being 
sufficient,  gift  to  stepdaughter  was  a  present 
gift,  taking  effect  upon  testator's  death,  and  not 
upon  wife's  death.->ln  re  Davia'  Estate,  178 
N.  Y.   8.  550. 

Vn.   RIGHTS  AHD  IiIABIUTIES  OF 
DEVISEES   AND   LEGATEES. 

(A>  Natnro  of  Title  and  Rlarl&ts  in  Gen- 
eral. 

C=»732(l)  (N.Y.Sup.)  Where  a  bequest  explic- 
itly provided  for  its  payment  from  testator's 
'•private  estate,"  or,  if  insufficient,  from  prin- 
cipal of  any  trust  funds  of  which  he  had  power 
of  disposition  or  appointment  by  will,  the 
term  "private  estate'  indicated  an  intention 
that,  so  far  as  it  was  sufficient,  the  legacy  was 
to  be  paid  out  of  property  of  which  testator 
died  seized  and  possessed  in  his  own  right, 
and  that  any  deficiency  was  to  be  paid  out  of 
such  trust  funds.— Maynard  v.  Moynard,  178 
N.  Y.  S.  329. 

Where  it  is  clear  that  will  of  one  dying  with- 
out issue,  providing  for  legacies  in  excess  of 
his  individual  estate,  intended  that  provisions 
of  will  should  be  made  effective,  not  only  by 
use  of  such  estate,  but  also  by  use  of  trust 
funds  of  which  he  had  power  of  appointment, 
his  intention  may  be.  accomplished  by  marshal- 
ing of  funds  created  under  the  trust  deeds  and 
from  his  individual  estate,  without  injustice  to 
his  beneficiaries,  though  he  intended  to  create 
a  trust  fund  under  the  will  exclusively  from 
funds  set  apart  under  trust  deeds,  wnich  in 
terms  illegally  suspended  alienation.— Id. 
^=>732(2)  (N.Y.Sup.)  Legacies  to  testatrix's 
niece  and  others,  made  by  a  particular  clause 
of  the  will,  held  chargeable  on  the  entire  es- 
tate; testatrix  having  possessed  personalty 
only  to  the  totally  inadequate  amount  of  $306 
when  she  executed  the  will,  making  large  be- 
quests tiierein.— In  re  Herbom,  178  N.  Y.  S. 
582. 

^=>732(2)  (N.Y.Sur.)  Whether  legacies  are  im- 
pliedly charged  on  testatrix's  realty  is  always  a 
question  of  intent.— In  re  Rhodes'  Estate,  178 
N.  Y.  S.  782. 

€=>733(1)  (N.Y.Sur.)  No  testamentary  gift  or 
devise  can  vest  in  the  beneficiary  until  the 
death  of  the  testator.— In  re  Reynolds'  Will, 
178  N.  Y.  S.  821. 

<g=»733(10)  (N.Y.Co.Ct.)  Until  the  payment 
of  debts  and  other  legacies  and  charges,  the 
residuary  estate  does  not  vest  in  the  residu- 
ary devisee.— Buck  v.  Kelly,  178  N.  Y.  S.  676. 

Where  defendant  accepted  a  bill  of  exchange 
payable  to  M.,  and  there  was  evidence  that  he 
owned  bill  at  his  death,  and  by  will  he  gave 
his  residuary  estate  to  his  wife,  who  was  nam- 
ed as  executrix,  and  there  was  no  evidence 
of  value  of  estate,  of  amount  of  debts,  that 
debts  and  specific  legacies  had  been  paid,  or 
of  any  administration,  she  was  not  owner  of 
bill  at  time  of  her  alleged  assignment  thereof 
to  plaintiff,  but  it  was  a  part  of  estate,  which 
she  could  dispose  of  only  as  executrix.- Id. 


(B)  Abatement. 

<es»807  (N.Y.Sup.)  Where  testatrix  in  the 
eighth  clause  of  her  will  gave  her  husband 
$18,000,  in  the  ninth  clause  gave  her  ^and- 
niece  $1,000,  in  the  tenth  dause  gave  $300  to 
her  executors  for  care  of  her  grave,  and  in 
the  twelfth  clause,  on  death  of  her  husband, 
directed  division  of  the  "remainder"  of  her 
estate,  $5,000  to  her  niece  and  legacies  of 
from  $1,0()0  to  $500  each,  aggregating  $12,500, 
to  eleven  different  persons,  there  can  be  no 
abatement  common  to  both  classes  of  legacies; 
those  in  the  eighth,  ninth,  and  tenth  clauses 
being  a  charge  on  the  estate,  and  those  in  the 
twelfth  clause  a  charge  only  on  the  "remain - 
der'^  or  ''residue,"  meaning  what  is  left  after 
some  subtraction  or  separation. — In  re  Her- 
born,  178  N.  Y.  S.  582. 

^=»81l  (N.Y.Sup.)  The  general  bequests  may 
be  satisfied  before  payments  are  made  to  re- 
siduary legatees.— Maynard  v.  Maynard,  178  N. 
Y.  S.  329. 

(F)  liearacles  Cliarared  on  Property!   B«- 
tate,  or  Interest. 

<©=»820(1)  (N.Y.Sur.)  Whether  d  legacy  is  a 
charge  upon  real  estate  of  a  testator  is  alw^a>s 
a  question  of  his  intention.— In  re  Kreusser,  17b 
N.  Y.  S.  62. 

<©=>820(3)  (N.Y.Sur.)  Where  a  will  giving 
executors  discretionary  power  of  sale  provided 
that  if  proceeds  of  the  residuary  estate,  in  which 
testator's  wife  was  given  a  life  estate,  were  in- 
sufficient to  pay  certain  legacies,  which  were  less 
than  the  personalty,  they  should  be  paid  pro 
rata,  and  that  any  excess,  after  all  other  lega- 
cies had  been  paid  in  full,  should  be  divided 
equally  among  certain  persons,  the  realty  was 
not  charged  with  payment  of  legacies,  but  it 
was  the  intention  that  they  should  be  paid  from 
the  primary  personal  estate,  so  far  as  it  might 
go  after  expenses  were  paid,  and  to  create  a  life 
estate  in  the  wife-  in  the  balance  of  estate^  and 
on  her  death  to  pay  the  legacies.— In  re  Kreus- 
ser. 178  N.  Y.  S.  62. 

<g=»«20(3)  (N.Y.Sur.)  Wher«  testator,  who 
owned  only  realty  and  had  money  in  bank  only 
to  run  his  business  of  renting  and  selling  real 
estate,  gave  legacies  aggregating  $5,100  to 
children  and  grandchildren,  and  the  residuary 
estate  to  his  widow,  the  general  legacies  to 
children  and  grandchildren  were  -a  charge  on 
realty  not  specifically  devised,  and  the  executor, 
expressly  given  a  power  of  sale  of  realty  con- 
ditioned on  a  written  consent  being  obtained, 
had  power  of  sale  over  the  realty  not  spociti- 
caUy  devised. — In  re  Beacom's  Estate,  ITS  N. 
Y.  S.  8(J9. 

(H)    Void,    Lapsed,  and  Forfeited    Devises 

and  Bequests,  and  PropertT  and 

Interests  Undisposed  of. 

<®=>853  (N.Y.Sup.)  Where  separate  trusts  at- 
tempted to  be  created  by  the  residuary  clause 
of  a  will  are  void  under  the  statute  of  perpe- 
tuities, such  illegality  does  not  destroy  a  legacy 
given  to  infants,  as  the  court  may  disregard 
the  illegal  antecedent  trust  provisions  by  ac- 
celerating the  remainders  vested  in  such  in- 
fants under  the  residuary  clause.— Maynard  v. 
Maynard,  178  N.  Y.  S.  329. 


Digitized  by 


Google 


1011  INDEX-DIGEST  Words  and  PluraBes 

Far  cases  In  DecDIf.  ft  Am.Dlff.  Key-Mo.Sertes  ft  Indexes  see  same  topic  and  KST-NTMBBB 


<S=:»866  (N.Y.Sup;)  -Where  testetrix  devised  the 
net  rents  of  real  property  in  trust  for  the  bene- 
fit of  her  grandniece  for  life,  with  remainder,  to 
her  issue,  and,  if  none,  to  become  a  part  of  the 
reeidnary  estate,  and  where  that  operated  to 
Buepend  the  power  of  alienation  of  the  property 
for  two  further  lives,  making  three  lives  in  all, 
the  gift  over  was  void,  and  the  corpus  of  the 
property  vested  in  decedent's  heirs  as  of  the 
time  of  her  death.— Mount  v.  Mount,  178  N.  Y. 
S.  168. 

WITNESSES. 

See  Appeal,  ^s»1048;   Depositions;   Evidence; 
Perjury,  «=s>l,  12,  31. 

m.   EXAMINATION. 

(B)    Crosa-EiXaiiilnatloB    and    Re-exnmlna- 
tlon. 

^=>270(2)  (N.Y.Sup.)  In  a  libel  case,  trial  court 
erred  in  permitting  plaintiff  to  be  cross-examin- 
ed at  great  length  on  his  use  of  the  names  of 
his  friends  and  associates  as  characters  in  a 
"crook''  play ;  the  sole  purpose  of  the  examina- 
tion being  to  endeavor  to  show  that  he  had 
but  little  regard  for  the  feelings  of  his  friends 
and  acquaintances,  such  matter  not  being  rele- 
vant to  the  issue.— Clark  v.  Variety,  178  N. 
Y.  S.  698. 

^=^275(6)  (N.Y.Sup.)  In  action  against  street 
railway  for  injuries  to  wagon  driver  in  cross- 
ing accident,  it  was  improper  to  cross-exam- 
ine the  driver  as  to  other  accidents  which 
he  had  had,  the  only  question  being  as  to  the 
negligence  which  ca\ised  the  particular  acci- 
dent involved  in  the  action,  and  his  negligence 
at  any  other  time  not  being  pertinent,  and 
such  cross-examination  was  not  proper  as  an 
answer  to  testimony  of  plaintiff,  "I  have  play- 
ed safety  first,"  in  answer  to  question  whether 
he  had  crossed  the  crossing  giving  notice. — 
Veeldorano  v.  Union  Ry.  Co.  of  New  York 
City,  178  N.  Y.  S.  576. 

IV.   CREDIBIIiITT,       IMPEACHMENT, 
CONTItADICTION   AND    COR- 
ROBORATION. 

(E)      Contradiction      and      Corroboration 
of  HTltnesa. 

<^=»405(2)  (N.Y.Sup.}  In  wife's  action  for  sep- 
aration on  ground  of  cruel  and  inhuman  treat- 
ment, it  was  error  to  allow  evidence  to  contra- 
dict husband's  denial  of  his  alleged  assault  on 
the  wife  after  action  had  commenced;  the  de- 
nial being  of  an  immaterial  and  irrelevant  fact. 
— Averett  v.  Averett,  178  N.  Y.  S.  405.     . 

WOODS  AND  FORESTS. 

See  Eminent  Domain,  C=»169. 

WORDS  AND  PHRASES. 

"Accident."— Woodruff  v.  Howes  Const.  Co.  (N. 

Y.  Sup.)  178  N.  Y.  S.  418. 
"Accomplice." — People  v.  Vollero  (N.  Y.  Sup.) 

178  N.  Y.  S.  787. 
"And."— Whitney    v.    Considine    Investing    Co. 

(N.  Y.  Sup.)  178  N.  Y.  S.  68. 
"Arising  out  of  and  in  course  of  employment."- 

Id  re  Cole  (N.  Y.  Sup.)  178  N.  Y.  S.  451. 


"Business."— In  re  Green's  Estate  (N.  Y.  Sur.) 

178  N.  Y.  S.  363. 
"Capitalist."— In    re    Green's    Estate    (N.    Y. 

Siir.)  178  N.  Y.  S.  353. 
"Cashier."— Metropolitan  Bank  of  New  York  v. 

Baker,  Hamilton  &  Pacific  Co.  (N.  Y.  Sup.) 

178  N.  Y.  S.  140. 
"Controversy."— Hoffman  v.   Harry  Greenberg 

Co.  (N.  Y.  Sup.)  178  N.  Y.  S.  396. 
"Crime."— People    v.    Lowendahl    (N.    Y.    Gen. 

Sess.)  178  N.  Y.  S.  55. 
"Dangerous,   noxious,   unwholesome,   or  offen- 
sive  establishment,  trade,  calling,  or  busi- 
ness."—Goldstein  V.  Hirsh  (N,  Y.  Sup.)  178 

N.  Y.  S.  325. 
"Deduction." — People    ex    rel.    Federal    Terra 

Cotta  Co.  V.  Purdy  (N.  Y.  Sup.)  178  N.  Y. 

S.  316. 
"Documents  of  title."— J.  A.  Kirsch  &,  Co.  v. 

Roulston.  Beckert  &  Co.  (N.  Y.  Sup.)  178 

N.  Y.  S.  246. 
**Doing    business."— American    I^delity    Co.    v. 

Leahy  (N.  Y.  Sup.)  178  N.  Y.  S.  511;  In  re 

Green's  Estate  0^.  Y.  Sur.)  Id.  353. 
"Domicile."— In  re  Curtis  (N.  Y.  Sur.)  178  N. 

Y.  S.  286. 
"Employe."— Ryan  v.  City  of  New  York  (N.  Y. 

Sup.)  178  N.  Y.  S.  402. 
"Employer."— Ryan  v.  City  of  New  York  (N.  Y. 

Sup.)  178  N.  Y.  S.  402. 
"Exemption."— People   ex   rel.   Federal   Terra 

Cotta  Co.  V.  Purdy  (N.  Y.  Sup.)  178  N.  Y. 

S.  316. 
"Extension."— Western  New  York  &  P.  Trac- 
tion Co.  V.  Erie  R.  Co.  (N.  Y.  Sup.)  178  N. 

Y.  S.  491. 
"Fugitive  from  justice."— People  ex  rel.  Plum- 
ley  V.  Higgins  (N.  Y.  Sup.)  178  N.  Y.  S.  728. 
"Heirs."-U.   S.   Trust   Co.   of   New   York    v. 

Taylor  (N.  Y.  Sup.)  178  N.  Y.  S.  802. 
"Heirs  at  law."— In  re  Phraner  (N.  Y.  Sur.)  178 

N.  Y.  S.  768. 
**Hi8  heirs  and  assigns."— In  re  Reynolds'  Will 

(N.  Y.  Sur.)  178  N.  Y.  S.  821. 
"Inguinal."— Cavalier   v.   Chevrolet   Motor   Co. 

of  New  York  (N.  Y.  Sup.)  178  N.  Y.  S.  489. 
"Interstate  commerce."— Fish  v.  Rutland  R,  Co. 

(N.  Y.  Sup.)  178  N.  Y.  S.  439. 
"Intimidation.**— Kayser   v.    Fitzgerald    (N.    Y. 

Sup.)  178  N.  Y.  S.  130. 
"Issue.'^— In  re  Duranfs  Estate  (N.  Y.  Sur.)  178 

N.  Y.  S.  111. 
"Lands    affected."— Whitney    v.    Considine    In- 
vesting Co.  (N.  Y.  Sup.)  178  N.  Y.  S,  68. 
"Lawful.^*- In  re  Lewis  (N.  Y.  Sup.)  178  N.  Y. 

S.  533. 
"Legal."— In  re  Lewis  (N.  Y.  Sup.)  178  N.  Y. 

S.   533. 
"Loss  of  an  eye." — Valentine  v.  Sherwood  Metal 

Working  Co.  (N.  Y.  Sup.)  178  N.  Y.  S.  494. 
"Managing  agent."— Metropolitan  Bank  of  New 

York  V.  Baker,  Hamilton  &  Pacific  Co.  (N. 

Y.  Sup.)  178  N.  Y.  S.  140. 
"Manufacturing   corporation,"— People    ex   rel. 

Post  &  MrCord  v.  Cantor  (N.  Y.  Sup.)  178 

N.  Y.   S.  579. 
"Mercantile  corporation."— People  ex  rel.  Post 

&  McCord  V.  Cantor   (N.  Y.  Sup.)   178  N. 

Y.   S.   579. 
"Necessity."- In   re    Eighty-Fourth    Street   in 

Borough  of  Queens,  City  of  New  York  (N. 

Y.  Sup.)  178  N.  Y.  S.  617. 
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"Next  of  kin."— In  re  Phraner  (N.  X.  Sur.)  178 

N.  y.  S.  768. 
"Office."— licvett  v.  Draper   (N.  Y.  City  Ot.) 

178  N.  Y.  S,  670. 
"Perjury."— People   v.   Redmond    (N.   Y.   Sup.) 

178  N.  Y.  S.  120. 
"Private  estate."— Maynard  v.  Maynard  (N.  Y. 

Sup.)   178  N.  Y.  S.  329. 
"Proviso."— People    v.    Durkee    (N.    Y.    Sup.) 

178  N.  Y.  S.  614, 
"Public   money."— City  of  New  York  v.   Fox 

(N.  Y.  Sup.)  178  N.  Y.  S.  805. 
"Remainder."— In    re    Herborn    (N.    Y.    Sup.) 

178  N.  Y.  S.  582. 
"Shipment."— Goldenberg  v.  Cutler  (N.  Y.  Sup.) 

178  N.  Y.  S.  522. 
"Shortage  of  labor."— Rosenstein  v.  Parish  Co. 

(N.  Y.  City  Ct.)  178  N.  Y.  S.  865. 
"Stable."-Oold8tein  v.  Hirsh  (N.  Y.  Sup.)  178 

N.  Y.  S.  325. 
"Substitutional    gift."— In    re    Reynolds*    WiU 

(N.  Y.  Sup.)  178  N.  Y.  S.  821. 
"Tangible  property."— In  re  Matthiessen's  Es- 
tate (N.  Y.  Sup.)  178  N.  Y.  S.  679. 
"Tax."— Pines  v.  Traktman  (N.  Y.  Sup.)  178  N. 

Y.  S.  90. 
"Trade."— Humiston  v.  Universal  Film  Mfg.  Co., 

(N.  Y.  Sup.)  178  N.  Y.  S.  752. 
"Traumatic."— CavaUer  v.  Chevrolet  Motor  Co. 

of  New  York  (N.  Y.  Sup.)  178  N.  Y.  S.  489. 
"Use."— People  ex  rel.  Wohl  v.  Leo  (N.  Y.  Sup.) 

178  N.  Y.  S.  851. 
"Wearing  apparel."— In  re  Holden  (N.  Y.  Sur.) 

178  N.  Y.  S.  548. 
"Willful."— People  ex  reL  Plumley  v.  Higgins 

(N.  Y.  Sup.)  178  N.  Y.  S.  728. 


WORK  AND  UBOR. 

See  Contracts,  ^=s>28,  316. 

<3=»I4(2)  (N.Y.Sup.)  Under    contract    whereby 

?ilaintiff  was  to  provide  preliminary  sketches 
or  an  abattoir  for  1  per  cent,  of  the  lowest 
bid,  and,  if  defendant  decided  to  build,  plaintiff 
was  to  receive  4  per  cent,  for  engineering  and 
architectural  services,  including  plans,  where 
plaintiff's  further  work,  after  preparation  of 
preliminary  sketches^  was  prevented  by  defend- 
ant's decision  not  to  build,  plaintiff  is  entitled 
to  recover  reasonable  value  of  services  subse- 
quent to  preparation  of  sketches  and  prior  to 
defendant's  final  decision  not  to  build.— Amer- 
ican Packing  House  Engineering  Co.  t.  £br- 
lich,  178  N.  Y.  S,  393. 

WORKMENS  COMPENSATION  ACT. 

See  Master  and  Servant,  ^=>351-419. 

WRITING. 

See  Principal  and  Agent,  ^=»152.- 

WRITS. 

See  Attachment;    Execution;    Habeas  Corpus; 
Injunction;    Mandamus;    Beplevin. 

X-RAY. 

See  Evidence,  ^=»5. 
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